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NOTE. 


This  the  first  Supplement  to  Deering's  Annotated  Codes  and  Stat- 
utes  of  California  contains  the  decisions  of  the  Supreme  Court  of 
California  from  and  including  volume  sixty-five  to  volume  seventy- 
seven  California  Reports,  and  the  Statutes  of  the  State  Legislature 
passed  at  its  sessions  in  1887  and  1889.  The  same  general  plan  of 
arrangement  has  been  pursued  as  was  adopted  in  the  main  work. 
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1887-1889 


POLITICAL    CODE. 


Notes  of  Decisions  Applicable  to  Section  7. 
7.     One  unlawfully  assuming  and  ex-     estopped,  in  an  action  brought  against  him  for 
ercising  the  public  functions  of  an  olBce  as  the    the  usurpation,  to  deny  the  existence  of  the 
saiue  were  defined  in  a  repealed  statute  is     office:  Ex  parte  Henshaw,  73  Cal.  4S6. 

10.   Holidays. 

Sec.  10.  Holidays,  within  the  meaning  of  this  code,  are  every  Sunday, 
the  first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty- 
fifth  day  of  December,  every  day  on  which  an  election  is  held  throughout  tlie 
state,  and  every  day  appointed  by  the  President  of  the  United  States,  or  by 
the  governor  of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day 
of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty- 
fifth  day  of  December,  fall  upon  a  Sunday,  the  Monday  following  is  a  holi- 
day. [Amendment  approved  March  1,  1889;  Statutes  and  Amendments  1889, 
47;  to  take  effect  from  and  after  its  passage.] 

Notes  of  Decisions  Applicable  to  Sections  13-329. 

13.     Equity  will  not  set  aside  a  judg-  Possessory  act  of  April  20,  1S52,  in  so  far 

ment  on  the  ground  that  the  complaint  was  filed  as  it  regulates  the  rights  of  parties  in  posses- 

on  a  legal  holiday,  when  there  is  no  averment  in  sion  of  public  lands  of  the  United  States,  was 

the  bill  aud  notliing  in  the  record  to  indicate  not  repealed  by  title  8  of  the  Political  Code, 

that  tlio  debt  for  which  the  judgment  was  given  and  is  not  within  the  provisions  of  this  section: 

was  not  justly  due,  and  when  it  appears  that  Gmij  v.  Dixon,  74  Cal.  508. 
the  ai)plicant  for  equitable  relief  had   ample 

opportunity  in  that  action,   and   negligently  19.     Fences. — The  acts  of  April  27,  1855 

omitted  to  make  the  point  now  relied  on  by  aud  April  3,  1  SCO,  concerning  lawful  fences,  are 

him:  Peterson  v,  Welssbein  Bros.,  C5  Cal.  42.  continued  in  force  by  this  section:   Meade  v. 

Watson,  67  Cal.  591. 

18.     This  section  repeals  the  revenue  act  Charter  of  Sacramento:  See    People  v. 

of  May  17,  18G1,  so  far  as  its  operation  as  a  gen-  Clunie,  70  Cal.  504. 
eral  law  is  concerned,  but  so  far  as  this  act  was 

incorporated  into  and  became  a  part  of  the  51.     Citizenship.  —  "The  term  has  quite  a 

charter  of  the  city  of  Sacramento,  it  was  con-  comprehensive  meaning.     It  includes  citizens 

tinned  in  force:  Pfiople  v.  (lbint>,  70  Cab  504.  of  the  state  and  citizens  of  theUnitedStat.es, 
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§§  56-343 


POLITICAL  CODE. 


and  these  include  political  and  civil  citizens,  — 
electors  and  non-electors  ":  Lyons  v.  Cunning- 
ham, GG  Cal.  43.  A  person  may  be  a  citizen  of 
the  United  States,  though  not  of  an  age  to 
qualify  him  to  bo  au  elector:  Id. 

56.  Expatriation.  —  A  citizen  of  the 
United  States  may  renounce  his  allegiance  and 
become  a  citizen  of  a  foreign  state  or  kingdom: 
Brown  v.  Dexter,  GG  Cal.  39;  and  the  taking 
an  oath  of  allegiance  to  a  fsreign  state  is  an  act 
of  expatriation:  Id. 

57.  Citizens.  —  A  person  born  in  a  foreign 
state,  wliose  fatlier  was  once  a  citizen  of  the 
United  States,  but  renounced  his  allegiance 
before  the  birth  of  such  person,  is  not  a  citi- 
zen: Brown  v.  Dexter,  66  Cal.  39. 

220.  De  facto  officer  cannot  recover  the 
salary  annexed  to  the  office,  as  the  salary  is 
incident  to  the  title  to  the  office,  and  not  to  its 
occupation  and  exercise:  Burke  v.  Edgar,  67 
Cal.  182. 

226.  Term  of  office.  —  The  seats  of  the 
twenty  senators  elected  in  18S2  from  the  dis- 
tricts designated  in  the  act  of  1874  by  odd 
numbers  become  vacant  at  the  expiration  of 
the  second  year,  and  their  successors  must  be 
elected  at  the  general  election  held  in  1884, 
from  the  same  districts,  and  the  term  of  office 
is  two  years:  McPherson  v.  Bartlett,  65  Cal.  577. 

268.    Additional  compensation.  — The 

compensation  of  porters  being  fixed  at  four 
"dollars  j)er  day,"  services  rendered  on  days 


when  the  sessions  were  unusually  long  are  not 
"  extra,"  and  a  resolution  at  the  end  of  the  ses- 
sion voting  additional  pay  tlicrefor  comes  within 
article  4,  sections  31  and  32,  of  the  constitution, 
prohibiting  a  gift  to  any  person  of  x^ublic 
money,  or  extra  compensation  to  any  puljlic 
officer  or  servant  after  service  has  becu  ren- 
dered: i?oWH.so?i  V.  Z>M«W|(unreported),  decided 
Dee.  10,  1888. 

323.  Taking  effect  of  statute:  See  San- 
ta Cruz  Water  Co.  v.  Kron,  74  Cal.  222. 

325.  The  amendment  of  1880  to  section 
3495  of  the  Political  Code,  requiring  that  a 
person  desiring  to  purchase  any  portion  of  a  six- 
teenth or  thirty-sixth  section  shall  state  in  his 
affidavit  that  he  is  an  actual  settler  thereon, 
does  not  operate  retroactively  to  invalidate  an 
application  previously,  filed  in  which  no  such 
statement  is  contained,  under  this  section:  Dil- 
lon V.  Salonde,  68  Cal.  267. 

327.  Repeal  by  implication  of  statutes 
is  not  favored;  and  where  tiiere  is  an  apparent 
conflict  between  two  acts,  the  court  should 
reconcile  them  if  possible;  but  if  this  cannot  be 
done,  tlie  last  act  must  govern:  In  re  Yich  Wo, 
68  Cal.  294. 

329.  Subsequent  act.  —  As  a  general 
rule,  acts  prohibiting  the  same  ofi"enses  and  in- 
juries as  former  acts,  but  imposing  differenb 
penalties  or  giving  different  remedies,  repeal 
so  far  such  former  acts:  Fraser  v.  Alexander, 
lb  Cal.  147. 


343.    Designation  and  number  of  civil  executive  officers. 

Sec.  343.  The  number  and  designation  of  the  civil  executive  officers  are 
as  follows:  A  governor;  a  private  secretary  for  the  governor;  an  executive 
secretary  for  the  governor;  a  secretary  for  the  board  of  examiners;  a  lieu- 
tenant-governor; a  secretary  of  state;  a  deputy  secretary  of  state;  a  keeper 
of  archives  of  state  for  secretary  of  state;  a  book-keeper  for  the  secretary  of 
state;  three  recording  clerks  for  the  secretary  of  state;  a  controller;  a  deputy 
controller;  a  book-keeper  for  the  controller;  five  clerks  for  the'  controller;  a 
treasurer;  a  deputy  treasurer;  a  book-keeper  for  the  treasurer;  a  clerk  for  six 
months  in  each  year  for  the  treasurer;  an  attorney-general;  a  deputy  attor- 
ney-general; a  surveyor-general,  who  shall  be  ex-officio  register  of  the  state 
land-office;  a  deputy  surveyor-general;  one  clerk  for  the  surveyor-general; 
three  clerks  for  the  register;  a  superintendent  of  public  instruction;  a  deputy 
for  the  superintendent  of  public  instruction;  one  clerk  for  the  superintendent 
of  public  instruction;  a  superintendent  of  state  printing;  an  inspector  of  gas- 
meters;  a  vaccine  agent;  an  insurance  commissioner;  a  deputy  for  the  insur- 
ance commissioner;  three  state  capitol  commissioners;  four  port-wardens  for 
the  port  of  San  Francisco;  a  port-warden  for  each  port  of  entry  except  San 
Francisco;  three  state  harbor  commissioners;  three  harbor  commissioners  for 
the  port  of  Eureka;  six  pilots  for  each  harbor  where  there  is  no  board  of  pilot 
commissioners;  three  members  of  the  board  of  pilot  commissioners  for  the 
ports  of  San  Francisco,  Mare  Island,  and  Benicia;  three  members  of  the  board 
of  pilot  coranjissioners  for  Humboldt  Bay  and  Bar;  three  fish  commissioners; 
a  president  and  twelve  directors  of  the  state  board  of  agriculture;  four  mem- 
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bers  of  the  state  board  of  equalization;  a  clerk  for  tlie  board  of  equalization; 
three  members  of  the  state  board  of  railroad  commissioners;  a  secretary  of 
the  state  board  of  I'ailroad  commissioners;  a  bailiff  of  the  state  board  of 
railroad  commissioners;  seven  members  of  the  state  board  of  health;  five 
members  of  the  San  Francisco  board  of  health;  five  members  of  the  Sacra- 
mento board  of  health;  twenty-two  regents'  of  the  university  of  California; 
three  members  of  the  state  board  of  education;  seven  trustees  of  the  state 
normal  school;  five  trustees  of  the  state  library;  a  state  librarian;  two  depu- 
ties for  the  state  librarian;  a  librarian  for  the  supreme  court  library;  five 
directors  for  the  state  prisons;  two  wardens  for  the  state  prisons;  two  clerks 
of  the  state  prisons;  five  directors  for  the  insane  asylum  at  Stockton;  five 
directors  for  the  insane  asylum  at  Napa;  a  medical  superintendent  of  the 
insane  asylum  at  Stockton;  two  assistant  physicians  of  the  insane  asylum  at 
Stockton;  a  resident  physician  of  the  insane  asylum  at  Napa;  one  first  assist- 
ant physician  of  the  insane  asylum  at  Napa;  provided,  when  the  number  of 
patients  shall  increase  to  six  hundred,  the  trustees  may  elect  one  additional 
second  assistant  physician,  with  the  same  pay  and  emoluments  as  the  first 
assistant  physician;  a  treasurer  of  the  insane  asylum  at  Stockton;  a  treasurer 
of  the  insane  asylum  at  Napa;  five  trustees  of  the  asylum  for  the  deaf  and 
dumb  and  the  blind;  three  trustees  of  the  state  burying-grounds;  nine  com- 
missioners of  the  Yosemite  Valley  and  the  Mariposa  big  tree  grove;  such 
other  officers  as  fill  offices  created  by  or  under  the  authority  of  general  laws 
for  the  government  of  counties,  cities,  and  towns,  or  of  the  charters  or  special 
laws  affecting  the  same,  or  of  the  health,  school,  election,  road,  or  revenue 
laws.  [Amendment  approved  March  21, 1889;  Statutes  and  Amendments  1889, 
435;  to  tale  effect  immediately. 1 

The  original  section  was  also  amended  in  1SS7;  Statutes  1887,  54. 

354.    Board  of  trustees  state  normal  school,  hoiv  constituted. 

Sec.  354.  The  normal  schools  at  San  Jose  and  at  Los  Angeles,  and  any 
normal  school  established  after  the  first  day  of  January,  eighteen  hundred 
and  eiglity-seven,  by  the  state,  shall  be  known  as  state  normal  schools,  and 
shall  each  have  a  board  of  trustees,  constituted  as  follows:  The  governor  and 
state  superintendent  of  public  instruction  shall  be  members  of  each  board, 
and  there  shall  be  five  members,  whose  term  of  ofhce  shall  be  five  years,  who 
shall  be  appointed  by  the  governor;  provided,  that  the  trustees  of  the  state 
normal  school  in  office  June  thirtieth,  eighteen  hundred  and  eighty-seven,  shall 
hold  office  until  the  end  of  the  terms  for  which  they  were  appointed;  jyrovided, 
(hat  no  appointment  made  after  the  approval  of  this  act  shall  be  for  a  term 
of  more  than  five  years,  and  the  trustees  in  office  when  this  act  takes  effect 
shall  become  members  of  the  board  of  trustees  of  the  normal  school  located 
nearest  to  their  residences,  and  the  members  of  any  board  of  trustees, 
when  first  appointed  and  organized,  shall  classify  themselves  so  that  the 
term  of  one  trustee  shall  expire  annually.  [Amendment  approved  March  15, 
1887;  Statutes  and  Amendments  1887,  135;  in  effect  July  1,  1887.'] 

See  note  to  section  G54. 

385.    Salary  of  private  secretary  of  governor. 

Sec.  385.     The  annual  salary  of  the  private  secretary  of  the  governor  is 
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four  thousand  dollars.     [Amendment  approved  March  4-,  1889;  Statutes  and 
Amendments  1889,  55;  to  take  effect  from  and  after  its  passage.'] 
See  note  to  section  654. 

386.    Salary  of  executive  secretary. 

Sec.  386.  The  executive  secretary  of  the  governor  is  ex  officio  secretary  of 
the  board  of  state  capitol  commissioners.  The  annual  salarj'-  of  the  execu- 
tive secretary  of  the  governor  and  ex  officio  secretary  of  the  board  of  state 
capitol  commissioners  is  two  thousand  six  hundred  dollars.  [Amendment 
approved  March  19,  1889;  Statutes  and  Amendments  1889,  JfOS;  to  go  into 
effect  immediately  after  its  passage.] 

412.     An  Act  to  provide  for  the  removal  often  tiers  of  luooden  steps  and  to  construct  in  their  stead 
granite  steps  in  the  state  capitol  grounds,  located  at  Sacramento,  and  to  appi-opriate  money  therefor. 

[Approved  March  16,  1889;  1889,  224.] 
Seventeen  hundred  dollars  was  appropriated  by  the  act  for  the  purpose  indicated. 

An  Act  to  provide  for  the  removal  of  ten  tiers  of  tcooden  steps  and  to  construct  in  their  stead  granite 
steps  on  the  state  capitol  grounds,  located  at  Sacramento,  and  to  appropriate  money  therefor. 
rApproved  March  14,  1889;  1889,  153.] 
Construction  of  granite  steps,  state  capitol  grounds. 

Section  1.  The  state  capitol  commissioners  are  hereby  authorized  and  directed  to  have  the 
ten  tiers  of  wooden  steps  now  in  the  walks  on  the  state  capitol  grounds  in  Sacramento  removed, 
and  in  their  stead  have  constructed  cut  granite  steps,  butti'csses,  and  jjosts,  the  foundation 
therefor  to  be  constructed  of  brick  and  concrete.  Said  work  to  be  done  by  day  labor  and  ac- 
cording to  plans  and  specitications  furnished  by  said  capitol  commissioners,  the  rise  of  said  steps 
to  be  not  less  than  eight  cut  work,  and  the  tread  not  less  than  six  cut  work;  provided,  that  sai<I 
granite  be  obtained  from  the  Folsom  state  prison.  The  board  of  state  prison  directors  is  hereby 
instructed  to  furnish  the  same  to  said  commissioners. 
Appropriation. 

Sec.  2.  The  sum'of  seventeen  thousand  nine  hundred  and  twenty  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  purpose  of 
carrying  out  the  provisions  of  this  act. 

An  Act  to  provide  for  walk  in  the  state  capitol  grounds,  and  to  appropriate  money  therefor, 
[Approved  March  14,  1889;  1889,  152. J 
Appropriation  to  provide  for  lualks  in  capitol  grounds. 

Section  1.  The  state  capitol  commissioners  are  directed  to  construct  two  walks  in  the 
state  capitol  grounds,  —  one  to  begin  from  N  Street,  opposite  Twelfth  Street,  and  continue 
obliquely  to  the  capitol  driveway,  and  the  other  to  begin  on  L  Street,  opposite  Twelfth  Street, 
and  continue  obliquely  to  the  capitol  driveway,  opposite  the  north  and  south  ends  of  the  caj)i- 
tol.  The  walks  are  to  be  constructed  of  concrete,  and  laid  down  in  the  manner  like  and  of  a 
quality  and  in  workmanship  equal  to  the  concrete  walks  already  laid  down  in  front  and  west- 
erly of  the  capitol. 

Sec.  2.  The  sura  of  three  thousand  two  hundred  dollars  is  hereby  appropriated  out  of  the 
general  fund  of  the  state  treasury  for  the  purpose  of  carrying  out  the  provisions  of  this  act. 

Sec.  3.     This  act  takes  effect  immediately. 

An  Act  to  provide  for  the  improvement  of  the  state  capitol  grounds,  located  at  Sacramento,  and  to 

appropriate  money  therefor. 
[Approved  March  Ifi,  1889;  1889,  226.] 
The  act  appropriated  $40,250  to  impi-ove  the  grade  of  adjacent  streets,  etc. 

An  Act  to  provide  for  walks  in  the  state  capitol  grounds,  and  to  appropriate  money  therefor. 
[Approved  March  16,  1889;  1889,  226. J 
This  act  appropriated  three  thousand  two  hundred  dollars  for  the  purpose  indicated. 

An  Act  to  provide  for  fitting  up  in  the  basement  of  the  capitol  building  a  moisftci-e-proof,  fire-proof , 
and  burglar-proof  vaidt  for  storage  and  care  of  the  archives  of  the  state  offices,  for  the  appoint- 
ment of  a  keeper  of  the  archives,  defining  his  duties,  fixing  his  salary,  and  appropriating  money  for 
the  purposes  appertaining  thereto. 

[Approved  March  25, 1889;  1889,  451.] 
Construction  of  vault  for  custody  of  public  archives. 

Section  1.  The  secretary  of  state  is  the  custodian  of  the  public  archives,  and  that  he  may 
be  enabled  the  more  certainly  to  secure  their  safety,  he  is  hereby  authorized  and  directed  to 
cause  to  be  constructed  in  the  basement  of  the  state  capitol  building  a  moisture-proof,  fire- 
proof, and  burglar-proof  vault  for  storage  and  care  ot  such  archives  as  may  be  delivered  to  him 
by  the  various  state  officials,  the  work  of  said  construction  to  be  done  by  day  labor  of  experi- 
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enced  and  competent  workmen,  under  the  direction,  supervision,  and  to  the  satisfaction  of  said 
secretary  of  state. 
Materials  and  labor. 

Sec.  2.     All  materials  used  in  the  construction  of  said  vault  shall  be  of  the  best  that  can  be 
had,  and  all  work  done  shall  be  by  day's  labor,  of  eight  hours  each;  and  no  workmen  shall  bo 
employed  thereon  who  are  not  in  good  standing  with  their  various  crafts. 
Construction. 

Sec.  3.  The  secretary  of  state  shall  have  said  vault  fitted  up  with  a  view  to  the  require- 
ments for  space  of  all  the  various  state  offices,  and  shall  designate  the  space  allotted  to  each  by 
approx^riatcly  lettered  compartments,  suitable  for  each  department  of  the  government,  and 
shall  have  the  san)c  provided  with  the  proper  drawers,  desks,  pigeon-holes,  and  other  neces- 
sary compartments  for  the  use  and  convenience  of  each. 

Keeper  of  archives,  duties  of. 

Sec.  4.  The  secretary  of  state  shall  appoint  a  competent  person  to  the  position  of  keeper  of 
the  archives,  who  shall  receive  from  and  receipt  to  the  various  departments  for  all  books, 
papers,  vouchers,  maps,  contracts,  and  other  archives  of  the  state  deposited  Avith  him,  an  I 
shall  so  j)lace  and  arrange  them  that,  when  called  upon,  he  can  find  any  one  of  them  readily; 
and,  as  a  means  to  accomplish  this,  he  shall  prepare  a  complete  index  to  the  records  from  each 
department  of  the  state,  for  every  fiscal  year  covered  by  all  the  records  so  deposited  with  him; 
anil  in  the  arrangement  of  said  records,  he  shall  so  classify  them  that  the  other  records  that 
may  be  afterwards  delivered  to  him  shall  have  proper  place  and  room  in  connection  with  other 
records  of  like  character. 
Official  jjosition  in  office  of  secretary  of  stale. 

Sec.  5.     Said  keeper  of  the  archives  shall  be  assigned  to  the  position  of  an  official  in  the 
office  of  secretary  of  state,  and  shall  there  be  in  constant  attendance  for  call  to  duty  as  such 
keeper  of  the  archives;  and  he  is  hereby  authorized,  in  such  capacity,  to  sign  as  deputy  all 
papers  required  of  him  the  name  of  the  secretary  of  state. 
Deputy  secretary,  iclien  to  'perform  duties  of. 

Sec.  G.     In  case  of  the  absence  or  inability  of  said  keeper  of  the  archives  to  perform  the 
duties  of  his  position,  the  deputy  secretary  of  state  is  hereby  authorized  to  act  in  his  stead. 
Salary. 

Sec.  7.  The  salary  of  the  keeper  of  the  archives  is  two  thousand  dollars  per  year,  and  shall 
bo  paid  as  the  salaries  of  other  state  officials  are  paid.  The  salary  of  said  official  shall  not  begin 
till  the  completion  of  said  vault. 

Appropriation. 

Sec.  8.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  any  moneys  in  the 
state  treasury  j-,ot  otherwise  appropriated,  for  the  construction  of  said  vault;  four  thousand 
dolhirj  for  salary  of  the  said  keeper  of  the  archives  for  the  forty-first  and  forty-second  fiscal 
years.  The  controller  is  hereby  authorized  to  draw  his  warrants  for  the  amounts  herein  made 
payable,  and  tlie  treasurer  directed  to  pay  the  same. 

Sec.  9.     This  Act  shall  take  efifect  immediately. 

An  Act  t^  provide  for  the  improvement  of  the  state  capital  grounds,   located  at  Sacramento,  and 

to  appropriate  money  therefor. 
[Approved  March  M,  1889;  1889,  150.] 
Appropriation  for  improvement  of  state  capitol  grounds. 

Section  1 .  TJio  state  capitol  commissioners  are  hereby  authorized  and  directed  to  have  all 
that  part  of  the  state  capitol  grounds  in  Sacramento  lying  east  of  the  old  west  line  of  Twelfth 
Street  of  said  city  raised  by  tilling  with  earth  to  the  grade  of  the  adjacent  streets,  with  sufh- 
cicnt  slope  toward  its  sides  to  insure  jiroper  drainage;  and  to  have  the  trees  thereon  reset  as 
the  fdliug  progresses;  to  have  laid  out  and  graveled  the  necessary  walks  and  driveways;  to 
raise  the  water  pipes  now  in  place,  and  to  adtl  about  two  thousand  three  hundred  and  forty 
feet  more  of  water  pipes,  with  the  necessary  hydrants,  etc. ;  to  have  the  driveway  east  of  the 
capitol  paved,  and  the  old  pavement  of  the  driveways  in  front  of  and  upon  both  sides  of  the 
capitol  repaired;  to  have  such  seats  and  drinking  fountains  erected  in  dili'crent  parts  of  the  capi- 
tol grounds  as  in  their  judgment  may  seem  best;  and  to  provide  for  a  proper  placarding,  witli 
their  popular  and  botanical  names,  of  the  trees  and  shrubbery  in  said  grounds. 

Sec.  2.  The  sum  of  forty  thousand  two  hundred  and  fifty  dollars  is  hereby  appropriated  out 
of  the  general  fund  of  the  state  treasury  for  the  purpose  of  carrying  out  the  provisions  of  this 
act. 

Sec.  3.     This  act  shall  take  cflfect  immediately. 

All  Act  to  provide  for  the  grading  and  graveling  of  that  portion  of  Fifteenth  Street,  between  L 
and  N  streets,  in  the  city  of  Sacramento,  adjoining  the  state  capitol  grounds,  and  to  provide 
for  the  payment  of  the  same. 

[Approved  March  11, 1889;  1889, 151.] 
Appropriation  for  graveling  streets  adjoining  capitol  grounds. 

Section  1.  The  sum  of  two  thousand  dollars  h  hereby  appropriated  out  of  any  money  in 
the  general  fund  of  the  state  treasury  not  otherwise  appropriated,  for  the  purpose  of  grading 
and  graveling  the  west  side  of  Fifteenth  Street,  between  L  and  N  streets,  in  the  city  of  Sacra- 
mento, being  that  part  of  Fifteenth  Street  immediately  adjoining  the  state  capitol  grounds  on 
the  east. 
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Sr.c.  2.  The  controller  is  hereby  directed  to  issue  a  v/arrant  payable  out  of  the  general  fund 
of  the  state  treasury  for  said  sum  of  two  thousand  dollars,  in  favor  of  the  state  capitol  cominis- 
siouers,  who  shall  pay  out  so  much  of  said  sum  as  shall  be  the  state's  portion,  for  the  grading 
and  graveling  of  said  street,  and  if  any  balance  is  left,  it  shall  be  by  them  paid  into  the  general 
fund  aforesaid. 

Sec.  3.  The  state  capitol  commissioners  arc  hereby  given  full  authority  to  and  arc  directed 
to  petition  for  the  grading  and  graveling  of  said  street,  and  in  all  respects  to  act  in  the  same 
manner  as  if  they  were  the  owners  of  the  capitol  grounds  adjoining  said  street  herein  referred 
to,  and  to  do  all  matters  and  things  that  would  be  necessary  to  be  done  as  owTiers  of  said  prop- 
erty for  the  grading  and  graveling  of  said  street  as  provided  by  law. 

Sec.  4.     This  act  shall  take  efiect  immediately. 

Notes  of  Decisions  Applicable  to  Section  416. 

416.     Limitations  in  actions   against  were  the  action  brought  by  a  private  person: 

secretary  of  state. — An  action  brought  by  People  ex  rcl.  Dunn  v.  Melone,   73  Cal.  574. 

the   people  on  the  relation. of   the  controller  The   statute  commences  to  run  against   such 

against  a  former  secretary  of  state  on  an  ac-  action  upon  the  default  of  the  secretary  to  pay 

count  stated  by  the  controller  for  money  al-  over  the  money  received  by  him  according  to 

leged  to  have  been  received  by  the  defendant  law,  and  not  from  the  time  the  demand  was 

in  his  official  capacity,  but  for  which  he  had  made  on  him  by  the  controller,  and  is  barred 

failed  to  account  or  make  any  settlement  with  upon  the  expiration  of  two  years  from  the  time 

the  controller,  is  affected  by  the   statute   of  of  the  default:  Id. 
limitations  in  the  same  manner  as  it  would  be 

425.     Special  policemen  for  state  capitol  grounds. 

Sec.  425.     The  board  of  capitol  commissioners  shall  appoint  three  special 

policemen,  to  hold  office  during  its  pleasure,  for  the  state  capitol  grounds,  who 

shall  have  the  power  of  peace  officers,  and  receive  for  their  services  a  salary 

of  one  hundred  dollars  per  month  each,  payable  as  the  salaries  of  other  state 

officials.      [^Amendment  approved  March  20,  1889;  Statutes  and  Amendments 

1889,  4^7;  to  take  effect  immediately. '\ 

Thij  section  thiis  amended  was  added  to  the  code  by  an  act  approved  March  15,  1887;  Stat- 
utes 1887,  151;  the  original  section  provided  for  two  special  policemen. 

435.  An  Act  to  amend  section  one,  section  three,  and  section/our  of  an  act  entitled  "An  Act  author- 
izing the  appointment  of  certain  permanent  em.ployes  of  the  state  capitol,  and  fixing  their  compensa- 
tion, approved  March  SO,  1874,"  ^■'^'•1  amended  by  an  act  approved  April  16,  ISSO,  entitled  an 
act  to  amend  section  three  of  an  act  entitled  an  act  authorizing  the  appointment  of  certain  permanent 
employees  of  the  state  capitol,  and  fixing  their  compensation,  approved  March  SO,  187 4. 

[Approved  March  20, 1889;  1889,  449.] 
The  purpose  of  the  act  is  indicated  by  the  title. 

437.    Proceedings  against  defaulters:  See  ante,  sec.  416. 

444.  Grammar  school  course  fund,  how  raised. 

Sec.  444.  The  state  controller  must,  between  the  dates  aforesaid,  also 
estimate  the  amount  necessary  to  raise  the  sum  of  three  dollars  for  each 
pupil  enrolled  in  the  grammar  school  course  in  the  several  districts  of  the 
state  where  such  course  is  taught.  This  amount  to  be  in  addition  to  the 
amount  above  prescribed.  The  amount  so  raised  shall  constitute  the  gram- 
mar school  course  fund.  [Neiv  section,  approved  March  15, 1887;  Statutes  and 
Amendments  1887,  12 4;  took  effect  immediately. 1 

456.   Salaries  of  deputy  state  treasurer  and  hooJc-keeper. 

Sec.  456.  The  annual  salary  of  the  dej^uty  state  treasurer  is  twenty-four 
hundred  dollars;  the  annual  salary  of  the  book-keeper  of  the  treasurer  of 
state  is  two  thousand  dollars.  [Amendment  approved  March  16, 1889;  Statutes 
and  Amendments  1889,  229;  to  take  effect  and  he  in  force  from  and  after  its 

passage.'\ 

Notes  of  Decisions  Applicable  to  Section  470. 
470.    Attorney-general.    1.  Authority  to    torney-general  to  the  real  parties  in  interest  to 
use  state  name.  —  Aji  authority  given  by  the  at-    use  his  name  in  an  action  to  set  aside  a  patent 
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to  certain  swamp  and  overflowed  lands,  and  to  the  state  and  the  United  States  as  to  public 

bring  the  action  in  the  name  of  the  people  as  lauds;  the  act  further  provided  that  not  more 

plaintiff,  cannot  afterwards  be  revoked  by  him  than  one  half  of  any  sum  appropriated  thercl)y 

to  the  prejudice  of  the  real  parties  in  interest:  should  be  expended  during  the  thirty-fiith  lis- 

People  ex  rel.  Garrison  v.  Clark,  12  Cal.  289.  cal  year.     During  that  year,  one  half  of  the 

2.    Travelbig  expenses.  — Tlie   act   of   March  approj)riatiou  was   exhausted   in   payment  of 

9,  1SS3,  making  appropriations  for  the  thirty-  such   traveling  expenses.      It   was  held   that 

fifth   and   thirty-sixth    fiscal   years,   appropri-  the  controller  was  not  authorized  to  draw  his 

ated   one   thousand  dollars  for   the   traveling  warrant  in  payment  of  any  further  travelin'^f 

expenses  of  the  surveyor-general  and  the  attor-  expenses  incurred  by  these  officers  during  that 

iiey -general  when  engaged  in  contests  between  periotl:  Marshall  v.  Dunn,  09  Cal.  223. 

An  Act  to  appropriate  the  sum  of  five  thousand  dollars  to  pay  the  expenses  and  disbursements  to  he 
incurj-ed  and  made  in  7naintainin'j  the  riijlds  of  the  state  in  litirjation  now  pendinj  in  orrvhich  may 
come  before  the  supreme  court  of  the  United  States,  to  which  the  state  is  or  shall  be  a  party,  or  in 
the  determination  of  which  the  state  is  or  shall  be  interested. 

[Approved  March  15,  1837;  1887,  123.] 
Appropriation  —  Attor ney -general — C'w^es  Infore  United  States  .supreme  court. 

Section  1.  The  sum  of  live  thousand  dollars  is  hereby  appropriated  out  of  any  money  not 
other'.vise  appropriated,  for  the  purpose  of  paying  any  expenses  or  disbursements  which  may  be 
iucurred  or  made  by  the  attorney-general  in  maintaining  the  interests  of  the  state  in  all  litigation 
now  pending  in  or  which  may  come  before  the  supreme  court  of  the  United  States,  to  which 
the  state  is  or  shall  be  a  party,  or  in  which  the  state  is  or  shall  be  interested. 

Sec.  2.     The  controller  is  hereby  directed  to  draw  his  warrant  for  said  amount  in  favor  of 
the  attorney-general,  and  the  state  treasurer  is  directed  to  pay  the  same. 
Sec.  3.     This  act  shall  take  effect  immediately. 

Notes  of  Decision.s  Applicable  to  Section  474. 

474.     Examination  of  books  by  attor-  tliat  the  books  and  papers  of  the  corporation 

ney-general.  — Tliis  section  does  not  author-  be  submitted  to  him:  Id. 

ize  the  attorney-general  to  examine  the  books  Premature  action.  —  A  proceeding  insti- 

of  corporations  at  his  own  option  and  independ-  tuted  Ijy  the  attorney-general  to  vest  title  in 

ent  of  any  judicial  action,  for  the  purpose  of  the  state  as  to   property  alleged  to  have  cs- 

discovering  property  escheated    to   the  state:  cheated  to  it  under  section  072   of   the  Civil 

People  v.  Hibernia  S.  <&  L.  Soc,   72   Cal.    21.  Code  is  premature  if   commenced  within  tive 

Prior  to  the  commencement  of  such  a  proceed-  years  after  the  death  of  the  ancestor:  State  v. 

ing,    the   attorney-general   need   not   demand  Smith,  70  Cal.  153. 

475.    Clerk  for  attorney-general. 

Sec.  475.  The  attorney-general  shall  appoint  a  clerk  for  his  office  at  an 
annual  salary  of  sixteen  hundred  dollars,  payable  in  the  same  manner  as  the 
salaries  of  other  state  officers.  The  clerk  for  the  attorney-general  is  a  civil 
executive  officer.  [New  section  added  by  act  approved  March  16, 1S89;  Statutes 
and  Amendments  1889,  219.] 

Sections  2  and  3  of  the  act  of  amendment  are  as  follows:  - 

Sec.  2.  There  is  hereby  appropriated  the  sum  of  seven  hundred  dollars  out  of  any  money  in 
the  state  treasury  not  otherwise  appropriated,  for  the  payment  of  the  salary  for  the  clerk  for 
the  attorney-general  for  the  fortieth  fiscal  year. 

Sec.  3.     This  act  shall  take  efifect  immediately. 

484.     Traveling  expenses  of  surveyor- general:  See  ante,  sec.  470,  note  2. 

514.    Salary  of  deputy  superintendent  public  instruction. 

Sec.  514.  The  annual  salary  of  the  deputy  for  the  superintendent  of  pub- 
lic instruction  is  the  same  as  the  salary  paid  to  deputies  for  other  state 
officers,  namely,  two  thousand  four  hundred  dollars..  [Amendment  approved 
March  5,  1887;  Statutes  and  Amendments  1887,  14;  to  take  effect  immedi- 
ately.] 

526.    An  Act  providing  for  the  enlarging,  strengthening,  and  improving  of  the  state  printing-office 
building,  and  appropriating  money  therefor. 
[Approved  Marcli  14,  1889;  1889,  150.] 
Appropriation  for  enlarging  state  printing-office  building. 

Section  1.  The  superintendent  of  state  printing  is  hereby  directed  to  procure  suitable  plans 
for  the  enlarging,  strengthening,  and  improving  of  the  state  iJriuting-oflScc  building,  said  plana 
to  be  approved  by  the  state  board  of  examiners. 
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Sec.  2.  It  shall  be  the  duty  of  the  superintendent  of  state  printing,  when  the  plans  have 
been  approved,  to  advertise  for  one  week  in  one  daily  jjaper  published  in  the  city  of  Sacra- 
mento tor  proposals  for  doing  the  work,  and,  with  the  approval  of  the  board  of  examiners,  he 
shall  let  the  contract  to  the  lowest  bidder,  who  shall  give  bonds,  as  required  by  law,  for  the 
faithful  performance  of  said  contract. 

Sec.  3.  The  sum  of  eleven  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  for  the  carrying  out  of  the  jjrovisions  of  this  act,  and 
the  state  controller  is  hereby  authorized  and  directed  to  draw  his  warrant  for  the  same,  and 
the  state  treasurer  to  pay  it. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

601.  Duties  of  insurance  commissioner  and  attorney-general. 

Sec.  601.  In  case  any  person,  upon  the  requisition  of  the  commissioner, 
fails  to  make  up  the  deficiency  of  the  capital  in  accordance  with  the  require- 
ments of  this  chapter,  or  to  comply  in  all  respects  with  the  laws  of  this  state, 
the  commissioner  must  communicate  the  fact  to  the  attorney-general,  who 
must,  within  twenty  days  after  receiving  such  communication,  commence  an 
action  in  the  name  of  the  people  of  this  state,  in  the  superior  court  of  the 
county  where  the  person  in  question  is  located  or  has  his  principal  office, 
against  such  person,  and  apply  for  an  order  requiring  cause  to  be  shown  why 
the  business  should  not  be  closed;  and  the  court  must  thereupon  hear  the 
allegations  and  proofs  of  the  respective  parties,  as  in  other  cases.  If  it  ap- 
pears to  the  satisfaction  of  the  court  that  such  person  is  insolvent,  or  that  the 
interests  of  the  public  so  require,  the  court  must  decree  a  dissolution  of  such 
corporation,  and  a  winding  up  of  its  affairs,  and  a  distribution  of  the  efi'ects  of 
such  person;  but  otherwise,  the  court  must  enter  a  decree  annulling  the  act 
of  the  commissioner  in  the  premises,  and  authorizing  such  person  to  resume 
business.  But  the  commissioner  must  not  be  held  liable  for  damages  if  he  has 
acted  in  good  faith.  In  the  event  of  any  additional  losses  occurring  upon 
new  risks  taken  after  the  expiration  of  the  period  limited  by  the  commis- 
sioner in  the  requisition,  and  before  deficiency  has  been  filled  up,  the  directors 
of  any  company,  corporation,  or  association  are  individually  liable  to  the 
extent  thereof.  [Amendment  approved  March  4,  1887;  Statutes  and  Amend- 
ments 1887,  7;  to  take  effect  from  and  after  its  passage.'\ 

By  this  same  act,  there  were  amended  sections  607,  610,  611,  612,  617,  629,  and  630;  and  the 
last  section  of  this  act  read:  — 

Sec.  9.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this  act  are  hereby  re- 
pealed; and  this  act  shall  take  effect  from  and  after  its  passage. 

602.  Persons  engaged  in  fire,  marine,  or  inland  navigation  insurance,  when 
insolvent. 

Sec.  602.  Wherever  provisions  for  the  liabilities  of  any  person  engaged  in 
the  business  of  fire,  marine,  or  inland  navigation  insurance  in  this  state,  for 
losses  reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks, 
estimated  at  fifty  per  cent  of  the  premiums  received  and  receivable  on  all 
fire  risks  and  maritime  time  risks,  at  the  full  premiums  received  and  receiv- 
able on  all  other  maritime  risks,  would  so  far  impair  his  capital  stock  paid 
in  as  to  reduce  the  same  below  two  hundred  thousand  dollars,  or  below 
seventy-five  per  cent  of  said  capital  stock  paid  in,  such  person  is  insolvent; 
and  in  the  case  of  a  person  engaged  in  such  insurance  in  this  state  on  the 
mutual  plan,  if  the  available  cash  assets  of  such  person  shall  not  exceed  his 
liabilities,  as  hei'einbefore  enumerated,  in  the  full  sum  of  two  hundred  thou- 
sand dollars,  such  person  is  insolvent;  and  wherever  provision  for  the  liabili- 
ties of  any  person  engaged  in  any  kind  of  insurance  business  in  this  state, 
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other  than  life  and  insurance  of  titles  to  real  estate,  jDrcvided  for  in  section 
four  hundred  and  twenty  of  the  Civil  Code  of  this  state,  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  estimated  at  such 
rates  as  are  accepted  by  the  insurance  authorities  of  the  state  of  New  York, 
would  so  far  impair  his  capital  stock  paid  in  as  to  reduce  the  same  below  one 
hundred  thousand  dollars,  or  below  scyenty-five  per  cent  of  said  capital  stock 
paid  in,  such  person  is  insolvent;  and  in  case  of  a  person  engaged  in  such  in- 
surance business  in  this  state  on  the  mutual  plan,  if  his  available  cash  assets 
shall  not  exceed  his  liabilities,  as  hereinbefore  enumerated,  in  the  full  sum  of 
one  hundred  thousand  dollars,  such  person  is  insolvent.  In  the  case  of  a 
company  or  a  corporation  engaged  in  the  business  of  life  insurance,  whenever 
its  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all  its 
outstanding  risks,  at  rates  based  upon  the  American  Experience  Table  of 
Mortality,  and  interest  at  the  rate  of  four  and  one  half  per  centum  per 
annum,  exceeds  its  assets,  such  company  or  corporation  is  insolvent.  In  the 
case  of  a  corporation  or  company  engaged  in  the  business  of  insurance  of  the 
title  to  real  estate,  whenever  provision  for  its  liability  for  losses  reported,  ex- 
penses, and  taxes,  would,  after  exhausting  its  surplus  fund,  so  far  impair  its 
capital  stock  paid  in  as  to  reduce  the  same  below  one  hundred  thousand  dol- 
lars, or  below  seventy-five  per  cent  of  said  capital  stock  paid  in,  such  cor- 
poration or  company  is  insolvent.  [Amendment  approved  March  5,  18S7; 
Statutes  and  Amendynents  1887,  19;  to  take  effect  and  be  enforced  from  and 
after  its  passage.'] 

607.     Insurance  companies  to  file  with  commissioner  of  insurance. 

Sec.  607.  The  commissioner  must  cause  every  corporation  or  person,  before 
engaging  in  the  business  of  insurance,  to  file  in  his  office  as  follows:  — 

Articles  of  incorporation. 

1.  If  incorporated  under  the  laws  of  this  state,  a  copy  of  tlie  articles  of  in- 
corporation or  statement  of  any  increase  or  diminution  of  the  capital  stock, 
certified  by  the  secretary  of  state  to  be  a  copy  of  that  which  is  filed  in  his 
office. 

2.  If  incorporated  under  the  laws  of  any  other  state  or  country,  a  copy  of 
the  articles  of  incorporation,  if  organized  or  formed  under  any  law  requiring 
articles  to  be  filed,  duly  certified  by  the  officer  having  the  custody  of  such 
articles;  or  if  not  so  organized,  a  copy  of  the  law,  charter,  or  deed  of  settle- 
ment under  which  the  deed  of  organization  is  made,  duly  certified  by  tlie 
proper  custodian  thereof,  or  proved  by  affidavit  to  be  a  copy;  also,  a  certifi- 
cate, under  the  hand  and  seal  of  the  proper  officer  of  such  state  or  county 
having  supervision  of  insurance  business  therein,  that  such  corporation  or 
company  is  organized  under  the  laws  of  such  state  or  country,  with  the 
amount  of  capital  stock  or  assets  required  by  this  chapter. 

Location  of  principal  office. 

3.  If  not  incorporated,  a  certificate  setting  forth  the  nature  and  character 
of  the  business,  the  location  of  the  principal  office,  the  names  of  the  persons 
and  of  those  composing  the  association,  the  amount  of  actual  capital  employed 
or  to  be  employed  therein,  and  the  names  of  all  officers  and  persons  by  whom 
the  business  is  or  may  be  managed.     The  certificate  must  be  verified  by  the 
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affidavit  of  the  chief  officer,  secretary,  agent,  or  manager  of  the  association; 
and  if  there  arc  any  written  articles  of  agreement  or  association,  a  copy 
thereof  must  accompany  such  certificates;  provided,  however,  when  the  num- 
ber of  persons  composing  such  association  shall  exceed  ten,  such  certificate 
need  not  state  the  names  of  any  greater  nuinber  of  persons  than  ten,  who 
shall  be  of  the  largest  share-holders;  and  if  such  association  of  persons  be 
formed  out  of  the  United  States,  the  said  certificate  need  not  contain  the 
names  of  any  officers  or  managers  other  than  those  resident  within  the  United 
States,  nor  any  statement  of  capital  not  employed  within  the  United  States, 
and  the  affidavit  may  be  mado  by  the  chief  executive  officer  or  manager  in 
the  United  States.  [Amendment  approved  3Iarch  4,  1887;  Statutes  and 
Amendments  1887,  7;  to  take  effect  from  and  after  its  passage.'] 
See  note  to  section  601. 

610.  Duties  of  commissioner  of  insurance. 

Sec.  610.  The  commissioner  must  require  from  every  corporation  or  per- 
son doing  the  business  of  insurance  in  this  state  statements  verified  as  fol- 
lows:— 

1.  If  it  be  made  by  a  corporation  organized  under  the  laws  of  this  state, 
by  the  oaths  of  the  president  and  secretary,  or  the  vice-president  and  secre- 
tary thereof. 

2.  If  it  be  made  by  an  individual  or  firm,  by  the  oath  of  such  individual 
or  a  member  of  the  firm. 

3.  If  made  by  a  foreign  insurance  company  or  person,  by  the  oath  of  the 
principal  executive  officer  thereof,  or  manager  residing  within  the  United 
States.  [Amendment  approved  March  ^,  1887;  Statutes  and  Amendments  1887, 
7;  to  taJce  effect  from  and  after  its  passage.] 

Sec  note  to  section  601. 

611.  Statement  of  business  done  in  state  by  insurance  company. 

Sec.  611.  All  corporations  or  persons  doing  the  business  of  insurance  in 
this  state  must  make  and  file  with  the  insurance  commissioner,  on  or  before 
the  fifteenth  day  of  January  of  each  year,  a  statement,  verified  by  the  oath 
of  the  principal  executive  officer  or  manager  residing  in  this  state,  showing 
the  business  done  in  this  state  during  the  year  ending  the  thirty-first  day  of 
December  then  next  preceding.  They  shall  also  make  and  file  with  said 
commissioner,  at  the  times  hereinafter  mentioned,  further  statements,  which 
must  exhibit  the  condition  and  affairs  of  every  such  corporation,  person,  firm, 
or  association,  on  the  thirty-first  day  of  December  then  next  preceding,  w^iich 
statements,  as  adjusted  by  the  commissioner  upon  a  proper  examination  of 
the  same,  must  be  published  by  such  corporation,  person,  firm,  or  association, 
daily,  for  the  period  of  one  week,  in  some  newspaper  published  in  the  city 
where  the  principal  office  in  this  state  is  located.  Such  statement,  if  made 
by  a  person,  or  corporation  organized  under  the  laws  of  this  state,  must  be 
filed  with  the  commissioner  on  or  before  the  first  day  of  February  of  each 
year.  If  made  by  a  person  or  persons  residing  in  or  corporation  organized 
under  the  laws  of  any  other  of  the  states  or  territories  of  the  United  States, 
it  must  be  filed  on  or  before  the  tenth  day  of  March  of  each  year.  And  if 
made  by  a  person,  or  corporation  organized  under  the  laws  of  any  country 
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foreign  to  the  United  States,  it  must  be  filed  on  or  before  the  first  day  of  May 
of  Bach  year.     [Amendment  approved  March  4, 1887;  Statutes  and  Amendments 
1887^  7;  to  take  effect  from  and  after  its  passage.] 
See  note  to  section  GOl. 

612.    Capital  stock,  etc. 

Sec.  612.  Such  statement,  if  made  by  fire,  marine,  and  inland  insurance 
companies,  or  b}'  companies  organized  under  section  four  hundred  and  twenty 
of  the  Civil  Code,  must  show:  — 

First — The  amount  of  the  capital  stock  of  the  company. 

Second  —  The  property  or  assets  held  by  the  company,  specifying, — 

1.  The  value  of  real  estate  held  by  said  company. 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of 
the  company,  specifying  the  same. 

3.  The  amount  of  cash  in  the  hands  of  agents  and  in  course  of  transmis- 
sion. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  constituting  the 
first  lien  on  real  estate,  on  which  there  is  less  than  one  year's  interest  due  or 
owing. 

5.  The  amount  of  loans  on  which  interest  has  not  been  paid  within  one 
year  previous  to  such  statement. 

6.  The  amount  due  the  company  on  which  judgments  have  been  obtained. 

7.  The  amount  of  stocks  of  this  state,  of  the  United  States,  or  any  incor- 
porated city  of  this  state,  and  of  any  other  stocks  owned  by  the  company, 
specifying  the  amount,  number  of  shares,  and  par  and  market  value  of  each 
kind  of  stocks. 

8.  The  amount  of  stocks  held  as  collateral  security  for  loans,  with  the 
amount  loaned  on  each  kind  of  stock,  its  par  value  and  market  value. 

9.  The  amount  of  interest  due  and  unpaid. 

10.  The  amount  of  all  other  loans  made  by  the  company,  specifying  the 
same. 

11.  The  amount  of  premium  notes  on  hand  on  which  policies  are  issued. 

12.  All  other  property  belonging  to  the  company,  specifying  the  same. 
Third — The  liabilities  of  such  company,  specifying, — 

1.  The  amount  of  losses  due  and  unpaid. 

2.  The  amount  of  claims  for  losses  resisted  by  the  company. 

3.  The  amount  of  losses  in  process  of  adjustment  or  in  suspense,  including 
all  reported  or  supposed  losses. 

4.  The  amount  of  dividends  declared,  due,  and  remaining  unpaid. 

5.  The  amount  of  dividends  declared,  but  not  due. 

6.  The  amount  of  money  borrowed,  and  security  given  for  the  payniont 
thereof. 

7.  Gross  premium  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  one  year  or  less  from  date  of  policy,  reinsur- 
ance thereon  at  fifty  per  cent. 

8.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  more  than  one  year  from  the  date  of  policy, 
reinsurance  thereon  pro  rata. 

9.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
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nil  unexpired  marine  and  inland  navigation  risks,  except  time  risks,  reinsur- 
ance thereon  at  one  hundred  per  cent. 

10.  Gross  premiums  (without  any  deductions)  received  and  receivable  on 
marine  time  risks,  reinsurance  thereon  at  fifty  per  cent. 

11.  Amount  reclaimable  by  the  insured  on  perpetual  fire  insurance  policies, 
being  ninety-five  per  cent  of  the  premiums  or  deposit  received. 

12.  Reinsurance  fund  and  all  other  liabilities,  except  capital,  under  the 
life  insurance  or  any  other  special  department. 

13.  Unused  balances  of  bills  and  notes  taken  in  advance  for  premiums  on 
open  marine  and  inland  policies,  or  otherwise,  returnable  on  settlement. 

14.  Principal  unpaid  on  scrip  or  certificates  of  profits,  which  have  been 
authorized  or  ordered  to  be  redeemed. 

15.  Amount  of  all  other  liabilities  of  the  company,  specifying  the  same. 
Fourth — The  income  of  the  company  during  the  preceding  year,  specify- 
ing,— 

1.  The  amount  of  cash  premiums  received. 
2., The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received,  specifying  the  same. 

4.  The  amount  of  income  received  from  all  other  sources,  specifying  the 
same. 

Fifth  —  The  expenditures  of  the  preceding  year,  specifying, — 

1.  The  amount  of  losses  paid. 

2.  The  amount  of  dividends  paid. 

3.  The  amount  of  expenses  paid,  including  commissions  and  fees  to  agents 
and  officers  of  the  company. 

4.  The  amount  paid  for  taxes. 

5.  The  amount  of  all  other  payments  and  expenditures. 
Sixth  — 

1.  The  amount  of  risks  written  during  the  year. 

2.  The  amount  of  risks  expired  during  the  year. 

3.  The  amount  of  risks  written  during  the  year  in  the  state  of  California. 

4.  The  amount  of  premiums  thereon. 

Provided^  that  any  foreign  fire,  marine,  or  inland  insurance  company,  incor- 
porated or  not  incorporated,  doing  business  within  this  state,  having  on  deposit 
at  any  place  within  the  United  States  assets  to  the  amount  of  two  hundred 
thousand  dollars  over  and  above  its  liabilities  in  the  United  States,  as  security 
for  the  policy-holders  therein,  may  at  its  option  make  a  separate  statement 
to  the  insurance  commissioner  of  its  foreign  business  and  assets,  but  shall  be 
required  to  return  only  the  business  done  in  the  United  States,  and  the  assets 
held  by  or  for  it  within  the  United  States  for  the  protection  of  policy- 
holders therein.  [^Amendment  approved  March  4,  1887;  Statutes  and  Amend- 
ments 1887,  7;  to  take  effect  from  and  after  its  passage.} 

See  note  to  section  601. 

616.  An  Act  to  amend  an  act  entitled  "An  Act  to  require  the  payment  of  certain  "premiums  to 
counties  and  cities  and  counties  by  fire  insurance  companies  not  organized  under  the  kiws  of  tla 
state  of  California,  hut  doing  business  therein,  and  providing  for  tlte  disposition  of  such  premiums," 
approved  March  3,  1885,  by  adding  a  neio  section  thereto. 

7-v. ...        y.  .  lApproved  March  4, 1887;  1887,  15.] 

Vvposition  of  premiums. 

Section  1.     A  new  section,  to  be  known  as  section  seven,  is  hereby  added  to  an  act  entitled 

"An  Act  to  require  the  payment  of  certain  premiums  to  counties  and  cities  and  counties  by 
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fire  insurance  companies  not  organized  under  the  laws  of   the  state  of  California,  but  doing 
business  therein,  and  providing  for  the  disposition  of  such  premiums,"  approved  March  third, 
eighteen  hundi-ed  and  eighty-five,  and  to  read  as  follows:  — 
Manner  qfhringhn/  action  to  recover  moneys  due. 

Section  7.  All  actions  hereafter  commenced  for  the  recovery  of  any  moneys  now  duo  or  pay- 
able, or  which  may  hereafter  become  due  or  payable,  under  the  provisions  or  section  one  of  this 
act  ("An  Act  to  require  the  payment  of  certain  premiums  to  counties  and  cities  and  counties 
bj'  fire  insurance  companies  not  organized  under  the  laws  of  the  state  of  California,  but  doing 
business  therein,  and  x^roviding  for  the  disposition  of  such  premiums  "),  fihall  be  brought  and 
prosecuted  in  the  name  of  the  county  or  city  and  county  wherein  the  same  are  or  may  be  pay- 
able, and  against  such  person  as  shall  have  acted  as  agent  for  or  on  behalf  of  such  corporatioa 
or  company,  and  such  corporation  or  company. 

Sec.  2.     This  act  shall  take  effect  immediately. 

617.    Collection  and  disposition  of  penalties. 

Sec.  617.  The  commissioner  must  collect  the  sum  of  one  hundred  dollars 
from  any  company  or  corporation  engaged  in  the  business  of  insurance  in 
this  state,  for  a  failure  to  make  and  file  in  his  office  within  the  time  prescribed 
by  law  the  statements  and  stipulations  required  by  sections  six  hundred  and 
ten,  six  hundred  and  eleven,  six  hundred  and  twelve,  six  hundred  and  thir- 
teen, and  six  liundrcd  and  sixteen  of  this  code,  and  an  additional  penalty 
of  two  hundred  dollars  for  each  and  every  month  or  fractional  part  of  a 
month  thereafter  that  such  company  or  corporation  continues  to  transact  the 
business  of  insurance  until  such  statements  and  stipulations  are  filed;  and 
for  that  purpose  suits  may  be  instituted  by  the  insurance  commissioner,  in  the 
name  of  the  people  of  the  state  of  California,  in  any  court  of  competent  juris- 
diction. And  for  all  lawful  expenses  incurred  under  this  section,  or  any  other 
section  of  this  code,  in  the  prosecution  of  any  suit  or  proceeding  for  the  en- 
forcement of  the  insurance  laws  of  this  state,  the  insurance  commissioner 
must  present  bills  duly  certified  by  him,  with  the  vouchers,  to  the  state 
board  of  examiners,  who  must  allow  the  same  and  direct  payment  thereof 
to  be  made;  and  the  controller  shall  draw  warrants  therefor  on  the  treasurer 
for  the  payment  of  the  same  to  the  insurance  commissioner  (in  addition  to 
the  ordinary  contingent  expenses)  out  of  the  general  fund.  \_Amendment  ap- 
proved March  4,  1887;  Statutes  and  Amendments  1887,  7;  to  tale  effect  from 
and  after  its  passage.^ 

See  note  to  section  60L 

Notes  of  Decisions  Applicable  to  Seotioji  622. 
622.     Taxing  foreign  insurance  com-     any  county  or  city  and  county  a  certain  pro- 
panies. — The  act  of  March  3,  1885,  requir-    portion  of  the  premiums  received  or  contracted 
ing  the  agents  of  foreign  insurance  companies     for  by  them,  is  unconstitutional:  San  Franc/sco 
doing  business  here  to  pay  to  the  treasurer  of    v.  Livei-pool  etc.  I  is.  Co.,  H  Cal.  113. 

629.  Salary  of  deputy  insurance  commissioner. 

Sec.  629.  The  annual  salary  of  the  deputy  of  the  insurance  commissioner 
is  eighteen  hundred  dollars.  [Amendment  approved  March  4,  1887;  Statutes 
and  Amendments  1887,  7;  to  take  effect  immediately. 1 

See  note  to  section  GOL 

630.  Appropriation  for  commissioner's  office  —  Stationery,  fuel,  and  printing. 
Sec.  630.     The  commissioner  may  procure  rooms  for  his  office  at  a  rent 

not  to  exceed  seventy-five  dollars  per  month,  and  may  provide  a  suitable  safe 
and  furniture  therefor;  he  may  also  provide  stationery,  fuel,  printing,  and 
other  conveniences  necessary  for  the  transaction  of  the  business  of  his  office. 
Out  of  the  funds  paid  into  the  state  treasury  by  the  insurance  commissioner, 
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there  shall  be  set  aside  and  reserved  each  and  every  year  the  sum  of  two 
thousand  dollars  as  a  special  fund,  to  be  called  the  insurance  commissioner's 
special  fund.  All  expenditures  authorized  in  this  section  must  be  audited 
by  the  board  of  examiners,  who  must  allow  the  same  and  direct  payment 
thereof  to  be  made;  and  the  controller  shall  draw  warrants  therefor  on  the 
state  treasury  for  the  payment  of  the  same  to  the  insurance  commissioner  out 
of  the  said  insurance  commissioner's  special  fund.  [Amendment  ap-proved 
March  4^  1887;  Statutes  and  Amendments  1887,  7;  to  take  effect  immediately. '\ 
See  note  to  section  601. 

642.  Violation  of  fish  laws.  —  Expenses  of  trials  of  persons  violating  the  provisions  of 
law  for  the  preservation  of  fi.sh  are  borne  by  the  state,  act  approved  February  28,  1887;  Stat- 
utes 1887,  5. 

An  Act  to  authorize  the  state  hoard  offish  commissioners  to  import  game  birds  into  the  state  for  propa- 
gation, and  to  approTpriate  money  for  that  purpose,  and  providing  a  penalty  for  the  shooting,  trap- 
ping, killing,  or  otlierwise  destroying  any  of  said  birds  within  this  state. 
[Approved  March  16, 1889;  1889,  304.] 
Purchase  and  propagation  of  game  birds. 

Section  1.  The  state  board  of  fish  commissioners  is  hereby  authorized  to  purchase  for  the 
purposes  of  propagation,  import  into  this  state,  and  distribute  to  such  places  within  this  state 
as  may  in  their  judgment  be  best  suitable  for  the  same,  such  game  birds  as  they  may  be  able  to 
secure,  including  wild  turkeys,  prairie  chickens,  bob-white  quail,  pheasants,  grouse,  skylarks, 
and  others  valuable  as  game  birds. 

Appropriation. 

Sec.  2.  For  the  j)urposes  of  this  act  the  sum  of  two  thousand  dollars  is  hereby  appropriated 
out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to  be  used  in  the  discretion 
of  the  state  board  of  fish  commissioners,  who  are  hereby  authorized  to  draw  the  whole  or  any 
portion  of  said  money;  but  after  expenditure,  itemized  bills  of  expense  shall  be  submitted  for 
the  money  expended. 

Fish  commissioners  to  draw  money. 

Sec.  3.  The  controller  shall  draw  his  warrant  on  the  requisition  of  said  board  of  fish  com- 
missioners for  the  whole  or  any  portion  of  said  appropriation,  and  the  treasurer  shall  pay  the 
same. 

Killing  such  birds  misdemeanor. 

Sec.  4.  Any  person  who  shall,  within  this  state,  prior  to  the  first  day  of  January,  eighteen 
hundred  and  ninety-five,  shoot,  trap,  kill,  or  otherwise  destroy  any  bird  mentioned  in  section 
one  of  this  act,  is  guilty  of  a  misdemeanor,  and  the  shooting,  trapping,  killing,  or  otherwise 
destroying  of  each  said  birds  shall  be  a  separate  ofi'ense. 

Sec.  5.     This  act  shall  take  efifect  and  be  in  force  on  and  after  its  passage. 

654.    Chairman  of  hoard  of  examiners,  secretary,  and  salary. 

Sec.  654.  The  governor,  and  in  his  absence  the  secretary  of  state,  is  chair- 
man of  the  board  of  examiners.  The  governor  shall  appoint  a  secretary,  to 
hold  ofSce  during  his  pleasure,  whose  salary  is  eighteen  hundred  dollars  per 
annum,  payable  as  the  salary  of  other  state  officers.  He  is  an  executive 
officer  attached  to  the  governor's  office;  is  authorized  to  administer  oaths, 
and  shall  perform  such  duties,  other  than  secretary,  as  may  be  assigned  him 
by  the  governor  from  time  to  time.  [Amendment  approved  March  9,  1887; 
Statutes  and  Amendments  1887,  57;  take  effect  from  and  after  passage."] 

Section  2  of  the  above  act  of  amendment  reads:  — 

Sec.  2.  So  much  of  sections  three  hundred  and  forty-three  and  three  hundred  and  eighty- 
five  of  the  said  Political  Code,  so  far  as  the  same  conflict  with  the  provisions  of  said  section  six 
hundred  and  fifty-four  of  an  act  to  establish  a  Political  Code,  is  hereby  repealed. 

737.   Salaries  of  superior  judges. 

Sec.  737.  The  annual  salaries  of  the  judges  of  the  superior  courts  of  the 
city  and  county  of  San  Francisco,  and  of  the  counties  of  Alameda,  San 
Joaquin,  Los  Angeles,  Santa  Clara,  Santa  Cruz,  San  Mateo,  Yuba  and  Sutter 
combined,  Sacramento,  Butte,  Nevada,  Sonoma,  Colusa,  Monterey,  Santa  Bar- 
bara, San  Diego,  Marin,  Mendocino,  Tehama,  San  Bernardino,  Kern,  Placer, 
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Humboldt,  Tulare,  Fresno,  and  Solano,  are  four  thousand  dollars  each,  and 

of  the  judges  of  the  superior  courts  of  Amador,  Calaveras,  Stanislaus,  and 

El  Dorado,  three  thousand  five  hundred  dollars  per  annum,  the  judge  of  the 

superior  court  of  the  county  of  Alpine,  two  thousand  dollars  per  annum,  one 

half  of  which  shall  be  paid  by  the  state,  and  the  other  half  thereof  by  the 

county  for  which  the  judge  is  elected  or  appointed,  except  that  in  the  counties 

of  Yuba  and  Sutter  one  fourth  of  the  salary  of  the  superior  judge  shall  be 

paid  by  each  county.     [Amendment  approved  February  31,  1889;  Statutes  and 

Amendments  1889,  33.'\ 

Section  2  of  the  above  amendment  provided:  — 

Sec.  2.     The  provisions  of  this  act  shall  not  affect  the  salary  of  present  incumbents. 

739.   Salaries  of  officers  of  supreme  court. 

Sec.  739.  The  annual  salaries  of  the  officers  connected  with  the  supreme 
court  are  as  follows:  — 

The  reporter  of  the  decisions,  twenty-five  hundred  dollars. 

The  phonographic  reporter,  three  thousand  dollars. 

Each  secretary  of  the  court,  twenty-four  hundred  dollars. 

Each  bailifi",  fifteen  hundred  dollars.      [Amendment  approved  March  21, 

1887;  Statutes  and  Amendments  1887,  221;  to  tale  effect  from  and  after  its 

passage-l 

Notes  of  Decisions  Applicable  to  Section  767. 

767.     Deputy    reporter,    salary  of.  —  ending  June  30,  1SS3,  and  the  controller  is  not 

Treating  the  act  of  February  26,  1881  (which  authorized  to  draw  a  warrant  in  payment  of 

provided  for  the  appointnaent  of  a  deputy  and  the  salary  of  that  officer,  subsequently  accru- 

for  his  compensation),  as  making  an  appropri-  ing,  unless  a  specific  appropriation  has  been 

ation  for  the  payment  of  his  salary,  such  ap-  made  therefor:  Baggctt  v.  Dunn,  75  Cal.  69. 
propriation  terminated  with   the   fiscal  year 

791.     Notaries  public. 

Sec.  791.  The  governor  may  appoint  and  commission  such  number  of 
notaries  public  for  the  several  counties  of  this  state  as  he  shall  deem  neces- 
sary for  the  public  convenience;  provided,  that  the  governor  may  appoint 
and  commission  notaries  public  as  follows:  In  the  county  of  Los  Angeles,  not 
exceeding  one  hundred  and  twenty-five,  of  whom  not  more  than  fifty  shall  be 
appointed  from  the  city  of  Los  Angeles;  in  the  city  and  county  of  San  Fran- 
cisco, not  exceeding  fifty;  in  the  county  of  Solano,  not  exceeding  forty. 
[Amendvient  approved  March  19, 1889;  Statutes  and  Amendments  1889,  878; 
to  take  effect  immediately.} 

Section  2  of  the  above  act  provided:  — 

Sec.  2.     The  term  of  office  of  a  notary  public  is  four  years  from  and  after  the  date  of  hia 
commission. 
The  original  section  was  amended  by  an  act  approved  March  9,  1887;  Statutes  1887,  79. 

793.  Repealed  by  act  approved  March  19,  1889;  Statutes  1889,  378;  to 
take  effect  immediately. 

Notes  of  Decisions  Applicable  to  Sections  79-i-S79. 

794.  Negligence  of  notary.  —  A  notary  against  him  when  the  property  intended  to  be 
falsely  certifying  to  the  identity  of  the  grantor  secured  by  the  mortgage  was  wholly  valueless: 
in  a  deed  is  not  liable  where  his  negligence  was     McAUuiter  v.  Clement,  75  Id.  182. 

not  the  direct  or  proximate  cause  of  tlie  loss: 

Oakland  Bank  ofSavimjs  v.  Murjhj,  68  Cal.  455;  879.    Former  incumbent  is  entitled  to 

nor  where,  through  his  negligence  in  making  office  until  the  qualilication  of  the  person  duly 

his  certificate  of  acknowledgment  to  a  chattel  elected  or  appointed:  French  v.  County  of  Santa 

mortgage,  the  lien  of  the  mortgage  is  lost,  will  Clara,  69  Cal.  520. 

the  mortgagee  be  entitled  to  recover  damages 
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955.  Justification  of  sureties. 

Sec.  955.  The  officer  whose  duty  it  is  to  approve  official  bonds  required 
of  state,  county,  city  and  county,  or  township  officers  must  not  accept  or 
approve  any  such  bond,  unless  each  of  the  sureties  severally  justify  before 
an  officer  authorized  to  administer  oaths,  as  follows:  — 

1.  On  a  bond  given  by  a  state  officer  that  such  surety  is  a  resident  and 
freeholder,  or  householder,  within  this  state;  and  on  a  bond  given  by  a  county, 
city  and  county,  or  township  officer  that  such  surety  is  a  resident  and  free- 
holder, or  householder,  within  such  county,  city  and  county,  or  within  an 
adjoining  county,  or  city  and  county. 

2.  That  such  surety  is  worth  the  amount  for  which  he  becomes  surety,  over 
and  above  all  his  debts  and  liabilities  in  unencumbered  property,  situated 
within  this  state,  exclusive  of  property  exempt  from  execution  and  forced 
sale. 

3.  A  member  of  the  board  of  supervisors  shall  not  be  accepted  as  surety 
upon  the  official  bond  of  any  county,  city  and  county,  or  township  officer  of 
his  county;  nor  shall  the  sheriff,  clerk,  tax  collector,  treasurer,  recorder, 
auditor,  assessor,  or  district  attorney  of  the  same  county,  or  city  and  county, 
become  sureties  upon  official  bonds  for  each  other. 

4.  A  corporation,  such  as  is  mentioned  in  section  ten  hundred  and  fifty- 
six  of  the  Code  of  Civil  Procedure  of  this  state,  may  become  and  shall  be 
accepted  as  sole  and  sufficient  surety  upon  any  bond  or  undertaking  author- 
ized or  required  by  the  provisions  of  this  code  or  of  any  law  of  this  state, 
subject  to  the  provisions  of  said  section,  and  those  of  section  ten  hundred  and 
fifty-seven  of  the  same  code.  [Amendment  approved  March  16,  1889;  Stat- 
utes and  Amendments  1889,  220.~[ 

956.  Sureties  for  less  than  the  penal  sum. 

Sec.  956.  When  the  penal  sum  of  any  bond  required  to  be  given  amounts 
to  more  than  one  thousand  dollars,  the  sureties  may  become  severally  liable 
for  portions  of  not  less  than  five  hundred  dollars  thereof,  making,  in  the 
aggregate  at  least  two  sureties  for  the  whole  penal  sum.  And  if  any  such 
bond  becomes  forfeited,  an  action  may  be  brought  thereon  against  all  or  any 
number  of  the  obligors,  and  judgment  entered  against  them,  either  jointly  or 
severally,  as  they  may  be  liable.  The  judgment  must  not  be  entered  against 
a  surety  severally  bound  for  a  greater  sum  than  that  for  which  he  is  spe- 
cially liable  by  the  terms  of  the  bond.  Each  surety  is  liable  to  contribution 
to  his  co-sureties  in  proportion  to  the  amount  for  which  he  is  liable.  Any 
corporation,  such  as  is  mentioned  in  section  nine  hundred  and  fifty-five  of 
this  code,  may  become  one  of  such  sureties,  or  be  accepted  as  sole  and  suffi- 
cient surety.  [Amendment  approved  March  16,  1889;  Statutes  and  Amend- 
ments 1889,  320.] 

Notes  of  Decisions  Applicable  to  Sections  958-1067. 

958.  Bond    of    collector    of    license     for  which  he  might  afterwards  be  elected,  is 
taxes  should  be  made  payable  to  the  state:     presumptive   evidence  of   a  consideration  for 
People  V.  Stacey,  7-1  Cal.  373.  the  undertaking  of  the  sureties  to  be  responsi- 
ble after  the  expiration  of  the  first  term,  and 

959.  Continuing  liability  of  sureties,  a  defalcation  subsequently  occurring,  an  action 
—  A  bond  executed  by  an  official  for  the  faith-  may  be  maintained  against  the  sureties  on  the 
ful  performance  of  his  duties  during  a  particu-  bond:  Metropolitan  Loan  Ass'n  v.  Esclie,  lb 
lar  term  of  office,  and  for  any  succeeding  terms     Cal.  513. 
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967.  Sureties  signing  without  afl&x- 
ing  condition  or  limitation  to  their  liability 
are  jointly  and  severally  liable  thereon  after 
its  acceptance  and  approval,  although  a  person 
named  in  the  body  of  the  bond  as  surety  did 
not  sign  it,  and  although  as  to  one  of  the 
sureties  signing  no  sum  was  stated  in  the 
bond  for  which  he  was  bound:  People  v. 
Sktcei/,  74  Cal.  373. 

Successive  bonds.  —  Where  the  same  per- 
son is  elected  and  acts  as  county  treasurer 
during  three  successive  terms,  and  it  is  after- 
wards discovered  that  money  deposited  with 
him  had  been  misappropriated,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trarj',  that  this  misappropriation  took  place 
at  the  end  of  his  last  term,  and  his  sureties 
on  his  last  official  bond  are  therefore  liable: 
Ileppe  V.  Johnson,  73  Cal.  2G5. 

968.  Formof  judgment  against  sure- 
ty. —  People  V.  Love,  25  Cal,  520,  and  People  v. 
Jiooney,  29  Id.  643,  affirmed  to  the  point  that  a 
judgment  against  the  sureties  on  an  official  bond 
for  a  defalcation  of  tlie  principal  should  first 
fix  the  amount  of  the  defalcation,  and  then 
proceed  with  a  separate  judgment  against  each 
of  the  sureties  for  the  full  amount  for  which  he 
has  made  himself  liable  in  the  bond,  and  costs, 
and  then  close  with  a  proviso  that  the  judg- 
ment shall  be  satisfied  by  the  collection  or 
payment  of  the  amount  of  the  defalcation  and 
costs:  Ileppe  v.  Rooncy,  73  Cal.  520. 

995.  Resignation  from  office. — A  find- 
ing that  at  the  time  the  relator  resigned  the 
office  ill  question  he  was  of  sound  mind,  and 
that  his  resignation  was  not  procured  through 
fraud,  or  upon  an  offer  by  the  respondent  to 
share  "with  him  the  salary  attached  to  the 
office,  held  supported  by  the  evidence:  Peo- 
ple ex  rel.  Clough  v.  Levy,  71  Cal.  618. 

996.  Vacancy  in  office.  —  A  public  of- 
fice does  not  become  vacant  except  upon  the 
happening  of  one  of  the  events  enumerated  in 
this  section:  Roshorough  v.  Boardman,  67  Cal. 
1 16.  After  the  passage  of  the  act  of  February  10, 
1874,  abolishing  the  office  of  county  assessor  of 
Alameda  County,  and  until  the  lirst  Monday 
after  the  first  day  of  January,  1885,  the  date  on 
which  the  provisions  of  the  county  government 
act  of  March  14,  1883,  creating  county  offices, 
took  cfTect,  there  was  no  such  office  as  county 
assessor  of  Alameda  County;  consequently 
there  was  no  vacancy  in  that  office;  Id.  An 
office  becomes  vacant  by  non-user,  and  subject 
to  be  filled  by  the  appointing  power,  when  the 
lawful  incumbent  voluntarily  surrenders  the 
office  to  another,  under  the  mistaken  belief 
that  the  latter  had  been  elected  as  and  was 
his  rightful  successor,  and,  acting  upon  such 
belief,  for  a  period  of  two  years  ceases  to  dis- 
charge the  duties  of  his  ofHce,  and  makes  no 
demand  of  the  person  to  whom  he  surrendered 
it  to  be  restored  thereto:  People  ex  rel.  McGar- 


vey  V.  Hartwell,  67  Cal.  11.  "  Nothing  is  better 
settled  by  the  decisions  of  this  court  than  that 
there  is  no  vacancy  in  an  office  so  long  as  the 
person  elected  or  appointed  to  fill  it  continues 
to  discharge  the  duties  pertaining  to  it ":  Peo- 
ple ex  rel.  Hiuton  v.  Hammond,  66  Id.  654. 
Under  the  act  of  April  1,  1878,  the  respond- 
ent and  two  others  were  appointed  by  the 
district  judges  named  in  the  act  police  com- 
missioners of  the  city  and  county  of  San  Fran- 
cisco; no  term  of  office  was  fixed  by  the  act; 
by  the  constitution  of  1879,  the  district  courts 
were  abolished,  and  a  new  judicial  system  es- 
tablished, with  no  specific  provision  for  the  ex- 
ercise of  the  powers  imposed  upon  the  judges 
of  the  district  court  by  the  act  of  1878;  on 
•August  1,  1884,  the  relator  was  appointed  by 
the  governor  to  the  office  of  police  commis- 
sioner in  place  of  the  respondent,  and  insti- 
tuted this  action  to  try  his  title  under  the 
appointment;  it  was  held  he  was  not  entitled 
to  tlie  office:  Id.  This  section,  providing  that 
an  office  becomes  vacant  on  the  happening  of 
the  insanity  of  the  incumbent,  found  upon  a 
commission  issued  to  determine  the  fact,  refers 
to  a  commission  out  of  chancery,  and  not  to 
the  statutory  proceeding  to  send  a  person  to 
the  insane  asylum:  Edate  of  Moore,  68  Cal. 
281. 

1031.  Authentication  of  city  ordi- 
nance by  clerk.  — Section  2  of  article  12  of 
the  charter  of  Los  Angeles  provided  that  every 
ordinance  passed  by  the  council  should,  before 
it  became  effective,  be  signed  by  the  clerk  of 
the  council;  the  charter  further  provided  for 
the  election  of  a  city  auditor,  who  should  also 
be  ex  officio  clerk  of  the  council;  the  ordinance 
in  question  was  signed  by  "  W.  W.  Robinson, 
Clerk  of  the  Council  of  the  City  of  Los  An- 
geles ";  it  was  held  that  the  ordinance  was 
XDroperly  authenticated  under  this  act:  In  re 
J.  D.  Guerrero,  69  Cal.  88 

1053.    Proclamation  of  election.  —  The 

relators  claimed  to  have  been  elected  representa- 
tives in  Congress  at  the  general  election  in  1884. 
Their  claim  was  based  on  the  alleged  invalidity 
of  the  act  of  March  13,  1883,  dividing  the  state 
into  Congressional  districts,  and  repealing  all 
acts  in  conflict  therewith.  Only  a  few  votes 
were  received  by  them,  and  these  were  cast  in 
pursuance  of  the  act  of  March  30,  1872,  re- 
lating to  the  same  subject  as  the  act  of  1883, 
and  within  the  repealing  clause  of  the  latter 
act.  No  proclamation  was  issued  by  the  gov- 
ernor for  an  election  in  accordance  with  the 
act  of  1872.  It  was  held  that  the  claim  of  the 
relators,  conceding  the  invalidity  of  the  act  of 
1883,  could  not  be  sustained:  People  ex  rel. 
Leverson  v.  Thompson,  67  Cal.  627. 

1067.  Costs.  —  In  a  contested  election 
case,  where  it  is  determined  that  there  was  a 
tie  vote,  neither  of  tlie  parties  can  recover 
costs:  Soto  V.  Vannoy,  65  Cal.  285. 


1072.     Compensation  of  officers  of  election. 

Sec.  1072.  Each  member  upon  a  board  of  election  in  any  county  or  city 
or  county  in  the  state,  and  each  clerk  thereof,  shall  receive  as  compensation 
for  his  services  upon  such  board  a  sum  "not  to  exceed  ten  dollars,  which  sum 
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shall  be  paid  out  of  the  treasury  of  the  county  or  city  and  county  in  which 

such   persons   act,      [Amendvient   approved  March  SO,  1889;    Statutes    and 

Amendments  1889,  4^3.] 

By  the  same  act,  the  following  sections  were  amended  to  read  as  hereafter  set  out:  1094,  1 127, 
1129,  1131,  1142,  1145,  1147,  11(50,  and  1204. 

1094.     Great  register  to  he  kept. 

Sec.  1094.  A  register,  in  which  shall  be  entered  the  names  of  the  qualified 
electors  of  each  of  the  counties  in  the  state,  shall  be  kept  at  the  office  of  the 
county  clerk  of  such  county,  and  in  each  of  the  cities  and  counties  of  the 
state  such  a  register  shall  be  kept  in  the  office  of  the  person  charged  with 
the  registration  of  voters  in  such  city  or  county.  There*  shall  be  in  each  of 
the  counties  and  cities  and  counties'  in  the  state  (when  required  by  the 
board  of  supervisors)  a  new  and  complete  registration  of  the  voters  of  such 
counties  and  cities  and  counties,  who  are  entitled  thereto,  and  who  apply 
with  the  proper  proof.  Such  registration  shall  commence  one  hundred  days 
before  a  general  election,  and  shall  continue  for  eighty-five  days  thence  next 
ensuing,  when  such  registration  shall  cease;  provided,  that  nothing  in  this 
section  shall  be  held  to  repeal  any  election  or  registration  law  applicable  to 
or  in  force  in  the  city  and  county  of  San  Francisco.  [Amendment  approved 
March  20,  1889;  Statutes  and  Amendments  1889,  424.] 

Notes  of  Decisions  Applicable  to  Section  1097. 
1097.     Person  born  in  foreign  state,     the  birth  of  such  person,  is  not  a  citizen  of  the 
whose  father  was  once  a  citizen  of  the  United     United  States,  and  is  not  entitled  to  registra- 
States,  but  had  renounced  his  allegiance  before    tion  as  a  voter:  Brown  v.  Dexter,  66  Cal.  39. 

1127.     Supervisors  to  establish  election  precinct. 

Sec.  1127.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  shall,  as  soon  before  a  general  election  as  is  convenient,  proceed  to 
divide  such  county  or  city  and  county  into  election  precincts,  of  which  there 
shall  be  as  many  as  shall  be  sufficient  to  make  the  number  of  votes  polled  at 
any  one  election  precinct  to  be  not  more  than  two  hundred,  as  nearly  as  can 
be  ascertained.  \_Amendment  approved  March  20, 1889;  Statutes  and  Amend- 
ments 1889,  424.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  235. 

1139.     Alteration  of  precincts. 

Sec.  1129.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  may  from  time  to  time  change  the  boundaries  of,  create  new,  or  con- 
solidate established  precincts;  provided,  that  there  shall  always  be  as  many 
precincts  as  shall  be  sufficient  to  make  the  number  of  votes  polled  at  any  one 
precinct  to  be  not  more  than  two  hundred,  as  nearly  as  can  be  ascertained. 
[Amendment  approved  March  20, 1889;  Statutes  and  Amendments  1889,  4^4-} 

1131.   Designating  place  of  election,  and  offices  to  he  filled. 

Sec.  1131.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties  and  cities  and  counties  of  the 
state,  must,  at  least  fifteen  days  prior  to  an  election,  issue  its  order  appoint- 
ing boards  of  election,  designating  the  house  or  place  within  the  precinct 
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where  the  election  must  be  held,  and  the  ofBces  to  be  filled,  naming  and 
numbering  in  numerical  order,  commencing  with  number  one,  the  ofiices  to 
be  filled,  unexpired  terms  being  lastly  designated;  but  in  no  event  shall  any- 
place be  selected  for  holding  an  election  that  is  in  a  saloon  or  other  room  or 
place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or  dispensed,  nor  shall 
any  place  be  selected  for  such  purpose  that  is  connected  with  a  saloon  or 
other  room  or  place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or 
dispensed,  by  any  door,  window,  or  other  opening.  [Amendment  approved 
March  20,  18S9;  Statutes  and  Amendments  18S9,  4~4-] 

1142.    Boards  of  election,  hoio  appointed. 

Sec.  1142.  When  an  election  is  ordered,  the  board  of  supervisors,  or  other 
board  having  charge  and  control  of  elections  in  each  of  the  counties  and 
cities  and  counties  of  the  state,  shall  appoint  for  each  precinct,  from  the 
electors  thereof  whose  names  appear  upon  the  last  assessment  roll  of  said 
county  or  city  and  county,  two  inspectors,  two  judges,  and  two  clerks,  the 
inspectors,  judges,  and  clerks  to  be  selected  respectively  from  the  two  oppos- 
ing political  parties  which  cast  the  greatest  number  of  votes  at  the  next 
preceding  general  election.  Tbe  inspectors  and  judges  so  appointed  shall 
constitute  a  board  of  election  for  such  precinct.  Said  board  of  election  shall 
canvass  the  votes  for  such  precinct,  and  must  be  present  at  the  closing  of  the 
polls.  The  members  of  said  board  shall  relieve  each  other  in  the  duties  of 
canvassing  the  ballots,  which  may  be  conducted  by  at  least  half  of  the  whole 
number;  but  the  final  certificate  shall  be  signed  by  a  majority  of  the  whole. 
No  person  shall  be  eligible  to  act  as  an  officer  of  election  at  any  precinct  who 
has  been  employed  in  any  official  capacity  in  the  county  or  city  and  county 
in  the  state,  within  ninety  days  next  preceding  any  election.  No  person 
shall  be  eligible  to  act  as  a  member  of  any  election  board,  or  as  a  clerk  upon 
such  board,  who  cannot  read  and  write  the  English  language.  Any  person 
acting  as  a  member  of  any  election  board,  or  as  a  clerk  upon  such  board, 
who  caimot  read  and  write  the  English  language,  and  any  person  who  refuses 
to  act  upon  such  board,  or  as  a  clerk  thereof,  after  proper  notification  of  his 
appointment,  who  is  otherwise  eligible,  unless  good  and  sufficient  cause  for 
such  refusal  is  shown,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  subjected  to  a  fine  of  five  hundred  dollars;  and  upon  failure  to  pay 
said  fine,  shall  be  imprisoned  in  the  county  jail  of  such  county  or  city  and 
county  for'  the  period  of  one  day  for  each  one  dollar  of  said  fine.  [Amend- 
ment approved  March  20,  1S89;  Statutes  and  Amendments  1880,  425. 

1145.   Inspectors  of  election,  poxoers  of. 
Sec.  1145.     The  inspector  may, — 

1.  Administer  all  oaths  required  in  the  progress  of  an  election. 

2.  Appoint  judges  and  clerks  if,  during  the  progress  of  an  election,  any 
judge  or  clerk  ceases  to  act.  [Amendment  approved  March  20,  1889;  Statutes 
and  Amendments  1889,  425.'\ 

1147.     Repealed  by  act  approved  March  20,  1889;  Statutes  1889,  425. 

1160.    Time  of  opening  and  closing  polls. 

Sec.  1160.  The  polls  must  be  opened  at  sunrise  of  the  morning  of  the  day 
of  election,  and  must  be  kept  open  until  five  o'clock  on  the  afternoon  of  the 
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same  day,  when  the  polls  shall  bo  closed.     [Amendment  approved  March  20, 
18S9;  Statutes  and  Amendments  1889 ,  4^5.] 
The  origiaal  section  was  also  amended  in  1887;  Statutes  1887,  149. 

1191.   Form  of  ballot. 

Sec.  1191.  No  ticket  must  be  used  at  any  election,  or  circulated  on  the 
day  of  election,  unless, — 

1.  It  is  written  or  printed  on  paper  furnished  by  the  secretary  of  state,  or 
upon  paper  in  every  respect  precisely  like  such  paper. 

2.  It  is  six  inches  in  width,  or  within  one  fourth  of  an  inch  of  such  width. 
If  not  more  than  fifty  offices  are  designated  to  be  filled,  it  is  twelve  inches  in 
length,  or  within  one  half  of  an  inch  of  such  length.  If  more  than  fifty 
offices,  and  not  more  than  eighty  offices,  are  designated  to  be  filled,  it  is 
eighteen  inches  in  length,  or  within  one  half  of  an  inch  of  such  length.  If 
more  that  eighty  offices  are  designated  to  be  filled,  it  is  twenty-four  inches  in 
length,  or  within  one  half  of  an  inch  of  such  length. 

3.  If  printed,  the  names  of  the  persons  voted  for  and  the  offices  are  printed 
-in  black  ink,  and  in  long-primer  capitals, — the  names  of  the  offices  in  small 

capitals  and  of  the  persons  in  large  capitals,  —  and  both  without  spaces  except 
between  the  different  words  or  initials  in  each  line,  and  between  the  numbers 
and  initials. 

4.  If  printed,  the  same  margin  is  left  above  the  printed  matter  as  below  it. 

5.  If  printed,  the  lines  are  straight,  and  the  matter  double  leaded  with  six- 
to-pica  leads.  The  word  "For"  comprises  the  top  line,  the  margins  both 
sides  of  it  being  equal  in  size.  The  line  after  the  top  one  commences  with 
the  figure  one,  then  follows  immediately  on  the  same  line  the  name  of  the 
first  officer  designated  by  the  board  of  supervisors,  or  other  board  having 
charge  and  control  of  elections,  in  its  order,  issued  under  section  one  thousand 
one  hundred  and  thirty-one;  and  lastly,  on  the  same  line,  the  name  of  the 
person  voted  for-  Each  subsequent  line  commences  with  the  figure  next  in 
numerical  order,  and  such  number  is  in  like  manner  immediately  followed 
by  the  name  of  the  office  designated  and  the  person  voted  for,  so  that  the 
offices  shall  appear  upon  the  ticket  in  the  order  designated  by  the  board  of 
supervisors,  or  other  board  having  charge  and  control  of  elections,  and  be 
numbered  in  numerical  order,  commencing  with  the  number  one.  The  num- 
bers are  in  a  straight  line  from  top  to  bottom,  and  are  within  one  quarter  of  an 
inch  of  the  left-hand  edge  of  the  ticket,  so  that  the  blank  space  for  substituted 
names  shall  be  on  the  right-hand  side  of  the  ticket.  The  ticket  shall  be  sub- 
stantially in  the  following  form:  — 

For  — 

1.  STATE  SENATOR,  FRANK  COWPER. 

2.  STATE    SENATOR,    PHILIP    ROSS. 

3.  MEMBER   OF    ASSEMBLY,    A.    S.    WARDEN. 

4.  MEMBER   OF   ASSEMBLY,    WASHINGTON    SWIFT. 

5.  MEMBER   OF   ASSEMBLY,    CALEB    T.    HOLIDAY. 

[Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  £10.] 

Notes  of  Decisions  Applicable  to  Section  1191. 
Short  ballot. — The  court  below  rejected    inches  iu  length;  it  was  held  that  the  ballot  was 
a  ballot  which  was  only  about  eight  and  a  half    properly  rejected:  Reynolds  v.  Snow,  67  Cal.  497. 
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An  act  to  amend  section  two  0/  an  act  cntllled  "An  act  to  prevent  the  circidation  of  hogns  election 
ticJcets,  and  to  'prevent  frauds  upon  voters,"  approved  March  7,  1S7S. 
[Approved  March  16,  ISS9;  1889,  209,] 
Section  1.     Section  two  of  an  act  cutitlecl  "An  act  to  prevent  the  circulation  of  bogus  elec- 
tion tickets,  and  to  prevent  frauds  upon  voters,"  approved  INIarch  7,  1878,  is  amended  so  as  to 
read  as  follows:  — 
Vignette  of  election  ballot  to  he  filed  with  county  clerk. 

Sec.  2.  When  such  vignetto  and  inscription  have  been  adopted  and  proposed,  an  impression 
of  the  same,  followed  by  the  regular  ticket  of  such  party,  printed  so  as  to  constitute  a  lawful 
election  ballot,  and  sealed  up  in  an  envelope,  may  be  filed  with  tlie  county  clerk  of  the  county 
at  any  time  prior  to  ten  days  before  the  opening  of  the  polls  on  election  day.  Such  ballot  shall 
ba  kept  by  said  clerk  on  deposit,  and  from  the  time  of  said  filing  it  shall  be  unlawful  for  any 
person  to  imitate,  copy,  or  in  any  manner  counterfeit  the  same.  Any  person  violating  tlie 
foregoing  provisions  shall  bo  deemed  guilty  of  a  misdemeanor,  and  on  conviction  punished  ac- 
cordingly. And  it  shall  be  taken  as  the  intent  of  any  person  or  elector  casting  a  ballot  having 
such  vignette  and  inscription,  or  such  imitation,  copy,  or  counterfeit  thereof,  to  have  cast  the 
regular  ticket  of  such  party  adopting  and  preparing  said  regular  ticket,  and  the  same  shall  bo 
counted  as  the  complete  regular  ticket,  except  as  to  names  erased  or  inserted  upon  said  ticket, 
if  done  in  writing. 

Notes  of  Decisions  Applicable  to  Section  1201. 
1201.  Obscurity  in  name  or  office. —  name  of  the  contestant,  and  also  the  name  of 
The  obvious  intention  of  the  electors  to  vote  for  the  office  to  be  voted  for,  leaving  simply  the 
the  contestant  for  a  certain  office  cannot  be  de-  number  indicating  its  order  on  the  ballot,  and 
feated  by  a  mistake  of  the  printer  in  the  de-  opposite  this  number  and  erasure  had  written 
scription  of  the  office  in  the  ballots:  hvjlis  v.  the  name  of  the  defendant;  it  was  held  that 
Shepherd,  G7  Cal.  409.  In  certain  ballots  the  these  ballots  were  properly  counted  for  the  de- 
voters  had  erased  with  lead-pencil  marks  the  fendant:  Reynolds  v.  Snoiv,  G7  Id.  497. 

1204.     Erasure  on  ticket,  hoio  must  be  made. 

Sec.  1204.  When  upon  a  ballot  found  in  any  ballot  box  any  name  has 
been  erased  and  another  substitated  therefor,  in  any  other  manner  than  by 
the  use  of  a  lead-pencil  or  common  writing  ink,  the  substituted  name  must  be 
rejected,  and  the  name  erased,  if  it  can  be  ascertained  from  an  inspection  of 
the  ballot,  must  be  counted,  and  the  fact  thereof  must  be  notedupon  the  bal- 
lot, and  such  note  must  be  signed  by  a  majority  of  the  election  board.  A 
voter  who  erases  a  name  upon  a  ballot,  and  substitutes  no  name  therefor,  shall 
write  the  words  "  No  vote"  after  such  name  so  erased,  otherwise  the  name  so 
erased,  if  it  can  be  ascertained  from  an  inspection  of  the  ballot,  must  be 
counted,  and  the  fact  thereof  must  be  noted  upon  the  ballot,  and  such  note 
must  be  signed  by  a  majority  of  the  election  board.  [Amendment  approved 
March  20, 1889;  Statutes  and  Amendments  1889,  425. 

Notes  of  Decisions  Applicable  to  Section  1234. 

1334.    Indictment  for  refusal  to  swear  cuse  to  him  that  he  may  have  supposed  that 

voter,  sufficiency  of:  See  People  v.  Burns,  75  the  law  was  different  from  what  it  was;  but 

Cal.  G72.    On  a  trial  under  such  an  indictment,  in  order  that  you  may  fi:id  him  guilty,  it  must 

the  court  charged  that  the  "defendant  is  pre-  appear  that  he  acted  knowingly  and  fraudu- 

sumed  by  law  as  inspector  to  know  at  his  peril  lently,"  —  it  was  held  that  the  instruction  was 

what  the  law  was,  and  it  would  furnish  no  ex-  proper:  Id. 

1257.     Counting  of  votes. 

Sec.  1257.  After  the  lists  are  thus  signed,  the  board  must  proceed  to 
count  and  ascertain  the  number  of  votes  cast  for  each  person  voted  for.  All 
the  ballots  must  be  taken  out  of  the  ballot-box,  one  at  a  time,  and  opened  by 
one  of  the  members  of  the  board,  and  as  so  taken  out  must  be  placed  in 
separate  piles,  according  to  their  respective  ticket  headings,  vignettes,  or 
other  designations,  in  manner  as  follows,  to  wit:  All  the  scratched  ballots  of 
each  separate  political  or  other  party  must  be  placed  in  a  separate  pile,  and 
all  the  unscratclied  ballots  of  each  such  party  must  be  placed  in  a  separate 
pile,  and  all  undesignated  ballots  must  be  placed  in  a  separate  pile  in  like 
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manner.  When  all  the  ballots  shall  have  been  so  placed  in  piles,  the  num- 
ber of  ballots  in  each  such  pile  must  be  carefully,  correctly,  and  distinctly 
counted  aloud,  by  a  member  of  the  board,  in  presence  of  the  board  and  of 
the  by-standers,  whereupon  an  official  record  must  be  made  by  each  clerk 
of  the  total  number  of  ballots  in  each  such  pile,  specifying  its  party  designa- 
tion, or  that  it  is  undesignated,  and  of  the  total  number  of  ballots  in  each 
such  pile.  Immediately  thereafter  all  unscratched  ballots  must  be  by  one 
of  the  judges  strung  upon  one  string  in  such  a  manner  that  all  the  unscratched 
ballots  of  each  party  shall  be  in  direct  succession  and  immediate  proximity 
upon  said  string;  and  all  such  unscratched  ballots  shall  thereupon  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot-box.  Immediately 
thereafter  each  pile  of  scratched  ballots  and  of  undesignated  ballots  must  be 
separately  secured  intact  by  twine  or  other  convenient  fastening,  and  replaced 
in  the  ballot-box.  Immediately  thereafter  one,  and  only  one,  such  pile  of 
Bcatched  ballots  must  be  freed  from  such  twine  or  other  fastening  without  re- 
moval from  the  ballot-box,  and  such  ballots  must  be  taken  out  one  at  a  time  by 
one  of  the  members  of  the  board,  and  immediately  thereafter  each  name  erased, 
upon  each  such  ballot,  must  be  correctly  and  distinctly  read  aloud  by  a 
member  of  the  board,  and  each  clerk  must  write  down  each  name  erased, 
and  keep  the  number  of  erasui'es  hy  tallies  opposite  each  respective  name  as 
eo  read  aloud.  Immediately  after  all  the  erasures  shall  have  been  so  re- 
corded, the  names  substituted  for  such  erased  names  must  be  in  like  manner 
correctly  and  distinctly  read  aloud  and  written  down,  and  in  like  manner  be 
separately  recorded  by  tallies  by  each  clerk,  and  immediately  after  such 
tallying  of  the  erasures  and  substituted  names  upon  a  ballot,  the  said  ballot 
must  be  by  one  of  the  judges  strung  upon  another  string,  and  thus  each 
scratched  ballot  in  its  order,  and  each  pile  of  scratched  ballots  in  its  order, 
must  be  freed  and  canvassed  and  strung  upon  the  same  string,  in  such  a 
manner  that  all  the  scratched  ballots  of  each  political  or  other  party  shall  be 
in  direct  succession  and  immediate  proximity  upon  said  string.  Immedi- 
ately thereafter,  such  pile  of  undesignated  ballots  must  be  freed  from  such 
twine  or  other  fastening  without  removal  from  the  ballot-box,  and  such  bal- 
lots must  be  taken  out  of  the  ballot-box,  one  at  a  time,  and  opened  by  one 
of  the  members  of  the  board,  and  the  ballot  must  immediately  be  distinctly 
read.  Each  clerk  must  write  down  the  name  of  each  person  voted  for  upon 
each  such  undesignated  ballot,  and  the  office  he  was  voted  for  to  fill,  and 
must  keep  the  number  of  times  each  person  was  so  voted  for  upon  undesig- 
nated ballots  by  tallies  opposite  his  name  as  the  ballots  shall  be  so  read  aloud. 
Each  such  undesignated  ballot  so  soon  as  thus  read  and  tallied  must  be 
strung  upon  the  same  string  with  the  scratched  ballots,  and  all  ballots  re- 
jected for  illegality  must  then  be  strung  upon  said  string  of  scratched  ballots, 
whereupon  all  the  ballots  thus  strung  upon  said  string  must  be  securely 
bound  together  by  said  string  and  replaced  in  the  ballot-box,  whereupon  the 
total  number  of  ballots  of  each  political  and  other  party,  the  names  erased, 
and  the  number  of  erasures  of  each  name  thereon,  the  names  substituted  for 
erasures,  and  the  number  of  substitutions  of  each  name  thereon,  also  the 
total  number  of  undesignated  ballots  cast,  must  be  written  out  plainly  by 
each  clerk,  and  must  be  prominently  posted  in  the  room  where  counted  and 
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tallied,  and  a  duplicate  thereof  must  be  prominently  posted  on  the  front  of 
the  building  within  which  the  precinct  canvass  shall  be  progressing,  and  a 
triplicate  thereof  must  be  sent  to  the  registrar's  office,  if  in  San  Francisco; 
otherwise  to  the  office  of  the  county  clerk  of  the  county.  For  the  purposes 
of  this  section,  a  scratched  ballot  shall  be  a  ballot  having  the  name  or  names 
of  one  or  more  candidates  thereon  erased,  and  an  unscratched  ballot  shall  be 
a  ballot  having  no  name  thereon  erased,  and  an  undesignated  ballot  shall  be 
a  ballot  having  no  ticket  heading,  vignette,  and  other  designation.  [Amend- 
ment approved  March  11,  1889;  Statutes  and  Amendments  1889,  109.1 

1258.  Tallies. 

Sec.  1258.  Each  clerk  must  write  down  each  office  to  be  filled,  and  the 
name  of  each  person  voted  for  to  fill  such  office,  and  opposite  each  such  name 
to  write  down  the  total  number  of  scratched  ballots  and  the  total  number  of 
unscratched  "ballots  of  each  political  or  other  party  (designating  the  parties 
respectively)  on  whose  party  ballots  such  name  shall  have  been  originally 
printed  (or  written,  if  not  a  printed  ballot),  and  next  write  down  the  number 
of  times  such  name  shall  have  been  erased  upon  scratched  ballots,  and  lastly, 
write  down  the  number  of  times  such  name  shall  have  been  inserted  (substi- 
tuted in  lieu  of  a  name  or  names  erased),  upon  scratched  ballots;  also  the 
number  of  times  each  name  appeared  on  undesignated  ballots.  Each  clerk 
must  then  ascertain  the  net  vote  of  each  jDerson  voted  for,  from  data  thus 
written  down  opposite  his  name,  by  deducting  from  such  total  number  of 
scratched  and  unscratched  ballots  the  number  of  times  his  name  was  erased 
upon  scratched  ballots,  and  adding  the  number  of  times  his  name  was  in- 
serted (substituted)  upon  scratched  ballots,  and  the  number  of  times  it 
appeared  upon  undesignated  ballots,  and  must  then  write  down  his  net  vote 
thus  ascertained,  immediately  after  the  said  data  thus  written  down.  All 
the  exhibits  severally  written  down  by  the  clerks,  under  the  provisions  of  this 
section,  and  of  section  one  thousand  two  hundred  and  fifty-seven,  next  pre- 
ceding this  section,  must  be  respectively  disposed  of  in  manner  as  provided 
for  certain  lists  in  sections  one  thousand  two  hundred  and  sixty-one  and  one 
thousand  two  hundred  and  sixty-two  of  this  code.  [Amendment  approved 
March  11,  1889;  Statutes  and  Amendments  1889,  110.1 

1259.  Tickets  to  be  strung  and  inclosed  in  sealed  envelopes. 

Siic.  1259.  The  ballots,  having  been  thus  strung  upon  two  strings,  and 
bound  together  respectively,  must  not  thereafter  be  examined  by  any  person; 
but  all  such  must  be  carefully  sealed  in  a  strong  envelope,  and  each  member 
of  the  board  must  write  his  name  across  the  seal.  [Ainendment  approved 
March  11,  1889;  Statutes  and  Amendments  1889,  111.1 

Notes  of  Decisions  Applicable  to  Section  1265. 
1265.     Custody  of  ballots  by  contest-     time  they  were  in  the  possession  of  the  con- 
ant. —  The  ballots  are  not  iuailinissiblo  iu  evi-     testant   as   de  facto   county  clerk:    Coglan  v. 
dence  by  reason  of  the  fact  that  for  a  short     Beard,  G7  Cal.  307. 

1278.    Time  to  cayivass  election  returns. 

Sec.  1278.  The  board  of  supervisors  of  each  county  must  meet  at  their 
usual  place  of  meeting  on  the  first  Monday  after  each  election,  to  canvass  the 
returns.  [Amendment  approved  March  15,  1887;  Statutes  and  Amendments 
1887,  119.1 
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1279.     Repealed  by  statute  approved  March  15,  1887;  Statutes  1887,  119. 

Notes  of  Decisions  Applicable  to  Section  1283. 

1283.  Contested  election.  —  lu  an  action  the  number  of  votes  received  by  any  candidate, 

to  contest  the  right  of  a  party  to  an  office  to  provided  they  have  not  in  any  way  been  tam- 

which  he  has  been  declared  elected,  the  returns  pered  with;  and  the  burden  of  proof  is  upon 

of  the  election  boards  should  be  received  as  }5?7'-  the   contestent   to   show  that   fact:  Corjlan   v. 

via  facie  iTWG:  Coijlanv,  Beard,  65Cal.  58.   The  Beard,  G7  Id.  303. 
ballots   are  the  primary  and  best  evidence  of 

1315.    Electors  for  'president  and  vice-president,  lohen  to  assemble. 

Sec.  1315.  The  electors  chosen  must  assemble  at  the  seat  of  government 
on  the  second  Monday  in  January  next  following  their  election,  at  two  o'clock 
in  the  afternoon.  [Amendment  approved  January  14, 1889;  in  force  and  effect 
from  and  after  its  passage;  Statutes  and  Amendments  1889,  i.] 

Notes  of  Decisions  Applicable  to  Section  1415. 

1415.    University  lands:  See  sees.  3533-  University  of  California   v.   January,   66  Cal. 

3536.  507. 
Money    of    in    state    treasury  —  All        Act  providing  for  permanent  support 

moneys  in  the  state  treasury  subject  to  the  and  improvement  of  the  university  by  the  levy 

use  of  the  board  of  regents  of  the  university  of  an  ail  valorem  tax  of  one  per  cent  upon  each 

may  be  drawn  therefrom  upon  the  order  of  the  one  hundred   dollars   of   value  of   the  taxable 

board,  indorsed  by  the  governor,  and  no  appro-  property  of  the  state,  was  approved  February 

priation   or   warrant   from    the   controller    is  14,  1887;  Statutes  1887,  2;  the  act  is  herewith 

necessary  for  that  purpose:    Begents    of  the  set  out. 

An  Act  to  provide  for  the  permanent  support  and  improvement  of  the  University  of  California  by  the 
levy  of  a  rate  of  taxation  and  the  creation  of  a  fund  tJierefor. 
[Approved  February  14,  1887;  1887,  2.J 
Jniversity  of  California,  support  of,  from  ad  valorem  tax. 

Section  1.  There  is  hereby  levied  annually,  for  each  fiscal  year,  an  ad  valorem  tax  of 
one  cent  upon  each  one  hundred  dollars  of  value  of  the  taxable  property  of  the  state,  which  tax 
bhall  be  collected  by  the  several  officers  charged  with  the  collection  of  state  taxes,  in  the  same 
manner  and  at  the  same  time  as  other  state  taxes  are  collected,  upon  all  or  any  class  of  prop- 
erty, which  tax  is  for  the  support  of  the  University  of  California. 
State  hoard  of  equalization  to  delare  levy. 

Sec.  2.     The  state  board  of  equalization,  at  the  time  when  it  annually  determines  the  rate  of 
state  taxes  to  be  collected,  must  at  the  same  time  declare  the  levy  of  said  rate  of  one  cent,  and 
notify  the  auditor  and  board  of  supervisors  of  each  county  thereof. 
Money  collected  to  he  paid  into  state  treasury. 

Sec.  3.  The  money  collected  from  said  rate,  after  deducting  the  proportionate  share  of  ex- 
penses of  collecting  the  same  to  which  other  state  taxes  are  subject,  must  be  paid  into  the  state 
treasury,  and  to  be  by  the  state  treasurer  converted  into  a  sepai-ate  fund,  hereby  created,  to  be 
called  the  state  university  fund. 

State  university  fund,  hoio  appropriated,  etc. 

Sec.  4.  The  money  paid  into  the  said  state  university  fund  is  hereby  appropriated,  with- 
out reference  to  fiscal  years,  for  the  use  and  support  of  the  University  of  California,  and  is 
exempted  from  the  provisions  of  part  three,  title  one,  article  eighteen,  of  an  act  entitled  "An 
Act  to  establish  a  Political  Code,"  approved  March  twelfth,  eighteen  hundred  and  seventy-two, 
relating  to  the  board  of  examiners.  When  there  is  any  money  in  the  said  fund,  the  same  may 
be  drawn  out  upon  the  order  of  the  board  of  regents  of  the  University  of  California,  or  such 
officers  of  the  board  as  may  be  duly  authorized  thereto.  Upon  the  receipt  of  the  order,  the 
controller  must  draw  his  warrant  upon  the  state  treasurer,  payable  to  the  order  of  the  treasurer 
of  the  University  of  California,  out  of  the  said  state  university  fund." 

Money  to  he  applied  only  to  support,  etc. 

Sec.  5.  The  money  derived  from  said  fund  must  be  applied  only  to  the  support  and  perma- 
nent improvement  of  the  university,  and  the  board  of  regents  must  include  in  its  biennial 
report  to  the  governor  a  statement  of  the  manner  and  for  what  purposes  the  money  was  ex- 
pended. 

Sec.  6.     This  act  takes  effect  immediately. 

1487.    Objects  of  normal  school. 

Sec.  1487.  The  state  normal  schools  have  for  their  objects  the  education 
of  teachers  for  the  public  schools  of  this  state.  [Amendmeiit  approved  March 
15,  1887;  Statutes  and  Amendments  1887,  136;  took  effect  Jidy  1,  1887.] 
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1488.  Board  of  trustees  manage  and  control  normal  school. 

Sec.  1488.  The  state  normal  schools  shall  be  under  the  management  and 
control  of  boards  of  trustees,  constituted  as  provided  in  section  three  hun- 
dred and  fifty-four  of  the  Political  Code  of  the  state  of  California.  [Amend- 
ment approved  March  15,  1887;  Statutes  and  Amendments  1887,  1S6;  took 
effect  July  1,  1887.] 

An  Act  to  establish  a  branch  state  normal  school  in  northern  Calif oniia. 
[Approved  March  9, 1887;  1887, 60.] 
Northern  branch. 

Section  1.     There  shall  be  established  in  the  northern  portion  of  this  state  a  school  to  be 
calleil  the  Northern  Branch  State  Normal  School  of  California,  for  the  training  and  educating 
of  teachers  in  the  art  of  instructing  and  governing  the  public  schools  of  the  state. 
Trustees  ivith  poiver  to  select  site  north  of  Marysville. 

Sec.  2.  Tlie  trustees  of  the  state  normal  school  are  hereby  appointed  and  created  trustees 
of  said  northern  branch  normal  school,  with  full  power  to  select  a  site  for  the  permanent  loca- 
tion of  said  northern  branch  state  normal  school  in  some  county  north  of  the  city  of  Marys- 
ville. Said  trustees  shall,  within  thirty  days  after  tlie  passage  of  this  act,  examine  the 
different  sites  offered  by  the  people  of  the  northern  part  of  this  state  for  the  location  of  the 
northern  branch  normal  school  buildings,  and  select  therefrom  a  suitable  location  for  said 
branch  state  normal  school  buildings,  and  the  site  selected  bj'  them  shall  be  and  remain  the 
permanent  site  for  the  northern  branch  state  normal  school.  Said  trustees  shall  receive  the 
same  per  diem  and  mileage  aa  members  of  the  legislature,  while  engaged  in  the  selection  of 
the  site,  pa.vable  from  the  appropriation  hereinafter  contained,  to  an  amount  not  exceeding  five 
hundred  dollars;  'provided,  that  no  buildings  shall  be  erected  for  said  school  until  a  deed  in  fee- 
simple  of  the  land  selected  by  the  board  of  trustees  of  the  state  normal  school  shall  be  made  to 
the  state. 

Appropriation  for  huildinq. 

Sec.  3.     The  sum  of  fifty  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  tlie 
general  fund  of  the  state  not  otherwise  appropriated,  for  the  building  of  said  northern  branch 
state  normal  school,  and  forwarding  the  same. 
IIoio  to  be  expended. 

Sec.  4.     The  controller  of  state  shall  draw  wan-ants  from  time  to  time,  as  the  work  shall 
progress,  in  favor  of  said  board  of  trustees  of  the  said  state  normal  school,  upon  their  requisition 
tor  the  same;  provided,  that  the  cost  to  this  state  for  the  erection  of  said  normal  school  build- 
ings shall  not  exceed  the  amount  herein  appropriated. 
Laws  of  fjovernment. 

Sec.  5.     Said  northern  brancli  state  normal  school  shall  be  governed  and  regulated  by  the 
same  laws  now  governing  and  regulating  the  state  normal  school. 
Labor  by  daif't  ivor/c. 

Sec.  G.  The  said  buildings  shall  be  erected,  and  the  moneys  herein  appropriated  therefor 
expended,  under  tlie  direction  of  the  board  of  trustees  of  the  state  normal  school,  and  all  labor 
performed  upon  said  buildings  shall  be  by  the  day's  work. 

Sec.  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

1489.  Defining  powers  and  duties  of  board  of  trustees. 

Sec.  1489.  The  powers  and  duties  of  each  board  of  trustees  arc  as  fol- 
lows: — 

First  —  To  elect  a  secretary,  who  shall  receive  Buch  salary,  not  to  exceed 
one  hundred  and  fifty  dollars  per  annum,  as  may  be  allowed  by  the  board. 

Second  —  To  prescribe  rules  for  their  own  government,  and  for  the  govern- 
ment of  the  school. 

Third  —  To  prescribe  rules  for  the  reports  of  ofBcers  and  teachers  of  the 
school,  and  for  visiting  other  schools  and  institutes. 

Fourth  —  To  provide  for  the  purchase  of  school  apparatus,  furniture,  sta- 
tionery, and  text-books  for  the  use  of  the  pupils. 

Fifth  —  To  establish  and  maintain  training  or  model  schools,  and  require 
the  pupils  of  the  normal  school  to  teach  and  instruct  classes  therein. 

Sixth  —  To  elect  a  principal  and  other  necessary  teachers,  fix  their  salaries, 
and  prescribe  their  duties. 

Seventh  —  To  issue  diplomas  of  graduation  upon  the  recommendation  of 
the  faculty  of  the  school. 
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Eighth  —  To  control  and  expend  all  moneys  appropriated  for  the  support 
and  maintenance  of  the  school,  and  all  money  received  from  tuition  or  from 
donations.  In  no  event  shall  any  moneys  appropriated  for  the  support  oi 
the  school,  or  received  from  tuition  or  donations,  bo  paid  or  used  for  conipen- 
sation  or  traveling  expenses  of  the  trustees  of  the  school,  except  when  attend- 
ing the  joint  meetings  provided  for  by  section  one  thousand  four  hundred  and 
ninety-two  of  the  Political  Code  of  the  state  of  California,  and  each  trustee  at- 
tending such  meetings  shall  receive  the  same  mileage  as  is  allowed  by  law  to 
members  of  the  legislature,  for  no  more  than  two  meetings  in  each  school  year. 

Ninth  —  To  cause  a  record  of  all  their  proceedings  to  be  kept,  which  shall 
be  open  to  public  inspection  at  the  school. 

Tenth  —  To  keep,  open  to  public  inspection,  an  account  of  receipts  and  ex- 
penditures. 

Eleventh  —  To  annually  report  to  the  governor  a  statement  of  all  their 
transactions,  and  of  all  matters  pertaining  to  the  school. 

Twelfth  —  To  transmit  with  such  report  a  copy  of  the  principal  teacher's 
annual  report. 

Thirteenth  —  To  revoke  any  diploma  by  them  granted,  on  receiving  satis- 
factory evidence  that  the  holder  thereof  is  addicted  to  drunkenness,  is  guilty 
of  gross  immorality,  or  is  reputedly  dishonest  in  his  dealings;  provided,  that 
such  person  shall  have  at  least  thirty  days'  previous  notice  of  such  contem- 
plated action,  and  shall,  if  he  asks  it,  be  heard  in  his  own  defense. 

[Amendment  approved  March  15, 1887;  Statutes  and  Amendments  1887, 136; 
took  effect  July  1,  1887.] 

1490.  Meetings  of  trustees. 

Sec.  1490.  Each  board  of  trustees  must  hold  two  regular  meetings  in 
each  year,  and  may  hold  special  meetings,  at  the  call  of  the  secretary,  when 
directed  by  the  chairman.  [Amendment  approved  March  15,  1887;  Statutes 
and  Amendments  1887,  136;  took  effect  Jidy  1,  1887.'] 

1491.  Time  and  place  of  meeting  fixed  by  by-laws. 

Sec.  1491.  The  time  and  place  of  regular  meetings  must  be  fixed  by  the 
by-laws  of  the  board.  The  secretary  must  give  written  notice  of  the  time 
and  place  of  special  meetings  to  each  member  of  the  board.  [Amendment 
approved  March  15,  1887;  Statutes  and  Amendments  1887,  136;  took  effect 
July  1,  1887.] 

1493.   Joint  meetings  of  board  of  trustees,  and  duties. 

Sec.  1492.  Joint  meetings  of  the  boards  of  trustees  of  the  state  normal 
schools  shall  be  held  at  least  once  in  each  school  year,  alternately  at  the 
different  state  normal  schools.  The  first  meeting  shall  be  held  at  San  Jose, 
and  thereafter  at  the  other  normal  schools  in  the  order  of  their  organization. 
At  such  meetings,  the  trustees  shall  have  the  power,  and  it  shall  be  their 
duty,  — 

First  —  To  prescribe  a  uniform  series  of  text-books  for  use  in  the  state  nor- 
mal schools.  The  state  series  of  text-books  shall  be  used,  when  published, 
in  the  grades  and  classes  for  which  they  are  adapted. 

Second  —  To  prescribe  a  uniform  course  of  study,  and  time  and  standard 
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for  graduation  from  the  state  normal  schools.     [Aviendment  approved  March 
15,  1887;  Statutes  and  Amendments  1887,  136;  took  effect  Jidy  1,  1887.] 

1501.    Annual  report  of  p)rincipal. 

Sec.  1501.  The  principal  of  each  state  normal  school  must  make  a 
detailed  annual  report  to  the  board  of  trustees,  with  a  catalogue  of  the 
pupils,  and  such  other  particulars  as  the  board  may  require  or  he  may  think 
useful.  \_Amendment  approved  March  15,  1887;  Statutes  and  Amendments 
1887,  136;  took  effect  July  1, 1887.] 

1503.  Board  of  trustees  may  issue  diplomas. 

Sec.  1503.  The  board  of  trustees  of  each  state  normal  school,  upon  the 
recommendation  of  the  faculty,  may  issue  to  those  pupils  who  worthily 
complete  the  full  course  of  study  and  training  prescribed  a  diploma  of 
graduation.  To  each  pupil  receiving  this  diploma,  and  thereafter  teaching 
successfully  in  the  public  schools  of  this  state  for  three  years,  and  to  each 
pupil  who  worthily  completes  the  post-graduate  course,  the  state  board  of 
education  shall  grant  an  educational  diploma,  [Amendment  approved  March 
15,  1887;  Statutes  and  Amendments  1887,  136;  took  effect  July  1,  1887.] 

1504.  Appoint  secretary  —  Compensation  of. 

Sec.  1504.  The  board  of  trustees,  or  such  trustees  as  attend  the  joint 
meetings,  shall  have  power  to  appoint  a  secretary,  who  shall  receive  such 
compensation,  not  to  exceed  twenty  dollars  for  each  joint  meeting,  as  the 
trustees  present  at  the  meeting  may  order  paid.  The  secretary  shall  keep  a 
full  record  of  all  the  proceedings  of  the  joint  meetings  of  the  trustees,  and 
shall  notify  the  secretary  of  each  board  of  trustees  of  any  changes  made  in 
the  course  of  study  or  the  text-books  to  be  adopted  in  the  state  normal 
schools.  [Amendment  approved  March  15, 1887;  Statutes  and  Amendments  1887, 
136;  took  effect  July  1, 1887.] 

1506.  Repealed  by  act  approved  March  15,  1887;  Statutes  1887,  136; 
taking  effect  July  1,  1887. 

1507.    Moneys,  how  expended. 

Sec.  1507.  Each  order  upon  the  controller  of  state  by  the  board  of  trustees 
of  a  state  normal  school  must  be  signed  by  the  president  of  the  board  and 
countersigned  by  the  secretary.  Upon  presentation  of  the  order  aforesaid, 
signed  and  countersigned  as  aforesaid,  the  controller  of  state  must  draw  his 
warrant  upon  the  state  treasurer  in  favor  of  the  board  of  trustees  for  any 
moneys,  or  any  part  thereof,  appropriated  and  set  apart  for  the  support  of 
the  normal  school,  and  the  treasurer  must  pay  such  warrants  on  presenta- 
tion. [Amendment  approved  March  15,  1887;  Statutes  and  Amendments  1887, 
136;  took  effect  July  1,  1887.] 

An  Act  to  authorize  the  trustees  of  the  state  normal  school  to  coyjstruct  a  sklcicall:  arou)id  the  grounds 
of  the  slate  normal  school  located  in  the  city  of  San  Jos6,  California,  and  to  appropriate  monei/ 
tlverejor. 

[Approved  March  16,  18S9;  1889,  210.] 
The  act  appropriated  six  thousand  four  hundred  dollars  for  the  purpose  indicated. 

An  Act  to  provide  for  the  construction  and  furnishing  of  a  manual  and  gymnasium  building  for  the 
use  of  the  state  normal  school  at  Los  Angeles,  California,  and  to  appropriate  money  thcnfor. 
[Approved  March  19, 1889;  1889,  333. J 
Gymnasium,  normal  school,  Los  A  ngeles. 
Section  1.     The  board  of  trustees  of  the  state  normal  school  at  Los  Angeles  are  hereby 
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authorized  to  construct  and  properly  furnish  a  manual  and  gymnasium  buildinf;  on  the  state 
normal  school  grounds  at  Los  Angeles,  California,  at  a  cost  not  to  exceed  the  sum  of  ten 
thousand  dollars. 
Appropriation. 

Skc.  2.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  the 
general  fund  of  the  state  not  otherwise  appropriated,  for  the  building  and  furnishing  of  such 
manual  and  gymnasium  building,  and  furnishing  the  same. 

Sec.  3.     Tlie  controller  of  state  shall  draw  warrants  from  time  to  time,  as  the  work  shall 
progress,  in  favor  of  said  board  of  trustees. 
Trustees  to  direct  luorh. 

Sec.  4.  The  said  building  shall  be  erected,  said  furnishing  shall  be  done,  and  said  moneys 
expended  under  the  direction  of  said  board  of  trustees,  and  all  labor  performed  upon  said 
building  shall  be  by  tlie  day's  woi'k. 

Sec.  5.     This  act  shall  take  eflfect  immediately. 

1517.   Board  of  education,  how  constituted. 

Sec.  1517.  The  state  board  of  education  consists  of  the  governor,  the  su- 
perintendent of  public  instruction,  and  the  principals  of  the  state  normal 
schools.  [Amendment  approved  March  15,  1889;  Statutes  and  Amendments 
1889,  178.] 

1520.  Meetings  of. 

Sec.  1520.  The  board  meets  at  the  call  of  the  secretary,  and  not  less  than 
four  times  in  each  year.  [Amendment  approved  March  15, 1889;  Statutes  and 
Amendments  1889,  178.^ 

1521.  General  powers  and  duties. 

Sec.  1521.     The  powers  and  duties  of  the  board  are  as  follows:  — 

First  —  To  adopt  rules  and  regulations  not  inconsistent  with  the  laws  of 
this  state  for  its  own  government,  and  for  the  government  of  the  public 
schools  and  district  school  libraries. 

Second  —  To  recommend  rules  for  the  examination  of  teachers. 

Third — To  recommend  a  course  of  study  for  the  public  schools. 

Fourth  —  To  recommend  a  list  of  books  for  district  school  libraries. 

Fifth — To  grant  educational  diplomas,  valid  for  six  years,  and  life  diplo- 
mas. 

Sixth — To  revoke,  for  immoral  or  unprofessional  conduct,  or  evident  unfit- 
ness for  teaching,  life  diplomas  and  educational  diplomas  heretofore  issued, 
or  which  may  be  issued  hereafter. 

Seventh — To  have  done  by  the  state  printer,  or  other  officer  having  the 
management  of  the  state  printing,  any  printing  required  by  it. 

Eighth — To  adopt  and  use  in  authentication  of  its  acts  an  official  seal. 

Nijith — To  keep  a  record  of  its  proceedings. 

Tenth  —  State  educational  diplomas  may  be  issued  to  such  persons  only  as 
have  held  for  one  year  a  first  grade,  a  grammar  grade,  a  grammar  school 
course,  or  high  school  city  or  county  or  city  and  county  certificate,  and  who 
shall  furnish  satisfactory  evidence  of  having  been  successfully  engaged  in 
teaching  for  at  least  five  years.  Every  application  for  an  educational  di- 
ploma must  be  accompanied  by  a  certified  copy  of  a  resolution  adopted  by  a 
city  or  a  county  board  of  education  recommending  that  the  same  be  granted. 
The  term  "five  years"  shall  be  construed  to  mean  five  years  of  not  less  than 
eeveh  months  each. 

Eleventh  —  Life  diplomas  may  be  issued  upon  all  and  the  same  conditions 
a^  educational  diplomas,  except  that  the  applicant  must  furnish  satisfactory 
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evidence  of  having  been  successfully  engaged  in  teaching  for  at  least  ten 
years.  Ten  years  shall  be  construed  to  mean  ten  years  of  not  less  than  seven 
months  each. 

Twelfth — To  designate  some  educational  monthly  journal  as  the  official 
organ  of  the  department  of  public  instruction.  One  copy  of  the  journal  so 
designated  shall  be  furnished  by  the  county  superintendent  to  the  clerk  of 
each  board  of  district  trustees,  to  be  by  him  placed  in  the  district  library. 
The  county  superintendent  of  schools  shall  draw  his  warrant  semi-annually 
in  favor  of  the  publishers  of  such  school  journal  for  a  sum  not  exceeding  one 
dollar  and  fifty  cents  ($1.50)  per  district  for  each  school  year,  and  charge 
the  same  to  the  library  fund  of  the  district;  provided,  that  the  publishers  of 
such  journal  shall  be  required  to  file  an  affidavit  with  the  superintendent  of 
public  instruction  on  or  before  the  tenth  day  of  each  month,  stating  that  he 
has  mailed  one  copy  of  said  journal  to  the  clerk  of  each  school  district  in 
the  state.  It  is  hereby  made  the  duty  of  the  clerk  of  each  board  of  district 
trustees,  and  the  secretary  of  each  board  of  education,  to  place  each  number 
of  such  journal  in  the  school  library  of  his  district  on  or  before  the  end  of 
the  month  in  which  such  number  was  issued.  [Amendynent  approved  March 
15,  1889;  Statutes  and  Amendments  1889,  178.} 

1521.  An  Act  to  amend  an  act  entitled  an  act  to  j)rovide  for  compiling,  illustrating,  electrotijping, 
printing,  binding,  copyriglding,  and  distributing  a  state  series  of  school  text-booJcs,  and  appropriat- 
ing money  there/or,  approved  February  26,  1SS5.         • 

[Approved  March  15,  1887;  1887,  145. 
Section  1.     Section  six  of  said  act  is  hereby  ameaded  to  read  a3  follows:  — 
Text-books,  how  obtained. 

Section  0.  All  orders  for  text-ljooks  shall  be  made  on  the  superintendent  of  public  instruc- 
tion, and  shall  be  accompanied  by  cash,  in  payment  for  the  same,  at  the  price  fixed  by  the  state 
board  of  education  as  the  cost  price  at  Sacramento;  provided,  that  if  the  books  ai'c  to  be  shipped 
by  mail,  the  cost  of  postage  shall  also  accompany  the  order.  The  following  persons  shall  be 
entitled  to  order  books:  — 

1.  County  superintendents  of  schools,  for  the  use  of  teachers,  parents,  and  pupils  in  their 
counties  only. 

2.  Principals  of  state  normal  schools,  for  their  ovm  and  for  the  use  of  the  pupils  in  their  re- 
spective schools  only. 

.3.  The  secretary  or  clerk  of  any  school  district  in  the  state,  whether  incorporated  or  operat- 
ing under  the  general  law  of  the  state,  for  the  use  of  the  pupils  in  such  district  only;  but  no 
books  ordered  by  the  county  superintendents,  or  clerks  of  district  Ijoards  of  trustees,  or  princi- 
pals of  state  noi'mal  schools,  shall  be  sold  at  a  price  exceeding  the  cost  price  at  Sacramento, 
with  tliG  actual  cost  of  freight  and  cartage  added. 

4.  Any  retail  dealer  who  shall  first  transmit  to  the  state  superintendent  of  public  instruction 
an  affidavit,  duly  subscribed  Ijy  him,  in  substance  as  follows,  to  wit:  — 

"In  consideration  of  receiving  for  sale,  upon  the  inclosed  or  upon  any  future  order,  the  series 
of  school  text-books,  or  any  jjart  thereof,  published  by  the  state  of  California,  I  liereby  agree 
that  I  will  not  sell  the  same  to  any  person  or  persons  for  the  purpose  of  being  sold  again,  or  to 
any  person  or  persons  beyond  the  limits  of  the  state  of  California;  and  that  I  will  not  sell  said 
series  of  text-books,  or  any  part  or  portion  thereof,  at  a  price  exceeding  the  price  to  the  pupil 
fixed  by  the  state  board  of  education." 

Said  affidavit  shall  be  indorsed  by  the  county  superintendent  in  the  following  words,  viz. :  — 

"I  hereby  certify  that  (A  B)  is  a  regular  retail  dealer  in  school  books  in County. 

CD,  County  Superintendent." 

It  shall  be  the  duty  of  the  state  superintendent  of  public  instruction  to  furnish,  at  once,  to 
each  county  superintendent,  for  the  use  of  any  dealer  in  his  county  who  may  apply  for  permis- 
sion to  sell  the  books  of  tlie  state  series,  printed  copies  of  the  above  affidavit,  together  with  the 
list  of  prices  of  such  books  fixed  as  the  cost  price  at  Sacramento,  and  the  price  to  the  pupil; 
and  any  dealer  who  shall  fail  to  comply  with  the  conditions  of  suclv  affidavit  shall  forfeit  liis 
right  to  any  furtlier  purchase  of  said  books  from  the  state.  And  it  shall  be  the  duty  of  the 
superintendent  of  public  instruction  to  report  to  tlie  state  controller,  on  or  before  the  fifth  day 
of  every  month,  the  number  of  books  sold  by  liim  during  the  preceding  month,  and  pay  the 
moneys  received  for  the  same  into  the  state  treasury.  It  sliall  also  be  the  duty  of  the  super- 
intendent of  state  printing,  on  or  before  the  flttli  day  of  every  month,  to  report  to  the  state 
controller  the  number  and  value  of  the  books  shipped  by  hiiu  on  the  order  of  the  state  superin- 
tendent of  public  instruction,  and  the  number  and  value  of  the  linishcd  books  on  )iand. 
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Sec.  2.     Sectjion  seven  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Duties  of  hoard  of  supervisors. 

Section  7.  It  shall  be  the  duty  of  the  boards  of  supervisors  of  the  counties  or  cities  and 
counties  in  this  state  to  provide  a  revolving  fund,  for  the  purpose  of  enabling  the  county  school 
superintendents  to  purchase  the  state  text-books;  all  moneys  to  be  taken  therefrom  to  be  re- 
placed by  the  moneys  received  from  the  sale  of  said  books  to  the  scholars  of  the  public  schools 
of  his  county,  either  by  himself  or  by  the  teachers  of  the  public  schools,  or  the  clerks  of  boards 
of  district  trustees. 

Sec.  3.     Section  ten  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Furnished  at  cost  of  priniinj. 

Section  10.  All  school  books  compiled  by  the  state  shall  be  furnished  to  the  public  school 
children  of  the  state  at  the  cost  of  printing,  publishing,  and  distributing  the  same;  said  cost  to 
be  ascertained  and  fixed  by  the  state  board  of  education,  on  or  before  the  fifteenth  day  of  June 
of  each  school  year;  and  it  is  further  enacted,  that  the  cost  of  distribution  shall  be  taken  to  be 
the  cost  of  postage  required  for  mailing  each  book. 
Superintendent  of  public  instruction  to  employ  assistance.  ' 

Sec.  4.  The  superintendent  of  public  instruction  is  hereby  authorized  to  employ  assistance 
necessary  to  the  carrying  out  of  the  provisions  of  this  act.  And  the  controller  is  hereby  directed 
and  authorized  to  draw  his  warrants  for  a  sxixa  not  exceeding  two  thousand  dollars  annually, 
on  the  general  fund  of  the  state,  for  the  paj'^ment  of  such  assistance. 

Sec.  5.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed. 

Sec.  6.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  for  the  care  and  security  of  the  state  service  of  school  text-boolcs,  by  iJie  erection  oj  a 
f  re-proof  warehouse  to  be  used  for  the  storage  of  the  same,  authorizing  the  appointment  of  a  store- 
keeper to  have  the  care  and  custody  of  said  text-books,  and  appropriating  money  to  X)ay  the  expenses 
of  erecting  said  warehouse. 

[Approved  March  15, 1887;  1887, 131.1 

Appropriation  for  fire-proof  xoraehouse. 

Section  1,  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  the  general  fund 
for  the  construction  of  a  fire-proof  warehouse,  of  which  the  roof,  outside  doors,  and  window 
shutters  shall  be  made  of  iron,  the  walls  of  brick,  and  the  floor  of  concrete,  which  warehouse 
shall  be  used  for  the  storage  of  the  state  series  of  school  text-books,  and  the  paper,  electrotypes, 
and  other  materials  necessary  for  the  publication  of  said  state  series  of  text-books.  The  said 
fire-proof  wai-ehouse  shall  be  erected  under  the  supervision  of  the  superintendent  of  state  print- 
ing, and  shall  be  located  in  the  same  inclosure  in  which  the  state  priating-office  is  located,  and 
shall  be  completed  on  or  before  July  first,  one  thousand  eight  hundred  and  eighty-seven,  A.  D, 

Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  to  provide  for  compiling,  illustrating,  electrotyping,  printing,  binding,  copyrighting,  and  dis- 
tributing certain  books  of  a  state  series  of  school  text-books,  and  appropriating  money  therefor. 
[Approved  March  15, 1887;  1887,  139.  J 
Defining  additional  books  for  compilation. 

Section  1.  In  addition  to  the  books  directed  to  be  compiled  for  use  in  the  common  schools 
of  the  state  by  section  one  of  the  act  entitled  "An  Act  to  provide  for  compiling,  illustrating, 
electrotyping,  printing,  binding,  copyrighting,  and  distributing  a  state  series  of  school  text- 
books, and  appropriating  money  therefor,"  approved  February  twenty-sixth,  eighteen  hundred 
and  eighty-five,  the  state  board  of  education  shall  compile,  or  cause  to  be  compiled,  the  follow- 
ing described  text-books,  viz.:  One  (1)  Elementary  Arithmetic;  one  (1)  Elementary  Grammar, 
or  Language  Lessons;  one  (1)  Elementary  Geography;  one  (1)  Physiology  and  Hygiene,  includ- 
ing a  system  of  gymnastic  exercises,  and  special  instructions  as  to  the  nature  of  alcoholic 
drinks  and  narcotics,  and  their  effects  upon  the  human  system;  and  the  sum  of  fifteen  thousand 
dollars,  in  addition  to  the  unexpended  balance  of  the  sum  appropriated  by  section  eight  of  said 
act  aforesaid,  is  hereby  appropriated  out  of  any  money  in  the  state  treasury  not  otherwise 
appropriated,  for  the  purpose  of  compiling,  or  causing  to  be  compiled,  the  text-books  herein- 
before enumerated,  together  with  those  enumerated  in  section  one  of  said  act  aforesaid,  and 
still  remaining  to  be  compiled.  The  appropriation  provided  for  in  this  section  shall  be  subject 
to  the  order  of  the  state  board  of  education;  provided,  that  all  demands  against  said  appropria- 
tion shall  first  be  approved  by  said  state  board  of  education,  and  presented  to  the  state  board 
of  examiners,  in  itemized  form,  for  their  approval;  and  upon  the  approval  of  the  state  board  of 
examiners,  the  controller  is  hereby  authorized  to  draw  his  warrant  upon  the  state  treasurer  for 
the  payment  of  said  demands,  and  the  state  treasurer  is  authorized  to  pay  the  same. 
Remuneration  for  compiling  books. 

Sec.  2.  The  state  board  of  education  shall  employ  well-qualified  persons  to  compile  the 
books  mentioned  in  section  one  of  this  act,  and  shall  fix  the  remuneration  for  the  services  thus 
rendered;  provided,  that  if  competent  authors  shall  compile  any  one  or  more  works  of  the  first 
order  of  excellence,  and  shall  offer  the  same  as  a  free  gift  to  the  people  of  the  state,  together 
with  the  copyright  of  the  same,  and  the  exclusive  right  to  manufacture  and  sell  such  works 
within  the  state  of  California,  it  shall  bo  the  duty  of  the  state  board  of  education  to  accept 
such  gift,  and  to  expend  no  money  for  the  purpose  of  compiling  works  relating  to  the  subjects 
treated  of  in  the  books  thus  donated.  The  state  board  of  education  shall  furnish  to  the  super- 
intendent of  state  printing  designs  for  all  cuts  and  engravings  to  be  used  in  the  said  series  of 
text-books. 
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Supervision  of  superintendent  of  stale  printing. 

Sec.  3.  The  printing  of  all  the  text-books  provided  for  in  section  one  of  this  act,  and  all  the 
mechanical  work  connected  therewith,  shall  be  done  by  and  under  the  supervision  of  the  super- 
intendent of  state  printing,  at  the  state  printing-office;  provided,  that  the  purchase  of  paper 
for  the  school  books,  and  the  card-boards,  cloth,  and  leather  for  covers,  shall  be  procured  by 
advertising  for  proposals  to  furnish  the  same  in  the  manner  now  provided  for  by  section  live 
hundred  and  thirty-two  of  the  Political  Code,  relating  to  paper  supplies  for  the  state  printing- 
office;  and  provided  further,  that  all  folding,  stitching,  binding,  and  ruling  shall  be  done  in  the 
state  bindery;  but  the  accounts  of  the  school-book  binding  shall  be  kept  separate  from  those  of 
all  other  binding.  The  sum  of  one  hundred  and  sixty-five  thousand  dollars,  in  an  addition 
to  the  unexpended  balance  of  the  sum  appropriated  by  section  nine  of  said  act  aforesaid,  ap- 
proved February  twenty-sixth,  eighteen  hundred  and  eighty-five,  seven  thousand  five  hun- 
dred dollars  of  which  shall  be  available  during  the  present  fiscal  year,  is  hereby  appropriated 
out  of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to  purchase  the  necessary 
machinery  and  to  properly  maintain  the  same,  and  to  purchase  such  type  and  other  materials 
as  may  be  required  in  the  manufacture  of  the  text-books  provided  for  in  section  one  of  this  act, 
together  with  those  enumerated  in  section  one  of  said  act  aforesaid,  approved  February  twenty- 
sixth,  eighteen  hundred  and  eighty-five,  and  remaining  to  bo  manufactured,  as  well  as  to  pay 
the  salaries  or  wages  of  the  compositors,  binders,  and  other  persons  to  be  employed  in  such 
manufacture;  provided,  that  the  state  board  of  education  shall  first  approve  the  style  of  print- 
ing, engravings,  and  illustrations,  kind  of  paper,  size,  and  binding  of  volumes;  said  sum  to  be 
drawn  by  the  superintendent  of  state  printing  in  the  same  manner  as  provided  in  subdivision 
four  of  section  five  hundi-ed  and  twenty -six  of  the  Political  Code. 
Secure  copyrights. 

Sec.  4.     Tlie  state  board  of  education  shall  secure  copyrights  to  all  the  books  that  shall  bo 
compiled  under  the  provisions  of  this  act,  and  shall  protect  said  copyrights  from  all  infringe- 
ment. 
Moneys  received  kept  in  state  treasury. 

Sec.  5.  All  moneys  that  have  been  received  or  may  hereafter  be  received  from  tlie  state 
series  of  school  text-books  shall  be  kept  by  the  state  treasurer  as  a  separate  and  distinct  fund, 
to  be  known  as  the  state  school  book  fund,  which  said  fund  shall  be  subject  to  the  follow- 
ing drafts,  viz. :  by  the  superintendent  of  state  printing  for  all  moneys  needed  for  manufactur- 
ing any  editions  of  any  book  of  the  state  series,  over  and  above  the  first  fifty  thousand  copies 
manufactured  of  such  book,  the  same  to  be  dra'mi  as  provided  in  subdivision  four  of  section  five 
hundred  and  twenty-six  of  the  Political  Code;  provided,  that  all  demands  on  the  state  school 
book  fund  shall  be  presented  to  the  state  board  of  examiners  in  itemized  form,  for  their  ap- 
proval; and  upon  the  approval  of  the  state  board  of  examiners,  the  controller  is  hereby  au- 
thorized to  draw  his  warrant  upon  the  state  treasurer  for  the  payment  of  said  demands,  and  the 
state  treasurer  is  authorized  to  pay  the  same. 

Sec.  6      This  act  shall  take  etfect  from  and  after  its  passage. 

An  Act  to  provide  for  compiling,  illustrating,  electrotyping,  printing,  binding,  copyrigthing,  and  dis- 
tributing an  elementary  hook  on  civil  government,  for  the  state  series  of  school  text-books. 
[Approved  March  19,  1889;  1889,  329.] 
Compiling,  etc.,  books  on  civil  govei-nment  of  the  United  States. 

Section  1.     The  state  board  of  education  shall  compile,  or  cause  to  be  compiled,  the  follow- 
ing described  text-book  for  use  of  ;the  common  schools  of  the  state,  viz.:  One  (1)  elementary 
book  on  the  civil  government  of  the  United  States,  with  a  special  analysis  of  the  government 
of  the  state  of  California. 
Printing  of. 

Sec.  2.  The  printing  of  said  elementary  book  on  civil  government,  provided  for  in  section 
one  of  this  act,  shall  be  done  by  and  under  the  supervision  of  the  superintendent  of  state  print- 
ing, subject  to  the  provisions  of  section  three  o^  an  act  entitled  "An  Act  to  provide  for  com- 
piling, illustrating,  electrotyping,  printing,  bindmg,  copyrighting,  and  distributing  certain  books 
of  a  state  scries  of  school  text-books,  and  appropriating  money  therefor,"  approved  March  fif- 
teenth, eighteen  hundred  and  eighty-seveu. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

1532.     General  duties  of  superintendent  of  public  instruction. 

Sec.  1532.     It  is  the  duty  of  the  superintendent  of  public  instruction, — 

First — To  superintend  the  public  schools  of  this  state. 

Second — To  report  to  the  governor,  on  or  before  the  fifteenth  of  December 
preceding  each  regular  session  of  the  legislature,  a  statement  of  the  condition 
of  the  state  normal  schools,  and  other  educational  institutions  supported  by 
the  state,  and  of  the  public  schools. 

Third  —  To  accompany  his  report  with  tabular  statements,  showing  the 
number  of  school  children  in  this  state,  the  number  attending  public  schools, 
the  number  enrolled  in  the  grammar  school  course,  and  the  average  attend- 
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ance,  the  number  attending  private  schools,  and  the  number  not  attending 
schools;  the  amount  of  state  school  fund  apportioned,  and  the  sources  from 
which  derived;  the  amount  raised  by  county  and  district  taxes,  or  from  other 
sources  of  revenue  for  school  purposes,  and  the  amount  expended  for  salaries 
of  teachers,  for  building  school-houses,  and  for  district  school  libraries. 

Fourth — To  apportion  the  state  school  fund,  and  also  the  grammar  school 
course  fund,  at  the  rate  of  three  dollars  for  each  pupil  enrolled  in  the  gram- 
mar school  course,  the  apportionment  of  these  funds  to  be  separate.  An  ab- 
stract of  such  apportionment  to  be  furnished  to  the  controller,  state  board  of 
examiners,  and  each  county  treasurer  and  county  superintendent. 

Fifth  —  To  draw  his  order  on  the  controller,  in  favor  of  each  county  treasurer, 
for  school  moneys  apportioned  to  the  county. 

Sixth  —  To  prepare,  have  printed,  and  furnished  all  officers  charged  with 
the  administration  of  the  laws  relating  to  public  schools,  and  to  teachers, 
such  blank  forms  and  books  as  may  be  necessary  to  the  discharge  of  their 
duties,  including  blank  teachers'  certificates  to  be  used  by  county  boards  of 
education. 

Seventh  —  To  have  the  law  relating  to  public  schools  printed  in  pamphlet 
form,  and  annex  thereto  forms  for  making  reports  and  conducting  school 
business,  the  course  of  study,  rules  and  regulations,  a  list  of  library  books, 
and  such  suggestions  on  school  architecture  as  he  may  deem  useful. 

Eighth — To  supply  school  officers  and  teachers,  school  libraries,  and  state 
libraries  with  one  copy  each  of  the  pamphlets  mentioned  in  the  preceding 
subdivision. 

Ninth — To  visit  the  several  orphan  asylums  to  which  state  appropriations 
are  made,  and  examine  into  the  course  of  instruction  therein. 

Tenth — To  visit  the  schools  in  the  different  counties,  and  inquire  into  their 
condition;  and  the  actual  traveling  expenses  thus  incurred,  provided  they  do 
not  exceed  fifteen  hundred  dollars  per  annum,  shall  be  allowed,  audited,  and 
paid  out  of  the  general  fund  in  the  same  manner  as  other  claims  are  audited 
and  paid. 

Eleventh — To  authenticate  with  his  official  seal  all  drafts  or  orders  drawn 
by  him,  and  all  papers  and  writings  issued  from  his  office. 

Tioelfth — To  have  bound  at  the  state  bindery  all  valuable  school  reports, 
journals,  and  documents  in  his  office,»>or  hereafter  received  by  him,  payable 
out  of  the  state  school  fund. 

Thirteenth  —  To  deliver  over,  at  the  expiration  of  his  term  of  office,  on  de- 
mand, to  his  successor,  all  property,  books,  documents,  maps,  records,  reports, 
and  other  papers  belonging  to  his  office,  or  which  may  have  been  received  by 
him  for  the  use  of  his  office. 

Fourteenth  —  He  shall  have  power  to  call  biennially  a  convention  of  county 
superintendents,  to  assemble  at  such  time  and  place  as  he  shall  deem  most 
convenient,  for  the  discussion  of  questions  pertaining  to  the  supervision  and 
administration  of  the  public  schools,  the  laws  relating  thereto,  and  such 
other  subjects  affecting  the  welfare  and  interest  of  the  public  schools  as  shall 
properly  be  brought  before  it.  It  is  hereby  made  the  duty  of  all  county 
superintendents  to  attend  and  take  part  in  the  proceedings  of  such  conven- 
tion when  it  is  called;  and  the  actual  expenses  of  county  superintendents  in 

32 


POLITICAL  CODE.  §§  1533-15-13 

attending  the  convention  shall  be  allowed  by  the  board  of  supervisors,  and 
paid  out  of  the  same  fund  as  the  salary  of  the  county  superintendent  is  paid; 
provided,  the  several  county  boards  of  education  may  be  represented  in  said 
convention  by  one  delegate  elected  from  each  board  of  education,  said  dele- 
gate to  be  paid  the  same  as  is  herein  provided  for  the  superintendent  attend- 
ing said  convention.  [^Amendment  approved  March  15,  1889;  Statutes  and 
Amendments  1889,  180.1 
The  original  section  had  been  amended  in  1887;  Statutes  and  Amendments  1887,  127. 

1533.  Time  to  report  to  controller  number  of  children  in  state  between  aqes  of 
five  and  seventeen. 
Sec.  1533.  The  superintendent  of  public  instruction  must  report  to  tlie 
controller,  on  or  before  the  tenth  day  of  August  of  each  year,  the  total  num- 
ber of  children  in  the  state  between  the  ages  of  five  and  seventeen  years,  as 
shown  by  the  latest  reports  of  the  county  superintendents  on  file  in  his  ofiice; 
and  in  addition,  the  total  number  of  pupils  in  the  state  enrolled  in  the  gram- 
mar school  course,  under  the  provisions  of  section  one  thousand  six  hundred 
and  sixty-three  of  this  code,  as  reported  by  the  several  county  superintend- 
ents. [Amendment  approved  March  15,  1887;  Statutes  and  Amendments  1887. 
127.] 

1543.    General  duties  of  school  superintendents. 

Sec.  1543.     It  is  the  duty  of  the  county  superintendent  of  each  county, -- 

First — To  superintend  the  schools  of  his  county. 

Second — To  apportion  the  school  moneys  of  each  school  district  quarterly; 
and  for  that  purpose  he  may  require  of  the  county  auditor  a  report  of  the 
amount  of  all  school  moneys  on  hand  to  the  credit  of  the  several  school 
funds  of  the  county  not  already  apportioned;  and  it  is  hereby  made  the  duty 
of  the  auditor  to  furnish  such  report  when  so  required;  and  whenever,  at  the 
close  of  the  school  year,  any  money  has  accumulated  to  the  credit  of  a  school 
district,  by  reason  of  a  large  census  roll  and  small  attendance,  in  excess-  of  a 
reasonable  amount  required  to  maintain  the  school  six  months  in  each  dis- 
trict, the  superintendent  of  schools  shall  apportion  the  same  as  other  school 
funds  are  apportioned.  If  in  any  school  district  there  shall  be  an  average 
attendance  for  three  consecutive  months  of  only  five  pupils  or  less,  such  dis- 
trict shall  lapse,  and  the  moneys  in  the  treasury  of  the  county  belonging 
thereto  shall  be  apportioned  by  the  superintendent  of  schools  among  the 
other  districts  of  his  county,  in  proportion  to  the  number  of  census  children 
between  five  and  seventeen  in  such  districts.  The  property  of  any  school 
district  that  shall  lapse  shall  be  sold  by  the  board  of  supervisors,  and  the 
proceeds  of  such  sale,  after  the  payment  of  any  indebtedness  of  the  district, 
shall  be  placed  in  the  county  school  fund.  The  territory  included  within  the 
boundaries  of  said  district  shall,  by  order  of  the  board  of  supervisors,  be 
attached  to  one  or  more  adjoining  school  districts. 

Third — To  apportion  to  each  school  district  where  the  grammar  school 
course  is  taught  all  moneys  provided  by  the  state  under  section  four  hun- 
dred and  forty-four  of  this  code,  at  the  rate  of  three  dollars  for  each  pupil 
enrolled  in  said  course  on  the  first  day  of  May  preceding  the  date  of  appor- 
tionment. 
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Fourth  —  On  the  order  of  the  board  of  trustees  or  board  of  education,  to 
draw  his  requisition  upon  the  county  auditor  for  all  necessary  expenses 
against  the  school  fund  of  any  city,  town,  or  district.  The  requisition  must 
be  drawn  in  the  order  in  which  the  orders  therefor  are  filed  in  his  ofTice. 
Each  requisition  must  specify  the  purpose  for  which  it  is  drawn;  but  no 
requisition  shall  be  drawn  unless  the  money  is  in  the  fund  to  pay  it;  and  no 
requisition  shall  be  drawn  upon  the  order  of  the  board  of  trustees  against 
the  county  fund  of  any  district,  except  for  teachers'  salaries,  unless  such 
order  is  accompanied  by  an  itemized  bill  showing  the  separate  items  and  the 
price  of  each,  in  payment  for  which  the  order  is  drawn;  nor  shall  any  requi- 
sition for  teachers'  salaries  be  drawn  unless  the  order  shall  state  the  monthly 
salary  of  the  teacher,  and  name  the  months  for  which  such  salary  is  due. 
Upon  the  receipt  of  such  requisition,  the  auditor  shall  draw  his  warrant  upon 
the  county  treasurer  in  favor  of  the  parties  for  the  amount  stated  in  such 
requisition. 

Fifth — To  keep  open  to  the  inspection  of  the  public  a  register  of  requisi- 
tions, showing  the  fund  upon  which  the  requisition  has  been  drawn,  the 
number  thereof,  in  whose  favor,  and  for  what  service,  and  also  a  receipt  from 
the  person  to  whom  the  requisition  was  delivered. 

Sixth — To  visit  and  examine  each  school  in  his  county  at  least  once  in 
each  year;  and  for  every  school  not  so  visited,  the  board  of  supervisors  must, 
on  proof  thereof,  deduct  ten  dollars  from  his  salary. 

Seventh — To  preside  over  teachers'  institutes  held  in  his  county,  and  to 
secure  the  attendance  thereat  of  lecturers  competent  to  instruct  in  the  art  of 
teaching,  and  to  report  to  the  county  board  of  education  the  name  of  all 
teachers  in  the  county  who  fail  to  attend  regularly  the  sessions  of  the  insti- 
tute; to  enforce  the  course  of  study,  the  use  of  text-books,  and  the  rules  and 
regulations  for  the  examination  of  teachers  prescribed  by  the  proper  au- 
thority. 

Eighth  —  Upon  the  order  of  the  county  board  of  education  to  issue  tempo- 
rary certificates,  valid  until  the  next  regular  meeting  of  the  county  board  of 
education,  to  persons  holding  certificates  of  like  grade  granted  in  other  coun- 
ties, cities,  or  cities  and  counties,  or  upon  any  certificates  or  diplomas  upon 
which  county  boards  are  empowered  to  grant  certificates  without  examina- 
tion, as  specified  in  section  seventeen  hundred  and  seventy-five;  provided, 
that  no  person  shall  be  entitled  to  receive  such  temporary  certificate  more 
than  once. 

Ninth — To  distribute  all  laws,  reports,  circulars,  instructions,  and  blanks 
which  he  may  receive  for  the  use  of  school  officers. 

Tenth — To  keep  in  his  office  the  reports  of  the  superintendents  of  public 
instruction. 

Eleventh — To  keep  a  record  of  his  official  acts  and  of  the  proceedings  of 
the  county  board  of  education,  including  a  record  of  the  standing,  in  each 
study,  of  all  applicants  examined,  which  shall  be  open  to  the  inspection  of 
any  applicant  or  his  authorized  agent. 

Twelfth — Except  in  incorporated  cities,  to  pass  upon  and  approve  or  reject 
plans  for  school-houses. 

TJiirteenth — To  appoint  trustees  to  fill  all  vacancies,  to  hold  until  the  first 
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first  day  of  July  succeeding  such  appointment;  wlien  new  districts  are  organ- 
ized, to  appoint  trustees  for  the  same,  who  shall  hold  oflSce  until  the  first  day 
of  July  next  succeeding  their  appointment.  In  case  of  the  failure  of  the 
trustees  to  employ  a  janitor,  as  provided  in  section  sixteen  hundred  and 
seventeen,  subdivision  seventh,  of  this  code,  he  shall  appoint  a  janitor,  who 
shall  be  paid  out  of  the  school  fund  of  the  district. 

Fourteenth — To  make  reports  when  directed  by  the  superintendent  of  pub- 
lic instruction,  showing  such  matters  relating  to  the  public  schools  in  his 
county  as  may  be  required  of  him. 

Fifteenth  —  To  preserve  carefully  all  reports  of  school  oflScers  and  teachers, 
and  at  the  close  of  his  official  terra  deliver  to  his  successor  all  records,  books, 
documents,  and  papers  belonging  to  the  office,  taking  a  receipt  for  the  same, 
which  shall  be  filed  in  the  office  of  the  county  clerk. 

Sixteenth — The  county  superintendent  shall,  unless  otherwise  provided  by 
law,  in  the  month  of  July  of  each  year,  grade  each  school,  and  a  record 
thereof  shall  be  made  in  a  book  to  be  kept  by  the  county  superintendent  in 
his  office  for  this  purpose.  And  no  teacher  holding  a  certificate  below  the 
grade  of  said  school  shall  be  employed  to  teach  the  same. 

Seventeenth  —  The  county  superintendent  shall  keep  a  record  of  pupils  en- 
rolled in  the  grammar  school  course,  if  there  be  such  schools  in  his  county, 
and  shall,  on  or  before  the  first  day  of  August  in  each  year,  transmit  a  copy 
thereof  to  the  superintendent  of  public  instruction.  [Amendment  approved 
March  15,  1S89;  Statutes  and  Amendments  1889,  181.'] 

The  original  sectJon  was  also  amended  ia  1887;  Statutes  and  Amendments  1887,  127. 

1544.    Forfeit  a  re  for  failure  of  superintendent  to  report. 

Seo.  1554.  If  he  fails  to  make  a  full  and  correct  report,  as  required  under 
the  provisions  of  subdivision  fourteen  of  section  fifteen  hundred  and  forty- 
three,  at  the  time  fixed  by  the  superintendent  of  public  instruction,  he  forfeits 
one  hundred  dollars  of  his  salary;  and  the  board  of  supervisors,  upon  receiv- 
ing from  the  superintendent  of  public  instruction  notice  of  such  failure,  must 
deduct  the  amount  forfeited  from  his  salary.  [Ameiidment  approved  March 
15,  1889;  Statutes  and  Amendments  1889,  181.] 

1552.    Compensation  and  allowance  of  county  superintendent  for  expenses. 

Sec.  1552.  Each  county  superintendent  shall  receive  his  actual  and  neces- 
sary traveling  expenses,  said  expenses  to  be  allowed  by  the  board  of  super- 
visors, and  to  be  paid  out  of  the  county  general  fund;  provided,  that  this 
amount  shall  not  exceed  ten  dollars  per  district  per  annum.  He  shall  also 
be  allowed  postage  and  cxpressage,  payable  out  of  the  county  school  fund, 
two  dollars  for  each  school  district;  provided,  that  in  incorporated  cities  each 
school  containing  three  hundred  pupils  shall  be  considered  equal  to  ouc 
school  district.  [Amendment  approved  March  15,  1889;  Statutes  and  Amend- 
ments 1889,  184.] 

1565.     Fee  for  teacher's  certificate. 

Sec.  1565.  Every  applicant  for  a  teacher's  certificate,  except  temporary, 
upon  presenting  his  application,  shall  pay  to  the  county  superintendent  a 
fee  of  two  dollars,  to  be  by  him  immediately  deposited  with  the  county 
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treasurer  to  the  credit  of  a  fund  to  be  known  as  the  teachers'  institute  and 
library  fund.  All  funds  so  credited  shall  be  drawn  out  only  upon  the 
requisition  of  the  county  superintendent  of  schools  upon  the  county  auditor, 
wlio  yhall  draw  his  warrant  in  payment  of  the  services  of  such  instructors  in 
the  county  teachers'  institute  as  shall  not  be  residents  of  that  county,  and 
for  the  purchase  of  books  for  a  library  for  the  use  of  the  teachers  of  the 
county.  At  least  fifty  per  cent  of  the  teachers'  institute  and  library  fund 
shall  be  expended  for  books.  [Amendment  approved  March  16,  1889;  Stat- 
xites  and  Amendments  1889,  184-] 

1577.  Formation  of  new  school  districts —  Changing  boundaries  of  old  districts. 
Sec.  1577.     No  new  school  district  shall  be  formed  at  any  other  time  than 

between  the  first  day  of  January  and  the  tenth  day  of  May,  nor  at  that  time 
unless  the  parents  or  guardians  of  at  least  fifteen  census  children  between 
the  ages  of  five  and  seventeen  (residents  of  such  proposed  new  district),  and 
residing  at  a  greater  distance  than  two  miles  by  a  traveled  road  from  any 
public  school-house,  present  a  petition  to  the  superintendent  of  schools  setting 
forth  the  boundaries  of  the  new  district  asked  for.  The  boundaries  of  any 
district  cannot  be  changed,  except  in  forming  new  districts,  unless  at  least 
ten  heads  of  families  residing  in  the  districts  affected  by  the  proposed  change 
present  a  petition  to  the  superintendent  of  schools,  setting  forth  the  changes 
of  boundaries  desired  and  the  reasons  for  the  same;  provided,  that  two  or 
more  districts  lying  contiguous  may,  upon  a  petition  of  a  majority  of  the 
heads  of  families  residing  in  each  of  said  districts,  be  united  to  constitute  but 
one  district.  Joint  districts  (districts  lying  partly  in  one  county  and  partly 
in  another)  may  be  formed  in  the  same  manner  as  other  new  districts  are 
formed,  except  that  the  petition  herein  provided  for  shall  be  made  to  the 
count}"-  superintendent  of  each  county  afifected;  and  provided,  that  in  the 
case  of  joint  districts  all  the  provisions  herein  enumerated  for  the  formation 
of  a  new  district  shall  be  by  concurrent  action  of  the  superintendent  and  the 
board  of  supervisors  of  each  county  affected;  provided,  further,  that  children 
residing  in  the  new  district  shall  be  permitted  to  attend  school  in  the  district 
or  districts  from  which  the  new  district  was  formed  until  the  first  day  of 
July  next  succeeding.  [Amendment  approved  March  15,  1889;  Statutes  and 
Amendments  1889,  184-'\ 

1578.  Duties  of  superintendent  on  'petition  for  either. 

Sec.  1587.  After  giving  due  notice  to  all  parties  interested,  by  sending 
notice  by  registered  mail  to  each  of  the  trustees  of  any  school  district  that 
may  be  affected  by  the  proposed  change,  or  by  causing  notices  to  be  posted  in 
three  public  places  in  each  district  afiected,  one  of  which  shall  be  at  the  door 
of  the  school-house  of  said  districts  for  at  least  one  week,  the  county  super- 
intendent must  transmit  the  petition  to  the  board  of  supervisors,  with  his 
approval  or  disapproval.  If  he  approves  the  petition,  he  may  note  such 
changes  in  the  boundaries  as  he  may  think  desirable.  [Amendment  approved 
March  15,  1889;  Statutes  and  Amendments  1889,  189.'\ 

1580.     Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  185. 

158S.     Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  185. 
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1593.  Election  of  trustees,  when  and  where. 

Sec.  1593.  An  election  for  school  trustees  must  be  held  in  each  school 
district  on  the  first  Tuesday  of  June  of  each  year  at  the  district  school-house, 
if  there  is  one,  and  if  there  is  none,  at  the  place  to  be  designated  by  the  board 
of  trustees. 

1.  The  number  of  school  trustees  for  any  school  district,  except  where  city 
boards  are  otherwise  authorized  by  law,  shall  be  three.  No  person  shall  be 
deemed  ineligible  to  the  ofl&ce  of  trustee  on  account  of  sex. 

2.  In  new  school  districts,  or  in  case  of  vacancy  for  any  cause  in  old  ones, 
the  school  trustees  shall  be  elected  to  hold  office  for  one,  two,  and  three  years, 
respectively,  from  the  first  day  of  July  next  succeeding  their  election. 

3.  Except  as  provided  in  subdivision  second  of  this  section,  one  trustee 
shall  be  elected  annually,  to  hold  office  for  three  years,  or  until  his  successor 
shall  be  elected  and  qualified.  ^Amendment  approved  March  15,  1889;  Stat- 
utes and  Amendments,  1889,  185. '\ 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  142. 

1594.  Repealed  by  an  act  approved  March  15,  1889;  Statutes  1889,  185. 
1613.     Repealed  by  an  act  approved  March  15,  1889;  Statutes  1889,  185. 

1613.  Term  of  office. 

Sec.  1613.  The  term  of  office  of  school  trustees  is  three  years,  from  the 
first  day  of  July  next  succeeding  their  election.  [Amendment  approved 
March  15,  1887;  Statutes  and  Amendments  1887,  143;  to  take  effect  from  and 
after  its  passage.'\ 

1614.  Vacancies. 

Sec.  1614.  Vacancies  in  the  office  of  school  trustee  are  caused  by  the  hap- 
pening of  either  of  the  events  specified  in  section  nine  hundred  and  ninety- 
eix  of  the  Political  Code,  or  by  resignation.  The  resignation  of  a  school 
trustee  must  be  sent  in  writing  to  the  county  superintendent  of  schools. 
[Amendment  approved  March  15, 1889;  Statutes  and  Amendments  1889, 185. '\ 

1617.    General  powers  of  boards  of  trustees  and  education. 

Sec.  1617.  The  powers  and  duties  of  trustees  of  school  districts  and  of 
boards  of  education  in  cities  are  as  follows:  — 

First — To  prescribe  and  enforce  rules  not  inconsistent  with  law,  or  those 
prescribed  by  the  state  board  of  education,  for  their  own  government  and  tlie 
government  of  schools,  and  to  transact  their  business  at  regular  or  special 
meetings  called  for  such  purpose,  notice  of  which  shall  be  given  to  each 
member. 

Second — To  manage  and  control  the  school  property  within  their  districts, 
and  to  pay  all  moneys  collected  by  them  from  any  source  whatever  for  school 
purposes  into  the  county  treasury,  to  be  placed  to  the  credit  of  the  special 
fund  of  their  district. 

Third — To  purchase  school  furniture,  including  organs  and  pianos,  and 
apparatus,  and  such  other  things  as  may  be  necessary  for  the  use  of  schools; 
provided,  that  except  in  incorporated  cities  having  boards  of  education  they 
purchase  such  books  and  apparatus  only  as  have  been  adopted  by  the  county 
board  of  education. 
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Fourth  —  To  rent,  furnish,  repair,  and  insure  the  school  property  of  their 
respective  districts. 

Fifth  —  When  directed  by  a  vote  of  their  district,  to  build  school-houses,  or 
to  purchase  or  sell  school  lots. 

Sixth — To  make,  in  the  name  of  tlie  district,  conveyances  of  all  property 
belonging  to  the  district  and  sold  by  them. 

Seventh — To  employ  the  teachers,  and,  excepting  in  incorporated  cities 
having  boards  of  education,  immediately  notify  the  superintendent  of  schools, 
in  writing,  of  such  employment,  naming  the  grade  of  certificate  held  by  the 
teachers  employed;  also  to  employ  janitors,  and  other  employees  of  schools; 
to  fix  and  order  paid  their  compensation,  unless  the  same  be  otherwise  pre- 
scribed by  law;  provided,  that  no  board  of  trustees  shall  enter  into  any  con- 
tract with  such  employees  to  extend  beyond  the  thirtieth  day  of  June  next 
ensuing. 

Eighth — To  suspend  or  expel  pupils  for  misconduct. 
Ninth — To  exclude  from  schools  children  under  six  years  of  age. 
T'enth  —  To  enforce  in  schools  the  course  of  study  and  the  use  of  text-books 
prescribed  and  adopted  by  the  proper  authority. 

Eleventh — To  appoint  district  librarians,  and  enforce  the  rules  prescribed 
for  the  government  of  district  libraries. 

Twelfth — To  exclude  from  school  and  school  libraries  all  books,  publica- 
tions, or  papers  of  sectarian,  partisan,  or  denominational  character. 

Thirteenth — To  furnish  books  for  the  children  of  parents  unable  to  furnish 
them;  the  books  so  furnished  to  belong  to  the  district,  and  to  be  kept  in  the 
district  school  library  when  not  in  use. 

Fourteenth — To  keep  a  register  open  to  the  inspection  of  tne  public  of  all 
children  applying  for  admission  and  entitled  to  be  admitted  into  the  schools, 
and  to  notify  the  parents  or  guardians  of  such  children  when  vacancies 
occur,  and  receive  such  children  into  the  schools  in  the  order  in  which  they 
are  registered. 

Fifteenth — To  make  arrangements  with  the  trustees  of  any  other  district 
for  the  attendance  of  such  children  in  the  school  of  either  district  as  maybe 
best  accommodated  therein;  and  in  case  tlie  trustees  fail  to  agree,  the  parents 
of  such  children  may  appeal  to  the  superintendent  of  schools,  whose  decision 
shall  be  final. 

Sixteenth — On  or  before  the  first  day  of  May  in  each  year,  to  appoint  a 
school  census  marshal,  and  notify  the  superintendent  of  schools  thereof; 
provided,  that  in  cities  the  appointment  shall  be  subject  to  the  approval  of 
the  city  superintendent  of  schools. 

Seventeenth — To  make  an  annual  report  on  or  before  the  first  day  of  July, 
to  the  superintendent  of  schools,  in  the  manner  and  form  and  on  the  blanks 
prescribed  by  the  superintendent  of  public  instruction. 

Eighteenth  —  To  make  a  report  whenever  required,  directly  to  the  superin- 
tendent of  public  instruction,  of  the  text-books  used  in  their  schools. 

Nineteenth  —  To  visit  every  school  in  their  district  at  least  once  in  each 
term,  and  examine  carefully  into  its  management,  condition,  and  wants. 
This  clause  to  apply  to  each  and  every  member  of  the  board  of  trustees. 
Twentieth — Boards  of  trustees   may,  and   upon  a  petition   signed   by  a 
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majority  of  the  heads  of  families  resident  in  the  district  must,  call  meetings 
of  the  qualified  electors  of  the  district  for  determining  or  changing  the  loca- 
tion of  the  school-house,  or  for  consultation  in  regard  to  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  or  in 
regard  to  any  afifairs  of  the  district.  Such  meetings  shall  be  called  by  post- 
ing three  notices  in  public  places,  one  of  which  shall  be  in  a  conspicuous 
place  on  the  school-house,  for  not  less  than  ten  days  previous  to  the  time  for 
which  the  meetings  shall  be  called,  which  notices  shall  specify  the  purposes 
for  which  said  meetings  shall  be  called,  and  no  other  business  sball  be  trans- 
acted at  such  meetings.  District  meetings  shall  be  organized  by  choosing  a 
chairman  from  the  electors  present,  and  the  district  clerk  shall  be  clerk  of 
the  meeting,  and  shall  enter  the  minutes  thereof  in  the  records  of  the  dis- 
trict. A  meeting  so  called  shall  be  competent  to  instruct  the  board  of 
trustees, — 

1.  In  regard  to  the  location  or  change  of  location  of  the  school-house,  or 
the  use  of  the  same  for  other  than  school  purposes. 

2.  In  regard  to  the  purchase  and  sale  of  school  sites. 

3.  In  regard  to  prosecuting,  settling,  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may 
vote  money,  not  exceeding  one  hundred  dollars  in  any  one  year,  for  any  of 
these  purposes,  in  addition  to  any  amount  which  may  be  raised  by  the  sale 
of  district  school  property,  and  the  insurance  of  property  destroyed  by  fire; 
provided,  that  the  proceeds  of  the  insurance  of  the  library  and  apparatus 
shall  be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school 
property  may  be  disposed  of  by  direction  of  a  district  meeting.  District 
meetings  may  be  adjourned  from  time  to  time,  as  found  necessary;  and  all 
votes  instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by  a3'es 
and  noes  vote,  as  the  meeting  may  determine. 

The  board  of  trustees  shall,  in  all  cases,  be  bound  by  the  instructions  of 

the  district  meeting  in  regard  to  the  subjects  mentioned  in  this   section. 

[Amendment  approved  March  15, 1889;  Statutes  and  Ainendments  1889, 185.] 

NoTE3  OF  Decisions  Applicable  to  Section  1617. 
Validity  of  warrant. — An  order  for  the  1SS8  (unreported.)  In  an  action  to  restrain 
payment  of  school  funds,  drawn  with  the  con-  the  payment  of  such  an  order,  the  holder  and 
currence  of  two  only  of  three  trustees  of  a  the  county  superintendent  ot  schools,  upon 
school  district,  one  of  wliorn  is  interested  in  it,  whom  it  is  drawn,  are  proper  parties  defend- 
is  void:  Shakespeare  v.  Smith,  decided  Dec.  29,     ant:  Id. 

1618.     Repealed  by  act  approved  March  15,  1889;  Statutes  1889,  188. 

1620.    Stationery,  etc.,  to  he  furnished  to  pupils. 

Sec.  1620.  Writing  and  drawing  paper,  pens,  ink,  blackboards,  blackboard 
rubbers,  crayons,  and  lead  and  slate  pencils,  and  other  necessary  supplies 
for  the  use  of  the  schools,  must  be  furnished  under  the  direction  of  the  city 
boards  of  education  and  boards  of  trustees,  and  charges  therefor  must  be 
audited  and  paid  as  other  claims  against  the  school  fund  of  tlieir  districts 
are  audited  and  paid.  [Amendment  approved  March  15,  1889;  Statutes  and 
Amendments  1889,  188.] 

1625.   Persons  to  he  admitted  to  schools. 

Sec.  1625.  Trustees  of  school  districts  where  the  grammar  school  course 
is  taught  shall  admit  in  such  course  all  persons  as  follows:  — 
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1.  Residents  of  the  district  who  are  enrolled  in  the  grammar  grade. 

2.  Graduates  in  the  grammar  grade  of  schools  in  the  county. 

3.  All  others,  residents  of  the  county,  who  pass  the  required  examination. 
[New  section  approved  March  15,  1887;  Statutes  and  Amendments  1887,  125; 
to  take  effect  immediately J\ 

1636.    Report  of  census  marshal. 

Sec.  1636.  His  report  must  be  made  under  oath,  upon  blanks  furnished 
by  the  superintendent  of  public  instruction,  and  must  show,  — 

First  —  The  numbers,  age,  sex,  color,  and  nationality  of  the  children  listed. 

Second  —  The  names  of  the  parents  or  guardians  of  said  children,  arranged 
alphabetically,  and  in  the  cities  the  number  and  street  of  residence  must  be 
given. 

Third  —  Such  other  facts  as  the  superintendent  of  public  instruction  may 
designate. 

Fourth  —  The  census  marshal  shall  have  power  to  administer  oaths  to 
parents  and  guardians. 

Fifth  —  If  at  any  time  the  superintendent  of  schools  has  reason  to  believe 
that  a  correct  report  has  not  been  returned,  he  may  appoint  a  census 
marshal,  have  the  census  retaken,  and  the  compensation  for  the  same  shall 
be  audited  and  paid  as  provided  in  section  sixteen  hundred  and  thirty-nine 
of  this  code.  [Amendment  approved  March  15,  1889;  Statutes  and  Amend- 
ments 1889,  188.'] 

1639.    Compensation  of  census  marshal. 

Sec.  1639.  The  compensation  of  census  marshal  must  be  audited  and 
paid  as  other  claims  upon  the  school  fund  of  the  district  are  audited  and 
paid;  provided,  such  compensation  shall  not  exceed  six  dollars  per  day  for 
time  actually  and  necessarily  employed;  and  provided  further,  that  in  no 
case  shall  the  compensation  be  computed  at  a  per  capita  sum.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  188.] 

1650.  General  duties  of  clerk  of  school  district. 
Sec.  1650,     It  is  the  duty  of  the  clerk, — 

First — To  call  meetings  of  the  board  at  the  request  of  two  members,  and 
to  act  as  clerk  of  the  board,  and  keep  a  record  of  its  proceedings. 

Second  —  To  keep  an  account  of  the  receipts  and  expenditures  of  school 
moneys. 

Third — To  keep  his  records  and  accounts  open  to  the  inspection  of  the 
electors  of  the  district. 

Fourth — To  place  the  monthly  journal  designated  as  the  official  organ  of 
the  department  of  public  instruction  in  the  library  each  month,  and  if  he 
fails  to  receive  it  regularly,  to  notify  the  publishers  of  such  fact. 

Fifth — To  perform  such  other  duties  as  may  be  prescribed  by  the  board. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  189.] 

1651.  Clerk,  when  to  provide  supplies,  etc. 

Sec.  1651.  The  clerk  of  each  district  must,  under  the  direction  of  the 
board  of  trustees,  provide  all  school  supplies  authorized  by  this  chapter,  and 
keep  the  school-house  in  repair  during  the  time  school  is  taught  therein. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  1S9.] 
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Notes  of  Decisions  Applicable  to  Section  1662. 

1663.     Chinese  children. — Children  be-  notwithstanding  a  resolution  of  the  board  of 

tween    six   and   twenty-one   years   of   age,   of  education  purports  to  command  them  to  do  so: 

Chinese  parentage,  who  were  born  and  have  al-  Tape  v.  Hurley,  66  Cal.  473.     The  teacher  is 

ways  lived  in  the  city  and  county  of  San  Fran-  the  only  necessary  defendant  in  a  proceeding 

cisco,  are  entitled  to  admission  into  the  public  to  compel  the  admission  thereto  of  a  child  un- 

schooi  of  tlie  district  in  which  they  reside.  And  lawfully  excluded:  Id. 
teachers  are  not  justified  in  excluding  them, 

1663.    Grading  of  schools. 

Sec.  1663.  1.  All  schools,  unless  otherwise  provided  by  law,  must  be 
divided  into  primary  and  grammar  grades.  The  county  board  of  education 
must,  except  in  incorporated  cities  having  boards  of  education,  on  or  before 
the  first  day  of  July,  prescribe  the  course  of  study  in  each  grade  for  the  en- 
suing year. 

2.  The  board  shall  also  prescribe  a  course  of  study,  not  in  conflict  with 
said  section  sixteen  hundred  and  sixty-five,  that  will  fit  and  prepare  students 
therein  to  enter  the  scientific  department  of  the  University  of  California,  to 
be  divided  into  four  grades,  requiring  one  year  to  each  grade,  and  to  be  known 
as  the  grammar  school  course. 

3.  The  grammar  school  course  shall  apply  to  and  be  taught  in  school  dis- 
tricts which  have  elected  to  have  the  same  taught  as  hereinafter  prescribed. 

4.  The  board  of  trustees  of  any  district  may,  by  order  duly  made  and  en- 
tered on  its  minutes,  upon  petition  or  otherwise,  call  meetings  of  the  quali- 
fied electors  of  the  district,  as  provided  in  subdivision  twenty  of  section 
sixteen  hundred  and  seventeen  of  this  code,  to  determine  whether  the  gram- 
mar school  course  shall  be  taught  in  such  district. 

5.  If  such  course  shall  be  cbosen,  it  shall  thereafter,  in  such  district,  take 
the  place  of  and  be  substituted  for  the  course  prescribed  for  the  grammar 
grade. 

6.  Except  in  incorporated  cities  having  boards  of  education,  the  county 
board  of  education  shall  require  that  examinations  in  each  of  said  courses 
shall  take  place  at  stated  periods,  at  least  once  in  each  school  year,  for  pro- 
motion. It  shall  also  provide  for  conferring  diplomas  at  the  end  of  the 
course  of  study  in  the  grammar  grade,  and  in  the  grammar  school  course, 
for  those  who  satisfactorily  pass  the  required  examination. 

7.  The  county  board  of  education  may  amend  and  change,  subject  to  said 
section  sixteen  hundred  and  sixty-five,  either  of  the  above  courses  of  study 
whenever  necessary.  {^Amendment  approved  March  15,  1SS9;  Statutes  and 
Amendments  1889,  189.^ 

1665.     Instruction,  branches  in. 

Sec.  1665.  Instruction  must  be  given  in  the  following  branches,  in  the 
several  grades  in  which  each  may  be  required,  viz.:  Reading,  writing,  or- 
thograph}',  arithmetic,  geography,  grammar,  history  of  the  United  States,  ele- 
ments of  physiology  and  hygiene,  with  special  instruction  as  to  the  nature 
of  alcoholic  drinks  and  narcotics  and  their  effects  upon  the  human  system, 
vocal  music,  elements  of  book-keeping,  industrial  drawing,  practical  ento- 
mology, and  civil  government.  [Amendment  approved  March  15,  1889; 
Statutes  and  Amendments  1889,  189.'\ 
The  original  section  was  also  amended  in  1S87;  Statutes  1887,  142. 
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1667.     Instruction  in  deportment. 

Sec.  1667.  Instruction  must  be  given  in  all  grades  of  schools  and  in  all 
classes  during  ,the  entire  school  course,  in  manners  and  morals,  and  upon 
the  nature  of  alcoholic  drinks  and  narcotics  and  their  effects  upon  the  human 
system.  \_Ame7idment  approved  March  15,  1887;  Statutes  and  Amendments 
1SS7,  143;  to  take  effect  immediately. 1 

1669.     Segregation  of  studies. 

Sec.  1669.  In  the  grammar  school  course,  and  grammar  grades,  all  the 
subjects  and  studies  taught  shall,  as  far  as  practicable,  be  segregated  into 
natural  groups  of  allied  subjects,  and  one  or  more  of  such  groups  shall  be 
assigned  to  each  of  the  teachers  employed,  according  to  the  teacher's  special 
fitness  for  teaching  such  subjects  and  studies;  each  teacher  to  manage,  sub- 
ject to  the  direction  of  the  principal,  the  instruction  in  the  group  of  subjects 
and  studies  so  assigned.  Such  assignment  and  segregation  shall  be  made 
by  the  principal,  subject  to  the  approval  of  the  county  superintendent.  [New 
section  approved  March  15,  1887;  Statutes  and  Amendments  1887,  125;  to  take 
effect  immediately. ~[ 

1682.    Graduates  under  seventeen  years  of  age. 

Sec.  1682.  Children  not  residing  in  a  school  district  where  the  grammar 
school  course  is  taught,  who  have  graduated  from  the  school  existing  in  the 
district  where  they  respectively  reside,  or  who  pass  the  examination  required 
to  enter  the  grammar  school  course,  may  attend  the  school  teaching  such 
course  situated  nearest  to  their  place  of  residence;  but  such  attendance  shall 
not  in  any  way  prevent  the  school  district  where  they  actually  reside  from 
drawing  school  money  therein  if  they  are  under  seventeen  years  of  age. 
[Neio  section  approved  March  15,  1887;  Statutes  and  Amendments  1887,  125; 
to  take  effect  immediately.] 

1687.     Experienced  teachers  for  beginners. 

Sec.  1687.  In  schools  having  more  than  two  teachers,  beginners  shall 
be  taught  by  teachers  who  have  had  at  least  two  years'  experience,  or  by 
normal  school  graduates;  and  in  cities  such  teachers  shall  rank,  in  point  of 
salary,  with  those  of  the  first  grade.  [Amendment  approved  March  15,  1889; 
Statutes  and  Amendments  1889,  190.^ 

1696.     General  duties  of  teachers. 

Sec.  1696.     Every  teacher  in  the  public  schools  must, — 

First  —  Before  assuming  charge  of  a  school,  file  his  or  her  certificate  with 
the  county  superintendent. 

Second  —  Before  taking  charge  of  a  school,  and  one  week  before  closing  a 
term  of  school,  notify  the  county  superintendent  of  such  fact,  naming  the 
day  of  opening  or  closing. 

Third  —  Enforce  the  course  of  study,  the  use  of  text-books,  and  the  rules 
and  regulations  prescribed  for  schools. 

Fourth  —  Hold  pupils  to  a  strict  account  for  disorderly  conduct  on  the  way 
to  and  from  school,  on  the  play-grounds,  or  during  recess;  suspend,  for  good 
cause,  any  pupil  in  the  school,  and  report  such  suspension  to  the  board  of 
trustees  or  city  board  of  education  for  review.     If  such  action  is  not  sus- 
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taincd  by  them,  the  teacher  may  appeal  to  the  county  superintendent,  whose 
decision  shall  be  final. 

Fifth  —  Keep  a  state  school  register,  in  which  shall  be  left  at  the  close  of 
the  term  a  report  showing  programme  of  recitations  and  classifications  and 
grading  of  all  pupils  who  have  attended  school  at  any  time  during  the  school 
year. 

Sixth — Make  an  annual  report  to  the  county  superintendent  at  the  time 
and  in  the  manner  and  on  the  blanks  prescribed  by  the  superintendent  of 
public  instruction.  Any  teacher  who  shall  end  any  school  term  before  the 
close  of  the  school  year  shall  make  a  report  to  the  county  superintendent 
immediately  after  the  close  of  such  term;  and  any  teacher  who  may  be  teach- 
ing any  school  at  the  end  of  the  school  year  shall,  in  his  or  her  annual  report, 
include  all  statistics  for  the  entire  school  year,  notwithstanding  any  previous 
report  for  a  part  of  the  year. 

Seventh  —  On  or  before  the  thirty-first  day  of  May  of  each  year,  the  teacher 
of  every  school  district,  or  principal  where  there  is  one,  shall  report  to  the 
county  superintendent  the  names  of  all  the  pupils  enrolled  in  the  grammar 
school  course  during  the  current  school  year. 

Eighth — Make  such  other  reports  as  may  be  required  by  the  superintend- 
ent of  public  instruction,  county  superintendent,  board  of  trustees,  or  city 
board  of  education.  [Amendment  approved  March  15,  1889;  Statutes  and 
Amendments  1889,  190.'\ 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  131. 

1699.    Appeals. 

Sec.  1699.  Any  teacher  whose  salary  is  withheld  may  appeal  to  the 
superintendent  of  public  instruction,  and  his  decision  shall  be  final,  \_ximcnd- 
ment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  190.] 

1713.     Library  fund,  hoio  expended. 

Sec.  1712.  The  board  of  trustees  and  city  board  of  education  must  expend 
the  library  fund,  together  with  such  moneys  as  may  be  added  thereto  by 
donation,  in  the  purchase  of  school  apparatus  and  books  for  a  school  library, 
including  books  for  supplementary  work,  and  no  warrant  shall  be  drawn  by 
the  superintendent  of  schools  upon  the  order  of  any  board  of  trustees  against 
the  library  fund  of  any  district,  unless  such  order  is  accompanied  by  an  item- 
ized bill,  showing  the  books  and  apparatus,  and  the  price  of  each,  in  payment 
of  which  the  order  is  drawn,  and  unless  such  books  and  apparatus  have  been 
adopted  by  the  county  or  city  board  of  education.  The  trustees  of  each  dis- 
trict shall  cause  each  book  now  in  their  district  school  library,  or  that  may 
hereafter  be  placed  in  said  library,  to  be  stamped  on  the  fly-leaf,  on  the  title 
page,  and  on  each  one  hundredth  page  of  the  book  with  the  words  "  Depart- 
ment of  Public  Instruction,  State  of  California, County, District 

Library,"  and  the  county  superintendent  is  hereby  authorized  and  instructed 
to  procure  such  stamp  for  each  district  in  his  county,  and  to  pay  for  the  same 
out  of  the  county  school  fund  of  such  district.  [Amendment  approved  March 
15 J  1889;  Statutes  and  Amendments  1889,  191.] 

1768.     County  boards  of  education,  hoio  composed. 

Sec.  1768.     In  each  county  having  a  population  of  less  than  two  hundred 
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thousand  inhabitants,  there  shall  be  a  county  board  of  education,  which  shall 
consist  of  the  superintendent  of  schools  and  four  other  members,  of  whom  at 
least  two  shall  always  be  experienced  teachers,  holding  grammar  grade  cer- 
tificates in  full  force  and  effect,  appointed  by  the  board  of  supervisors,  who 
shall  hold  their  office  for  two  years,  or  until  their  successors  are  appointed 
and  qualified.  A  vacancy  in  the  board  of  education  may  be  filled,  at  any  time 
after  its  occurrence,  by  the  board  of  supervisors.  For  the  transaction  of  busi- 
ness, three  members  shall  constitute  a  quorum;  but  no  certificate  shall  be 
issued,  renewed,  or  revoked,  nor  any  text-books  adopted,  except  by  an  affirm- 
ative vote  of  three  members.  On  the  call  of  any  member,  the  "  ayes  and 
noes"  shall  be  taken  upon  any  proposition,  and  the  vote  recorded  in  the  min- 
utes. If  the  board  of  supervisors  of  any  county  shall  refuse  or  neglect  to 
appoint  a  board  of  education,  or  fill  any  vacancy  therein,  as  herein  provided, 
then  the  county  superintendent  shall  appoint  such  board  of  education,  and 
fill  such  vacancy;  and  the  board  so  appointed  shall  have  all  the  rights,  exer- 
cise all  the  powers,  and  be  governed  by  all  the  regulations  prescribed  for 
county  boards  until  an  appointment  be  made  by  the  board  of  supervisors. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  191.'] 

1770.  Meetings  of. 

Sec.  1770.  Each  county  board  of  education  must  meet  at  fixed  periods, 
and  hold  examinations  for  the  granting  of  teachers'  certificates,  semi-annu- 
ally. All  meetings  of  the  board  of  education  shall  be  public,  and  shall  be 
held  at  the  county  seat,  and  the  record  of  their  proceedings  shall  be  kept  in 
the  office  of  the  superintendent  of  schools.  The  board  of  supervisors  shall 
allow  to  each  member  of  the  board  of  education,  including  the  secretary,  a 
compensation  of  five  dollars  per  day  for  his  services,  payable  out  of  the  same 
fund  and  in  the  same  manner  as  the  superintendent  of  schools  is  paid;  and 
all  incidental  expenses  incurred  by  the  board  of  education  shall  be  audited 
and  paid  as  other  claims  against  the  general  fund  of  the  county.  [Amend- 
ment approved  March  15,  1889;  Statutes  and  Amendments  1889,  19 1.] 

1771.  Power  of  county  hoards. 

Sec.  1771.     County  boards  of  education  have  power, — 

First — To  adopt  rules  and  regulations,  not  inconsistent  with  ihe  laws  of 
this  state,  for  their  own  government. 

Second — To  prescribe  and  enforce  rules  for  the  examination  of  teachers. 

Third — To  examine  applicants,  and  to  prescribe  a  standard  of  proficiency 
which  will  entitle  the  person  examined  to  a  certificate,  and  to  grant  certifi- 
cates of  three  grades  valid,  except  in  incorporated  cities  having  boards  of  ex- 
amination, as  follows:  — 

1.  Grammar  school  course  or  high  school:  valid  for  four  years,  authoriz- 
ing the  holder  to  teach  in  any  high  school,  grammar  school  course,  grammar 
grade,  or  primary  school. 

2.  Grammar  grade:  valid  for  three  years,  authorizing  the  holder  to  teach 
any  grammar  grade  and  primary  school. 

3.  Primary:  valid  for  two  years,  authorizing  the  holder  to  teach  any  pri- 
mary school.  Also,  to  grant  special  certificates,  valid  for  three  j^ears,  which 
shall  entitle  the  holder  to  teach  such  special  branches  as  may  be  required  by 

city  or  county  boards  of  education. 
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Fourth — To  prescribe  and  enforce  the  use  of  a  uniform  series  of  text-books, 
a  course  of  study  in  the  public  schools,  and  to  adopt  a  list  of  books  and  ap- 
paratus for  district  school  libraries. 

Fifth — To  revoke  or  suspend  for  immoral  or  unprofessional  conduct,  or 
evident  unfitness  for  teaching,  the  certificates  granted  by  them. 

Sixth  —  To  keep  a  record  of  its  proceedings. 

Seventh  —  To  issue  diplomas  of  graduation  from  any  of  the  public  schools 
of  the  county,  except  in  incorporated  cities  having  boards  of  education,  which 
diplomas  shall  be  designed  by  the  superintendent  of  public  instruction,  and 
distributed  as  other  blanks  from  his  oflSce.  Diplomas  shall  be  issued  only  to 
pupils  who  have  passed  an  examination  prescribed  by  the  county  board  of 
education.  Such  diplomas  shall  be  signed  by  the  president  and  secretary  of 
the  county  board  and  the  principal  of  the  school. 

Eighth — To  adopt  and  use  in  authentication  of  its  acts  an  official  seal. 

Ninth — All  examination  papers  shall  be  kept  on  file  in  the  office  of  the 
superintendent  of  schools  for  at  least  one  year,  and  shall  be  open  for  the  in- 
spection of  the  applicant,  or  his  authorized  agent.     [Amendment  approved 
March  15,  1889;  Statutes  and  Amendments  1889,  192.] 
The  original  section  was  also  amended  in  1887;  Statutes  1887,  129. 

1773.    Certificates,  to  whom  granted. 

Sec.  1772.  Except  as  provided  in  section  seventeen  hundred  and  seventy- 
five,  certificates  may  be  granted  only  to  those  who  have  passed  a  satisfactory 
examination  in  all  the  studies  prescribed  by  the  county  board  of  education; 
provided,  that  applicants  for  primary  county  certificates  shall  be  required  to 
pass  an  examination  only  in  arithmetic,  grammar,  geography,  composition, 
history  of  the  United  States,  orthography,  defining,  penmanship,  reading, 
methods  of  teaching,  school  law,  industrial  drawing,  physiology,  entomology, 
civil  government,  elementary  book-keeping,  and  vocal  music.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  193.1 

1773.   Examinations,  how  conducted. 

Sec.  1773.  All  examinations  shall  be  in  wiiting  in  answer  to  questions 
formulated  by  the  board  of  education.  The  said  board  shall  also  examine 
all  applicants,  orally,  touching  the  questions  asked,  and  such  other  matters 
in  connection  therewith  as  shall  have  a  tendency  to  demonstrate  the  fitness 
of  the  applicant  to  assume  the  duties  of  teacher.  The  said  board  shall  ask 
questions  of  practical  utility,  with  a  view  of  ascertaining  the  knowledge  and 
ability  of  the  applicant.  All  examinations  shall  be  public.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  193.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  130. 

1775.   Renewal  and  revocation  certificates. 

Sec.  1775.  The  board  may  also,  without  examination,  grant  county  cer- 
tificates, and  fix  the  grade  thereof,  to  the  holders  of  life  diplomas,  California, 
Nevada,  and  Oregon  state  educational  diplomas,  California  normal  school 
diplomas,  San  Francisco  normal  class  diplomas,  when  recommended  by  the 
superintendent  of  public  schools,  California  state  university  diplomas,  when 
recommended  by  the  faculty  of  the  university,  and  state  normal  school  diplo- 
mas of  other  states,  and  grammar  school  course  and  grammar  grade  certificates 
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of  other  counties  in  California;  and  may  also,  without  examination,  renew 
unexpired  certificates  previously  issued  by  them,  or  renew  or  indorse  unex- 
pired certificates  previously  granted  in  their  county;  such  renewed  or  indorsed 
certificates  to  remain  valid  for  the  same  length  of  time  for  which  new  certifi- 
cates may  be  granted;  and  the  certificates  issued,  renewed,  or  indorsed  by 
the  county  board  of  education  shall  entitle  the  holder  thereof  to  teach  in  any 
city  or  district  school  in  the  county,  except  in  incorporated  cities  having 
boards  of  examination,  in  grades  corresponding  to  the  grades  of  their  certifi- 
cates; county  boards  of  education  must  issue  certificates  upon  the  blank 
forms  prepared  and  distributed  by  the  superintendent  of  public  instruction. 
[Amendment  approved  March  15,  1889;  Statutes  and  Amendments  1889,  193.] 

1776.  Member  of  county  hoard  of  education  prohibited  from  giving  special 
instruction  for  purpose  of  passing  an  examination. 
Sec.  1776.  Any  member  of  a  county  board  of  education  who  shall,  except 
in  the  regular  course  of  study  in  the  public  schools,  teach  any  classes  where 
pupils  are  given  special  instruction,  to  prepare  them  for  passing  examination 
to  obtain  teachers'  certificates,  or  who  shall  give  special  instruction  to  any 
person  preparing  for  examination  to  obtain  a  teachers'  certificate,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  his  office  shall 
be  declared  vacant.  No  certificate  shall  be  issued  to  any  applicant  who  has 
received  special  instructions  when  preparing  for  examination  from  any  mem- 
ber of  a  county  board  of  education.  {New  section  approved  March  15,  1889; 
Statutes  and  Amendments  1889,  196.1 

1793.    When  may  he  granted  without  examination. 

Sec.  1792.  The  city  board  of  examination  may  also,  without  examination, 
grant  city  certificates  and  fix  the  grade  thereof  to  the  holders  of  California 
life  diplomas,  California,  Nevada,  and  Oregon  educational  diplomas,  Cali- 
fornia state  normal  school  diplomas,  California  state  university  diplomas, 
when  recommended  by  the  faculty  of  the  university,  unexpired  state  cer- 
tificates, city  certificates  granted  in  other  cities  of  California,  and  the  life 
diplomas  and  state  normal  school  diplomas  of  other  states;  and  may  also, 
without  examination,  renew,  and  for  immoral  or  unprofessional  conduct, 
profanity,  intemperance,  or  evident  unfitness  for  teaching,  revoke,  any  cer- 
tificates previously  granted  in  such  city  or  city  and  county.  [Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  193.] 

1817.    County  superintendent  to  furnish  annual  statement  of  funds  needed. 

Sec.  1817.  The  county  superintendent  of  each  county  having  a  population 
of  less  than  two  hundred  thousand  inhabitants  must,  on  or  before  the  first 
regular  meeting  of  the  board  of  supervisors,  in  September  in  each  year,  fur- 
nish the  supervisors  and  the  auditor,  respectively,  an  estimate,  in  writing, 
of  the  minimum  amount  of  county  school  fund  needed  for  the  ensuing  year. 
This  amount  he  must  compute  as  follows:  — 

First  —  He  must  ascertain,  in  the  manner  provided  for  in  subdivisions  one 
and  two  of  section  eighteen  hundred  and  fifty-eight,  the  total  number  of 
teachers  for  the  county. 

Second — He  must  calculate  the  amount  required  to  be  raised  at  five  hun- 
dred dollars  per  teacher.    From  this  amount  he  must  deduct  the  total  amount 
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of  state  apportionments,  less  ten  per  cent  received  by  the  county  for  the  next 
preceding  echofll  year,  and  the  remainder  shall  be  the  minimum  amount  of 
county  school  fund  needed  for  the  ensuing  year;  provided,  that  if  this  amount 
is  less  than  suflScient  to  raise  a  sum  equal  to  four  dollars  for  each  census 
child  in  the  county,  then  the  minimum  amount  shall  be  such  a  sum  as  will 
be  equal  to  four  dollars  for  cacli  census  child  in  the  county.  {^Amendment 
approved  March  15,  1889;  Statutes  and  Amendments  1889,  194-^ 

1858.   Apportionment  of  state  and  county  school  fund. 

Sec.  1858.  All  state  school  moneys  apportioned  by  the  superintendent  of 
public  instruction  must  be  apportioned  to  the  several  counties  in  proportion 
to  the  number  of  school  census  children  between  the  ages  of  five  and  seven- 
teen years,  as  shown  by  the  returns  of  the  school  census  marshals  of  the 
preceding  school  year;  provided,  that  Indian  children  not  living  under  the 
guardianship  of  white  persons,  and  Mongolian  children  not  native  born,  shall 
not  be  included  in  the  apportionment  list.  The  school  superintendent  in 
each  county  must  apportion  all  state  and  county  school  moneys  as  follows:  — 

First — He  must  ascertain  the  number  of  teachers  each  district  is  entitled 
to,  by  calculating  one  teacher  for  every  seventy  school  census  children 
between  the  ages  of  five  and  seventeen  years,  or  fraction  thereof  not  less 
than  twenty  school  census  children,  as  shown  by  the  next  preceding  school 
census. 

Second — He  must  ascertain  the  total  number  of  teachers  for  the  county, 
by  adding  together  the  number  of  teachers  assigned  to  the  several  districts. 

Third — Five  hundred  dollars  shall  bo  apportioned  to  each  district  for  every 
teacher  assigned  to  it;  provided,  that  to  districts  having  ten  and  less  than 
twenty  school  census  children  shall  be  apportioned  four  hundred  dollars; 
provided  further,  that  to  districts  having  over  seventy  school  census  children 
and  a  fraction  of  less  than  twenty,  there  shall  be  apportioned  twenty  dollars 
for  each  census  child  in  said  fraction. 

Fourth — All  school  money,  remaining  on  hand  after  apportioning  to  the 
districts  the  moneys  provided  for  in  subdivision  three  of  this  section,  must 
be  apportioned  to  the  several  districts  in  proportion  to  the  average  daily 
attendance  in  each  district  during  the  preceding  school  year.  Census  chil- 
dren, where  mentioned  in  sections  one  thousand  eight  hundred  and  seventeen 
and  one  thousand  eight  hundred  and  fifty-eight,  shall  be  construed  to  mean 
those  between  the  ages  of  five  and  seventeen  years. 

Fifth  —  Whenever  in  any  school  j'car,  prior  to  the  receipt  by  the  counties, 
cities,  or  cities  and  counties  of  this  state,  of  their  state,  county,  or  city  school 
fund,  the  school  district  or  cities  shall  not  have  sufficient  money  to  their 
credit  to  pay  the  lawful  demands  against  them,  the  coutity,  city,  or  city  and 
county  superintendent  shall  give  the  treasurer  of  said  county,  cit_v,  or  city 
and  county  an  estimate  of  the  amount  of  school  money  that  will  next  be 
paid  into  the  county,  city,  or  city  and  county  treasury,  stating  the  amount  to 
be  apportioned  to  each  district.  Upon  the  receipt  of  such  estimate,  it  shall 
be  the  duty  of  the  treasurer  of  said  county,  city,  or  city  and  county  to  trans- 
fer from  any  fund,  not  needed  to  pay  claims  against  it,  to  the  proper  school 
fund,  an  amount  not  to  exceed  ninety  per  cent  of  the  amount  estimated  hy 
the  superintendent,  and  he  shall  immediately  notify  tlie  superintendent  of  the 
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amount  so  transferred.     The  funds  so  transferred  to  the  schoo^  fund  shall  be 
transferred  by  the  treasurer  to  the  fund  from  which  they  were  taken,  from 
the  first  money  paid  into  the  school  fund  after  the  transfer.     [Amendment 
approved  March  15^  1S89;  Statutes  and  Amendments,  1889,  195.1 
The  original  section  was  also  approved  March  15,  1887;  Statutes  1887,  143. 

1859.     Districts  entitled  to. 

Sec.  1859.  No  school  district,  except  one  newly  formed,  is  entitled  to  re- 
ceive any  apportionment  of  state  or  county  school  moneys  which  has  not 
maintained  a  public  school  for  at  least  six  months  during  the  next  preceding 
school  year.  A  district  which  is  prevented  by  fire,  flood,  or  prevailing  epe- 
demic  from  maintaining  a  school  for  the  length  of  time  designated  in  this 
section,  is  nevertheless  entitled  to  its  apportionment  of  state  and  county 
school  moneys.  \_Amendment  approved  March  15,  1889;  Statutes  and  Amend- 
ments 1889,  195.] 

1869.     Issuance  of  certificate,  when  deemed  a  misdemeanor. 

Sec.  1869.  Any  state,  county,  or  city  and  county  superintendent,  or  any 
state,  county,  or  city  and  county  board  of  education,  who  shall  issue  a  certifi- 
cate or  diploma,  except  as  provided  for  in  this  title,  shall  be  guilty  of  a  mis- 
demeanor. [Amendment  approved  March  15,  1889;  Statutes  and  Amendments 
1889,  195.] 

1873.     School  officers  may  administer  oaths. 

Sec.  1873.  Every  officer,  including  secretaries  and  assistant  secretaries  of 
boards  of  education,  charged  with  the  performance  of  duties  under  the  pro- 
visions of  this  chapter,  may  administer  and  certify  oaths  relating  to  officers 
or  official  matters  concerning  public  schools.  [Amendment  approved  March 
15,  1889;  Statutes  and  Amendments  1889,  196.] 

1879.     Influencing  m,emhers  of  board,  felony. 

Sec.  1879.  The  offering  of  any  valuable  thing  to  any  member  of  a  board 
of  education,  with  the  intent  thereby  to  influence  his  action  in  regard  to  the 
granting  of  any  teacher's  certificate,  the  appointment  of  any  teacher,  super- 
intendent, or  other  officer  or  employee,  the  adoption  of  any  text-book,  or  the 
making  of  any  contract  to  which  the  board  of  education  of  which  he  is  a  mem- 
ber shall  be  a  party,  or  the  acceptance  by  any  member  of  a  board  of  educa- 
tion of  any  valuable  thing,  with  corrupt  intent,  shall  be  a  misdemeanor, 
punishable  as  by  law  provided.  Any  person  may  be  compelled  to  testify  in 
any  lawful  investigation  or  judicial  proceeding  against  any  person  who  may 
be  charged  with  any  offense  described  in  this  section,  and  shall  not  be  per- 
mitted to  withhold  his  testimony  upon  the  ground  that  it  may  criminaet 
himself,  or  subject  him  to  public  infamy;  but  such  testimony  shall  not  after- 
wards be  used  against  him  in  any  judicial  proceeding,  except  for  perjury  in 
giving  such  testimony.  Any  contract  or  appointment  obtained  from  a  board 
of  education  by  corrupt  means  shall  be  void.  Any  county  board  of  super- 
visors, or  any  city  council,  or  any  duly  authorized  committee  thereof,  may 
investigate  the  conduct  of  any  member  of  a  county,  or  city,  or  city  and 
county  board  of  education,  or  school  officer,  or  employee,  who  may  be  charged 
with  malfeasance  in  office,  and  in  such  capacity  shall  be  entitled  to  the  pro- 
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cess  of  the  courts  to  compel  the  attendance  of  witnesses,  and  the  officer  who 
shall  preside  at  such  investigation  shall  have  power  to  administer  all  neces- 
sary oaths.  [^Amendment  approved  March  15,  1889;  Statutes  and  Amendments 
1889,  196.] 

1880.    Trustees  may  call  election  to  raise  money  for  school  purposes. 

Sec.  1880.  The  board  of  trustees  of  any  school  district  may,  v/hen  in  theib 
judgment  it  is  advisable,  and  must,  upon  petition  of  a  majority  of  the  lieads 
of  families  residing  in  the  district,  call  an  eleetion  and  submit  to  the  electors 
of  the  district  whether  the  bonds  of  such  district  shall  bo  issued  and  sold  for 
the  purpose  of  raising  money  for  purchasing  school  lots,  and  for  building  or 
purchasing  one  or  more  school-houses,  and  supplying  the  same  with  furni- 
ture, necessary  apparatus,  and  improving  the  grounds,  and  for  liquidating 
any  indebtedness  already  incurred  for  such  purposes.  [Ainendment  approved 
MarcJb  15,  1889;  Statutes  and  Amendments  1889,  19G.] 

1889.    Unsold  bonds,  disposition  of. 

Sec.  1889.  Whenever  any  bonds  issued  under  the  provisfons  of  this  title 
shall  remain  unsold  for  the  period  of  six  months  after  having  been  offered 
for  sale  in  the  manner  prescribed  by  the  board  of  supervisors,  the  board  of 
trustees,  or  board  of  education  of  the  school  district  for  or  on  account  of 
which  such  bonds  were  issued,  or  of  any  school  district  composed  wholly  or 
partly  of  territory  which,  at  the  time  of  holding  the  election  mentioned  in 
section  eighteen  hundred  and  eighty-three,  was  embraced  within  the  district 
for  or  on  account  of  which  such  bonds  were  issued,  may  petition  the  board  of 
supervisors  to  cause  such  unsold  bonds  to  be  withdrawn  from  market  and 
canceled.  Upon  receiving  such  petition,  signed  by  a  majority  of  the  mem- 
bers of  said  board  of  trustees  or  board  of  education,  the  supervisors  shall  fix 
a  time  for  hearing  the  same,  which  shall  not  be  more  than  thirty  days  there- 
after, and  shall  cause  a  notice,  stating  the  time  and  place  of  hearing,  and 
the  object  of  the  petition  in  general  terms,  to  be  published  for  ten  days  prior 
to  the  day  o£  hearing,  in  some  newspaper  published  in  said  school  district,  if 
there  is  one,  and  if  there  is  no  newspaper  published  in  said  school  district, 
then  in  a  newspaper  published  at  the  county  seat  of  the  county  in  which 
such  school  or  some  part  thereof  is  situated.  At  the  time  and  place  desig- 
nated in  the  notice  for  hearing  said  petition,  or  at  an)'-  subsequent  time  to 
which  said  hearing  may  be  postponed,  the  supervisors  shall  hear  any  reasons 
that  may  be  submitted  for  or  against  the  granting  of  the  petition,  and  if  they 
shall  deem  it  for  the  best  interests  of  the  school  district  named  in  the  peti- 
tion that  such  unsold  bonds  be  canceled,  they  shall  make  and  enter  an 
order  in  the  minutes  of  their  proceedings  that  said  unsold  bonds  be  canceled, 
and  thereupon  said  bonds,  and  the  vote  by  which  they  were  authorized  to  be 
issued,  shall  cease  to  be  of  any  validity  whatever.  [New  section  approved 
March  15,  1889;  Statutes  and  Amendments  1889,  197.] 

1912.     National  Guard,  of  what  it  consists. 

Sec.  1912.     The  organized,  uniformed  militia  of  the  state  of  California  are 
known  as  the  National  Guard  of  California.    This  force  shall  not  exceed  sixty 
companies,  and  must  be  located  throughout  the  state,  with  reference  to  the 
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military  wants  thereof,  means  of  concentration,  and  other  military  require- 
ments.    [Amendment  approved  March  20,  1889;    Statutes  and  Amendments 
1889,  4^9;  to  take  effect  immediately.] 
The  original  section  was  also  amended  in  1887;  Statutes  1887,  83. 

1923.  This  section  was  repealed  by  act  approved  March  10,  1887;  Stat- 
utes 1887,  83. 

1929.    When  enlisted  men  may  be  discharged. 

Sec.  1929.  Any  enlisted  man  may  be  discharged  before  the  expiration  of 
his  term  of  service,  by  order  of  the  commanding  officer  of  the  regiment,  bat- 
talion, or  unattached  company  to  which  he  belongs,  on  the  recommendation 
of  his  company  commander,  and  for  any  of  the  following  reasons:  To  accept 
promotion  by  commission;  upon  removal  of  residence  from  the  state,  or  out 
of  the  bounds  of  the  command  to  which  he  belongs,  to  so  great  a  distance 
that,  in  the  opinion  of  such  commanding  officer,  he  cannot  properly  perform 
his  military  duty;  upon  disability,  established  by  certificate  of  a  medical 
officer;  whenever  such  commanding  officer  shall  approve  the  application  of 
two  thirds  of  the  members  of  a  company  requesting  the  discharge  of  an  en- 
listed man  thereof,  and  giving  the  reason  therefor;  if,  at  a  regular  meeting  of 
a  company,  or  of  a  meeting  called  for  that  purpose,  two  thirds  of  the  members 
of  a  company  desire  by  vote  the  discharge  of  one  of  their  members,  an  appli- 
cation for  the  discharge  of  such  soldier,  setting  forth  the  facts,  and  giving  the 
reasons  therefor,  shall  be  made  by  the  company  commander.  Or  he  may  be 
dishonorably  discharged  for  either  of  the  following  reasons:  Upon  conviction 
of  felony  in  a  civil  court;  by  sentence  of  a  court-martial.  [Amendment  ap- 
proved March  10,  1887;  Statutes  and  Amendments  1887,  83.'\ 

See  note  to  section  1912. 

1961.  An  Act  to  reimhurse  the  members  of  company  C,  sixth  regiment  of  infantry,  third  hrigade. 
National  Gvard  of  California,  located  at  the  city  of  Fresno,  for  moneys  expended  by  them  for  uni- 
forms and  outfits,  and  appropriating  money  therefor. 

[Approved  March  16, 1889;  1889,  224.J 
Eeimbursing  company  G,  N.  G.  C.,  Fremo. 

Section  1.  All  members  of  company  C,  sixth  regiment  of  infantry,  third  brigade,  of  the 
National  Guard  of  California,  located  at  the  city  of  Fresno,  who  participated  in  the  organiza- 
tion of  said  company,  and  who  were  members  thereof  when  said  company  was  mustered  into 
the  service  of  said  National  Guard  of  California,  shall  be  reimbursed  by  the  state  for  the  sums 
by  them  respectively  expended  in  the  purchase  of  uniforms,  blouses,  caps,  helmets,  and  other 
necessary  articles  pertaining  to  military  service,  and  in  use  by  such  members  when  mustered 
into  the  service  of  said  National  Guard. 
Appropriatioji. 

Sec.  2.  The  sum  of  seventeen  hundred  and  sixty-four  dollars  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  reimbursements  provided 
for  in  section  one  of  this  act;  and  after  satisfactory  proof  shall  have  been  made  to  the  board  of 
military  auditors  of  the  expenditures  referred  to  in  section  two  of  this  act,  the  state  controller 
shall  draw  his  warrant  or  warrants  in  favor  of  the  captain  of  said  company  C  for  the  sum  or 
sums  proved  to  be  due  the  members  thereof  under  the  provisions  of  section  one  of  this  act,  and 
the  state  treasurer  shall  pay  the  same. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

1962.  Numter  of  officers  and  privates. 

Sec.  1962.  The  companies  of  the  National  Guard  are  composed  of  not  less 
than  fifty  nor  more  than  one  hundred  and  three  officers  and  privates.  Cav- 
alry companies  may  have  two  first  lieutenants,  and  batteries  may  have  two 
first  and  two  second  lieutenants;  every  company  must  at  all  times  have  at 
least  one  commissioned  officer.     Each  company  may  have  not  to  exceed  ten 
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honorary  members,  who  shall  pay  fifty  dollars  per  annum  each  into  the  com- 
pany treasury,  and  shall  thereafter  be  entitled  to  all  the  exemptions  to  which 
men  on  the  active  list  are  entitled,  and  shall  not  be  required  to  drill  or  per- 
form any  military  duty  by  reason  of  such  membership.  [Avienchnent  ap- 
proved March  20,  1889;  Statutes  and  Amendments  1889,  4^9;  to  take  effect 
immediately. '\ 

1980.     Signal  corps. 

Sec.  1980.  Each  brigadier-general  commanding  a  brigade,  with  the  con- 
sent of  the  commander-in-chief,  may  muster  in  and  attach  to  it  a  signal  corps, 
consisting  of  not  to  exceed  ten  members  for  each  regiment  in  his  brigade. 
The  provisions  of  this  cod(f  relating  to  companies  shall  govern  and  control 
said  signal  corps  whenever  applicable.  Said  signal  corps  shall  be  under  the 
direct  command  of  the  signal  officer  upon  the  staff  of  the  brigadier-general 
commanding  the  brigade  in  which  said  signal  corps  is  organized;  and  there 
shall  be  no  other  signal  corps  in  the  National  Guard  except  as  herein  pro- 
vided. [New  section  added  by  act  approved  March  20,  1889;  Statutes  and 
Amendments  1889,  4^9;  to  take  effect  immediately.'] 

1990.     Staff  of  colonel,  lieutenant-colonel,  and  major. 

Sec.  1990.  The  staff  of  a  colonel  and  of  a  lieutenant-colonel,  or  major 
commanding  a  battalion,  consists  of  one  adjutant  with  the  rank  of  captain, 
one  quartermaster,  one  commissary,  one  paymaster,  one  ordinance  officer, 
one  inspector  of  rifle  practice,  and  one  signal  officer,  each  with  the  rank  of 
first  lieutenant,  one  surgeon  with  the  rank  of  major,  one  chaplain  with  the 
rank  of  captain,  one  sergeant-major,  one  principal  musician  with  the  rank  of 
sergeant-major,  one  quartermaster  sergeant,  one  commissary  sergeant,  one 
ordinance  sergeant,  one  hospital  stewart,  two  color  sergeants,  and  two  general 
guides;  the  color  sergeants  and  general  guides  to  rank  as  sergeants,  and  all 
of  whom  shall  be  appointed  by  such  commanding  officer,  and  hold  office  at 
his  pleasure,  or  until  their  successors  are  appointed  and  qualified.  [Amend- 
ment approved  March  20,  1889;  Statutes  and  Amendments  1889,  4^9;  to  take 
effect  immediately. '\ 
The  original  section  was  also  amended  in  1887;  Statutes  1887,  S3. 

2003.     Number  of  brigades. 

Sec.  2003.  The  National  Guard  of  this  state  is  organized  into  six  brigades, 
each  commanded  by  a  brigadier-general,  as  follows:  — 

First  Brigade  —  San  Diego,  Los  Angeles,  San  Bernardino,  Santa  Barbara, 
San  Luis  Obispo,  and  Ventura  counties. 

Second  Brigade — Santa  Cruz,  Santa  Clara,  San  Mateo,  San  Francisco,  Ala- 
meda, Contra  Costa,  Marin,  Sonoma,  Solano,  Napa,  San  Benito,  Monterey, 
and  Lake  counties. 

Third  Brigade  —  San  Joaquin,  Mariposa,  Tuolumne,  Fresno,  Stanislaus, 
Calaveras,  Merced,  Mono,  Inyo,  Kern,  and  Tulare  counties. 

Fourth  Brigade — Sacramento,  Yolo,  Sutter,  El  Dorado,  Alpine,  Amador, 
Placer,  and  Nevada  counties. 

Fifth  Brigade  —  Butte,  Plumas,  Lassen,  Colusa,  Yuba,  Tehama,  Shasta, 
Trinity,  Siskiyou,  Sierra,  and  IModoc  counties. 
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SixtJi,  Brigade — Mendocino,  Humboldt,  and  Del  Norte  counties.  [Amend- 
ment approved  March  19,  1889;  Statutes  and  Amendments  1889,  Ji.15;  to  take 
effect  immediately.] 

2006.  Staff  of  major-general. 

Sec.  2006.  The  staff  of  the  major-general  consists  of  one  assistant  adju- 
tant-general with  the  rank  of  colonel,  who  shall  be  chief  of  staff;  one  engineer 
officer,  one  division  inspector,  one  quartermaster,  one  commissary,  one  pay- 
master, one  ordnance  officer,  one  judge-advocate,  one  inspector  of  rifle  prac- 
tice, and  one  signal  officer,  each  with  the  rank  of  lieutenant-colonel;  one 
surgeon  with  the  rank  of  colonel,  two  aids-de-camp  with  the  rank  of  major, 
and  four  staff  orderlies  with  the  rank  of  sergeant-major,  all  of  whom  shall  be 
appointed  by  the  major-general,  and  hold  office  at  his  pleasure,  or  until  their 
successors  are  appointed  and  qualified.  [Amendment  approved  March  20, 
1889;  Statutes  and  Amendments  1889,  430;  to  take  effect  immediately. 1 

2007.  Staff  of  brigadier-general. 

Sec.  2007.  The  staff  of  each  general  of  brigade  consists  of  one  assistant 
adjutant-general  with  the  rank  of  lieutenant-colonel,  who  shall  be  chief  of 
staff;  one  engineer  officer,  one  brigade  inspector,  one  quartermaster,  one 
commissary,  one  paymaster,  one  ordnance  officer,  one  judge-advocate,  one 
inspector  of  rifle  practice,  and  one  signal  officer,  each  with  the  rank  of  major; 
one  surgeon  with  the  rank  of  lieutenant-colonel;  two  aids-de-camp  with  the 
rank  of  caf^tain;  and  two  staff  orderlies  with  the  rank  of  sergeant-major;  all 
of  whom  shall  be  appointed  by  the  brigadier-general,  and  hold  office  at  his 
])k'asure,  or  until  their  successors  are  appointed  and  qualified.  [Amendment 
approved  March  20,  1889;  Statutes  and  Araendments  1889,  430;  to  take  effect 
immediately.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  83. 

2018.    Parades,  time  of. 

Sec.  2018.  -The  National  Guard  of  California  must  parade  in  each  year  as 
follows:  — 

1.  On  the  fourth  of  July. 

2.  For  target  practice  at  such  times  as  may  be  designated  by  the  com- 
mander-in-chief, and  at  least  twice  in  each  year. 

3.  These  parades  shall  be  made  by  brigade,  regiment,  battalion,  or  com- 
pany, as  may  be  deemed  most  advisable  by  the  commander-in-chief,  who 
shall  issue  orders  to  the  National  Guard  to  carry  out  the  provisions  of  this 
section.  [Amendment  approved  March  20,  1889;  Statutes  and  Amendments 
1889,  430;  to  take  effect  immediately.] 

2022.    Drills,  regimental  and  battalion,  times  of. 

Sec.  2022.  Every  regiment,  battalion,  or  unattached  company  that  an- 
nually assembles  and  encamps  for  discipline  and  drill,  for  not  less  than 
seven  days,  shall  receive  from  the  state,  to  defray  the  expenses  of  said  en- 
campment, a  sum  equal  to  one  dollar  and  twenty-five  cents  per  day  for 
each  officer  and  man  regularly  on  duty  in  such  camp;  provided,  that  the 
aggregate  of  such  allowance  shall  not  exceed  the  sum  of  four  hundred  dollars 
per  company;  and  provided  further,  that  when  a  division  or  brigade  is  regu- 
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larly  assembled  and  encamped  for  discipline  and  drill,  for  not  less  than 
seven  days,  then,  in  addition  to  the  above  allowance,  each  general  officer  and 
staff  officer  on  the  general  staff  shall  receive  from  the  state  the  sum  of  one 
dollar  and  twenty -five  cents  per  day  while  regularly  on  duty  in  such  camp. 
[Amendment  approved  March  20,  1889;  Statutes  and  Amendments  1889,  480; 
to  take  effect  immediately.'] 
The  original  scctioa  was  also  amended  in  1887;  Statutes  1887,  83, 

2036.   Drills. 

Sec.  2026.  Each  company  must  have  at  least  three  weekly  drills  each 
month,  except  in  December  of  each  year,  when  there  need  not  be  any  drills. 
[Amendment  approved  March  10,  1887;  Statutes  and  Amendments  1887,  83.1 

2027.    Uniforms  and  equipments. 

Sec.  2027.  Thecommander-in-chief  of  the  National  Guard  shall  forthwith 
appoint  a  board,  to  consist  of  five  commissioned  officers  of  the  National  Guard, 
who  shall  determine  and  prescribe  a  uniform  and  equipments  for  the  National 
Guard,  and  when  so  determined  and  prescribed,  it  shall  be  announced  in  gen- 
eral orders  by  the  commander-in-chief,  and  when  it  is  so  announced  such 
uniform  and  equipment  shall  be  known  as  the  ''  service  "  uniforms  and  equip- 
ments of  the  National  Guard  of  this  state.  Companies  already  organized  may 
wear  the  uniforms  and  equipments  now  in  use  until  supplied  by  the  state 
with  the  "service"  uniform  and  equipments;  after  which  no  uniforms  and 
equipments  other  than  those  so  supplied  shall  be  worn,  except  at  company 
parades  or  drills.  No  money  of  the  state  must  be  used  or  applied  to  the  pur- 
chase of  uniforms  and  equipments  other  than  those  in  this  section  mentioned. 
All  non-commissioned  officers,  musicians,  and  privates  of  a  company,  or  of  a 
general,  brigade,  regimental,  or  battalion  staff,  the  members  of  the  signal 
corps,  and  of  regularly  organized  and  enlisted  bands  (which  bands  shall 
not  exceed  in  number  twenty-five  each),  shall  be  furnished  with  "service" 
uniforms  and  equipments  at  the  expense  of  the  state.  Such  uniforms  and 
equipments  shall  be  issued  to  commanders  of  the  general  staffs  of  brigades, 
regiments,  battalions,  and  companies,  upon  requisitions,  in  such  form  as  may 
be  prescribed.  The  "service"  uniform  and  equipments,  when  selected  by 
the  board,  as  hereinafter  prescribed,  shall  be  issued  to  the  several  organiza- 
tions of  the  National  Guard,  upon  requisition  from  the  proper  officer.  Eacli 
organization  of  the  National  Guard  may  wear  at  parades  and  reviews  such 
full  dress  uniforms  and  equipments  as  have  been  heretofore  adopted  and  used 
by  them,  until  it  shall  be  furnished  with  the  "service"  uniform  and  equip- 
ments. The  commanding  officer  of  each  organization  shall  be  responsible 
for  the  keeping  and  return  of  all  uniforms  and  other  military  property  com- 
mitted to  his  charge.  Each  commanding  officer  who  shall  receive,  according 
to  the  provisions  of  this  section,  uniforms  or  equipments,  or  portions  of  uni- 
forms or  equipments,  for  the  use  of  his  command,  shall  distribute  the  same 
to  his  command  as  he  shall  deem  proper.  The  "  service  "  uniform  and  equip- 
ments shall  be  furnished,  as  aforesaid,  by  a  board  which  is  hereby  provided, 
to  consist  of  the  quartermaster-general,  and  of  two  commissioned  officers  to 
be  appointed  by  the  commander-in-chief.  Said  two  officers  shall  at  all  times 
be  residents  of  the  city  and  county  of  San  Francisco.     This  board  is  author- 
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izcd  and  directed  to  puicliase  the  cloth,  arrange  for  its  cutting,  and  also  for. 
its  making,  when  required  by  the  commander  of  any  organization,  and  also 
equipments,  and  the  bills  of  said  board  shall  be  audited,  allowed,  and  paid' 
as  are  other  military  demands.     [New  section  added  by  act  approved  March 
10,  1887;  Statutes  and  Amendments  1887,  83.'] 
See  note  to  sectioa  1912. 

2031.     Regulations  for  target  practice,  xoho  shall  prescribe. 

Sec.  2031.  The  adjutant-general,  the  inspector-general  of  rifle  practice, 
and  the  division  inspector  of  rifle  practice,  shall  have  power  to  prescribe  rules 
and  regulations  for  target  practice,  which,  after  being  approved  by  the  com- 
mander-in-chief, shall  govern  all  target  practice  held  under  and  by  virtue  of 
orders  issued  by  the  commander-in-chief.  [New  section  added  by  act  approved 
March  20,  1889;  Statutes  and  Amendments  1889,  JfSl;  to  take  effect  immedi- 
ately.] 

2033.     Cadet  companies,  organization  of. 

Sec.  2032.  Each  officer  commanding  a  regiment  or  battalion  may,  with 
the  approval  of  the  commander-in-chief,  muster  and  attach  to  it  a  company 
of  cadets;  provided,  that  all  the  members  of  such  company  shall  be  pupils 
in  attendance  at  some  public  school  or  schools  within  the  limits  of  such  com- 
mand, and  shall  be  and  remain  members  of  such  cadet  company  only  while 
attending  such  public  school  or  schools.  It  shall  be  the  duty  of  such  com- 
manding officer  to  give  his  personal  attention  to  the  instruction  of  such  cadet 
company,  and  he  shall  have  power,  and  it  shall  be  his  duty,  subject  to  the 
approval  of  the  commander-in-chief,  to  prescribe  such  rules  and  regulations 
for  the  government  of  such  cadet  company  as  he  shall  see  lit.  Such  cadet 
company  shall  receive  one  third  of  the  allowances  allowed  to  a  company  in 
the  National  Guard.  The  percentage  of  their  attendance  at  drills,  and  on 
other  military  duty,  shall  not  be  considered  in  computing  the  percentages  of 
the  command  to  which  they  belong.  No  other  cadet  companies,  except  those 
organized  as  above  provided  for,  shall  be  allowed  within  the  state  of  Cali- 
fornia in  connection  with  the  National  Guard  thereof.  [Neio  section  added  by 
act  approved  March  20,  1889;  Statutes  and  Amendments  1889,  431;  to  tale 
effect  immediately.] 

2065.     Pay  while  on  active  duty. 

Sec.  2065.  Officers  and  privates  while  on  active  duty  in  the  service  of 
the  state  shall  receive  the  same  pay  and  allowance  as  the  officers  and  pri- 
vates in  the  United  States  army  of  similar  grade  serving  on  the  Pacific  coast; 
provided,  that  said  pay  shall  not  be  less  than  two  dollars  per  day,  the  same 
to  be  audited  by  the  board  of  military  auditors  upon  the  pay-roll  properly 
made  up  and  signed  by  such  officers.  [Amendment  approved  March  20, 1889; 
Statutes  and  Amendments  1889,  431;  to  take  effect  imviediately.] 

2086.     Pay  of  officers  when  detailed  on  special  duty. 

Sec.  2066.  When  an  officer  is  detailed  for  special  duty  in  any  matter 
relating  to  the  National  Guard  or  care  of  state  military  property,  by  order 
of  the  commander-in-chief,  division,  brigade,  regimental,  or  battalion  com- 
mander, he  must  be  allowed  pay,  proper  and  such  reasonable  traveling  ex- 
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penses  as  the  board  of  military  auditors  may  allow  upou  sworn  vouchers 
showing  actual  expenditures.  All  officers  shall  be  allowed  such  reasonable 
traveling  expenses  incurred  while  discharging  military  duties  as  the  board 
of  military  auditors  may  allow  upon  sworn  vouchers  showing  actual  expen- 
ditures. \_Amendment  approved  March  20,  1889;  Statutes  and  Amendments 
1889,  JfSl;  to  take  effect  immediately.] 

S078.     Courts-martial,  poioers  of. 

Sec.  2078.  Courts-martial  have  power,  on  conviction,  to  punish  by  expul- 
sion or  dismissal,  or  by  depriving  officers  of  their  rank,  or  by  such  other  and 
usual  military  fines  and  penalties  as  are  customary  in  the  army  of  the  United 
States;  provided,  that  they  shall  not  have  the  power  to  punish  by  imprison- 
ment for  more  than  five  days,  except  in  time  of  war,  insurrection,  or  rebel- 
lion; such  judgment  of  imprisonment,  when  it  becomes  final,  must  be 
executed  by  the  sheriff  of  the  county  in  which  said  court  held  its  session, 
and  the  judgment  of  such  court,  when  certified  by  its  president,  shall  be  a 
sufficient  warrant  to  said  sherifi"  to  arrest  and  detain  the  defendant  for  the 
period  of  time  named  in  the  judgment,  not  exceeding  five  days.  [Amend- 
ment approved  March  20,  1889;  Statutes  and  Amendments  1889,  431;  to  take 
immediately. 1 

2094.     Appropriation,  how  distributed. 

Sec.  2094.  There  must  be  audited,  and  allowed  by  the  board  of  military 
auditors,  and  paid  out  of  the  appropriations  for  military  purposes,  upon  the 
warrant  of  the  state  controller,  to  the  commanding  officer  of  each  infantry  or 
artillery  company  of  the  National  Guard,  the  sum  of  one  hundred  dollars  per 
month;  to  the  commanding  officer  of  each  artillery  company  and  gatling  gun 
battery  having  not  less  than  four  guns  with  which  they  regularly  drill  and 
parade,  the  sum  of  two  hundred  dollars  per  month;  and  to  the  commanding 
officer  of  each  cavalry  company,  the  sum  of  one  hundred  and  fifty  dollars  per 
month;  the  sum  so  paid  to  be  used  for  armory  rent,  care  of  arms,  and  proper 
incidental  expenses  of  the  company.  There  must  also  be  audited,  allowed, 
and  paid  out  of  the  same  appropriation,  to  the  commanding  officer  of  each 
regiment  or  battalion,  the  sum  of  five  dollars  per  month  for  each  company  in 
his  command,  for  clerical  expenses;  and  if  the  regiment  or  battalion  has 
more  than  four  companies,  and  has  attached  to  it  an  organized  and  uni- 
formed band  of  not  less  than  twelve  pieces,  the  additional  sum  of  thirty-five 
dollars  per  month  for  such  band;  and  if  the  regiment  or  battalion  has  at- 
tached to  it  a  signal  corps  of  not  less  than  eight  members,  the  additional  sum 
of  fifteen  dollars  per  month  for  such  corps;  to  each  brigadier-general,  five 
dollars  per  month  for  each  company  in  his  command,  and  to  the  major-gen- 
eral, six  hundred  dollars  per  annum;  and  to  each  company,  a  sum  necessary 
for  uniforms  and  to  keep  the  same  in  repair,  not  to  exceed  one  hundred  and 
fifty  dollars  per  annum;  and  to  the  adjutant-general,  three  thousand  five 
hundred  dollars  per  annum,  to  be  expended  by  him  in  promoting  rifle  prac- 
tice. There  shall  also  be  paid,  from  the  military  appropriations  of  the  state, 
the  sum  of  six  hundred  dollars,  for  the  purchase  of  light  carriages  for  the 
four  gatling  guns  now  in  possession  of  company  A,  second  artillery 
regiment,  second   brigade,  National    Guard  of  California,  which   shall  be 
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suitable  for  hand  service,  and  for  the  purpose  of  making  said  company  a 
more  efficient  arm  of  the  military  service.     [Amendment   approved  March 
10,  1887;  Statutes  and  Amendments  1887,  83.] 
Seo  note  to  section  1912. 

2101.   Furnishing  service  medals. 

Sec.  2101.  The  state  shall  provide  and  furnish  service  medals  to  mem- 
bers of  the  National  Guard;  as  follows,  to  wit:  For  ten  years'  active  service,  a 
bronze  medal;  for  fifteen  years'  active  service,  a  silver  medal;  and  for  twenty 
years'  active  service,  a  gold  medal.  Such  medals  shall  be  prepared  and 
issued  by  the  adjutant-general  upon  application  of  the  party  entitled  thereto, 
and  upon  proof  of  such  service  from  the  records  of  the  National  Guard.  [New 
section  added  by  act  approved  March  20,  1889;  Statutes  and  Amendments  1889, 
432.] 

2105.   Allowance. 

Sec.  2105.  There  must  be  admitted  and  allowed  by  the  board  of  military 
auditors,  and  paid  out  of  the  appropriations  for  military  purposes  to  the 
commanding  officer  of  each  signal  corps  in  the  National  Guard,  the  sura  of 
twenty-five  ($25)  dollars  per  month  for  each  ten  enlisted  members  of  said 
corps,  the  sum  so  paid  to  be  used  for  armory  rent,  care  of  arms,  and  proper 
incidental  expenses  of  the  signal  corps.  Demand  shall  be  made  and  pre- 
sented in  the  same  manner  as  for  the  expenses  of  a  company.  There  shall 
also  be  paid  from  the  appropriations  for  that  purpose  the  sum  of  one  thou- 
sand (1,000)  dollars  for  the  purchase  of  the  necessary  equipments  and  kits 
for  the  brigade  signal  corps.  There  shall  also  be  paid  from  the  appropria- 
tions for  that  purpose  the  sum  of  three  hundred  (300)  dollars  for  the  pur- 
chase of  horse  equipments  for  the  San  Francisco  Hussars,  unattached, 
Second  Brigade,  National  Guard,  California,  and  the  further  sum  of  two 
thousand  dollars  for  the  purchase  of  harness  for  the  eight  carriages  now  in 
possession  of  the  Light  Battery  A,  Second  Artillery  Regiment,  Second  Brig- 
age,  National  Guard,  California.  [New  section  added  by  act  approved  March 
20,  1889;  Statutes  and  Amendments  1889,  432;  to  take  effect  immediately.] 

2107.     An  Act  to  provide  for  the  revision  of  the  records  of  the  California  volunteers,  to  authorize 
the  adjutant-general  to  employ  additional  clerk  or  clerics  for  that  purpose,  and  to  authorize  the 
superintendent  of  state  printing  to  print,  hind,  and  issue  the  same. 
[Approved  March  16, 1889;  1889,  228.J 
Revising  records  of  California  vohmteers. 

Section  1.  The  adjutant-general  is  hereby  authorized  to  have  the  records  of  the  California 
volunteers  revised  and  rewritten,  and  he  is  hereby  empowered  and  authorized  to  employ  an  ad- 
ditional clerk  or  clerks  for  that  and  other  work  connected  therewith,  for  a  term  not  exceeding 
two  years,  at  monthly  salaries  of  one  hundred  and  fifty  dollars. 

Printing  of. 

Sec.  2.  Upon  the  requisition  of  the  adjutant-general,  the  superintendent  of  state  printing 
shall  print,  bind,  and  deliver  to  him  ten  thousand  copies  of  the  record  of  California  volunteers, 
as  provided  for  in  section  one  of  this  act,  bound  in  cloth. 

Distribution. 

Sec.  3.  The  above-mentioned  copies  of  the  records  of  California  volunteers  shall  be  dis- 
tributed by  the  adjutant-general  to  state  officers,  adjutant-generals  of  other  states,  and  upon 
application  of  living  members  of  California  volunteers,  or  their  heirs  if  deceased,  one  copy  to 
each. 

Wlien  effective. 

Sec.  4.  This  act  shall  take  efifect  from  and  after  the  commencement  of  the  forty-first  fiscal 
year. 
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2114.    Salary  of  assistant  adjutant-general. 

Sec.  2114.  The  annual  salary  of  the  assistant  adjutant-general  of  the 
state  of  California  is  the  same  as  the  salary  paid  to  deputies  for  other  state 
officers,  namely,  two  thousand  four  hundred  dollars.  [Amendment  approved 
March  14,  1889;  Statutes  and  Amendments  1880,  174;  to  take  effect  imme- 
diatcly-l 

2 136.  An  Act  to  provide  for  the  erection  of  new  huildimjs,  and  for  the  permanent  improvement  o/ 
the  buildings  vpon  the  (p-ounds  of  the  state  asylum  for  the  insane  at  Stockton,  and  to  appropriate 
money  therefor. 

[Approved  March  15, 1889;  1889, 199.1 
Fifty  thousand  dollars  was  appropriated  for  the  purpose  indicated. 

An  Act  making  an  appropi-iation  for  supplying  water,  light,  and  fuel  for  the  state  insane  asylum  at 
Stockton,  and  to  repeal  an  act  entitled  "An  Act  making  an  appropi-iationfor  supplying  water,  light, 
and  fuel  for  the  state  insane  asylum  at  Stockton,"  approved  March  II,  1SS9. 

[Approved  March  16, 1889;  1889,  225.] 
This   act  appropriated  forty  thousand   dollars,  aud  repealed  a  similar  appropriation   bill 
approved  March  11,  18S9. 

An  act  empowering  directors  of  Stockton  asylum  to  provide  for  the  construction  and  main- 
tenance of  an  open  canal  from  and  along  Nortli  Street  in  the  city  of  Stocktoxx  to  the  San 
Joaquin  River  for  sanitary  and  drainage  purposes  was  approved  March  12,  1887. 

An  Act  appropriating  the  sum  of  two  hundred  and  fifty  thousand  dollars  for  the  erection  of  addi- 
tional buildings  for  the  use  of  the  chronic  insane,  to  appropriate  funds  therefor,  and  to  provide  for 
the  expenditure  of  the  same. 

[Approved  March  i,  1887;   1887, 18.J 

An  Act  to  provide  for  furnishing  the  boiler-house  and  for  repairing  the  buildings  upon  the  grounds  of 
the  state  asylum  for  the  itisane  at  Stockton,  and  to  appropriate  money  therefor. 
I  Approved  March  14,  1889;  1889,  142.] 
Furnishitig,  etc.,  state  insane  asylum,  Stockton. 

Section  1.  The  following  sum  of  money  is  hercljy  appropriated  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  for  furnishing  and  arranging  boilers  and  machinery 
in  boiler-house,  boring  of  wells,  erection  of  water-tanks,  cementing  floors  and  walls,  repairs  of 
roofs,  floors,  plumbing,  drains,  ventilating  shafts  and  pipes,  and  for  painting  roofs  and  wood- 
work of  the  buildings  of  the  state  insane  asylum  at  Stockton,  twenty-nine  thousand  seven 
hundred  and  fifty  dollars.     All  of  which  may  be  expended  during  the  forty-first  fiscal  year. 

An  Act  appropriating  the  sum  of  two  hundred  and  five  thousand  dollars  for  the  erection  of  additional 
buildings  at  Agnewsfor  the  use  of  the  chronic  insane,  to  appropriate  money  therefor,  and  to  provide 
for  the  expenditure  of  the  same. 

[Approved  March  14,  1889;  1889, 173.] 
This  act  appropriated  two  hundred  and  five  thousand  dollars  for  the  purpose  indicated,  and 

took  effect  immediatclj'. 

An  Act  to  provide  for  the  erection  and  management  of  a  state  hospital  for  the  insane,  to  be  located  in 

southern  California. 
[Approved  March  11,  ISSD;  1889, 120.J 
Southern  California  state  hospital  for  insane. 

Section  1.     There  shall  bo  establislied  in  one  of  the  counties  hereinafter  named,  and  upon  a 
site  to  be  selected  by  commissioner.3  appointed  for  that  purpose,  an  institution  for  the  care  and 
treatment  of  the  insane,   to  be  designated  as  the  soutliern  California  state  hospital  for  the 
insane. 
Com/mvisioners  to  select  site. 

Sec.  2.     The  governor  of  the  state  of  California  is  hereby  authorized  and  directed  to  appoint 
five  commissioners,  one  from  each  of  tlic  following  counties:  San  Diego,  San  Bernardino,  Los 
Angeles,  Ventura,  and  Santa  Barbara,  who  sliall  be  citizens  of  the  United  States,  and  residents 
of  southern  California,  to  select  a  site  for  said  institution. 
Time  within  wldch  to  proceed  to  select. 

Sec.  .3.  The  commissioners  shall,  within  ten  days  after  their  appointment,  proceed  to  select 
in  the  county  of  Los  Angeles,  San  Bernardino,  Ventura,  Santa  Barbara,  or  San  Diego,  a  suit- 
able site  for  said  hospital,  of  not  less  than  one  hundred  acres  of  land,  and  in  the  selection  of 
such  site  the  commissioners  shall  be  governed  by  advantages  for  health,  convcnieiice  of  access, 
and  general  sanitary  surroundings. 
To  ascertain  cost. 

Sec.  4.  The  commissioners  shall  ascertain  the  cost  of  the  proposed  site,  and  report  the  same 
to  the  governor  for  approval,  and  when  approved,  shall  purchase  the  same  for  and  on  behalf  of 
the  state. 
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Ti'aveling  erpenses. 

Sec.  5.     The  commissioners  shall  receive  no  compensation  for  their  services,  Lut  their  travel- 
ing expenses,  not  exceeding  three  hundred  dollars  for  each  commissioner,  shall  Ijo  paid  by  the 
state,  their  bills  for  the  same  shall  be  audited  by  the  state  board  of  examiners,  and  paid  out  of 
the  general  fund. 
Appointment  of  tnislces. 

Sec.  G.  Immediately  after  the  purchase  of  such  site,  the  governor  is  hereby  authorized  and 
directed  to  appoint  five  trustees  of  said  hospital,  residents  of  southern  California,  of  whom 
three  shall  serve  for  two  years  and  two  for  four  years;  and  thereafter  the  term  of  office  of  such 
trustees  shall  be  four  years.  If  at  any  time  a  vacancy  occurs  in  the  board  of  trustees,  the  gov- 
ernor shall  appoint  a  suitable  person  to  act  as  trustee  for  tlio  unexpired  term.  The  trustees 
shall  qualify  by  taking  an  official  oatli  witliin  two  days  after  tlie  date  of  their  appointment,  and 
shall  organize  by  selecting  one  of  their  number  to  act  as  chairman.  They  shall  also  have  jjower 
to  select  a  secretary,  whose  compensation  shall  be  fixed  by  them,  but  shall  not  exceed  twelve 
hundred  dollars  per  annum. 
Adoption  of  plans. 

Sec.  7.  As  soon  as  practicable  after  their  appointment,  tlie  said  trustees  shall  procure  and 
adopt,  by  and  with  the  advice  of  the  medical  superintendent  of  the  insane  asylum  at  Stockton, 
plans  and  specifications  for  the  construction  of  the  hospital  to  be  constructed  under  the  provis- 
ions of  this  act,  and  shall  submit  the  same  to  the  governor  of  the  state  for  his  approval,  and 
upon  the  approval  thereof  by  him,  shall  proceed  with  the  construction  of  said  hospital. 
Advertising  for  bids  for  construction  of. 

Sec.  8.  Upon  tlie  approval  of  such  plans  and  specifications,  the  board  of  trustees  shall 
advertise,  in  one  or  more  newspapers  of  general  circulation,  for  bids  for  tho  construction  of 
said  hospital,  and  shall  award  the  contract  for  the  erection  of  said  hospital  to  the  lowest  respon- 
sible bidder;  provided,  however,  that  the  said  board  shall  have  the  right  to  reject  any  and  all 
bids. 
Appropriation. 

Sec.  9.  There  is  hereby  appropriated  the  sum  of  three  hundred  and  fifty  thousand  dollars 
for  the  purpose  of  purchasing  said  site  and  erecting  the  said  building,  and  to  be  placed  in  a 
fund  to  be  known  as  the  southern  California  insane  hospital  fund. 

Diiti/  of  controller. 

Sec.  10.  The  controller,  of  state  is  hereby  authorized  and  directed  to  draw  his  warrant  on 
the  treasurer  of  state  in  favor  of  said  board  of  trustees,  on  their  requisition,  on  said  fund  hereby 
created,  with  the  approval  of  the  state  board  of  examiners,  but  not  more  than  twenty  thousand 
dollars  shall  be  drawn  at  any  one  time  for  building  purposes,  nor  shall  the  board  of  examiners 
approve  any  requisition,  except  the  first,  until  a  detailed  account  of  the  expenditure  of  tho  sum 
previously  drawn  shall  be  filed  with  said  state  board  of  examiners,  by  the  board  of  trustees; 
prodded,  however,  that  the  controller  shall  draw  his  warrant  for  the  payment  for  the  site  for 
said  hospital,  upon  the  requisition  of  the  commissioners  hereinbefore  provided  for  with  the 
approval  of  tlie  governor. 
Appointment  of  architect  and  superintendent  of  construction. 

Sec.  11.  The  trustees  shall  have  power  to  employ  a  competent  architect  to  make  the  neces- 
sary plans,  drawings,  and  specifications,  and  employ  a  competent  person  to  superintend  the 
construction  of  said  hospital,  and  fix  his  compensation,  subject  to  the  approval  of  tho  state 
board  of  examiners.  The  superintendent  of  construction  may  be  removed  at  any  time  by  said 
trustees,  and  another  appointed  in  his  place. 
Bond  of  contractor. 

Sec.  12.     Said  trustees  shall,  at  the  time  of  entering  into  the  contract  for  the  construc- 
tion of  such  hospital,  require  the  contractor  to  give  a  bond,  in  such  sum  as  they  may  designate, 
for  the  faithful  performance  and  full  execution  of  the  said  contract,  which  bond  shall  be  exe- 
cuted by  sufficient  sureties,  and  subject  to  approval  by  the  board  of  examiners. 
Management. 

Sec.  13.  Upon  the  completion  of  said  hospital,  the  same  shall  be  conducted  under  the  con- 
trol and  management  of  the  board  of  trustees  and  their  successors  in  office.  They  shall  cause 
to  be  kept  a  full  and  correct  record  of  their  proceedings,  which  shall  be  open  at  all  times  to  the 
inspection  of  any  citizen  desiring  to  examine  the  same.  As  soon  as  said  building  is  finished, 
furnished,  and  ready  for  the  reception  of  patients,  the  trustees  shall  elect  a  medical  director  for 
said  hospital,  whose  term  of  office  shall  be  four  years.  And  thereafter  the  said  trustees  shall 
elect  a  medical  director  when  it  becomes  necessary,  and  one  or  more  assistant  phj'sicians,  as  in 
the  judgment  of  the  trustees  the  proper  management  of  the  hospital  may  demand,  whose  term 
of  office  shall  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  medical 
director  and  assistant  physician  shall  be  educated  and  experienced  physicians,  and  regular 
graduates  of  medicine,  and  shall  have  practiced  medicine  not  less  than  five  years  from  the  date 
of  diploma.  The  duties  of  the  medical  director,  in  his  absence  or  sickness,  shall  be  performed 
by  the  assistant  physician. 
To  reside  at  hospital. 

Sec.  14.     The  medical  director  and  assistant  physician  shall  both  reside  at  the  hospital,  and 
shall  not  engage  in  practice  other  than  in  the  employment  of  the  state. 
Salaries  of. 

Sec.  15.  The  salaries  of  the  medical  director  and  assistant  physician  shall  be  of  the  sama 
amount  as  is  allowed  to  the  physician  in  charge  of  the  insane  asylum  at  Stockton. 
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Powers  and  duties  of  trustees. 

Sec.  16.  Except  in  so  far  as  is  limited  or  enlarged  by  the  provisions  of  this  act,  the  said 
trustees  shall  ha\"e  the  same  power,  duties,  responsibilities,  and  obligations  as  are  conferred  by 
law  upon  tlie  trustees  of  the  state  asylum  for  the  insane  at  Napa,  and  shall  receive  like  compen- 
sation; provided,  hoivever,  that  during  the  construction  of  said  hospital,  said  trustees  may  re- 
ceive from  the  state  their  actual  traveling  and  other  expenses  while  engaged  in  the  duties  of 
their  office;  the  amount  of  such  expenses  to  be  allowed  and  approved  by  the  state  board  of 
examiners. 
CoPimitmenti. 

Sec.  17.  After  said  hospital  is  prepared  to  receive  and  take  care  of  the  insane,  all  persona 
committed  to  an  insane  asylum  from  the  counties  of  southern  California  shall  be  committed  to 
said  southern  California  state  hospital  for  insane,  and  the  insane  from  any  part  of  the  state 
may  be  committed  to  and  admitted  in  said  hospital. 

Sec.  is.     This  act  shall  take  efl'ect  from  and  after  its  passage. 

An  Act  to  amend  sections  one  and  fifteen  of  an  act  to  provide  an  additional  asylum  for  the  insane  of 

the  state  of  California,  appi-oved  March  9,  1SS5. 

r Approved  March  11,  18S9;  1889,  130.] 

Section  1.     Section  one  of  an  act  to  provide  an  additional  asylum  for  the  insane  of  the  state 
of  California,  approved  March  ninth,  eighteen  hundred  and  eighty -five,  is  hereby  amended  to 
read  as  follows:  — 
Title  to  aifijhirti. 

Section  1.  The  California  hospital  for  the  chronic  insane  located  at  Agnews,  in  the  county 
of  Santa  Clara,  shall  hereafter  be  known  as  the  state  insane  asylum  at  Agnews. 

Sec.  2.     Section  fifteen  of  an  act  to  provide  for  an  additional  asylum  for  the  insane  of  the 
state  of  California,  approved   April   fifteenth,    eighteen   hundred   and   eighty-five,    is  hereby 
amended  to  read  as  follows:  — 
Admission  of  pi  tients. 

Section  15.  Patients  shall  be  admitted  to  the  state  insane  asj'lum  at  Agnews  in  the  same 
manner  and  upon  the  same  conditions  that  patients  are  now  admitted  to  the  state  insane  asylum 
at  Stockton  or  at  Napa. 

Sec.  3.     This  act  shall  take  efl'ect  from  and  after  its  passage. 

An  Act  entitled  an  act  to  establish  a  branch  insane  asylum  for  i/ie  insane  of  the  state  of  California  at 
Uldah,  to  be  known  as  the  Mendocino  state  insane  a-sylum,  and  anpropriating  money  therefor. 
[Approved  February  20, 1889;  1889,  25.] 
Mendocino  state  asylum  for  the  insane. 

Section  1.     There  shall  be  established  at  or  within  three  miles  of  Ukiah,  Mendocino  County, 
state  of  California,  an  institution  for  the  care  and  treatment  of  the  insane,  to  be  designated  as 
the  Mendocino  state  asylum  for  the  insane. 
Directors, 

Sec.  2.  The  governor  shall  appoint  five  directors  to  select  tlie  site  for  said  asylum,  and  to 
obtain  the  title  thereto,  and  to  manage  the  afl'airs  of  the  institution,  three  of  whom  shall  be 
residents  of  the  county;  and  he  shall  designate  at  the  time  of  such  appointment  tlieir  respective 
terms  of  office,  in  accordance  with  the  following  classification,  to  wit:  three  of  said  directors 
shall  serve  for  two  years,  and  two  of  said  directors  shall  serve  for  four  years,  from  the  time  of 
their  appointment.  Their  successors  shall  be  appointed  by  the  governor,  and  shall  hold  their 
offices  for  the  term  of  four  years,  and  until  their  successors  are  appointed  and  qualitied.  In 
case  of  a  vacancy  occurring  in  said  board,  the  governor  shall  appoint,  in  the  manner  aforesaid, 
to  fill  the  unexpired  term. 
Oath  of  office. 

Sec.  3.     The  directors  provided  for  in  the  preceding  section  shall  qualify  by  taking  the  usual 
oath  of  office,  and  shall  enter  upon  their  duties  within  thirty  days  after  their  appointment. 
Plans,  drawings,  and  specifications. 

Sec.  4.  The  directors  shall  procure  and  adopt  plans,  drawings,  and  specifications  for  tlie 
construction  of  the  asylum  and  other  buildings,  and  the  improvement  of  the  grounds,  and  shall 
make  provision  for  the  erection  of  the  buildings,  and  cause  tiie  same  to  be  carried  out  in  accord- 
ance with  such  plans  and  specifications,  and  on  such  terms,  as  they  may  tleem  .proper;  pcorided, 
tiiat  the  directors  shall  not  adopt  any  plans  for  the  asylum  or  other  buihlings  that  will  not 
secure  the  building  and  finishing  of  at  least  one  section  thereof,  suitable  for  the  accommodation 
and  treatment  of  patients,  with  the  appropriation  named  in  this  act. 
Directors  not  to  be  interested. 

Sec.  5.     The  directors  and  other  officers  shall  have  no  interest,  direct  or  indirect,  in  the  fur- 
nishing of  any  building  materials,  or  in  any  contracts  for  the  same,  or  in  any  contract  for  labor 
in  the  ercctio.i  of  said  asylum,  nor  in  any  contract  for  any  labor,  material,  or  supplies  for  the 
maintenance  thereof. 
Accommodation. 

Sec.  G.     The  plans  and  specifications  for  said  asylum  shall  be  upon  the  basis  of  accommodat- 
ing not  exceeding  five  hundred  patients  at  any  one  time. 
Name  of  hoard  —  Powers. 

Sec.  7.     The  board  of  directors  shall  be  known  by  the  name  and  style  of  the  board  of  direc- 
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tors  of  tlio  Mendocino  state  asylum  for  the  insane.  Tliey  shall  have  power  to  go%'ern,  manage, 
and  administer  the  ailairs  of  said  asylum,  and  make  and  adopt  by-laws  for  their  own  govern- 
ment and  the  government  of  said  asylum.  They  shall  cause  to  he  kept  a  full  and  correct  record 
of  their  proceedings,  which  shall  bo  open  at  all  times  to  the  inspection  of  any  citizen  desiring 
to  examine  the  same.  They  shall  hold  stated  meetings  at  the  asylum  montldy,  and  a  majority 
of  tlie  board  sliall  constitute  a  quoi'um  for  the  transaction  of  business.  They  shall  make  a 
thorough  inquiry  into  all  the  departments  of  labor  and  expense,  and  a  careful  examination  of 
the  buihlings,  propert}',  and  general  condition  of  the  asylum.  They  shall  submit  to  the  gov- 
ernor, biennially,  on  or  before  the  first  day  of  September  next  preceding  tlie  regular  session  of 
the  legislature,  a  report,  showing  the  receipts  and  expenditures,  the  general  condition  of  the 
asjlum,  the  number  of  patients  nnder  treatment  during  the  two  preceding  years,  and  such 
other  matters  touching  the  general  affairs  of  the  asylum  as  they  may  deem  advisable.  As  soon 
as  they  shall  deem  it  necessary  for  the  proper  completion,  furnishing,  and  management  of  said 
institution,  the  board  of  directors  shall  elect  a  medical  superintendent,  whose  term  of  ofBce 
shall  be  four  years,  and  until  his  successor  is  elected  and  qualilied;  and  henceforth,  the  directors 
sliall  elect  the  medical  superintendent  when  it  becomes  necessary  l)y  the  expiration  of  his  term 
of  office,  or  by  the  occurrence  of  a  vacancy  in  said  office. 

To  elect  a  treasurer: 

Sec.  8.  The  board  of  directors  shall  elect  a  treasurer,  who  shall  not  Ije  of  their  number,  and 
who  shall  hold  his  office  for  two  years,  and  until  his  successor  is  elected  and  qualified.  Before 
entering  upon  his  duties,  the  treasurer  shall  qualify  by  taking  the  iisual  oath  of  office,  and  shall 
give  bond  with  good  and  sufficient  sureties  in  a  sum  not  less  than  thirty  thousand  dollars,  pay- 
able to  the  people  of  the  state  of  California,  to  be  approved  by  the  board  of  directors,  and  con- 
ditioned for  the  faithful  performance  of  his  duties  according  to  law,  and  for  the  delivery  to  his 
successor  of  all  books,  papers,  vouchers,  moneys,  and  effects  held  by  him  by  virtue  of  his  office. 
The  board  of  directors  may  increase  the  amount  of  the  bonds  of  the  treasurer,  and  may  require 
additional  surety  at  any  time,  and  tliey  may  remove  him  for  good  and  sufficient  cause.  The 
treasurer  .shall  act  as  the  secretary  of  the  board  of  directors,  and  have  charge  of  their  books 
and  accounts;  and  he  shall  render  to  the  state  board  of  examiners  monthly  a  detailed  statement, 
under  oath,  of  the  expenses  of  the  preceding  month,  and  shall  perform  such  other  duties  as  the 
board  of  directors  may  require.  He  shall  have  a  yearly  salary  of  six  hundred  dollars,  payable 
quarterly  out  of  any  moneys  appropriated  to  the  use  of  the  asylum. 

Com'pensntmi  of  directors. 

Sec.  9.  Each  director  shall  receive  as  his  compensation  ten  dollars  for  each  meeting  of  the 
board  at  which  he  shall  be  present,  payable  out  of  any  moneys  appropriated  to  the  use  of  tiie 
asylum;  provided,  that  the  sum  paid  to  such  director  shall  not  exceed  one  hundred  and  fifty 
dollars  per  annum;  and  provided  further,  that  any  director  whose  residence  is  out  of  the  county 
in  which  said  asylum  is  situated  shall  be  allowed  for  traveling  expenses  mileage  at  the  rate  of 
ten  cents  per  mile  for  the  distance  necessarily  traveled  in  attending  the  monthly  meeting  of 
the  board. 
Medical  superintendent,  poivers  of. 

Sec.  10.  The  medical  superintendent  shall  be  a  well-educated  and  experienced  jAysician, 
and  a  regular  graduate  in  medicine,  and  shall  have  practiced  at  least  five  years  from  the  date 
of  his  diploma.  He  shall  be  the  chief  executive  officer  of  the  asylum.  He  shall  have  the 
general  superintendence  of  the  buildings,  grounds,  and  property  thereof,  subject  to  the  laws 
and  regulations  of  the  directors.  He  shall  have  the  control  of  the  patients,  prescribe  or  direct 
their  treatment,  adopt  sanitary  measures  for  their  welfare,  and  discharge  such  as,  in  his 
opinion,  have  permanently  recovered  their  reason.  He  shall  appoint,  with  the  approval  of 
the  directors,  as  many  attendants  and  assistants  as  he  may  think  necessary  for  the  effi- 
cient and  economical  care  and  management  of  the  asylum,  and,  with  tlie  consent  of  the 
board  of  directors,  fix  their  compensation,  and  discharge  any  of  them.  He  shall  prescrilie 
the  duties  of  the  subordinate  officers  and  employees,  maintain  discipline  among  them,  and 
enforce  obedience  to  the  laws,  rules,  and  regulations  adopted  for  the  government  of  the  insti- 
tution. He  shall  estimate  quarterly,  in  advance,  the  probalde  expense  of  the  asylum,  and 
submit  the  same  to  the  board  of  directors  at  their  last  regular  meeting  preceding  the  commence- 
ment of  such  quarter,  for  their  approval.  And  the  controller  is  hereby  authorized  and  directed 
to  draw  his  warrants  for  the  amount  of  said  estimate  approved  by  the  directors,  as  soon  as  the 
same  shall  have  been  approved  by  the  state  board  of  examiners,  in  three  equal  sums,  in  favor 
of  the  directors,  to  be  drawn  monthly;  and  the  treasurer  is  authorized  and  directed  to  pay  the 
same  out  of  any  moneys  appropriated  by  law  for  the  use  and  benefit  of  said  asylum.  Tlie 
medical  superintendenb  shall  estimate  and  report  to  the  directors  the  amount,  kind,  and  quality 
of  provisions,  fuel,  and  clothing  required  for  the  six  months  ending  on  the  first  day  of  Maj'  a;id 
November  of  each  year;  and  the  directors  shall  then  advertise  for  contracts  for  furnishing  said 
supplies  for  three  successive  weeks  in  one  newspaper  published  in  the  vicinity  of  the  asylum, 
and  in  one  newspaper  published  in  each  of  the  cities  of  San  Francisco  and  Sacramento.  The 
contract  or  contracts  shall  be  awarded  to  the  lowest  bidder  or  bidders,  upon  their  giving  to  the 
board  of  directors  satisfactory  security  for  the  faithful  performance  of  the  same.  Necessary 
expenditures,  other  than  those  for  provisions,  fuel,  and  clothing,,  may  be  made  by  the  medical 
superintendent,  subject  to  the  approval  of  the  board  of  directors.  The  medical  superintendent 
shall  cause  to  be  kept  full  and  correct  accounts  and  records  of  his  official  transactions  from  day 
to  day,  in  books  provided  for  that  piTrpose,  in  the  mode  prescribed  in  the  by-laws.  He  shall 
see  that  his  accounts  are  fully  made  up  to  the  first  day  of  August  of  each  year,  and  shall  sub- 
mit his  annual  report  to  the  board  of  directors  as  soon  thereafter  as  practical.     He  shall  reside 
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at  the  asylum,  aii'T  shall  nob  engage  in  private  practice,  but  shall  be  at  all  tiines  in  attendance 
at  the  asylum,  unless  he  obtain  leave  of  absence  from  the  president  of  the  board  of  directors. 
Ho  shall  receive  aa  annual  salary  of  three  thousaml  dollars,  payable  inonlhly  aj  other  attaches 
ere  paid;  and  he  and  his  family,  if  he  has  one,  shall  be  furnished  room,  household  furniture, 
provisions,  fuel,  and  lights  at  and  from  the  supplies  of  the  asylum. 
A mdant  ■ph[idclan. 

Sec.  11.  When  said  asylum  shall  be  ready  for  the  admission  of  patients,  and  thenceforth 
when  a  vacancy  occurs  in  the  office  hereby  authorized,  the  directors,  iipon  the  nomination  of 
the  medical  superintendent,  shall  elect  an  assistant  i>hysician,  who  shall  bo  a  graduate  in  medi- 
cine. He  shall  qualify  by  taking  the  usual  oatli  of  office.  His  salary  shall  be  fixed  by  the 
board  of  directors,  to  be  paid  in  the  same  manner  as  the  other  employees,  and  not  to  exceed 
two  tliousa'-ul  dollars  a  j^ear.  He  shall  reside  at  tlie  asylum,  and  not  be  allowed  to  engage  in 
any  private  practice,  but  shall  be  in  attendance  at  all  times  at  the  asylum,  except  when  he  may 
obtain  leave  of  absence  from  the  medical  superintendent.  He  shall  perform  such  duties  as  may 
bo  directed  by  the  medical  superintendent,  and  prescribed  by  the  by-laws.  He  and  his  family, 
if  he  have  any,  shall  be  supplied  with  room,  board,  fuel,  and  liglits  at  the  asj'lum.  His  term  of 
oflSce  shall  be  four  years,  and  until  his  successor  is  appointed  and  qualified.  The  duties  of  the 
medical  superintendent,  in  his  absence  or  sickness,  shall  be  performed  by  the  assistant  physician. 
Rtmov'-d  of  officers. 

Sec.  12.     The  directors  may  remove  any  officer  or  employee  of  the  asylum  by  a  vote  of  four 
fifths  of  their  nuuiber  for  habitual  aud  willful  neglect  of  duty,  or  for  refusal  to  comply  with  the 
requirements  of  the  laws,  by-laws,  and  regulations  made  for  the  establishment  and  government 
of  the  institution, 
Eeqdrements  for  admission. 

Sec.  13.  A  superior  judge  of  any  county  in  this  state,  and  a  superior  judge  of  the  city  and 
county  of  San  Francisco,  shall,  upon  application  under  oath  setting  lortli  that  a  person,  by  rea- 
son of  insanit}',  is  dangerous  to  be  at  large,  cause  such  person  to  be  brought  before  liiin;  and  he 
shall  summon  to  appear  at  the  same  time  and  place  two  or  more  witnesses  who  well  knew  the 
accused  during  the  time  of  tlie  alleged  insanity,  who  shall  testify  under  oath  as  to  conversation, 
manners,  and  general  conduct  upon  which  said  charge  of  insanity  is  based;  and  shall  also  cause 
to  appear  before  him  at  the  same  time  and  place  two  physicians,  who  shall  be  regular  graduates 
in  medicine,  before  whom  the  judge  shall  examine  the  charge;  and  if,  after  a  careful  examina- 
tion of  the  case,  and  personal  examination  of  the  alleged  insane  person,  the  said  physician  shall 
certify  on  oath  that  the  person  examined  is  insane,  and  the  case  is  of  recent  or  curable  charac- 
ter, or  that  the  said  person  is  of  a  homicidal,  suicidal,  or  incendiary  disposition,  or  that  from 
any  other  violent  .sj'mptomi  the  said  insane  person  would  be  dangerous  to  his  or  her  own  life, 
or  tj  the  lives  or  property  of  the  community  in  which  he  or  she  may  live;  and  if  said  phj'sicians 
shall  also  certify  to  the  name,  age,  nativity,  residence,  occupation,  length  of  time  in  this  state, 
state  last  from,  previous  habits,  premonitory  symptoms,  apparent  cause  and  class  of  insanity, 
duration  of  the  disease  and  present  condition,  as  nearly  as  can  be  ascertained  by  inquiry  and 
examination;  and  if  the  judge  shall  be  satisfied  that  the  facts  revealed  in  the  examination 
establish  the  existence  of  the  insanity  of  the  person  accused,  and  tliat  ib  is  of  a  recent  or 
curable  nature,  or  of  a  homicidal,  suicidal,  or  incendiary  character,  or  that  from  the  violence  of 
tlie  said  sj^mptoms  tlie  insane  person  would  be  dangerous  to  his  or  her  own  life,  or  to  the  lives 
or  i)roperty  of  others,  if  at  large,  — he  shall  direct  the  sheriff  of  the  county,  or  some  suitable 
person,  to  convey  to  and  place  in  charge  of  the  officers  of  the  insane  asylum  of  this  state  to 
which  the  order  is  directed  such  insane  person,  and  shall  transmit  a  copy  of  the  complaint  and 
commitment,  and  physician's  certificate,  which  shall  always  be  in  the  form  as  furnished  to  the 
court  by  the  medical  superintendent  of  said  asylum;  aud  the  person  taking  such  insane  person 
to  the  insane  asylum  sliall  be  allowed  therefor  the  same  fees  as  are  allowed  by  law  to  the  sheriff 
in  such  cases,  to  be  paid  in  like  manner.  And  the  phj'sicians  attending  the  examination  afore- 
said shall  be  allowed  by  the  board  of  supervisors  of  the  county  in  which  the  examination  is  had 
live  dollars  each,  unless  they  are  otherwise  paid. 
Prohchiled  cases. 

Sec.  14.  No  case  of  idiocy,  imbecility,  harmless  chronic  mental  unsoundness,  or  acute  mania 
potu,  shall  be  committed  to  this  asylum;  and  whenever,  in  tlie  opinion  of  the  superintendent, 
after  a  careful  examination  of  the  case  of  any  person  committed,  ib  shall  bo  satisfactorily  ascer- 
tained by  the  said  superintendent  that  the  party  had  been  unlawfully  committed,  and  that  he  or 
she  come  under  the  rule  of  exemption  provided  for  in  this  section,  he  shall  have  the  authority  to 
discharge  such  person  so  unlawfully  committed,  and  return  him  or  her  to  the  county  from  which 
committed,  at  the  expense  of  said  county. 
Wlien  'p'Jymcntfor  care  of,  required. 

Sec.  15.  The  judge  shall  inquire  into  tlie  ability  of  insane  persons  committed  by  liiin  to  the 
asylum  to  bear  the  actual  charges  and  expenses  for  the  time  that  such  person  may  remain  in 
the  asylum.  In  case  an  insane  person  committed  to  the  asylum  under  the  provisions  of  this 
act  shall  be  possessed  of  real  or  personal  property  sufficient  to  pay  such  charges  and  expenses, 
the  judge  shall  appoint  a  guardian  for  such  person,  who  shall  be  subject  to  all  the  provisions  of 
the  general  laws  of  this  state  in  relation  to  guardians  as  far  as  the  same  are  applicable;  and 
■when  there  is  not  sufficient  money  in  the  hands  of  the  guardian,  the  judge  may  order  a  sale  of 
property  of  such  insane  person,  or  so  much  thereof  as  may  be  necessary,  aud  from  the  proceeds 
of  such  sale  the  guardian  shall  pay  to  the  board  of  directors  the  sum  fixed  upon  by  them  each 
month  for  the  maintenance  of  such  ward;  and  he  also,  out  of  the  proceeds  of  such  sale  or  such 
other  funds  as  he  may  have  belonging  to  his  ward,  pay  for  such  clothing  as  the  medical  super- 
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intendent  shall  from  time  to  time  furnish  to  such  insane  person;  and  he  shall  give  a  Lend,  with 
good  and  sufficient  sureties,  payable  to  the  board  of  directors,  and  approved  by  the  judge,  for 
the  faithful  performance  of  the  duties  required  of  hiui  by  this  act  as  long  as  the  projierty  of  his 
insane  ward  is  sufficient  for  the  purpose.  The  board  of  directors  shall  furnish  such  blank  bonds 
as  are  required  by  this  section  to  the  several  superior  judges  of  this  state.  A  breach  of  any  bond 
provided  for  in  this  act  may  be  prosecuted  iu  the  superior  court  of  any  county  in  this  state  in 
which  any  one  of  the  obligors  may  reside,  and  the  same  shall  be  prosecuted  by  the  district 
attorney  of  the  county  in  which  the  action  shall  bo  brought,  and  shall  be  conducted  throughout 
and  the  judgment  Eliall  be  enforced  as  in  a  civd  action  for  the  recovery  of  a  debt.  Should  there 
leinain  in  the  hands  of  the  board  of  directors,  or  their  treasurer,  at  the  time  any  insane  jjcrson 
is  discharged,  any  money  unexpended  so  paid  by  the  guardian  or  kindred,  the  same  shall  be 
refunded;  provided,  that  the  board  of  directors  shall  not  be  required  to  refund  any  money  for  a 
fraction  of  a  month;  but  upon  the  death  of  auy  insane  person,  after  paying  the  ordinary  burial 
expenses,  the  remainder  of  any  money  received  from  the  guardian,  or  on  deposit  with  the  board 
of  directors,  or  their  treasurer,  shall  be  refunded  to  the  person  or  the  persons  thereto  entitled 
on  demand.  Any  moneys  found  on  the  person  of  an  insane  person  at  the  time  of  arrest  shall 
be  certified  to  by  the  judge  and  sent  with  such  person  to  the  asylum,  there  to  be  delivered  to 
the  medical  superintendent,  who  shall  deliver  the  same  to  the  treasurer,  to  be  applied  to 
paj'ment  of  the  expanses  of  such  person  while  in  the  asylum;  but  upon  tlie  recovery  of  such 
insane  person  all  sums  not  exceeding  one  hundred  dollars  shall  be  returned  to  hira  when  he  is 
discharged  from  the  asylum.  The  kindred  or  friends  of  an  inmate  of  the  asylum  may  receive 
such  inmate  therefrom  on  their  giving  satisfactory  evidence  to  the  judge  of  the  court  issuing 
the  commitment  that  they  or  any  of  them  are  capable  and  suited  to  take  charge  of  and  give 
proper  care  to  such  insane  person.  If  such  satisfactory  evidence  appears  to  the  judge,  he  may 
issue  an  order,  directed  to  the  medical  superintendent  of  the  asylum,  for  the  removal  of  such 
person,  biit  the  medical  superintendent  shall  reject  all  other  orders  or  applications  for  the  release 
or  removal  of  any  insane  person.  And  if  after  such  removal  it  is  brouglit  to  the  knowledge  of 
the  jiidge,  by  verified  statement,  that  the  person  thus  removed  is  not  cared  for  properly,  or  is 
dangerous  to  persons  or  property  by  reason  of  such  want  of  care,  he  may  order  such  person 
returned  to  the  asylum. 
Non-residents  not  permitted  to  he  taken. 

Sec.  16.  Non-residents  of  this  state,  conveyed  or  coming  herein  while  insane,  shall  not  be 
committed  to  or  supported  in  the  state  asylum  for  the  insane;  but  this  prohibition  shall  not  pre- 
vent the  commitment  to  and  temporary  care  in  said  asylum  of  persons  stricken  with  insanity 
while  traveling  or  temporarily  sojourning  in  the  state,  or  sailors  attacked  with  insanity  upon 
the  high  seas  and  first  arriving  thereafter  in  some  port  within  this  state. 
Committals  to. 

Sec.  17.  Wlien  a  section  of  the  asylum.provided  for  in  this  act  is  ready  for  the  accommoda- 
tion of  patients,  the  superior  judges  in  the  counties  more  convenient  to  said  asylum  than  to  the 
asylums  at  Stockton  and  Napa,  who  are  authorized  herein  to  commit  insane  persons,  shall 
order  all  persons  thereafter  by  them  duly  examined  and  declai-ed  insane  to  the  institution 
established  by  this  act;  but  the  superior  judges  of  this  state  may  order  the  transfer  of  auy 
insane  person  committed  from  their  respective  counties,  from  one  state  asylum  to  the  other, 
upon  the  joint  recommendation  or  consent  of  the  medical  superintendents  of  each,  the  cost  of 
such  transfer  to  be  paid  by  the  guardian  or  friends  of  the  patient  transferred. 
Levy  of  tax  for  support  of. 

Sec.  18.  To  carry  out  the  provisions  of  this  act,  the  state  board  of  equalization  shall  levy, 
at  the  time  other  state  taxes  are  levied,  in  the  years  eighteen  hundred  and  ninety  and  eighteen 
hundred  and  ninety-one,  a  tax  of  such  number  of  cents  on  each  of  one  hundred  dollars  value  of 
taxable  property  in  the  state  as  will  produce  a  net  sum  of  one  hundred  and  seventy-five  thou- 
sand dollars  in  each  of  said  years,  for  the  purpose  of  creating  a  special  fund,  to  be  denominated 
the  special  Mendocino  insane  asylum  fund,  and  the  assessment  and  collection  of  said  tax 
shall  be  performed  in  the  same  manner  and  at  the  same  time  as  the  ad  valorem  state  taxes  for 
other  purposes  are  assessed  and  collected. 
Hoiu  expended. 

Sec.  19.     The  money  collected  from  the  special  tax  herein  provided  shall  be  expended  in 
establishing  a  new  asylum  according  to  the  provisions  of  this  act;   provided,  if  it  be  opened 
before  the  meeting  of  the  next  legislature,  the  maintenance  thereof  shall  be  temporarily  paid 
out  of  this  special  fund  until  other  provisions  shall  be  made  by  law  for  its  support. 
Duty  of  controller. 

Sec.  20.  The  controller  of  state  is  hereby  authorized  and  directed  to  draw  his  warrants  on  the 
treasury  of  state  in  favor  of  the  respective  directors,  on  their  requisition  upon  the  fund  hereby 
created  in  accordance  with  the  provisions  of  this  act;  provided,  not  more  than  fifteen  thou- 
sand dollars  shall  be  drawn  at  auy  one  time  for  building  purposes;  and  provided  further,  that  a 
detailed  account  of  the  expenditures  of  the  sum  previously  drawn  shall  be  filed  with  the  state 
board  of  examiners  by  said  directors  before  the  approval  of  any  other  requistion  from  the  same 
board  of  directors  for  money  for  the  purposes  aforesaid. 

Sec.  21.     This  act  shall  take  effect  from  and  after  its  passage. 

2187.     Powers  and  duties  of  directors  of  Stochon  insane  asylum. 

Sec.  2137.  The  powers  and  duties  of  the  board  of  dh-ectors  of  the  insane 
asylum  at  Stockton  are  as  follows:  — 
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1.  To  make  by-laws,  not  inconsistent  with  the  laws  of  the  state,  for  their 
own  government,  and  for  the  government  of  the  asylum. 

2.  To  hold  stated  meetings  at  the  asylum  for  the  transaction  of  business 
on  the  tenth  day  of  each  month,  except  when  the  tenth  day  of  the  month 
shall  fall  on  Saturday  or  Sunday,  and  in  such  case  the  meeting  shall  be 
held  on  the  preceding  Friday. 

3.  To  keep  a  record  of  their  proceedings  open  at  all  times  to  the  inspection 
of  any  citizen. 

4.  To  elect  a  medical  superintendent,  three  assistant  physicians,  and  a 
treasurer. 

5.  To  provide  on  the  asylum  grounds  residences,  furniture,  provisions, 
fuel,  and  lights  for  the  medical  superintendent  and  assistant  physicians  and 
their  families,  and  until  such  residences  are  provided,  there  shall  be  allowed 
to  each  of  the  assistant  physicians  a  sum  not  exceeding  one  hundred  and 
fifty  dollars  per  month,  for  the  subsistence  of  themselves  and  their  families. 

6.  To  make  diligent  inquiry  into  the  departments  of  labor  and  expense, 
the  condition  of  the  asylum,  and  its  property. 

7.  To  report  to  the  governor  a  statement  of  the  receipts  and  expenditures, 
the  condition  of  the  asylum,  the  number  of  patients  under  treatment,  and 
of  such  other  matters  touching  the  duties  of  the  board  as  is  advisable. 
[Amendment  approved  March  IS,  1889;  Statutes  and  Amendments  1889, 177.^ 

An  Act  to  atitlionze  and  empower  the  board  of  trustees  of  the  Napa  state  asylum  for  the  insane  to 
sell  and  convey  a  portion  of  real  property  situate  in  Napa  County,  in  the  state  of  California,  aiid 
belon'jinrj  to  said  state,  to  Napa  County,  for  the  puipose  of  a  public  Idfjhway,  and  to  sell  and  con- 
vey a  certain  other  portion  of  said  tract  to  an  individual  or  individuals. 

[Approved  March  20,  1889;  1889,  422.1 
The  purpose  of  this  act  is  iudicated  by  the  title. 

2150.  An  Act  to  amend  an  act  entitled  "An  Act  to  amend  section  eight  of  an  act  entitled  'An 
Act  to  provide  for  the  future  management  of  the  Napa  state  asylum  for  the  insane,'  approved 
March  6,  1876,  relating  to  the  resident  and  assistant  physicians,"  approved  March  17,  1887. 

[Approved  March  19, 1889.  J 
Amending  act,  1887 

Section  1.     Section  eight  of  an  act  entitled  "An  Act  to  amend  section  eight  of  an  act  en- 
titled 'An  Act  to  provide  for  the  future  management  of  the  Napa  state  asylum  for  the  insane,' " 
approved  March  seventeenth,  eighteen  liundred  and  eighty-seven,  is  amended  so  as  to  read  as 
follows:  — 
Appointment  of  physicians,  duties,  salaries. 

Skc.  8.  The  board  of  trustees  shall  appoint  a  resident  physician  and  three  assistant  ph3-si- 
cians,  each  of  whom  shall  hold  office  for  four  years,  and  until  his  successor  is  elected  and  quali- 
fied, except  the  third  assistant  physician,  whose  term  of  office  and  qualifications  are  hereinafter 
provided  for.  The  salary  of  the  resident  physician  shall  be  three  thousand  live  hundred  dollars 
per  annum,  and  of  the  first  and  second  assistant  physician  such  sum  as  may  be  fixed  by  the 
board  of  trustees,  not  exceeding  the  sum  of  two  thousand  five  hundred  dollars  each  per  annum, 
and  each  of  them  and  their  families  shall  be  furnished  room,  household  furniture,  provisions, 
fuel,  and  lights  at  and  from  the  supplies  of  the  asylum.  The  resident  physician  and  the  first 
and  second  assistant  physicians  shall  reside  at  the  asylum,  shall  be  well  educated  and  expe- 
rienced physicians,  regular  graduates  in  medicine,  and  shall  have  practiced  at  least  five  j'cars 
from  the  date  of  their  respective  diplomas,  and  shall  not  engage  in  outside  practice;  their  duties 
not  specified  in  this  act  shall  be  fixed  and  prescribed  by  the  by-laws  of  the  board  of  trustees. 
The  third  assistant  physician  shall  be  a  regular  graduate  in  medicine;  he  shall  reside  at  tlie 
asylum,  shall  be  furnislied  room,  household  furniture,  provisions,  fuel,  and  lights  at  aiul  from 
the  supplies  of  the  asylum,  and  shall  not  engage  in  outside  practice.  His  term  of  oflico  shall 
be  at  the  pleasure  of  the  board  of  trustees,  at  a  salary  to  be  fixed  by  said  board  of  trustees,  not 
to  exceed  two  thousand  dollars  per  annum. 

Sec.  2.     This  act  shall  take  eli'ect  from  and  after  its  passage. 

2232.     An  Act  to  provide  for  certain  improvements  and  repairs  at  the  Napa  state  asyl^imfor  the 
insane,  and  making  an  apj^roprialion  ther^or, 
[Approved  March  1("),  1869;  1889,  205.1 
This  act  appropriated  four  thousand  dollars  for  the  improving  and  laying  new  planking  and 
flooring  in  corridors  and  hallways. 
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An  Act  to  provide  for  the  construction  and  Jtirnishing  of  tico  infirmaries  at  the  Napa  state  asylum 
for  the  insane,  and  making  an  appi-oprialion  therefor. 
[Approved  March  IG,  1883;  1880,  209.1 
This  act  appropriated  twenty-eight  thousand  dollars  for  the  purpose  indicated. 

An  Act  to  provide  for  the  maintenance,  support,  and  discharge  in  certain  cases  of  insane  persons  con- 
fined in  the  state  asylum  for  the  insane,  and  for  the  control  and  management  of  a  resulting  contin- 
gent fund. 

[Approved  March  19,  1889;  1889,  329.  J 

Inquiry  as  to  ahilit;/  of  insane  person  to  support  himself. 

Section  1.  It  shall  be  the  duty  of  the  sheriff  of  any  county  in  this  state,  or  other  officer, 
immediately  upon  arresting  any  person  charged  with  being  insane,  to  notify  the  district  attor- 
ney of  the  county  in  which  said  arrest  is  made  of  the  fact  of  such  arrest,  and  it  shall  be  the 
duty  of  the  district  attorney  of  any  county  in  this  state,  at  the  time  of  the  commitment  of  an 
insane  person  to  any  state  asylum  of  tliis  state  for  the  insane,  by  the  judge  of  the  superior 
court  of  such  county,  to  make  diligent  inquiry  into  the  ability  of  such  insane  person  to  bear 
the  actual  charges  and  expenses  of  maintenance  and  support  for  the  time  that  such  person  may 
remain  in  the  asylum,  and  said  district  attorney  shall  forthwith  notify  the  board  of  trustees,  or 
board  of  directors,  as  the  case  may  be,  of  the  asylum  to  which  such  insane  person  shall  be  com- 
mitted, of  the  result  of  such  inquiry. 

Application  for  appointment  of  guardian. 

Sec.  2.  In  case  such  insane  person  shall  be,  or  shall  thereafter  become,  the  owner  of  prop- 
erty, real,  personal,  or  mixed,  it  shall  be  the  duty  of  the  district  attorney  of  the  county  from 
which  such  person  shall  have  been  committed,  in  case  such  insane  person  has  no  general  guar- 
dian, to  apply  to  the  judge  of  the  superior  court  making  the  order  of  commitment,  fof  the  ap- 
pointment of  a  general  guardian  of  the  person  and  estate,  or  either,  of  such  insane  person;  such 
application  and  appointment  to  be  made  in  the  manner  as  provided  by  the  codes  of  this  state 
for  the  application  for  appointment  and  appointment  of  guardians  of  infants  and  incompetent 
persons. 

Hearing  of  application. 

Sec.  3.  At  the  hearing  of  such  application  witnesses  may  be  subpoenaed  as  in  civil  cases,  and 
examined  under  oath  to  determine  the  character  and  value  of  the  property  of  such  insane  per- 
son. Upon  proof  of  the  existence  of  property — real,  personal,  or  mixed  —  belonging  to  such 
insane  person,  the  judge  or  court  hearing  the  application  shall  appoint  a  general  guardian  of 
the  person  and  estate,  or  either,  for  such  person,  who  shall  be  subject  to  all  the  provisions  of 
the  codes  and  general  laws  of  this  state  in  relation  to  guardians  in  other  cases,  as  far  as  the 
same  may  be  applicable.  If  at  any  time  there  is  not  sufficient  money  in  the  hands  of  tlie  guar- 
dian to  pay  the  cost  of  the  maintenance  and  support  of  said  iusane  person,  as  hereinafter  pro- 
vided, and  said  insane  person  has  other  property,  the  judge  of  said  superior  court,  or  court, 
shall,  upon  the  application  of  the  guardian,  or  in  case  he  shall  neglect  to  apply,  of  the  president 
of  the  board  of  directors  or  board  of*  trustees,  as  the  case  may  be,  of  the  asylum  to  which  such 
insane  person  has  been  committed  or  removed,  order  a  sale  of  the  property  of  such  insane  per- 
son, or  so  much  thereof  as  may  be  necessary  to  pay  the  charges  and  expenses  of  maintaining 
and  supporting  such  insane  person  at  said  asylum,  said  order  to  direct  what  property  shall  be 
sold.  Such  sale  to  be  made  in  the  manner  provided  in  the  codes  of  this  state  for  the  sale  of 
property  and  estates  of  deceased  persons. 

Guardian  to  pay. 

Sec.  4.  From  the  proceeds  of  such  sale,  or  from  such  other  funds  as  the  guardian  may  have 
belonging  to  such  insane  person,  he  shall  pay  to  the  board  of  trustees  or  board  of  directors,  as 
the  case  may  be,  of  the  asylum  to  which  such  insane  person  has  been  committed,  or  to  which  he 
or  she  may  have  been  removed,  the  sum  per  month  fixed  upon  by  them  quarterly  in  advance  for 
the  maintenance  and  support  of  such  insane  person;  and  he  shall  also,  out  of  the  proceeds  of 
such  sale  or  such  other  funds  as  he  may  have  belonging  to  such  insane  person,  pay  for  such 
clothing  as  the  medical  superintendent  or  resident  physician  of  such  asylum  shall  from  time  to 
time  furnish  to  such  insane  person. 

Bond  of  guardian. 

Sec.  5.  The  guardian  of  such  insane  person  shall  give  a  bond,  with  two  good  and  sufficient 
sureties,  payable  to  the  board  of  trustees  or  board  of  directors,  as  the  case  may  be,  of  the 
asylum  to  which  such  insane  person  has  been  committed  or  removed,  and  approved  by  the 
judge  of  said  superior  court  for  the  faithful  performance  of  his  duties  as  such  guardian. 

Secretary  of  state  toftirnish  blank  bonds. 

Sec.  6.  The  secretary  of  state,  under  the  advice  and  instruction  of  the  attorney-general, 
shall  have  printed  and  furnish  such  blank  bonds  as  are  required  by  this  act  to  the  several 
superior  courts  of  this  state.  , 

Prosecution  for  breach  of  bond. 

Sec.  7.  A  breach  of  any  bond  provided  for  in  this  act  may  be  prosecuted  by  the  board  of 
trustees  or  board  of  directors,  as  the  case  may  be,  of  the  asylum  to  which  such  insane  person  has 
been  committed  or  removed,  in  their  own  names,  in  the  superier  court  of  any  county  in  this 
state,  in  which  any  one  of  the  obligors  may  reside,  and  in  which  the  action  shall  be  brought, 
and  shall  be  conducted  throughout,  and  the  judgment  therein  enforced,  as  in  a  civil  action  for 
the  recovery  of  a  debt. 
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Kindred  to  support  indljent  insane. 

Sec.  8.  If  indigent  insane  persons  have  kindred  of  degree  of  husband,  wife,  children  other 
than  minors,  father,  or  mother,  living  within  this  state,  of  sufBcient  pecuniary  ability,  who  are 
otherwise  liable,  such  kindred,  in  the  order  above  named,  shall  support  such  indigent  insane 
person  by  pa3'ing  to  the  board  of  directors  or  board  of  trustees,  as  the  case  may  be,  of  the 
asylum  to  which  such  insane  person  has  been  committed  or  removed,  the  sum  jjcr  month  fixed 
Oil  by  them,  quarterly  in  advance,  for  the  maintenance  and  support  of  such  indigent  insane 
person,  and  such  kindred,  in  the  order  above  named,  shall  also  pay  for  the  clothing  as  the  resi- 
dent physician  of  such  asylum  shall  from  time  to  time  furnish  to  such  indigent  insane  person. 
Action  may  he  hrourjlit  for  f<iHure  of  kindred  to  comply. 

Sec.  9.  For  a  failure  to  perform  tlie  duty  devolving  upon  such  kindred  under  the  provisions 
of  this  act,  an  action  may  be  l)rought  by  the  board  of  trustees  or  board  of  directors,  as  the  case 
may  be,  of  the  asylum  to  which  such  insane  person  has  been  committed  or  remove;!,  i;i  their 
own  names,  against  said  kindred,  in  the  order  above  named.  Such  action  may  be  prosecuted 
in  the  superior  court  of  any  county  in  this  state  in  Avhich  said  kindred,  or  either  of  them,  may 
reside,  and  in  which  the  action  shall  be  brought,  which  action  shall  be  conducted  throughout, 
and  the  judgment  therein  enforced,  as  iu  a  civil  action  for  the  recovery  of  a  debt. 
Money  refunded  on  dischaj-ge  of  patient. 

Sec.  10.  Should  there  reuuiiu  in  the  hands  of  the  board  of  trustees  or  board  of  directors, 
as  the  case  may  be,  of  any  asylum  for  the  insane,  or  in  the  hands  of  their  treasurer,  at  the  time 
any  insane  person  is  discharged,  any  money  unexpended,  so  paid  by  tlie  guardian  or  kindred, 
the  same  shall  be  refunded;  provided,  that  the  board  of  trustees,  or  board  of  directors,  as  the 
case  may  be,  of  said  asylums,  shall  not  be  required  to  refund  any  money  for  a  fraction  of  a 
month;  but  upon  the  death  of  any  insane  person,  after  paying  the  ordinary  burial  expenses, 
the  remainder  of  any  moneys  received  from  the  guardian  or  kindred,  or  on  deposit  with  the 
board  of  directors  or  board  of  trustees,  as  the  case  may  be,  of  such  asylum,  or  on  deposit  with 
their  treasurer,  shall  be  refunded- to  the  person  or  persons  thereto  entitled,  on  demand.  Any 
moneys  found  on  the  person  of  any  insane  person  at  the  time  of  arrest  shall  be  certified  to  by 
the  judge,  and  sent  with  such  person  to  the  asylum,  there  to  be  delivered  to  the  treasurer  of 
the  board  of  directors  or  boarcl  of  trustees,  as  the  case  may  be,  of  such  asylum,  to  be  applied 
to  the  payment  of  the  expenses  of  such  person  while  in  the  asylum,  but  upon  the  recovery  of 
such  person,  all  sums  remaining,  after  deducting  such  expenses,  shall  be  returned  to  such  per- 
son when  discharged  from  the  asylum. 
Money  so  received  to  he  kept  separate. 

Sec.  11.  All  moneys  belonging  to  the  state  received  by  the  board  of  directors  or  board  of 
trustees,  as  the  case  may  be,  of  any  state  asylum  for  the  insane,  other  than  that  appropriated 
by  the  state,  shall  be  kept  by  said  board  in  a  separate  fund,  to  bo  known  as  the  contingent 
fund,  and  the  same  shall  by  the  said  board  be  expended  at  such  times  and  iu  such  manner  as 
to  tlie  said  board  appears  for  the  best  interest  of  such  asylum,  and  for  the  improvement  tliereof, 
and  of  the  grounds  and  buildings  therewith  connected.  A  full,  strict,  and  itemized  account  of 
all  such  receipts  and  expenditures  shall  be  included  in  the  biennial  report  of  said  board. 
When  inmate  may  he  delivered  to  care  of  others. 

Sec.  12.  The  kindred,  guardian,  or  friends  of  an  inmate  of  any  state  asylum  for  the  insane 
may  receive  such  inmate  therefrom  on  their  giving  satisfactory  evidence  to  the  judge  of  the 
court  issuing  the  commitment  tliat  they  or  any  of  them  are  capable  and  suited  to  take  care  of 
and  give  proper  care  to  such  insane  person,  and  give  protection  against  any  of  his  acts  as  an 
insane  pci'son.  If  such  satisfactory  evidence  appear  to  the  court  or  judge,  he  may  issue  an 
order  directed  to  the  medical  superintendent  or  resident  physician,  as  the  case  may  be,  of  such 
asylum,  for  the  removal  of  such  person;  but  the  medical  superintendent  or  resident  physician, 
as  the  case  may  be,  shall  reject  all  other  orders  or  applications  for  the  release  or  removal  of 
any  insane  person,  except  the  order  of  a  court  or  judge  on  proceedings  in  habeas  corpus;  and 
if  after  such  removal,  it  is  brought  to  the  knowledge  of  the  judge  by  verified  statement  that  the 
person  thus  removed  is  not  cared  for  properly,  or  is  dangerous  to  persons  or  property  by  reason 
of  such  want  of  care,  the  judge  may  order  such  person  returned  to  the  same  asylum. 
Act  construed. 

Sec.  13.  This  act  shall  not  be  so  construed  as  to  invalidate  any  existing  claim  occurring 
under  the  provisions  of  any  prior  statute  in  conflict  with  the  provisions  of  this  act. 

Sec.   14.     All  acts  in  conflict  with  the  provisions  of  this  act  are  hereby  repealed. 

Sec.   15.     This  act  shall  take  effect  immediately. 

2237.     An  Act  to  provide  for  certain  improvements  at  the  deaf,  dumb,  and  hlind  a-?ylu7ju 

[Approved  March  4,  1887;  1887,  IG.J 
The  act  appropriated  thirty-four  thousand  five  hundred  dollars  for  the  purpose  indicated. 

An  Act  toprovide  improvements  for  the  deaf,  dumb,  and  blind  asylum,  and  making  an  appropriation 

for  the  same. 

r  Approved  March  16, 1889;  1889,  30'J.l 

The  act  appropriated  seventy-nine  thousand  five  hundred  dollars  for  the  purpose  indicated. 

2305.     An  Act  to  provide  for  the  removal  of  the  mineral  cabinet  from  tlie  state  library. 

[Approved  March  9,  1887;  1887,  71.] 
Act  provided  for  appointment  by  governor  of  three  trustees  to  select  place  in  the  Crocker 
art  gallery  for  the  mineral  cabinet. 
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Notes  of  Decisions  Applicable  to  Section  2348. 
2348.  Waters  as  public  ways. — The  the  state  to  authorize  the  construction  of 
navigable  streams  of  the  state  arc  puljlic  liigli-  bridges  over  navigable  streams:  People  ex  rel. 
■ways,  and  are  for  the  use  of  the  people  of  the  Harbor  Commissioners  v.  Potrero  etc.  R.  /'.  Co., 
state.  Any  unauthorized  obstruction  or  in-  G7  Id.  IGG.  The  riglits  of  the  state  under  the 
terfcroncc  with  these  streams  by  a  private  in-  grant  of  September  28,  1850,  do  not  depend 
dividual  is  a  public  nuisance,  which  may  be  upon  nor  are  they  limited  by  the  decisions  of 
enjoined  upon  application  of  the  attorney -gen-  the  state  courts  with  respect  to  controversies 
eral  in  the  iiame  of  the  people  of  the  state:  upon  the  public  lands  of  the  United  States: 
Peoplev.  Gold  Pun  Ditch  and  Mining  Co.,  GGCal.  Lux  v.  Ila(j(jin,  69  Id.  255.  The  navigable 
138.  Upon  the  admission  of  California  into  the  waters  of  the  straits  of  Carquinez  adjoining  the 
Union,  the  state  became  vested  with  all  the  permanent  water-front  of  the  city  of  Benicia  as 
rights,  sovereignty,  and  jurisdiction  in  and  established  by  the  act  of  March  21,  1SG8,  are  a 
over  navigable  waters  and  the  soils  under  them  public  highwaj';  and  an  owner  of  land  the 
which  were  possessed  by  the  original  states  boundary  of  which  forms  a  part  of  the  water- 
after  the  adoption  of  the  constitution  of  the  front  has  a  vested  right  of  free  access  to  such 
United  States:  Lux  v.  Hagr/in,  GO  Id.  255.  highway,  of  which  he  cannot  be  deprived  with- 
This,  however,  does  not  impair  the  power  of  out  compensation:  Shirley  v.  Bishop,  G7  Id.  543. 

An  Act  authorizing  the  boards  oj" supervisors  of  the  several  counties  of  this  state  to  declare  innavigable 
streams  highways  for  the  foatiivj  of  logs  and  timber,  and  provide  for  the  improvement  and  use  of 
the  same. 

[Approved  March  7,  1889.  J 
Boards  of  supervisors  may  declare  innavigable  strea?ns  public  highways  for  certain  purposes. 

Section  1.  Uj)on  application  of  any  individual,  association,  or  corporation  interested,  the 
board  of  supervisors  of  any  county  of  this  state  may,  by  ordinance,  declare  all  or  any  portion 
of  any  river  or  stream  lying  within  the  county  which  has  not  been  declared  by  law  to  be  navi- 
gable, and  which  is  not  in  fact  navigable  for  commercial  purposes,  to  be  a  public  highway  for  the 
floating  and  transportation  of  logs,  timber,  and  lumber,  and  the  same  shall  thereupon  become 
and  be  a  public  highway  for  such  purpose,  subject  only  to  the  reservations  hereinafter  con- 
tained; and  the  board  may  also,  at  the  same  time  or  at  any  time  thereafter,  direct  the  widening, 
deepening,  straightening,  removing  obstructions  from,  building  of  dams  and  booms  in,  and 
otherwise  improving  such  streams  as  may  be  necessary  to  render  the  same  fit  and  suitable  for 
the  purpose  intended,  and  enter  into  contracts  for  the  performance  of  such  work  according  to 
law. 

Purchase  or  condemnation,  of  lands  by  boards  of  supervisors. 

Sec.  2.  In  case  any  owner  of  land  adjacent  to  or  across  which  such  stream  flows  does  not 
consent  to  the  use  of  the  stream  for  such  purpose,  and  the  making  of  the  improvements  directed, 
with  the  right  to  pass  along  the  banks  of  the  stream  for  the  purpose  of  doing  the  work,  and 
keeping  the  same  in  repair,  and  j^roperly  superintending  and  managing  the  use  of  such  highway 
for  the  purpose  intended,  and  the  taking,  at  a  fair  rate  of  compensation,  of  such  timber  and 
other  materials  along  the  bed  and  banks  of  the  stream  as  may  be  necessary  for  the  construction 
and  repair  of  the  improvements,  and  grant  the  same  to  the  county  by  suitable  instrument  in 
writing,  on  application,  the  board  of  supervisors  may  contract  for  and  purchase  any  or  all  of 
such  rights;  or  if  the  same  cannot  be  purchased  at  a  satisfactory  price,  may  authorize  proceed- 
ings to  be  commenced  in  the  name  of  the  county  to  condemn  and  pi-ocure  the  same  in  the  man- 
ner directed  by  title  seven,  j)art  three,  of  the  Code  of  Civil  ProcecTure, 

Right  of  supervisors  to  contract  to  lease  such  highway. 

Sec.  3.  Instead  of  itself  securing  the  various  rights,  and  making  the  improvements  neces- 
sary, the  board  may  enter  into  a  contract  with  any  corporation,  association,  or  individual, 
leasing  the  use  of  such  Iiighway,  with  the  right  to  collect  tolls  for  the  rafting,  floating,  and 
booming  of  logs,  timber,  and  lumber  thereon,  at  rates  of  toll  for  transporting  and  for  booming  to 
be  fixed  by  the  board,  for  a  period  of  years  from  the  completion  of  the  work,  to  be  fixed  by  the 
board,  in  consideration  of  an  agreement  in  such  contract  to  be  contained  that  the  lessee  will 
secure  the  right  of  way,  and  other  necessary  riglits,  from  land-owners,  and  make  all  improve- 
ments necessary  for  the  successful  carrying  on  of  the  business  and  use  of  the  stream  for  the 
purpose  intended,  without  any  expense  to  the  county,  and  keep  the  same  in  good  repair  during 
the  period  of  such  lease. 

Bonds  of  lessee. 

Sec.  4.    Within  twenty  days  from  the  making  of  such  contract,  and  before  the  same  shall  go 
into  effect,  the  lessee  shall  enter  into  a  bond  in  such  sum  as  may  be  fixed  by  the  board,  and 
with  sureties  approved  by  the  board,  conditioned  for  the  faithful  performance  of  the  covenants 
and  agreements  on  the  part  of  the  lessee  in  such  contract  contained. 
Power  of  lessee  to  condemn  and  secure  right  of  way. 

Sec.  5.     Such  lessee  shall  have  power  to  proceed  in  the  name  of  the  county  to  condemn  and 
secure  the  right  of  way,  and  other  rights  and  privileges  referred  to  in  section  two  of  this  act, 
in  the  manner  directed  by  the  provisions  of  title  seven,  part  three,  of  the  Code  of  Civil 
Procedure. 
Privileges  of  lessee. 

Sec.  6.  Such  lessee  during  the  term  of  such  lease  shall  receive  and  float,  or  allow  to  be 
floated,  in  such  stream,  all  floatable  logs,  timber,  and  lumber  that  may  be  offered  for  transpor- 
tation therein  by  any  person;  provided,  the  same  be  plainly  marked  with  a  distinctive  mark, 
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and  shall  have  the  right  to  charge  and  collect  for  its  own  use  tolls  therefor,  and  for  booming 
the  same,  at  rates  fixed  by  the  board  of  supervisors,  and  inserted  in  the  lease,  and  shall  have  a 
lien  thereon  for  such  tolls,  which  may  be  enforced  in  the  manner  provided  in  section  three 
thousand  and  fifty-two  of  the  Code  of  Civil  Procedure. 
Duty  of  lessee  on  expiration  of  lease. 

Sec.  7.  Upou  expiration  of  the  lease,  such  lessee  shall  turn  the  property,  with  all  improve- 
ments, over  to  the  county  in  good  repair. 

Construction  of  act. 

Sec.  8.  This  act  shall  not  be  construed  as  repealing  any  existing  law  of  this  state  upon  the 
subject  to  which  ib  relates,  not  inconsistent  with  its  provisions. 

Sec.  9.     This  act  shall  take  efifect  from  and  after  its  passage. 

An  Act  to  provide  for  the  appointment  of  an  examining  commission  on  rivers  and  harbors,  defining 
their  duties  and  piowers,  and  prescribiwj  their  compensation. 
[Approved  March  19, 1889.1 
Appointment  of  engineers. 

Section  1.  The  governor  of  the  state,  within  thirty  days  after  the  passage  of  this  act, 
shall  appoint  three  competent  engineers  in  good  standing  in  their  profession,  to  bo  known 
and  called  the  examining  commission  on  rivers  and  harbors.  The  persons  so  appointed  shall 
hold  office  until  the  first  day  of  January,  eighteen  hundred  and  ninety-one.  In  case  any 
vacancy  may  arise  in  such  commission  from  any  cause,  the  governor  shall  immediately  fill 
such  vacancy  by  appointment. 

Oath  of  office. 

Sec.  2.  Each  of  said  commissioners  shall,  before  entering  upon  the  discharge  of  his  duties, 
take  and  subscribe  an  oath  of  office.  The  said  commission  shall  organize  by  electing  a  president 
and  secretary. 

Duty  of  commission. 

Sec.  3.  The  said  commission  shall  make  a  full  and  careful  examination  into  the  condition  of 
the  Sacramento  and  San  Joaquin  rivers,  and  such  other  rivers  and  streams  as  they  may  select 
for  that  purpose.  They  shall  determine  what  steps  are  necessary  for  the  rectification  and 
improvement  of  such  rivers  and  streams,  and  shall  make,  or  cause  to  be  made,  all  such 
necessary  and  proper  surveys,  examinations,  maps,  designs,  drawings,  estimates,  specifications, 
and  exhibits  as  will  enable  the  Congress  of  the  United  States  to  clearly  uuderstand  the  condi- 
tion of  such  rivers,  and  the  cost  and  expense  of  properly  rectifying  and  improving  the  same. 
The  said  commission  shall,  whenever  requested  by  the  governor,  also  make  an  examination  for 
a  similar  purpose  into  such  harbors  as  they  may  be  so  rcqiiired  to  examine.  Said  commission 
shall  have  power  to  employ  such  persons  at  such  compensation  as  they  may  deem  proper,  as 
surveyors  or  assistants  in  any  of  the  work  herein  above  specified. 

Report  of. 

Sec.  4.  The  said  commission  shall  make  a  full  report  on  or  before  the  first  day  of  October, 
eighteen  hundred  and  ninety,  to  the  governor,  on  the  matters  hersin  specified,  which  said 
report  shall  be  in  such  form  and  contain  such  calculations,  specifications,  and  estimates  as  that 
it  may  be  to  Congress  as  the  basis  of  an  appropriation  by  Congress  for  the  improvement  of  the 
Sacramento  and  San  Joaquin  rivers,  and  other  navigable  streams  of  the  state,  and  of  such  bays 
and  harbors  as  may  have  been  examined  by  said  commission  as  herein  provided.  The  superin- 
tendent of  state  printing  shall  print  and  publish  as  many  copies  of  said  report  and  exhijjits  as 
may  be  orderetl  by  the  governor. 

Salaries. 

Sec.  5.  Each  member  of  the  said  commission  shall  receive  a  salary  of  two  thousand  four 
hundred  dollars  per  aiinum,  payable  monthly,  and  his  traveling  expenses  while  engaged  in  the 
performance  of  official  duties.  Said  salary  and  expenses  to  be  paid  out  of  any  money  in  the 
state  treasury  not  otherwise  approj)riated. 

Sec.  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

2476.  An  act  to  improve  harbor  of  Humboldt  Bay  was  approved  March  9,  1887;  Stat- 
utes 1887,  59. 

2491.     An  Act  to  provide  for  the  appointment  of  pilots,  arid  defining  their  duties  and  compensation 
at  tlieport  of  Wilmington  and  hay  of  San  Pedro. 
[Approved  March  19,  1889;  1889,  416. J 
Appointment  of  pilots. 

Section.  1.  It  shall  be  the  duty  of  the  governor  to  appoint  not  more  than  two  persons, 
residents  of  San  Pedro,  as  pilots  for  the  port  of  Wilmington  and  bay  of  San  Pedro. 

Qualifications. 

Sec.  2.     No  person  shall  be  appointed  a  pilot  who  is  not  a  citizen  of  the  United  States,  over 
twenty-one  years  of  age,  with  a  practical  knowlod:;c  of  the  management  of  sailing  vessels,  and 
of  the  location  and  distances  of  the  several  shoals,  bars,  rocks,  points  of  land,  lighthouses, 
buoys,  and  fog  signals  of  the  port  of  Wilmington  and  bay  of  San  Pedro. 
DiUy  of. 

Sec.  3.  It  shall  be  tlie  duty  of  every  pilot  of  a  vessel  upon  arriving  in  the  bay  of  San  Pedro 
to  have  tl  c  vessel  oatcly  moored  as  th.-  n.^rter  may  direct. 
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Carried  to  sea  against  his  will. 

Sec.  4.  Every  pilot  carried  to  sea  against  his  will,  when  a  pilot  boat  is  in  attendance  to  re- 
ceive him,  shall  be  entitled  to  receive  tiie  sum  of  eight  dollars  a  day  while  abacnt,  which  sum 
may  be  recovered  from  the  master  or  the  owner  of  the  vessel  taking  him  away;  iirooided,  the 
amount  hei-ein  allowed  to  be  recovered  shall  in  no  case  exceed  one  thousand  dollars. 

liemovals. 

Skc.  5.  Any  pilot  may  be  removed  by  the  governor,  and  deprived  of  his  commission  before 
its  expiration  for  the  following  causes:  — 

First  —  For  refusing  to  exhibit  his  commission  when  requested  to  do  so  by  the  master  of  any 
vessel  he  may  have  boarded. 

Second  —  For  intoxication,  either  occasional  or  habitual,  whether  the  same  be  while  in  charge 
of  a  pilot-boat  or  at  any  other  time. 

Third  —  For  negligently,  igiiorautly,  or  willfully  running  any  vessel  on  shore,  or  otherwise 
rendering  her  lialjle  to  serious  injury;  and  any  pilot  who  shall  be  deprived  of  his  commission 
for  causes  specified  in  this  subdivision  shall,  in  the  discretion  of  the  governor,  be  declared  to  be 
ineligible  for  future  appointment  under  this  act. 

Fourth —  For  being  absent  from  the  port  of  Wilmington  and  bay  of  San  Pedro  for  more  than 
thirty  daj^s,  except  when  prevented  by  sickness  from  performing  his  duties. 

Pilotiivj  without  license. 

Sec.  6.  Any  person  not  the  master  or  owner,  and  not  holding  a  commission  as  pilot,  who 
shall  pilot  any  vessel  into  or  out  of  the  harbor  of  Wilmington  or  bay  of  San  Pedro,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  in  any  court  of  competent  jurisdic- 
tion shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not 
exceeding  ninety  days. 

Liability  for  pilolaije  fees. 

Sec.  7.  All  vessels,  their  tackle,  apparel,  and  furniture,  and  the  master  and  owner  of  such 
vessels,  shall  be  jointly  and  severally  liable  for  pilotage  fees,  to  be  recovered  in  any  court  of 
competent  jurisdiction. 

Jiif/hts  of  pilots  to  preference. 

Sec.  8.  When  two  pilots  oflFer  their  services  to  a  vessel  outside  of  a  line  from  Point  Fii-min 
lighthouse  and  the  southeast  end  of  the  twenty-six  fathoms  "bank,  the  pilot  first  ofifering  his 
services  shall  have  the  preference,  and  if  the  master  of  any  vessel  shall  refuse  to  observe  such 
preference,  and  to  take  the  pilot  first  offering  his  services  on  board  as  pilot,  the  master,  the 
vessel,  her  appurtenances,  and  furniture  shall  be  jointly  and  severally  liable  to  the  pilot  en- 
titled to  the  preference  for  one  half  of  the  pilotage  fees  he  would  have  been  entitled  to  claim  had 
his  services  been  accepted. 

Bates  of  pilotaije. 

Sec.  9.  The  following  shall  be  the  rates  of  pilotage  into  and  out  of  the  bay  of  San  Pedro,  at 
the  outer  anchorage:  All  vessels  under  five  hundred  tons,  five  dollars  per  foot  draught;  all  ves- 
sels over  five  hundred  tons,  ten  cents  per  ton  for  each  and  every  ton  gross  registered  tonnage. 
For  all  vessels  engaged  in  the  whaling  or  fishing  trade,  the  rate  of  pilotage  shall  be  one  dollar 
per  foot  draught.  VVhen  a  vessel  is  spoken,  and  the  services  of  a  pilot  are  declined,  the  pilot 
shall  be  entitled  to  one  half  pilotage  rates.  All  vessels  engaged  in  the  coasting  trade  between 
ports  of  the  United  States  on  the  Pacific  coast  shall  be  exempted  from  all  charges  for  pilotage, 
unless  a  pilot  shall  actually  be  employed.  All  vessels  over  five  hundred  tons  gross  register  shall, 
when  piloted  into  or  out  of  the  harbor  of  San  Pedro  or  Wilmington  over  the  bar,  adjoining 
Dead  Man's  Island,  pay  pilotage  rates  as  follows:  Five  dollars  per  foot  draught,  and  five  cents 
per  ton  for  each  ton  gross  registered  tonnage. 

Sec.  10.     This  act  shall  take  effect  immediately. 

2532.     Office  hours  of  harbor  commissioners^  office. 

Sec.  2522.  The  secretary  must  keep  the  office  of  the  board  open  every  day, 
legal  holidays  excepted,  from  nine  o'clock,  a.  m.,  till  four  o'clock,  p.  m.  He 
shall  safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office,  and 
for  all  the  books  and  papers  of  the  board,  attend  their  meetings,  and  keep  a 
perfect  record  of  their  proceedings,  with  the  names  of  the  commissioners 
present  thereat.  He  must  keep  in  proper  books  an  account  of  all  moneys 
received  and  paid,  and  on  or  before  the  fifth  day  of  each  month  must  send  to 
the  state  controller  a  statement  thereof,  under  oath,  for  the  preceding  month, 
showing  the  sources  from  which  such  moneys  ^yere  received,  and  the  purposes 
for  which  they  were  paid,  and  must  also  report  to  the  controller  the  amount 
paid  to  the  state  treasurer  for  the  month  covered  by  such  statement.  He 
must  enter  daily,  in  proper  wharf-books,  the  returns  made  by  the  wharfingers 
and  collectors,  and,  on  the  last  day  of  each  month,  settle  the  accounts  of  each 
of  them,  and  balance  the  said  books  as  soon  as  possible  thereafter.     When 
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money  is  received  from  any  source,  he  must  retain  a  stub  corresponding  in 
number,  date,  and  amount  with  the  receipt  given  therefor,  and  he  must  re- 
quire the  person  paying  it  to  sign  said  stub.  He  must  record,  at  length,  all 
contracts  and  agreements  made  by  the  board,  and  keep  a  record  of  all  per- 
sonal property  purchased,  and  its  cost;  and  in  case  any  be  sold,  the  name  of 
the  purchaser,  date  of  sale,  and  the  price  received  therefor.  Before  entering 
on  the  duties  of  his  office,  he  must  give  an  official  bond  in  the  sum  of  fifty 
thousand  dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must 
be  approved  by  the  board,  by  written  indorsement  thereon,  and  be  filed  with 
such  oath  in  the  office  of  the  secretary  of  state.  The  assistant  secretary  shall 
attend  at  the  office  during  office  hours,  and  must  perform  such  service  as  may 
be  required  of  him  by  the  secretary  or  the  board.  Before  entering  on  the 
duties  of  his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thou- 
sand dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must  lie 
approved  by  the  board,  by  written  indorsement  thereon,  and  be  filed  with 
such  oath  in  the  office  of  the  secretary  of  state.  The  attorney  shall  attend  to 
the  prosecution  and  defense  of  all  suits,  and  render  such  legal  service  as  may 
be  required  of  him  by  the  board.  The  chief  engineer  must  prepare  such 
plans  and  specifications  as  the  board  may  direct,  and  if  adopted  and  the 
work  ordered  by  the  board  to  be  done,  must  superintend  its  construction. 
He  must  give  constant  attention  to  the  condition  of  the  seawall  and  thorough- 
fare, of  the  sheds,  wharves,  piers,  and  landings,  of  the  streets  or  parts  thereof 
under  the  jurisdiction  of  the  board,  and  when  repairs  are  needed,  must  forth- 
with report  to  the  board,  in  writing,  their  nature  and  extent,  and  if  ordered 
by  the  board,  must  have  the  same  done  at  once.  He  must  keep  himself  in- 
formed as  to  the  depth  of  water  in  the  various  docks  and  slips,  and  report  to 
the  board,  from  time  to  time,  what  dredging  is  required.  He  must  keep  a 
register,  properly  indexed,  showing  the  date,  place,  and  character  of  every 
piece  of  work  done  and  dock  dredged,  when  begun  and  when  finished,  with 
proper  descriptions  and  drawings.  He  must  take  and  subscribe  an  official 
oath,  and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved  by 
the  board  by  written  indorsement  thereon.  Said  bond  and  oath  must  be  filed 
in  the  office  of  the  board.  The  chief  wharfinger  must  station,  berth,  and  reg- 
ulate the  position  of  vessels  in  the  docks  and  harbor,  and  cause  them  to  re- 
move from  time  to  time,  and  from  place  to  place,  as  the  general  convenience, 
safety,  and  good  order  may  require.  Subject  to  such  regulation,  he  must 
assign  berths  to  vessels  in  the  order  of  their  application  after  entering  the 
harbor.  He  must  supervise  the  wharfingers,  and  report  to  the  board  all 
cases  of  failure  to  perform  their  duties,  and  require  all  ship-masters,  con- 
signees, pilots,  and  masters  of  tow-boats  to  conform  to  the  regulations  of  the 
board.  He  must  require  the  docks,  slips,  wharves,  piers,  and  other  premises 
under  the  jurisdiction  of  the  board,  to  be  kept  free  of  all  obstructions,  and 
when  parties  fail  to  obey  his  order  to  remove  the  same,  he  must  fortliwith 
report  the  fact  to  the  board,  and  execute  their  order  in  relation  thereto.  He 
must  take  and  subscribe  an  official  oath,  and  give  such  official  bond  as  tlie 
board  may  require,  subject  to  their  approval,  to  be  indorsed  thereon.  Said 
bond  and  oath  must  be  filed  in  the  office  of  the  board.  The  wharfingers  shall 
have  supervision  of  the  wharves  to  which  they  are  assigned,  and  must  require 
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the  regulations  of  the  board  and  orders  of  the  chief  wharfinger  to  be  respected 
and  obeyed,  and  good  order  be  preserved  thereon.  The  collectors  must  col- 
lect the  revenues  in  such  manner  as  the  board  may  direct,  and  must  daily 
account  for  and  pay  all  moneys  into  the  office.  The  wharfingers  and  collec- 
tors must  each  take  and  subscribe  an  official  oath,  and  give  such  official  bond 
as  the  board  may  require,  subject  to  their  approval,  to  be  indorsed  thereon; 
said  bond  and  oath  to  be  filed  in  their  office.  All  the  above-named  officers 
must  perform  such  other  duties  pertaining  to  their  positions  as  the  board  may 
from  time  to  time  prescribe.  The  board  may,  in  its  discretion,  employ  an 
assistant  to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  draughts- 
man, a  superintendent  of  dredgers,  and  such  men  on  the  dredgers,  scows* 
tow-boats,  and  fire-boats,  and  in  doing  urgent  repairs,  as  they  deem  advisable, 
and  prescribe  their  bonds,  duties,  and  compensation;  such  employees  shall 
hold  their  positions  and  be  removable  at  the  pleasure  of  the  board ;  but  no 
officer  or  employee  of  the  board  shall  be  removed  or  otherwise  prejudiced  for 
refusing  to  contribute  to  any  political  fund,  or  to  render  any  political  service; 
nor  shall  the  board,  collectively  or  individually,  use  their  official  influence 
to  coerce  the  political  action  of  any  such  officers  or  employees.  Nor  shall 
the  state  dredgers  be  employed  to  dredge  slips  not  under  the  control  of  the 
state,  nor  private  work  of  any  character.  [Amendment  approved  March  21, 
1887;  Statutes  and  Amendments  1887,  £23.] 

2534.   Harbor  commissioners  to  have  charge  of  water-front  —  Duties  of 

Sec.  2524.  The  commissioners  shall  have  possession  and  control  of  that 
portion  of  the  bay  of  San  Francisco,  together  with  all  the  improvements, 
rights,  privileges,  easements,  and  appurtenances  connected  therewith,  or  in 
any  wise  appertaining  thereto,  for  the  purposes  in  this  article  provided  (ex- 
cepting such  parcels  thereof  as  are  held  by  the  lessees,  or  their  assigns,  or 
valid  leases,  which  parcels  so  held  it  is  hereby  made  the  duty  of  the  com- 
missioners to  take  possession  of,  together  with  the  improvements  thereon,  as 
soon  as  said  leases  terminate,  and  also  to  see  that  the  lessees,  or  their  suc- 
cessors or  assigns,  do  not  exercise  rights  and  privileges  that  are  not  conferred 
by  said  leases),  bounded  as  follows,  to  wit:  Commencing  at  the  point  where 
the  easterly  line  of  the  Presidio  Reservation  intersects  the  water-line  front,  as 
established  by  the  board  of  state  tide-land  commissioners;  thence  easterly 
along  said  water-line  front  to  the  center  of  Webster  Street;  thence  southerly 
along  the  center  of  Webster  Street  to  the  center  of  Lewis  Street;  thence 
easterly  along  the  center  of  Lewis  Street  to  the  center  of  Polk  Street;  thence 
southerly  along  the  center  of  Polk  Street  to  the  center  of  Tonquin  Street; 
thence  easterly  along  the  center  of  Tonquin  Street  to  the  center  of  Larkin 
Street;  thence  southerly  along  the  center  of  Larkin  Street  to  the  center  of 
Jefferson  Street;  thence  easterly  along  the  center  of  Jefferson  Street  to  the 
center  of  Powell  Street;  thence  southerly  along  the  center  of  Powell  Street  to 
the  center  of  Beach  Street;  thence  easterly  along  the  center  of  Beach  Street 
to  the  center  of  Dupont  Street;  thence  southerly  along  the  center  of  Dupont 
Street  to  the  center  of  North  Point  Street;  thence  easterly  along  the  center 
of  North  Point  Street  to  the  center  of  Kearny  Street;  thence  southerly  along 
the  center  of  Kearny  Street  to  the  center  of  Francisco  Street;  thence  easterly 
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along  the  center  of  Francisco  Street  to  the  center  of  Montgomery  Street; 
thence  southerly  along  the  center  of  Montgomery  Street  to  the  center  of 
Chestnut  Street;  thence  easterly  along  the  center  of  Chestnut  Street  to  the 
center  of  Sansome  Street;  thence  southerly  along  the  center  of  Sansome 
Street  to  the  center  of  Lombard  Street;  thence  easterly  along  the  center  of 
Lombard  Street  to  the  center  of  Battery  Street;  thence  southerly  along  the 
center  of  Battery  Street  to  the  center  of  Greenwich  Street;  thence  easterly 
along  the  center  of  Greenwich  Street  to  the  center  of  Front  Street;  thence 
southerly  along  the  center  of  Front  Street  to  the  center  of  Vallejo  Street; 
thence  easterly  along  the  center  of  Vallejo  Street  to  the  center  of  Davis 
Street;  thence  southerly  along  the  center  of  Davis  Street  to  the  center  of 
Pacific  Street;  thence  easterly  along  the  center  of  Pacific  Street  to  the  center 
of  East  Street;  thence  southerly  along  the  center  of  East  Street  to  the  center 
of  Folsom  Street;  thence  westerly  along  the  center  of  Folsora  Street  to  the 
center  of  Steuart  Street;  thence  southerly  along  the  center  of  Steuart  Street 
to  the  center  of  Llarrison  Street;  thence  southerly  on  a  direct  line  with  said 
Steuart  Street  two  hundred  and  fifty-three  feet  nine  inches,  to  the  center  of  a 
street  the  name  of  which  is  not  on  a  map;. thence  at  right  angles  westerly 
along  the  center  of  said  street  to  the  center  of  Spear  Street;  thence  southerly 
along  the  center  of  Spear  Street  to  the  center  of  Bryant  Street;  thence  west- 
erly along  the  center  of  Bryant  Street  to  the  center  of  Beale  Street;  thence 
southerly  along  the  center  of  Beale  Street  to  the  center  of  Brannan  Street; 
thence  westerly  along  the  center  of  Brannan  Street  to  the  center  of  First 
Street;  thence  southerly  along  the  center  of  First  Street  to  the  center  of 
Townsend  Street;  thence  westerly  along  the  center  of  Townsend  Street  five 
hundred  and  fifty  feet,  to  the  center  of  a  street  the  name  of  which  is  not  on  a 
map;  thence  at  right  angles  southerly  along  the  center  of  said  street  to  the 
center  of  King  Street;  thence  westerly  along  the  center  of  King  Street  to  the 
center  of  Second  Street;  thence  southerly  along  the  center  of  Second  Street 
to  the  center  of  Berry  Street;  thence  westerly  along  the  center  of  Berry  Street 
to  the  center  of  Third  Street;  thence  southerly  along  the  center  of  Third 
Street  to  the  northerly  line  of  Channel  Street;  thence  westerly  along  the 
last-menlioned  line  to  the  easterly  lino  of  Fifth  Street;  thence  southerly 
along  said  last-mentioned  line  to  the  southerly  line  of  said  Channel  Street; 
thence  easterly  along  said  last-mentioned  line  to  the  center  of  Kentucky 
Street;  thence  southerly  along  the  center  of  Kentucky  Street  to  the  center 
of  Fourth  Street;  thence  along  the  center  of  Fourth  Street  to  the  center  of 
Louisiana  Street;  thence  southerly  along  the  center  of  Louisiana  Street  to 
the  center  of  El  Dorado  Street;  thence  westerly  along  the  center  of  El 
Dorado  Street  to  the  center  of  Illinois  Street;  thence  southerly  along  the 
center  of  Illinois  Street  to  the  center  of  Solano  Street;  thence  easterly 
along  the  center  of  Solano  Street  to  the  w^atcr-front  line  established  by 
the  board  of  state  tide-land  commissioners;  thence  southerly  along  said 
last-mentioned  line  to  the  center  of  Tulare  Street;  thence  westerly  along 
the  center  of  Tulare  Street  to  the  center  of  Texas  Street;  thence  south- 
erly along  the  center  of  Texas  Street  to  the  center  of  Islais  Street;  thence 
easterly  along  the  center  of  Islais  Street  to  the  center  of  Waterfront  Street; 
thence  southerly  along    the   center   of  Waterfront    Street  to  the   center   of 
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India  Street;  thence  westerly,  southerly,  and  easterly  along  the  center  of 
said  India  Street  to  the  center  of  Waterfront  Street,  to  the  center  of  China 
Street;  thence  westerly  along  the  center  of  China  Street  to  the  center  of  Third 
Avenue;  thence  southerly  along  the  center  of  Third  Avenue  to  the  northerly 
line  of  the  property  of  the  California  Dry  Dock  Company;  thence  easterly 
along  said  last-mentioned  lino  to  the  water-front  established  by  the  board 
of  state  tide-land  commissioners;  thence  southerly  along  and  around  said 
dry  dock  company's  land  to  the  southeasterly  corner  thereof;  thence  westerly 
along  the  line  of  said  land  to  the  center  of  Waterfront  Street;  thence 
southerly  along  the  center  of  Waterfront  Street  to  the  center  of  Nineteenth 
Avenue;  thence  westerly  along  the  center  of  Nineteenth  Avenue  to  the  cen- 
ter of  Dock  Street;  thence  southerly  along  the  line  of  Dock  Street  to  the 
center  of  Twenty- third  Avenue;  thence  westerly  along  the  center  of  Twenty- 
third  Avenue  to  the  center  of  H  Street;  thence  southerly  along  the  center  of 
H  Street  to  the  center  of  Twenty-fourth  Avenue;  thence  easterly  along  the 
center  of  Twenty-fourth  Avenue  to  the  center  of  Waterfront  Street;  thence 
southerly  along  the  center  of  said  Waterfront  Street  to  the  southern  boundary 
of  the  city  and  county  of  San  Francisco;  thence  along  the  southerly,  easterly, 
and  northerly  boundary  lines  of  said  city  and  county  to  a  point  due  north  of 
the  place  of  commencement,  and  thence  south  to  the  place  of  commencement. 
But  no  harbor,  embankment,  or  seawall  shall  be  constructed  outside  of  the 
following  named  points  and  lines,  to  wit:  Commencing  at  the  point  where  the 
eastern  boundary  lines  of  the  Presidio  Reservation,  extended  in  a  northerly 
direction,  intersects  the  three-fathom  contour  line  shown  upon  the  chart  of 
the  United  States  survey,  and  running  thence  in  an  easterly  and  southerly 
direction,  upon  straight  or  curved  lines,  in  such  manner  as  to  approach  as 
near  as  practicable  the  extreme  outer  projections  of  the  water-line  front,  as  de- 
scribed in  an  act  to  provide  for  the  disposition  of  certain  property  of  the 
state  of  California,  passed  March  twenty-sixth,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty-one,  to  a  point  at  or  near  the  intersection  of 
Second  and  Berry  Streets;  thence  continuing  southerly,  upon  straight  or 
curved  lines,  in  such  a  manner  as  to  approach  as  near  as  practicable  the  ex- 
treme outer  projections  of  the  water-line  front,  as  established  by  the  board  of 
state  tide-land  commissioners,  to  the  southerly  boundary  of  said  city  and 
county  of  San  Francisco;  and  said  commissioners,  in  addition  to  a  general 
control  over  said  premises,  shall  have  authority  to  use  for  loading  and  land- 
ing merchandise,  with  a  right  to  collect  dockage,  wharfage,  and  tolls  thereon, 
such  portion  of  the  streets  of  the  city  and  county  of  San  Francisco  ending  or 
fronting  upon  the  waters  of  said  bay  as  may  be  used  for  such  purposes  with- 
out obstructing  the  same  as  thoroughfares;  and  authority  to  rent  an  office  in 
the  city  and  county  of  San  Francisco,  between  Montgomery,  Market,  and 
Pacific  streets  and  the  city  front;  and  purchase  from  time  to  time  suitable 
books  for  the  records  of  the  secretary  and  accounts  of  the  wharfingers,  to- 
gether with  such  stationery  as  may  be  required  by  the  board;  and  to  fix  and 
regulate,  from  time  to  time,  the  rates  of  dockage,  wharfage,  cranage,  tolls, 
and  rents;  and  collect  such  an  amount  of  revenue  therefrom  as  will  enable 
the  commissioners  to  perform  the  duties  required  of  them  by  authority  of  this 
article;  and  the  commissioners  and  mayor  of  San  Francisco  may  so  modify 
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and  establish  sucla  rates  of  dockage  and  wharfage  as  will  produce  a  revenue 
not  to  exceed  in  amount  the  moneys  collected  in  the  year  eighteen  hundred 
and  seventy-five;  collecting  as  near  as  possible  equal  amounts  from  dockage 
and  wharfage.  When  such  modification  has  been  made,  the  collection  of 
tolls  must  be  abolished  and  the  toll  collectors  discharged.  The  commis- 
sioners shall  construct  such  number  of  wharves  as  the  wants  of  commerce 
shall  require,  and  shall  locate  such  wharves  at  such  points  and  upon  such 
lines  as  the  board  may  deem  most  suitable  for  the  best  interests  of  commerce, 
and  shall  repair  and  maintain  all  the  wharves,  piers,  quays,  landings,  and 
thoroughfares  the  wants  of  commerce  may  require,  and  generally  to  erect  all 
such  improvements  as  may  be  necessary  for  the  safe  landing,  loading,  and 
unloading,  and  protection  of  all  classes  of  merchandise,  and  for  the  safety 
and  convenience  of  passengers  passing  into  and  out  of  the  city  and  county 
of  San  Francisco  by  water.  And  for  the  purpose  of  repairing  said  wharves, 
piers,  quays,  and  landings,  the  commissioners  are  hereby  authorized  and  cm- 
powered  to  purchase  or  construct  pile-drivers,  and  the  necessary  machinery 
to  bo  used  therewith,  and  employ  men  for  operating  the  same.  But  no  wharf 
shall  be  extended  into  the  bay  more  than  six  hundred  feet  beyond  the  inside 
line,  or  the  line  nearest  the  shore  of  the  city  and  county  of  San  Francisco, 
described  in  this  article,  or  more  than  six  hundred  feet  beyond  the  perma- 
nent water-front  line  when  established  under  the  provisions  of  this  article,  nor 
shall  any  such  wharf  be  constructed  upon  such  place  or  line  as  will  cause 
any  slip  or  dock  to  be  less  than  one  hundred  and  thirty-six  feet  wide  at  the 
most  narrow  point  between  the  wharves.  The  commissioners  are  hereby 
authorized  and  empowered  to  purchase  or  construct  works  for  preserving 
piles  and  timber,  and  the  necessary  macliinery  to  be  used  therewith  and 
operate  said  works,  and  for  that  purpose  to  employ  men,  and  purchase 
chemicals  or  such  other  materials  as  may  be  necessary  for  the  preserving  of 
piles  and  timber.  The  purchase  of  chemicals  can  be  made  without  advertis- 
ing for  proposals  therefor.  When  they  determine  that  a  new  w^iarf  shall  be 
erected,  or  any  other  necessary  improvement  constructed,  or  repairs  made, 
or  dredging-machines ,  pile-drivers,  scows,  steam-tugs,  or  any  necessary  ma- 
chinery or  material  obtained,  the  costs  of  which  shall  exceed  three  thousand 
dollars,  they  shall  advertise  for  sealed  proposals,  for  a  period  not  less  than  ten 
days,  inoneormoreof  the  daily  newspapers  in  the  city  and  county  of  San  Fran- 
cisco. Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount 
equal  to  five  per  cent  of  the  amount  of  such  proposTil,  such  check  to  be  made 
payable  to  the  order  of  the  secretary  of  said  board;  conditioned,  if  the  proposal 
is  accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to 
execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  made,  in  that  case  the  said  sum  mentioned  in  said  check  shall  be 
paid  into  the  state  treasury  by  said  secretary,  as  liquidated  damages  for  such 
failure  and  neglect,  as  a  portion  of  the  San  Francisco  harbor  improvement 
fund.  Such  advertisement  shall  contain  a  general  description  of  the  work  to 
be  done,  the  material  to  be  used,  the  place  where  to  be  used,  and  must  refer  to 
specifications  which  must  contain  a  full  and  accurate  description  of  the  work 
to  be  perforn)ed,  the  material  to  be  used,  and  where  to  be  used;  whicli  speci- 
fications shall  be  kept  in  the  office  of  the  secretary  of  the  board  in  such 
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manner  that  all  persons  may  inspect  the  same  during  the  usual  business 
liours  of  all  days,  except  Sundays  and  holidays.  On  a  day  named  in  the 
advertisement  the  commissioners  shall  open  the  bids  in  tlio  presence  of  such 
bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who  shall 
furnisli  sufficient  sureties  to  guarantee  the  performance  of  the  work.  If,  in 
the  opinion  of  the  commissioners,  the  bids  arc  too  high,  they  may  reject  them, 
and  advertise  anew  in  like  manner  as  before.  If,  in  the  opinion  of  the  com- 
missioners, the  second  bids  are  too  high,  they  may  reject  them  likewise,  and 
enter  into  contract  with  responsible  parties  without  giving  further  notice. 
Any  contract  entered  into  without  giving  public  notice  and  received  bids 
must  be  at  least  ten  per  cent  lower  than  the  lowest  rejected  bid.  The  board 
may  construct  such  harbor  embankment  or  seawall  as  shall  be  necessary  to 
protect  the  harbor  of  San  Francisco,  and  dredge  such  number  of  slips  and 
docks  as  the  commerce  of  the  port  of  San  Francisco  may  require,  to  a  depth 
that  will  admit  of  the  easy  and  free  ingress  and  egress  of  all  classes  of  water- 
craft  that  load  and  discharge  cargoes  at  the  wharves,  piers,  quays,  landings, 
and  thoroughfares  in  the  harbor  of  San  Francisco;  to  perform  which  di'edg- 
ing  the  board  of  state  harbor  commissioners  are  hereby  authorized  and 
empowered  to  purchase  or  construct  dredging-machines,  scows,  steam-tugs, 
and  the  necessarj''  machinery,  and  employ  men  for  operating  the  same.  When 
any  portion  of  the  premises  described  in  this  article  shall  be  dredged,  the 
sand,  mud,  or  other  substance  shall  be  deposited  in  a  place  designated  by 
the  board,  in  not  less  than  fifteen  fathoms  of  water.  All  classes  of  water-craft 
that  uses  or  makes  fast  to  any  wharf,  pier,  quay,  landing,  or  thoroughfare, 
and  lands  upon  or  loads  therefrom  any  goods,  wares,  or  merchandise,  shall 
be  liable  and  must  pay  to  the  commissioners  such  rates  of  dockage  as  shall 
be  fixed  by  authority  of  this  article;  an  J  all  such  water-craft  as  shall  discharge 
or  receive  any  goods,  wares,  or  merchar.dise  while  moored  in  any  slip,  dock, 
or  basin  within  the  jurisdiction  of  the  commissioners  shall  pay  one  half  the 
regular  rates  of  dockage.  Any  water-craft  that  shall  leave  any  wharf,  pier, 
quay,  landing,  thoroughfare,  slip,  dock,  or  basin,  unless  forced  to  do  so  by 
stress  of  weather,  without  first  paying  the  dockage  due  from  such  vessel, 
shall  be  liable  to  pay  double  the  regular  rates.  The  charge  for  wharfage  and 
tolls  shall  be  a  lien  upon  all  goods,  wares,  and  merchandise  landed  upon  any 
of  the  wharves,  piers,  quays,  landings,  or  thoroughfares  upon  the  premises 
described  in  this  article;  ^nd  the  commissioners,  their  agents  or  lessees,  may 
hold  possession  of  any  such  goods,  wares,  or  merchandise  so  landed  as  afore- 
said, to  secure  the  payment  of  such  wharfage  and  tolls;  and  for  the  purpose 
of  such  lien  are  deemed  to  have  possession  of  such  goods,  wares,  and  mer- 
chandise so  landed  until  such  charge  for  wharfage  and  tolls  are  paid.  The 
commissioners  shall  have  power  to  make  reasonable  rules  and  regulations 
concerning  the  control  and  management  of  the  property  of  the  state  which  is 
intrusted  to  them  by  virtue  of  this  article,  and  said  commissioners  are  hereby 
authorized  and  required  to  make,  without  delay,  and  from  time  to  time,  and 
publish  not  less  than  thirty  days  in  a  daily  newspaper  of  general  circulation 
published  in  the  city  and  county  of  San  Francisco,  all  needful  rules  and 
regulations  not  inconsistent  with  the  laws  of  the  state  or  of  the  United  States 
in  relation  to  the  mooring  and  anchoring  of  vessels  in  said  harbor,  providing 
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and  maintaining  free,  open,  and  unobstructed  passage-ways  for  steam  ferry- 
boats and  other  steamers  navigating  the  waters  of  the  bay  of  San  Francisco 
and  the  fresh-water  tributaries  of  said  bay,  so  that  such  steamers  can  con- 
veniently make  their  trips  without  impediment  from  vessels  at  anchor  or 
other  obstacles.  And  said  commissioners  may  also  make  all  needful  rules 
and  regulations  governing  the  removal  of  such  vessels  from  the  wharves  and 
other  landings,  and  from  slips  and  docks,  as  are  not  engaged  in  receiving  or 
discharging  cargo,  prescribing  the  time  during  which  goods,  wares,  and 
merchandise  landed  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare 
shall  be  permitted  to  remain  thereon,  and  may  divide  the  same  into  several 
classes,  and  may,  by  such  rules  and  regulations,  provide  that  in  case  any 
such  goods,  wares,  or  merchandise  remain  upon  any  wharf,  pier,  quay,  land- 
ing, or  thoroughfare  beyond  the  term  so  prescribed,  the  respective  wharf- 
inger may,  under  the  order  of  the  commissioners,  remove  and  deposit  the 
same  in  a  suitable  place,  at  the  charge,  risk,  and  expense  of  the  owner  thereof. 
When  any  goods,  wares,  or  merchandise  shall  have  remained  upon  any  wharf, 
pier,  quay,  landing,  or  thoroughfare  more  than  twenty-four  hours,  the  com- 
missioners may,  in  their  discretion,  charge  such  additional  rates  for  each 
subsequent  day  as  in  their  opinion  is  just  and  equitable.  The  commissioners 
may,  in  their  discretion,  set  apart  and  assign,  for  the  exclusive  use  of  the 
water-craft  used  by  the  officers  of  the  federal  government,  such  convenient  and 
safe  landings  as  such  officers  may  require,  together  with  suitable  premises 
near  such  landings  as  may  be  set  apart  and  assigned  for  their  use,  upon 
which  premises  such  officers  may  cause  to  be  erected  offices  and  store- 
houses to  suit  their  convenience;  and  the  commissioners  shall  charge  a 
reasonable  compensation  per  month  for  the  use  of  such  landings,  and 
office,  and  storehouse  premises;  set  apart  and  assign  a  suitable  and  proper 
locality  for  the  use  of  the  harbor  police  of  the  city  and  county  of  San  Fran- 
cisco, and  also  a  suitable  place  for  a  boat-house  station,  for  the  exclusive 
•  use  of  the  quarantine  and  health  officers  of  said  city  and  county,  without 
compensation;  set  apart  and  assign  for  the  exclusive  use  of  steam  ferry-boats 
suitable  slips,  in  which  such  structures  may  be  erected  as  will  secure  the 
safe  and  convenient  landing  of  passengers,  and  safe  landing  and  delivery  of 
freight;  set  apart  and  assign  suitable  wharves,  berths,  or  landings  for  the 
exclusive  use  of  vessels;  to  construct  suitable  sheds,  gates,  and  other  tem- 
porary structures  as  may  be  necessary  for  the  safe  and  convenient  landing  of 
passengers,  and  safe  landing  and  delivery  of  freight;  and  set  apart  and 
assign,  for  the  sole  and  exclusive  use  of  the  fishermen  of  the  city  and  county 
of  San  Francisco,  such  place  or  places  as  the  said  commissioners  shall  deem 
proper,  sufficient,  and  adapted  for  the  requirements  and  necessities  of  said 
fishermen;  provided,  the  premises  set  apart  by  said  commissioners  shall  be 
used  only  for  the  legitimate  business  of  said  fishermen,  and  for  no  other  pur- 
pose; and  provided,  said  commissioners  shall  not  charge  therefor  more  than 
the  following  rates:  For  boats  over  twenty-two  feet  and  under  forty  feet  long, 
one  dollar  per  week;  for  boats  from  sixteen  to  twenty-two  feet  long,  seventy- 
five  cents  per  week;  and  for  all  boats  less  than  sixteen  feet  long,  twenty-five 
sients  per  week.  The  commissioners  may  assign  suitable  places  for  the 
landing  of  horses,  cattle,  sheep,  and  swine;  and  when  such  places  have  been 
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assigned,  it  shall  be  a  misdemeanor  for  a  commander  of  any  water-craft  to 
land  any  greater  number  than  ten  at  any  one  time  from  any  water-craft  at 
any  other  place.     The  commissioners  may  set  apart  for  the  uses  and  purposes 
of  dry  docks  and  marine  railways  such  portions  of  the  water-front  north- 
westerly of  the  northerly  end  of  Kearny  Street,  and  southerly  of  the  easterly 
end  of  Solano  Street,  as  the  wants  of  commerce  may  require.     The  commis- 
sioners shall  not  havC  the  right  to  renew  any  lease,  or  to  lease  any  premises 
under  their  control  for  any  purpose  whatever,  but  they  may  permit  any  property 
under  their  control  to  be  used  by  any  corporation,  firm,  association,  person, 
or  company,  but  in  no  case  shall  any  corporation,  firm,  association,  2:)erson, 
or  company  enjoy  the  use  of  any  of  the  property  under  the  commissioners' 
charge,  except  such  use  as  shall  be  terminated  as  herein  provided;  and  the 
said  commissioners  may  condemn,  purchase,  and  pay  a  reasonable  compen- 
sation for  such  structure  as  may  have  been  erected  upon  the  said  premises, 
which  structure,  in  the  opinion  of  the  board  and  engineer,  may  be  useful  for 
such  commercial  purposes  as  this  article  is  intended  to  promote.     No  person 
or  company  shall  land  or  remove  any  goods,  wares,  or  merchandise,  or  other 
things,  upon  or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situated 
upon  the  premises  described  in  this  article;  nor  shall  any  corporation,  firm, 
association,  company,  or  person  collect  dockage,  wharfage,  cranage,  or  toll 
within  the  boundaries  of  the  premises  described  in  this  article,  without  first 
obtaining  permission  to  do  so  from  said  commissioners.     Any  use  permitted 
of  the  property  by  the  commissioners  may  be  terminated  at  any  time  by 
them,  on  thirty  days'  previous  notice  to  the  party  or  parties  so  using  the 
same.     Said  board  shall  not  lease  to,  or  permit  any  corporation  or  associa- 
tion, or  any  person  or  persons,  to  lay  down  any  track  or  tracks  for  railways 
along  any  of  the  property  described  herein,  or  on  any  portion  of  the  water- 
front of  San   Francisco,  under  any  condition  whatever.     Said  board  may, 
when  the  wants  of  commerce  require,  lay  down  such  number  of  tracks  along 
and  on  any  portion  of  said  water-front  as  may  be  necessary  to  meet  such 
wants,  and  permit  the  use  thereof  to  any  corporation  or  association,  or  any 
person  or  persons,  under  such  rules,  regulations,  and  at  such  compensation 
as  said  board  may  determine;  provided,  that  no  special  privileges  shall  be 
awarded  thereon  to  any  corporation,  association,  person,  or  persons;  and  2')ro- 
vided  further,  that  switches  from  said  railway  track  or  tracks  may,  with  the 
permission  of  said  board,  and  under  the  limitations  and  conditions  of  this 
act,  be  constructed  by  corporations,  or  any  person  or  persons,  leading  to  any 
warehouse  or  place  of  business.     Nor  shall  any  person  or  company  place,  or 
cause  to  be  placed,  any  obstructions  in  that  portion  of  the  bay  of  San  Fran- 
cisco described  in  this  article,  nor  upon  any  wharf,  pier,  quay,  landing,  or 
thoroughfare,  without  the  consent  of  the  board.     Whenever  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  in  the  harbor  of  San  Francisco  shall  be  en- 
cumbered, or  their  free  use  interfered  with,  by  goods,  wares,  merchandise,  or 
other  substance,  whether  loose,  or  built  upon,  or  fixed  to  any  such  wharf, 
pier,  quay,  landing,  or  thoroughfare,  it  shall  be  the  duty  of  the  commis- 
sioners to  notify,  in  writing  (which  service  may  be  served  by  a  wharfinger, 
or  the  secretary  or  assistant  secretary  of  the  board),  the  owner,  agent,  or 
occupant,  or  person  placing  or  keeping  such  obstructions  thereon,  to  remove 

7(5 


POLITICAL   CODE.  §  2524 

the  same  within  twenty-four  hours  after  the  serving  of  such  notice;  and  in 
case  of  failure  to  comply  with  such  notice,  and  remove  such  obstructions,  the 
owner,  agent,  occupant,  or  person  notified  shall  he  liable  to  pay  the  commis- 
sioners the  sum  of  twenty-five  dollars  for  each  and  every  day  during  which 
such  obstruction  shall  remain  upon  any  such  wharf,  pier,  quay,  landing,  or 
thoroughfare;  and  the  commissioners  shall  have  power,  in  their  discretion, 
to  remove  any  such  encumbering  substance,  and  store  the  same  in  any  suit- 
able, convenient,  and  safe  place,  and  a  sum  equal  to  the  amount  of  the  ex- 
penses of  the  removal,  together  with  all  other  necessary  charges,  shall  be  paid 
by  the  owner  of  such  encumbering  substance  to  the  commissioners,  and  such 
gum  and  necessary  charges  shall  be  a  lien  on  such  substance  until  paid.  The 
rate  of  dockage,  wharfage,  and  tolls  shall  not  exceed  those  established  by 
the  board  of  state  harbor  commissioners  July  first,  eighteen  hundred  and 
seventy-four,  and  dockage  shall  not  be  collected  on  any  vessel  lying  at  anchor 
outside  of  dock,  wharf,  or  slip.  Nothing  in  this  section  shall  be  construed 
as  authorizing  the  board  of  harbor  commissioners  to  construct  any  railroad 
along  and  upon  any  open  canal  extending  inland  from  said  water-front.  But 
said  harbor  commissioners  may,  when  a  water-front  railroad  shall  be  con- 
structed by  them,  construct  the  same  across  the  outlet  of  such  open  canal. 
[Amendment  approved  March  19,  1889;  Statutes  and  Amendments  1889,  380.] 

The  original  section  was  also  amended  in  1887  by  an  act  approved  March  21,  1887;  Statutes 
1887,  222. 

An  Act  to  authorize  the  hoard  of  slate  harbor  commissioners  to  construct  railroads  over  state  lands, 
and  lauds  tvithin  their  jurisdiction,  alnnj  the  exterior  water-front  line  of  the  city  and  county  of 
San  Francisco,  and  to  rcr/iilate  the  use  of  the  same. 

[Approved  March  19,1889;  1889,388.] 
To  construct  railroads,  bridrjes,  etc. 

Section  1.  The  board  of  state  harbor  commissioners  is  hereby  authorized  to  construct  rail- 
roads, bridges,  and  drawbridges,  over  any  state  lauds,  or  lands  within  its  jurisdiction  and 
control,  along  the  exterior  water-front  of  the  city  and  county  of  Sau  Francisco,  and  across  the 
outlet  of  hut  not  along  auy  water  highway  or  open  canal  extending  inland. 

To  fermit  use  of  railroads  to  railroad  companies. 

Sec.  2.  Tlie  board  of  state  harbor  commissioners  shall  have  tlic  power,  and  it  shall  be  its 
duty,  to  adopt  such  regulations  as  it  .^hall  deem  proper,  from  time  to  time,  to  secure  to  any  and 
all  railroad  companies  now  or  hereafter  receiving  or  delivering  freight  and  passengers  within 
the  city  and  county  of  San  Francisco,  on  equal  terms,  the  right  to  use  the  railroad  so  constructed 
for  the  transportation  of  their  engines,  trains,  and  cars,  upon  such  terms  of  payment  to  the 
board  of  state  harbor  commissioners  for  the  state  of  California,  and  under  sucli  restrictions,  as 
the  said  board  shall  deem  just.  The  said  board  shall  also  have  the  power,  and  it  shall  be  its 
duty,  from  time  to  time,  as  occasion  therefor  may  arise,  to  adopt  just  and  reasonable  regula- 
tions to  prevent  the  passage  of  engines,  trains,  or  cars  over  said  road  across  the  streets  of  the 
city  and  county  of  San  Fr'ancisco,  at  such  hours  and  in  such  manner  as  may  interfere  with  the 
safe  and  convenient  use  of  said  streets.  Upon  the  adoption  of  any  regulation  or  amendment 
thereof  under  this  section,  a  copy  shall  be  immediately  fui-nished  by  the  said  board  to  all  per- 
sons, companies,  and  corporations  using  said  railroad. 

Sec.  3.     All  acta  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

An  Act  to  amend  an  act  entitled  "An  Act  to  amend  section  sixofan  act  entitled  'AnAct  conco-ning  the 
water  front  of  the  city  and  county  of  San  Francisco,' approved  March  ffteenth,  cirjhlcen  hundred 
and  seventy-eight,  and  to  confer  furtlier  powers  vpon  the  board  of  state  harbor  commissioners," 
approved  March  seventeenth,  ciijhtcen  hundred  and  eiijhty. 

[Approved  March  19, 1SS9;  1889,  379.] 

Amending  act,  18S0. 

Section  1.     Section  one  of  an  act  entitled  "An  Act  to  amend  section  six  of  an  act  entitled 

'An  Act  concerning  the  water-front  of  the  city  and  county  of  San  Francisco,'  approved  Marcli 

fifteenth,  eighteen  hundred  and  seventy-eight,  and  to  confer  further  powers  upon  the  board 

of  state  harbor  commissioners,"  approved  March  seventeenth,  eighteen  hundred  and  eighty,  is 

hereby  amended  so  as  to  read  as  follows:  — 

Jurisdiction  over  hlocJcs  and  streets. 

Section  6.     Said  commissioners  shall  have  the  possession,  jurisdiction,  and  control  over  the 

blocks  and  parts  of  blocks  formed  by  the  change  of  the  water-front  and  the  extensions  of  the 
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streets  to  the  thoroughfare  aforesaid,  and  remove  any  obstruction  xdaccd  thereon.,  in  the  same 
manner  as  provided  for  the  removal  of  obstructions  from  the  piers,  wharves,  and  thoroughfares. 
The  commissioners  are  authorized  to  keep  and  maintain  said  block  and  parts  of  blocks  as  open 
spaces  for  the  use  of  the  public,  or  they  may  in  their  discretion  inclose  them.  The  commis- 
sioners are  also  authorized  to  assign  the  use  of  such  portions  thereof  as  they  deem  expedient 
for  such  purposes  solely  as  will  be  most  advantageous  to  the  commerce  of  the  port,  and  upon 
such  terms  and  conditions  as  they  shall  determine.  All  such  assignments  shall  terminate  at 
the  pleasure  of  the  commissioners.     But  in  no  case  shall  any  lease  or  leases  be  given. 

Notes  of  Decisions  Applicable  to  Section  2524. 
Moneys  collected  as  wharfage  and  tolls  be-    paid  into  tlie  treasury:  People  v.  Gray,  CO  Cal. 
come  the  property  of  tiic  state  as  soon  as  col-     271. 
lee  bod.     It  is  not  necessary  that  they  be  first 

2528.    Disposition  of  moneys  collected. 

Sec.  2528.  All  moneys  collected  shall  be  paid  into  the  state  treasury,  and  be 
credited  to  the  San  Francisco  harbor  improvement  fund,  at  least  once  in  each 
month,  except  so  much  thereof  as  may  be  necessary  to  pay  the  salaries  of 
officers,  office  rent,  cost  of  office  furniture,  books,  stationery,  lights,  fuel,  ex- 
pense of  dredging,  expense  of  pile-driving  and  piles,  expense  of  preserving 
piles  and  timber,  cleaning  the  wharves  and  bulkheads,  legal  and  other  inci- 
dental expenses,  and  in  addition  six  thousand  dollars  per  month  for  urgent 
repairs,  which  last  sum,  if  so  much  be  required,  may  be  used  in  repairing 
the  wharves,  piers,  landings,  thoroughfares,  sheds,  and  other  structures,  and 
the  streets  bounding  on  the  water-front  under  the  jurisdiction  of  the  board, 
without  advertising  for  proposals  therefor.  Such  moneys  may  be  remitted 
to  the  state  treasurer  by  express.  [Amendment  approved  March  19,  1889; 
Statutes  and  Amendments  1889,  388.'] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  231. 

2530.   Report  to  controller. 

Sec.  2530.  On  the  payment  to  the  state  treasurer  of  any  sum  of  money, 
the  secretary  and  the  state  treasurer  must  report  to  the  state  controller  the 
amount  so  paid,  and  the  treasurer  must  give  the  secretary  a  receipt  for  the 
same.  Such  payments  shall  be  considered  as  payments  into  the  state  treas- 
ury, and  the  treasurer  shall  be  responsible  on  his  official  bond  therefor. 
[Amendment  approved  March  21,  1887;  Statutes  and  Amendments  1887,  222.1 

2545.    Qualification  of  officers. 

Sec.  2545.  No  person  shall  be  appointed  to  any  office  by  virtue  of  this 
article,  nor  be  employed  in  the  service  of  the  board,  unless  he  be  a  qualified 
elector  of  the  state,  nor  shall  any  person  be  so  appointed  or  employed  who  is 
interested  in  any  vessel  sailing  or  plying  in  and  out  of  or  on  the  inland  waters 
of  the  bay  of  San  Francisco,  as  owner,  mortgagee,  or  otherwise,  or  as  a  stock- 
holder in  any  company  owning  such  vessels,  or  who  is  a  consignee,  the 
general  or  freight  agent  or  manager  of  any  such  vessels,  or  agent  or  other 
employee  of  the  owner  of  any  such  vessels,  or  who  is  engaged  in  the  business 
of  marine  insurance,  or  of  procuring  such  insurance,  or  who  is  engaged  as  a 
stevedore,  in  loading  and  discharging  such  vessels.  No  person  not  a  citizen 
of  the  United  States  shall  be  employed  either  as  contractor  or  laborer  on  any 
work  done  under  this  article.  And  eight  hours  shall  constitute  a  legal  day's 
Avork,  whether  performed  directly  for  the  state  or  for  the  person  or  persons 
receiving  a  contract  under  this  article.  [Amendment  approved  March  21, 1887; 
Statutes  and  Amendrients  1887,  222.'] 
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2552.   Salaries. 

Sec.  2552.  The  monthly  salaries  of  the  oflScers  of  the  board  shall  be  as 
follows:  The  president,  three  hundred  dollars;  each  of  the  other  two  com- 
missioners, two  hundred  and  fifty  dollars;  the  secretary,  two  hundred  and 
fifty  dollars;  the  assistant  secretary,  one  hundred  and  fifty  dollars;  the  attor- 
ney, two  hundred  dollars;  the  chief  engineer,  two  hundred  and  fifty  dollars; 
the  chief  wharfinger,  two  hundred  and  fifty  dollars;  the  wharfingers,  one 
hundred  and  twenty-five  dollars;  and  the  collectors,  one  hundred  dollars. 
The  board  nmst  fix  the  compensation  of  the  other  employees.  No  ex  officio 
officer,  nor  consulting  engineer,  shall  receive  any  compensation,  except  trav- 
eling and  other  incidental  expenses.  \^Amendment  approved  March  19,  18S9, 
Statutes  and  Amendments  1889,  888.^ 
The  original  sectioa  was  also  amended  in  18S7;  Statutes  1887,  222. 

2569.   Powers  of  board  of  harbor  commissioners  for  port  of  Eurela. 
Sec.  2569.     The  board  may,— 

1.  Regulate  the  erection  and  extensions  of  wharves  and  piers,  and  pre 
scribe  the  plans  and  dimensions  thereof. 

2.  Regulate  the  tolls,  wharfage,  or  dockage  to  be  charged  thereon. 

3.  Regulate  the  manner  of  constructing  booms,  and  to  limit  their  extent 
into  the  waters  of  the  bay. 

4.  Prescribe  and  regulate  the  manner  in  which  rafts,  boats,  or  vessels  must 
lie  at  anchor,  or  be  moved  to  any  wharf  or  pier. 

5.  Prevent  and  remove  obstructions  to  the  regular  ebb  and  flow  of  the  tides, 
and  the  deposit  and  escape  into  the  waters  of  the  bay  of  substances  likely  to 
injure,  interfere  with,  or  impede  the  navigation,  or  to  create  shoals  or  shal- 
lows in  or  lessen  the  depth  of  the  waters  thereof. 

6.  Impose  penalties  for  violation  of  such  rules  and  regulations,  not  exceed- 
ing for  any  one  violation  the  sum  of  five  hundred  dollars,  to  be  recovered  by 
action  in  the  name  of  the  board  before  any  court  of  competent  jurisdiction, 
together  with  costs  of  suit;  the  net  proceeds  of  which  actions  must  be  paid 
into  the  treasury  of  Humboldt  County.  {^Amendment  approved  March  7, 
1889;  Statutes  and  Amendments  1889,  87;  to  take  effect  immediately. '\ 

2571.    Compensation  of  harbor  commissioners  for  port  of  Eureka. 

Sec.  2571.  The  members  of  the  board  must  receive  the  sum  of  four  dollars 
for  every  day  actually  and  necessarily  employed  by  them  in  performing  the 
duties  herein  prescribed,  to  be  paid  from  the  treasury  of  Humboldt  County, 
California,  as  other  claims  against  said  county  are  paid.  All  expenses  neces- 
sarily incurred  by  the  board  in  the  performance  of  their  duties  must  be  paid 
in  the  same  manner  out  of  said  treasury  as  the  members  of  the  board  are 
herein  provided  to  be  paid.  [^Amendment  approved  March  7,  1889;  Statutes 
and  Amendments  1889,  SS.'\ 

Bj'  an  act  approved  March  18,  1889,  Statutes  1889,  305  et  seq.,  thirty-four  sections  were 
added  to  the  Political  Code,  all  relating  to  establishing  a  board  of  state  harbor  commissioners 
for  the  bay  of  San  Diego.     The  sections  are  as  follows:  — 

2575.   Harbor  commissioners  for  bay  of  San  Diego. 

Sec.  2575.  A  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego,  to  consist  of  three  persons,  is  hereby  constituted,  with  such  powers  and 

79 


§2576  POLITICAL  CODE. 

duties  as  are  prescribed  by  law.  On  the  passage  of  this  act  the  governor 
must  nominate,  and  by  and  with  the  consent  of  the  senate  appoint,  one  of 
said  commissioners  to  hold  office  for  two  years,  and  one  for  three  years,  and 
one  for  four  years,  from  the  dates  of  their  respective  commissions,  and  until 
their  successors  are  qualified.  The  said  officers  must  thereafter  be  nominated 
by  the  governor,  and  by  and  with  the  consent  of  the  senate,  be  appointed  for 
four  years  from  the  dates  of  their  respective  commissions,  and  until  their 
successors  are  qualified.  All  persons  appointed  commissioners  by  virtue  of 
this  act  must  be  qualified  electors  of  the  county  of  San  Diego.  If  the  term 
of  office  of  any  commissioner  expire  during  the  recess  of  the  senate,  the 
governor  must  grant  a  commission  to  his  successor,  which  shall  be  valid  to 
all  intents  and  purposes,  subject,  however,  to  the  consent  of  the  senate  at  its 
next  regular  session.  If  a  vacancy  occurs  from  any  cause  in  the  office  of  a 
commissioner  before  the  expiration  of  his  term,  his  successor  must  be  ap- 
pointed and  hold  office  only  for  the  unexpired  portion  of  such  term.  In  case 
the  senate,  during  its  session,  fail  to  act  on  or  refuse  its  consent  to  any  nomi- 
nation, the  governor  may  make  of  persons  to  constitute  the  board  herein  first 
provided  for,  or  to  fill  a  vacancy  occurring  thereafter  by  expiration  of  the 
term  or  otherwise,  he  must,  after  the  adjournment  of  the  senate,  grant  a  com- 
mission for  the  terms  herein  provided  for,  or  for  the  unexpired  portion  of  such 
term,  as  the  case  may  be,  subject,  however,  to  the  consent  of  the  senate  at 
its  next  regular  session.  In  all  cases,  however,  where  the  senate  fails  or 
refuses  to  confirm  a  nomination  so  made  by  the  governor,  the  official  acts  of 
the  person  so  nominated,  up  to  the  time  of  his  non-confirmation,  shall  be 
legal  and  valid  to  all  intents  and  purposes,  and  ho  shall  be  entitled  to  his 
salary  up  to  that  time  for  his  services  rendered,  but  no  further;  provided,  that 
upon  the  passage  of  this  act,  the  governor  shall  nominate  three  persons  to  fill 
such  offices  for  the  first  term,  and  submit  them  to  the  senate  at  least  one  day 
before  its  final  adjournment.  The  commissioner  first  appointed  for  four  years 
shall  be  the  president  and  executive  officer  of  the  board.  It  shall  be  his  duty 
to  preside  at  its  meetings,  to  supervise  the  official  conduct  of  all  its  officers 
and  employees,  especially  in  the  collection,  custody,  and  disbursement  of  the 
revenues,  and  to  require  that  all  the  books,  papers,  and  accounts  be  accurately 
kept,  and  in  proper  form,  and  all  the  provisions  of  law  and  the  regulations 
of  the  board  be  enforced  and  observed.  He  may  administer  official  oaths  to 
the  officers  and  employees  of  the  board,  except  the  other  commissioners,  and 
to  all  persons  in  relation  to  the  business  of  the  board.  After  the  expiration 
of  the  first  four  years,  the  commissioners  must  elect  their  president  from 
amongst  themselves. 

2576.     Bond  of  president. 

Sec.  2576.  The  president  of  the  board  must  give  an  official  bond  in  the  sum 
of  ten  thousand  dollars,  and  each  of  the  other  commissioners  in  the  sum  of  ten 
thousand  dollars,  which  must  be  approved  by  the  governor  and  state  treas- 
urer, by  written  indorsement  thereon,  and  within  fifteen  days  after  the  date  of 
their  respective  commissions,  must  be  filed  and  recorded  in  the  office  of  the 
secretary  of  state,  together  with  the  official  oath  prescribed  by  law.  The 
commissioners  shall  not  be  sureties  for  one  another,  nor  shall  any  officer  of 
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the  state,  nor  any  officer  or  member  of  the  legishiture,  be  accepted  as  surety 
on  said  bonds.  The  board,  on  entering  upon  the  duties  of  their  office,  may, 
as  soon  as  they  deem  it  necessary  for  the  performance  of  the  duties  required 
by  this  act,  and  have  funds  at  their  disposal  to  pay  the  salaries  or  compensa- 
tion for  services  rendered,  appoint  the  following  officers,  viz.,  a  secretary,  an 
assistant  secretary,  an  attorney,  a  chief  engineer,  a  chief  wharfinger,  and  such 
assistant  wharfingers  and  collectors  as  they  may  deem  necessary.  Such 
officers  shall  hold  for  a  term  of  four  years  from  the  date  of  their  respective 
appointments,  but  may  be  removed  by  the  board  at  any  time  when  their  re- 
spective services  are  not  required,  or,  after  due  investigation,  for  causes  affect- 
ing their  official  character  or  competency.  The  order  for  such  removal,  stating 
distinctly  the  causes  therefor,  must  be  entered  on  their  minutes.  In  case  of 
a  vacancy  in  such  oflices,  which  the  board  may  deem  necessary  to  be  filled, 
the  board  must  fill  the  same  by  appointment  for  four  years,  subject  to  re- 
moval as  hereinbefore  provided  in  this  section.  During  the  time  of  any 
vacancy  in  an  office  to  be  filled  by  appointment  of  the  board,  the  members  of 
the  board  appointed  by  the  governor  shall  perform  any  and  all  duties  of  such 
offices  necessary  to  be  done,  as  far  as  they  are  able  to  do  so,  and  they  may  em- 
ploy and  pay  for,  out  of  the  funds  at  their  disposal,  temporary  assistance  in  the 
performance  of  such  duties.  And  it  shall  be  the  duty  of  said  commissioners 
to  cause  to  be  made,  without  unnecessary  delay,  a  full  and  complete  map  of 
the  entire  water-front  of  the  harbor  of  San  Diego,  which  map,  after  being  ap- 
proved and  adopted  by  said  board,  shall  be  the  official  map  of  said  harbor, 
and  a  certified  copy  shall  thereupon  be  filed  in  the  office  of  the  county  re- 
corder of  San  Diego  County. 

2577.   Duty  of  secretary. 

Sec.  2577.  The  secretary  must  keep  the  office  of  the  board  open  every 
day,  legal  holidays  excepted,  from  nine  o'clock,  a.  m.,  till  four  o'clock,  p.  m. 
Pie  shall  safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office, 
and  for  all  the  books  and  papers  of  the  board,  attend  their  meetings,  and 
keep  a  perfect  record  of  their  proceedings,  with  the  names  of  the  com- 
missioners present  thereat.  He  must  keep  in  proper  books  an  account  of  all 
moneys  received  and  paid,  and  on  or  before  the  tenth  day  of  each  month 
must  send  to  the  state  controller  a  statement  thereof,  under  oath,  for  the  pre- 
ceding month,  showing  the  sources  from  which  such  moneys  were  received, 
and  the  purposes  for  which  they  were  paid,  and  must  also  report  to  the  con- 
troller the  amount  paid  to  the  state  treasurer  for  the  month  covered  by  such 
Btatement.  He  must  enter  daily,  in  proper  wharf-books,  the  returns  made  by 
the  wharfingers  and  collectors,  and  on  the  last  day  of  each  montli  settle  the 
accounts  of  each  of  them,  and  balance  the  said  books  as  soon  as  possible 
thereafter.  When  money  is  received  from  any  source,  he  must  retain  a  stub 
corresponding  in  number,  date,  and  amount  with  the  receipt  given  therefor, 
and  he  must  require  the  person  paying  it  to  sign  such  stub.  He  must  record 
at  length  all  contracts  and  agreements  made  by  the  board,  and  also  all  bonds 
executed  by  officers  of  the  board,  and  keep  a  record  of  all  personal  property 
purchased  and  its  cost,  and  in  case  any  be  sold,  the  name  of  the  purchaser, 
date  of  sale,  and  the  price  received  therefor.  Before  entering  on  the  duties 
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of  his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thousand 
dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must  be  approved 
by  the  board  by  written  indorsement  thereon,  and  be  filed  with  such  oath  in 
the  office  of  the  secretary  of  state.  The  assistant  secretary  shall  attend  at  the 
office  during  office  hours,  and  must  perform  such  services  as  may  be  required 
of  him  by  the  secretary  of  the  board.  Before  entering  on  the  duties  of  his 
office,  he  must  give  an  official  bond  in  the  sum  of  ten  thousand  dollars,  and 
take  and  subscribe  an  official  oath.  Said  bond  must  be  approved  by  the 
board  by  written  indorsements  thereon,  and  be  filed  with  such  oath  in  the 
office  of  the  secretary  of  state.  The  attorney  shall  attend  to  the  prosecution 
and  defense  of  all  suits,  and  render  such  legal  services  as  may  be  required 
by  him  of  the  board.  The  chief  engineer  must  prepare  such  plans  and  speci- 
fications as  the  board  may  direct,  and  if  adopted  and  the  work  ordered  by 
the  board  to  be  done,  must  superintend  its  construction.  He  must  give  con- 
stant attention  to  the  condition  of  the  seawall  and  thoroughfares,  of  the  sheds, 
wharves,  piers,  and  landings,  of  the  streets  or  parts  thereof  under  the  juris- 
diction of  the  board,  and  of  the  construction  and  operating  of  the  seawall 
railroad,  and  when  repairs  are  needed,  must  forthwith  report  to  the  board,  in 
writing,  their  nature  and  extent,  and  if  ordered  by  the  board,  must  have  the 
same  done  at  once.  He  must  keep  himself  informed  as  to  the  depth  of  the 
water  in  the  various  docks  and  slips,  and  report  to  the  board  from  time  to 
time  what  dredging  is  required.  He  must  keep  a  register,  properly  indexed, 
showing  the  date,  place,  and  character  of  every  piece  of  work  done  and  dock 
dredged,  when  begun  and  when  finished,  with  proper  descriptions  and  draw- 
ings. He  must  take  and  subscribe  an  official  oath,  and  give  a  bond  in  the 
sum  of  ten  thousand  dollars,  to  be  approved  by  the  board  by  written  indorse- 
ment thereon.  Said  bond  and  oath  must  be  filed  in  the  office  of  the  board. 
The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbors,  and  cause  them  to  remove  from  time  to  time,  and 
from  place  to  place,  as  the  general  convenience,  safety,  and  good  order  may 
require.  Subject  to  such  regulations,  he  must  assign  berths  to  vessels  in  the 
order  of  their  application  after  entering  the  harbor.  He  must  supervise  the 
wharfingers,  and  report  to  the  board  all  cases  of  failure  to  perform  their  duties, 
and  require  all  ship-masters,  consigners,  pilots,  and  masters  of  tow-boats  to 
conform  to  the  regulations  of  the  board.  He  must  require  the  docks,  slips, 
wharves,  piers,  and  other  premises  under  the  jurisdiction  of  the  board  to  be 
kept  free  from  all  obstructions,  and  when  parties  fail  to  obey  his  order  to 
remove  the  same,  he  must  forthwith  report  the  fact  to  the  board,  and  execute 
their  order  in  relation  thereto.  And  it  shall  be  his  duty  to  execute  and 
enforce  the  rules  and  regulations  which  may  be  established  by  such  board 
pursuant  to  the  provisions  of  this  article,  and  he  is  also  empowered  to  deter- 
mine cases  of  collision  by  consent  of  all  parties  interested,  and  where  dam- 
ages do  not  exceed  three  hundred  dollars,  the  decision  is  final.  He  shall  take 
in  charge  all  abandoned  water-craft  and  all  boats  picked  up  adrift,  and  secure 
the  same,  after  which  he  shall  advertise  for  one  week  in  one  of  the  daily  news- 
papers printed  in  the  city  of  San  Diego,  giving  the  full  particulars  pertaining 
to  the  same,  and  request  all  parties  interested  to  appear  and  establish  their 
title  or  claim  thereto,  within  twenty  days   from  the  last  publication.     If 
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claimed  within  said  period,  sucli  j^roperty  shall  be  delivered  to  the  owner  on 
payment  of  all  costs  of  removing,  securing,  and  advertising  the  same.  If 
not  claimed  within  said  period,  or  if  the  owner  fails  to  pay  the  charges,  such 
property  shall  be  sold  by  the  chief  wharfinger  to  the  highest  bidder,  at  pub- 
lic auction;  less  the  cost  shall  be  paid  the  owner,  if  claimed  by  him,  or  if 
not  claimed  by  the  owner,  shall  be  paid  to  the  board  of  state  harbor  commis- 
sioners; but  the  owner  shall  be  entitled  to  receive  from  said  board  the 
amount  so  paid,  if  he  claim  the  same  within  one  year  from  the  date  of  said 
payment.  For  the  purposes  of  this  section,  the  harbor  of  San  Diego  shall  be 
the  tide-waters  of  the  entire  bay  of  San  Diego,  and  the  jurisdiction  of  the 
chief  wharfinger  shall,  when  performing  the  duties  required  by  this  section, 
be  co-extensive  with  such  tide-waters.  The  chief  wharfinger  shall  keep  an 
office  in  some  convenient  place  upon  the  city-front,  which  shall  be  kept  open 
every  day  (Sundays  and  holidays  excepted)  from  seven,  a.  m.,  till  G,  P.  m. 
The  commissioners  shall  furnish  a  suitable  building  for  an  office,  for  the 
exclusive  use  of  said  chief  wharfinger  and  assistant  chief  wharfinger,  with 
suitable  office  furniture.  And  it  shall  be  the  duty  of  all  pilots,  masters  of 
tug-boats,  masters,  owners,  and  consignees  of  vessels,  to  obey  all  lawful  orders 
and  directions  of  the  chief  wharfinger  in  relation  to  the  stationing,  anchor- 
ing, and  removing  of  vessels  under  and  pursuant  to  such  rules  and  regula- 
tions. He  must  take  and  subscribe  an  official  oath,  and  give  such  official 
bond  as  the  board  may  require,  subject  to  their  approval,  to  be  indorsed 
thereon.  Said  bond  and  oath  must  be  filed  in  the  office  of  the  board.  The 
wharfinger  shall  have  supervision  of  the  wharfs  to  which  they  are  assigned, 
and  must  require  the  regulations  of  the  board  and  orders  of  the  chief  wharf- 
inger to  be  respected  and  obeyed,  and  good  order  to  be  preserved  thereon. 
The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 
direct,  and  must  daily  account  for  and  pay  all  moneys  in  the  office.  The 
wharfingers  .and  collectors  must  take  and  subscribe  an  official  oath,  and  give 
such  official  bond  as  the  board  may  require,  subject  to  their  approval,  to  be 
indorsed  thereon;  said  bond  and  oath  to  be  filed  in  their  office.  All  the 
above-named  officers  must  perform  such  other  duties  pertaining  to  their  posi- 
tions as  the  board  may  from  time  to  time  prescribe.  The  board  inny,  in  its 
discretion,  employ  an  assistant  to  the  chief  engineer,  an  assistant  to  !c!ic  chief 
wharfinger,  a  draughtsman,  a  superintendent  of  dredges,  a  yard-master,  and 
such  men  on  the  dredges,  scows,  tow-boats,  fire-boats,  and  railroad,  and  in 
doing  urgent  repairs,  as  they  deem  advisable,  and  prcscril)e  their  lionds, 
duties,  and  compensation;  such  employees  shall  hold  their  positions  and  I'e 
removable  at  the  pleasure  of  the  board;  but  no  officer  or  employee  of  the 
board  shall  be  removed  or  otherwise  prejudiced  for  refusing  to  contriliute  to 
any  political  fund,  or  to  render  any  political  service;  nor  shall  the  1  oard, 
collectively  or  individually,  use  their  official  influence  to  coerce  the  ])olitical 
action  of  any  of  the  officers  or  employees.  Nor  sliall  the  state  dredgers  be 
employed  to  dredge  slips  not  under  tlie  control  of  the  stale,  nor  ])rivate  work 
of  any  character.  Nor  shall  the  commissioners,  nor  their  appointees,  be 
interested  in  any  contract  for  the  erection  or  repairing  of  any  work  described 
in  this  article.  Any  commissioner  or  appointee  who  shall  be  interested  is 
guilty  of  a  felony. 
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2578.  Prosecutions  of  actions. 

Sec.  2578.  The  commissioners  may  institute  and  prosecute  to  final  judg- 
ment actions  in  the  name  of  the  people  of  the  state  of  California,  for  the  pos- 
session of  any  portion  of  the  premises  described  in  this  article,  or  for  the 
collection  of  any  money  due  or  that  may  become  due  the  state  by  authority  of 
this  article;  and  the  commissioners  may  also  institute  and  prosecute  to  final 
judgment  actions  for  the  removal  of  all  unlawful  obstructions  in  or  upon  said 
premises,  or  for  the  removal  of  all  unlawful  obstructions  in  or  upon  tlie 
streets  through  the  center  of  which  the  inshore  line  or  line  nearest  the  main 
land  bounding  said  premises  runs.  They  may  also  remove  any  unlawful  ob- 
structions thereon  after  the  owner,  possessor,  or  occupant  of  such  obstruction 
shall  have  five  days'  notice,  in  writing,  to  remove  the  same,  either  served  on 
such  owner,  possessor,  or  occupant,  or  posted  upon  said  obstruction  by  the 
chief  wharfinger,  assistant  wharfinger,  or  wharfinger. 

2579.  Control  of  bay. 

Sec.  2579.  The  commissioners  shall  have  possession  and  control  of  the 
entire  bay  of  San  Diego,  together  with  the  improvements,  rights,  privileges, 
easements,  and  appurtenances  connected  therewith,  or  in  any  wise  appertain- 
ing thereto,  for  the  purposes  in  this  article  provided.  And  said  commis- 
sioners, in  addition  to  a  general  control  over  said  premises,  shall  have 
authority  to  use,  for  loading  and  landing  merchandise,  with  a  right  to  collect 
dockage,  wharfage,  and  tolls  thereon,  such  portions  of  the  streets  of  the  city 
of  San  Diego,  or  any  city  or  town  ending  or  fronting  upon  the  waters  of  the 
bay  of  San  Diego  as  may  be  used  for  such  purposes  without  obstructing 
the  same  as  thoroughfares,  and  authority  to  rent  an  office  in  any  portion  of 
the  city  of  San  Diego,  and  purchase  from  time  to  time  suitable  books  for  the 
records  of  the  secretary  and  accounts  of  the  wharfingers,  together  with  such 
stationery  as  may  be  required  by  the  board,  and  to  fix  and  regulate  from  time 
to  time  the  rates  of  dockage,  wharfage,  cranage,  tolls,  and  rents,  and  collect 
such  an  amount  of  revenue  therefrom  as  will  enable  the  commissioners  to  per- 
form the  duties  required  of  them  by  authority  of  this  article.  And  the  com- 
missioners may  so  modi/y  and  establish  such  rates  of  dockage  and  wharfage, 
collecting,  as  near  as  possible,  equal  amounts  from  dockage  and  wharfage. 
When  such  modification  has  been  made,  the  collection  of  tolls  must  be 
abolished,  and  the  toll  collectors  discharged.  The  commissioners  shall  con- 
struct such  number  of  wharves  as  the  wants  of  commerce  shall  require,  and 
shall  locate  such  wharves  at  such  points  and  upon  such  lines  as  the  board 
may  deem  most  suitable  for  the  best  interest  of  commerce,  and  shall  repair 
and  maintain  all  the  wharves,  piers,  quays,  landings,  and  thoroughfares  the 
wants  of  commerce  may  require,  and  generally  to  erect  all  such  improve- 
ments as  may  be  necessary  for  the  safe  landing,  loading  and  unloading,  and 
protection  of  all  classes  of  merchandise,  and  for  the  safety  and  convenience 
of  passengers  passing  into  and  out  of  the  city  of  San  Diego,  or  any  city  or 
town  on  the  bay  of  San  Diego,  by  water.  But  no  wharf  shall  be  constructed 
upon  such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less  than  one 
hundred  and  thirty-six  feet  wide  at  the  most  narrow  point  between  the 
wharves.     When  they  determine  that  a  new  wharf  shall  be  erected,  or  any 
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other  necessary  improveroent  constructed,  or  repairs  made,  or  dredging- 
macbines,  scows,  steam-tugs,  and  any  necessary  machinery,  the  cost  of 
which  shall  exceed  three  thousand  dollars,  they  shall  advertise  for  sealed 
proposals  for  a  period  of  not  less  than  ten  days  in  one  or  more  of  the  daily 
newspapers  in  the  city  of  San  Diego.  Every  proposal  shall  be  accompanied 
by  a  certified  check  for  an  amount  equal  to  five  per  cent  of  the  amount  of 
such  proposal,  such  check  to  be  made  payable  to  the  order  of  the  secretary  of 
said  board,  conditioned  if  the  proposal  is  accepted  and  the  contract  awarded, 
and  if  the  bidder  shall  fail  or  neglect  to  execute  the  contract,  and  give  the 
bond  required  within  six  days  after  the  award  is  made,  in  that  case  said  sum 
mentioned  in  said  check  shall  be  paid  into  the  state  treasury  by  said  sec- 
retary, as  liquidated  damages  for  such  failure  and  neglect,  as  a  portion  of 
San  Diego  harbor  improvement  fund.  Such  advertisement  shall  contain  a 
general  description  of  the  work  to  be  done,  the  materials  to  be  used,  the  place 
where  to  be  used,  and  must  refer  to  specifications,  which  must  contain  a  full 
and  accurate  description  of  the  work  to  be  performed,  the  material  to  be 
used,  which  specifications  shall  be  kept  in  the  office  of  the  secretary  of  the 
board  in  such  manner  that  all  jDersons  may  inspect  the  same  during  tlie 
usual  business  hours  of  all  days  except  Sundays  and  holidays.  On  a  day 
named  in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the 
presence  of  such  bidders  as  are  present,  and  award  tlic  contract  to  the  lowest 
bidder,  who  shall  furnish  sufficient  sureties  to  guarantee  the  performance  of 
the  work.  If,  in  the  opinion  of  the  'commissioners,  the  bids  are  too  high, 
they  may  reject  them  and  advertise  anew  in  like  manner  as  before.  If,  in 
the  opinion  of  the  commissioners,  the  second  bids  are  too  high,  they  may  re- 
ject them  likewise,  and  enter  into  contract  with  responsible  parties  without 
giving  further  notice.  Any  contract  entered  into  without  giving  further 
notice  and  receiving  bids  must  be  at  least  ten  per  cent  lower  than  the  lowest 
rejected  bid.  The  board  may  construct  such  harbor,  embankment,  or  sea- 
wall as  shall  be  necessary  to  protect  the  harbor  of  San  Diego,  and  dredge  such 
number  of  slips  and  docks  as  the  commerce  of  the  port  of  San  Diego  may 
require,  to  a  depth  that  will  admit  of  the  easy  and  free  ingress  and  ogress 
of  all  classes  of  water-craft  that  load  and  discharge  cargoes  at  the  wharves, 
piers,  quays,  landings,  and  thoroughfares  in  the  harbor  of  San  Diego;  to  per- 
form which  dredging  said  board  of  state  harbor  commissioners  for  the  bay  of 
San  Diego  arc  hereby  authorized  and  empowered  to  hire,  employ,  purchase, 
or  construct  dredging-machines,  scows,  steam-tugs,  and  the  necessary  ma- 
chinery, and  employ  me\i  for  operating  the  same.  When  any  portion  of 
the  premises  described  in  this  article  shall  be  dredged,  the  sand,  mud,  or 
other  substances  shall  be  deposited  in  a  place  designated  by  the  board.  All 
classes  of  water-craft  that  use  or  make  fast  to  any  wharf,  pier,  quay,  landing, 
or  thoroughfare,  and  lands  upon  or  loads  therefrom  any  goods,  wares,  or 
merchandise,  shall  be  liable  and  must  pay  to  the  commissioners  such  rates 
of  dockage  as  shall  be  fixed  by  authority  of  this  article;  and  all  sucli  water- 
craft  as  shall  discharge  or  receive  any  goods,  wares,  or  merchandise  while 
moored  in  any  slip,  dock,  or  basin  within  the  jurisdiction  of  the  commis- 
sioners, shall  pay  one  half  the  regular  rates  of  dockage.  Any  water-craft  that 
shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,  slip,  dock,  or  basin, 
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unless  forced  to  do  so  by  stress  of  weather,  without  first  paying  regular  rates 
of  dockage  due  from  such  vessel,  shall  be  liable  to  pay  a  fine  not  to  exceed 
five  hundred  dollars.  The  charge  for  wharfage  and  tolls  shall  be  a  lien  upon 
all  goods,  wares,  and  merchandise  landed  upon  any  of  the  wharves,  piers, 
quays,  landings,  or  thoroughfares  upon  the  premises  described  in  this  article; 
and  the  commissioners,  their  agents  or  lessees,  may  hold  possession  of  any 
such  goods,  wares,  or  merchandise  so  landed  as  aforesaid,  to  secure  the  pay- 
ment of  such  wharfage  and  tolls,  and  for  the  purpose  of  such  lien  are  deemed 
to  have  possession  of  such  goods,  wares,  and  merchandise  so  landed  until 
such  charges  of  wharfage  and  toll  are  paid.  The  commissioners  shall  have 
power  to  make  reasonable  rules  and  regulations  concerning  the  control  and 
management  of  the  property  of  the  state  which  is  intrusted  to  them  by  virtue 
of  this  article;  and  said  commissioners  are  hereby  authorized  and  required 
to  make,  without  delay  and  from  time  to  time,  and  publish  not  less  than 
thirty  days  in  a  daily  newspaper  of  general  circulation  published  in  the  city  of 
San  Diego,  all  needful  rules  and  regulations,  not  inconsistent  with  the  laws 
of  the  state  or  of  the  United  States,  in  relation  to  the  moving  and  anchorage 
of  vessels  in  said  harbor,  providing  and  maintaining  free,  open,  and  unob- 
structed passage-ways  for  steam  ferry-boats  and  other  steamers  navigating  the 
waters  of  the  bay  of  San  Diego,  so  that  such  steamers  can  conveniently  make 
their  trips  without  impediment  from  vessels  at  anchor,  or  other  obstacles. 
And  said  commissioners  may  also  make  all  needful  rules  and  regulations 
governing  the  removal  of  such  vessels' from  the  wharves  and  other  landings, 
and  from  slips  and  docks  as  are  not  engaged  in  receiving  or  discharging 
cargo,  prescribing  the  time  during  which  goods,  wares,  and  merchandise 
landed  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare  shall  be  per- 
mitted to  remain  thereon,  and  may  divide  the  same  into  several  classes,  and 
may,  by  such  rules  and  regulations,  provide  that  in  case  any  such  goods, 
wares,  or  merchandise  remain  upon  any  wharf,  pier,  quay,  landing,  or  thor- 
oughfare, beyond  the  time  so  prescribed,  the  respective  wharfinger  may,  un- 
der the  order  of  the  commissioners,  remove  and  deposit  the  same  in  a  suitable 
place,  at  the  charge,  risk,  and  expense  of  the  owner  thereof.  When  any 
goods,  wares,  or  merchandise  shall  have  remained  upon  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  more  than  twenty-four  hours,  the  commis- 
sioners may,  in  their  discretion,  charge  such  additional  rates  for  each  sub- 
sequent day  as  in  their  opinion  is  just  and  equitable.  The  commissioners 
may,  in  their  discretion,  set  apart  and  assign,  for  the  exclusive  use  of  the 
water-craft  used  by  the  officers  of  the  federal  government,  such  convenient 
and  safe  landings  as  such  officers  may  require,  together  with  suitable  prem- 
ises near  such  buildings  as  may  be  set  apart  and  assigned  for  their  use,  upon 
which  premises  such  officers  may  cause  to  be  erected  offices  and  storehouses 
to  suit  their  convenience,  and  the  commissioners  shall  charge  a  reasonable 
compensation  per  month  for  the  use  of  such  landings  and  office  and  store- 
house premises;  set  apart  and  assign  a  suitable  and  proper  locality  for  the 
use  of  the  harbor  police  of  the  city  of  San  Diego,  and  also  a  suitable  place 
for  a  boat-house  station  for  the  exclusive  use  of  the  quarantine  and  health 
officers  of  said  city,  without  compensation;  set  apart  and  assign  for  the  ex- 
clusive use  of  steam  ferry-boats  suitable  slips,  in  which  such  structures  may 
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be  erected  as  will  secure  the  safe  and  convenient  landing  of  passengers,  and 
safe  landing  and  delivery  of  freight;  set  apart  and  assign  suitable  wharves, 
berths,  or  landings  for  the  exclusive  use  of  vessels;  to  construct  suitable 
sheds,  gates,  and  other  temporary  structures  as  may  be  necessary  for  the 
safe  and  convenient  landing  of  passengers,  and  safe  landing  and  delivery  of 
freight;  and  set  apart  and  assign  for  the  sole  and  exclusive  use  of  the  fisher- 
men of  the  city  of  San  Diego  such  place  or  places  as  the  said  commissioners 
shall  deem  proper  and  sufficient,  and  for  no  other  purpose.  The  commis- 
sioners may  assign  suitable  places  for  the  landing  of  horses,  cattle,  sheep, 
and  swine,  and  when  such  places  have  been  assigned,  it  shall  be  a  misde- 
meanor for  a  commander  of  any  water-craft  to  land  any  greater  number  than 
ten  at  any  one  time  from  any  water-craft  at  any  other  place.  The  commis- 
sioners may  set  apart  for  the  uses  and  purposes  of  dry-docks  and  marine 
railways  such  portions  of  the  water-front  as  the  wants  of  commerce  may 
require,  and  lease  the  same  for  a  period  not  to  exceed  ten  years.  When  the 
commissioners  lease  premises  for  marine  railways  and  dry-dock  purposes,  as 
provided  in  this  section,  they  shall  advertise  for  sealed  proposals,  for  a  period 
of  not  less  than  ten  nor  more  than  twenty  days,  in  one  of  the  daily  news- 
papers of  the  largest  circulation,  printed  in  the  city  of  San  Diego,  which 
advertisements  shall  contain  a  description  of  the  premises  to  be  leased.  On 
the  day  named  in  the  advertisement,  the  commissioners  shall  open  the  bids 
in  the  presence  of  such  of  the  bidders  as  are  present,  and  award  the  prem- 
ises to  the  highest  responsible  bidder  that  shall  furnish  sufficient  sureties  to 
guarantee  the  payment  of  the  rent,  and  may  negotiate  for,  and  accept,  and 
cancel  any  lease  of  any  portion  of  the  premises  described  in  this  article, 
and  pay  a  reasonable  compensation  for  any  structures  upon  any  such 
leased  premises  as,  in  the  opinion  of  the  board  and  engineer,  may  be  useful 
for  such  commercial  purposes  as  this  article  is  intended  to  promote.  No 
person  or  company  shall,  without  the  consent  of  the  board  of  state  harbor 
commissioners,  land  or  remove  any  goods,  wares,  or  merchandise,  or  other 
thing,  upon  or  from  any  wharf,  pier,  qua}'',  landing,  or  thoroughfare  situate 
upon  the  premises  described  in  this  article,  unless  authorized  to  do  so  by 
virtue  of  valid  lease;  nor  shall  any  person  collect  dockage,  wharfage, 
cranage,  rent,  or  toll,  within  the  boundaries  of  the  premises  described  in  this 
article,  except  by  virtue  of  valid  leases,  without  first  obtaining  permission 
to  do  so  from  said  commissioners;  nor  shall  any  person  or  company  place 
or  caused  to  be  placed  any  obstructions  in  the  bay  of  San  Diego,  nor  upon 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  without  the  consent  of  the 
board.  Whenever  any  wharf,  pier,  quay,  landing,  or  thoroughfare  in  tlie 
harbor  of  San  Diego  shall  be  encumbered,  or  their  free  use  interfered  with, 
by  goods,  wares,  merchandise,  or  other  substance,  whether  loose  or  built 
upon  or  fixed  to  any  such  wharf,  pier,  quay,  landing,  or  thoroughfare,  it  shall 
be  the  duty  of  the  commissioners  to  notify,  in  writing  (which  notice  may  be 
served  by  a  wharfinger,  or  by  the  secretary  or  assistant  secretary  of  the 
board),  the  owner,  agent,  occupant,  or  person  placing  or  keeping  such  ob- 
structions thereon,  to  remove  the  same  within  twenty-four  hours  after  the 
serving  of  such  notice;  and  in  case  of  failure  to  comply  with  such  notice, 
and  remove  such  obstructions,  the  owner,  agent,  occupant,  or  person  so  noti- 
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fied  shall  be  liable  to  pay  the  commissioners  the  sum  of  twenty-five  dollars 
for  each  and  every  day  during  which  said  obstructions  shall  remain  upon 
any  such  wharf,  pier,  quay,  landing,  or  thoroughfare;  and  the  commissioners 
shall  have  power,  in  their  discretion,  to  remove  any  such  encumbering  sub- 
Btance,  and  store  the  same  in  any  suitable,  convenient,  and  safe  place,  and  a 
sum  equal  to  the  amount  of  the  expenses  of  the  removal,  together  with  all 
other  necessary  charges,  shall  be  paid  by  the  owner  of  such  encumbering 
substance  to  the  commissioners,  and  such  sum  and  necessary  charges  shall 
be  a  lien  on  such  substance  until  paid.  The  commissioners  are  authorized 
to  assign  berths  or  slips  for  the  exclusive  use  of  sea-going  steamers,  ferry- 
boats, and  steamboats  navigating  the  waters  of  the  bay  of  San  Diego  and  its 
tributaries,  and  to  construct  suitable  offices,  sheds,  and  inclosures  for  the 
accommodation  of  their  business,  and  may  charge  for  such  exclusive  use  a 
reasonable  sum,  irrespective  of  their  tonnage  or  the  number  of  days  such 
berth  is  occupied.  For  the  purpose  of  enforcing  the  charge  for  wharfage  or 
toll  on  goods,  wares,  and  merchandise  landed  on  any  wharf,  pier,  or  thorough- 
fare, or  remaining  thereon  longer  than  the  time  prescribed  by  the  harbor 
regulations,  the  said  commissioners  are  authorized  to  take  possession  of  such 
goods,  wares,  and  merchandise;  and  if  such  charge  be  not  paid  within  two 
days  thereafter,  may  remove  and  store  the  same  at  the  charge,  risk,  and 
expense  of  the  owner  or  consignee  thereof;  or  may  sell  the  same  by  public 
auction,  with  or  without  notice,  at  their  discretion;  and  for  the  purpose  of 
keeping  the  wharves,  piers,  and  thoroughfares  free  of  obstructions,  the  said 
commissioners  shall  cause  a  written  notice  to  be  served  on  the  owner,  agent, 
consignee,  or  person  in  possession  of  any  such  obstructing  material  or  struc- 
ture, or  may  post  a  notice  thereon,  at  their  discretion,  requiring  its  removal 
within  twenty-four  hours  thereafter;  and  on  failure  to  comply  therewith,  the 
commissioners  may  remove,  store,  or  sell  the  same  by  public  auction,  at 
their  discretion.  From  the  proceeds  of  any  such  sale,  they  shall  retain  all 
the  wharfage  and  tolls  due,  with  ten  per  cent  thereon,  and  in  case  of  ob- 
structions, twenty-five  dollars  for  each  and  every  day  during  which  the 
wharf,  pier,  or  thoroughfare  has  been  obstructed,  and  also  all  the  expenses 
attending  such  sale,  and  the  surplus,  if  any,  shall  be  paid  to  the  proper  party. 
Such  sale  shall  be  made  subject  to  immediate  removal. 

2580.   Extending  streets. 

Sec.  2580.  The  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego  are  authorized  to  extend  any  of  the  streets  lying  along  the  water-front 
of  said  city  and  county,  to  a  width  not  exceeding  one  hundred  and  fifty  feet, 
where  they  have  not  been  already  so  extended.  The  outer  half  of  such  streets 
must  be  constructed  or  built  and  maintained  in  good  repair  by  the  state  har- 
bor commissioners,  or  parties  holding  under  them,  and  may  be  used  as  a 
landing-place  or  pier  on  which  dockage,  wharfage,  and  tolls  may  be  collected; 
and  until  such  extensions  are  made,  the  commissioners  may  have  and  use 
as  a  landing-place,  with  full  power  to  collect  dockage,  wharfage,  and  tolls 
thereon,  so  much  of  the  streets  now  fronting  upon  the  water-front  as  may  be 
used  for  such  purpose  without  obstructing  the  same  as  a  thoroughfare.  The 
inner  half  of  such  streets  shall  be  constructed  and  maintained  in  good  repair 
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by  the  owners  of  the  lots  abutting  thereon.  The  commissioners  arc  author- 
ized to  construct  across  the  outer  half  of  said  streets  an  extension  of  the 
sewers  of  the  said  city,  if  it  be  necessary  to  take  any  land  for  the  purpose  of 
widening  any  such  street.  When  it  becomes  necessary  for  the  commissioners 
to  construct  any  wharves  on  the  line  of  the  water-front,  they  are  authorized 
to  adopt  and  pay  for  any  structures  which  would  form  part  of  such  wharves, 
and  which  have  been  constructed  along  such  line  by  private  parties  prior  to 
the  passage  of  this  act. 

2581.  Embanhnents,  seawalls,  etc. 

Sec.  2581.  The  embankments,  seawalls,  thoroughfares,  streets,  wharves, 
and  other  public  places  provided  for  in  this  act  are  hereby  declared  a  public 
use,  in  the  laying  out  and  construction  of  which  the  right  of  eminent  domain 
may  be  exercised  by  the  harbor  commissioners  in  the  name  of  the  people  of 
the  state  for  the  estates  and  rights,  and  in  the  manner  provided  in  part  three, 
title  eight,  of  the  Code  of  Civil  Procedure.  The  said  commissioners  are  au- 
thorized to  pay  out  of  the  harbor  improvement  fund  any  compensation  and 
damages  assessed  in  sucii  proceedings. 

2582.  Collections. 

Sec.  2582.  No  greater  amount  of  money  shall  in  the  main  ever  be  collected 
by  the  collection  of  dockage,  wharfage,  tolls,  rents,  and  cranage  than  shall 
be  necessary  to  construct  and  keep  in  repair  such  number  of  wharves,  piers, 
landings,  and  thoroughfares,  construct  sheds,  dredge  such  number  of  slips 
and  docks,  constructing  a  seawall  and  harbor  embankment,  construct  and 
operate  a  railway  on  the  seawall,  and  pay  incidental  expenses  allowed  to  be 
paid  by  this  article. 

2583.  Contracts. 

Sec.  2583.  No  contract  or  obligation  entered  into  by  the  harbor  commis- 
sioners, which  creates  a  liability  or  authorizes  the  payment  of  money,  shall 
be  valid  or  of  binding  force  unless  signed  by  all  three  of  the  commissioners, 
and  countersigned  by  the  secretary  of  the  board;  nor  shall  any  contract  in- 
volving the  payment  of  money  be  made  by  the  said  commissioners,  unless 
the  amount  then  to  the  credit  of  tlie  harbor  improvement  fund,  together  witli 
the  reverme  estimated  to  accrue  up  to  the  time  of  the  maturity  of  such  con- 
tract, over  and  above  the  current  expenses  of  the  commission,  be  sufficient  to 
meet  the  payments  to  become  due  thereon;  provided,  such  estimate  of  reve- 
nue shall  be  limited  as  to  time  to  one  year,  and  as  to  amount  to  the  amount 
of  revenue  of  the  preceding  year. 

2584.  Moneys  how  paid. 

Sec.  2584.  All  moneys  collected  shall  bo  paid  into  the  state  treasury,  and 
be  credited  to  the  San  Diego  harbor  improvement  fund,  at  least  once  in 
each  month,  except  office  rent,  cost  of  office  furniture,  books,  stationery, 
lights,  fuel,  expense  of  dredging,  expense  of  pile-driving  and  piles,  cleaning 
the  wharves  and  bulkheads,  legal  and  other  incidental  expenses,  and  in  ad- 
dition, one  thousand  dollars  per  month  for  urgent  repairs;  which  last  sum, 
if  so  much  be  required,  may  be  used  in  repairing  the  wharves,  piers,  land- 
ings, thoroughfares,  sheds,  and  other  structures,  and  the  streets  bounding  on 
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the  water-front  under  the  jurisdiction  of  the  board,  without  advertising  for 
proposals  therefor.  Such  moneys  may  be  remitted  to  the  state  treasury  by 
express. 

2585.  Vouchers. 

Sec.  2585.  The  commissioners  shall  take  vouchers  for  all  sums  of  money 
by  them  expended  under  the  authority  of  this  article,  excepting  fifty  dollars 
per  month  for  postage-stamps,  express,  and  other  incidental  expenses,  and 
safely  keep  the  same  on  file  in  the  office  of  the  board.  For  all  sums  of  money 
paid  by  the  commissioners,  excepting  those  mentioned  in  section  two  thou- 
sand five  hundred  and  eighty-three,  drafts  shall  be  drawn  by  them  on  the 
controller  of  state,  countersigned  by  the  secretary  of  the  board,  and  the  con- 
troller of  state  shall  draw  his  w^arrant  on  the  state  treasurer,  who  shall  pay 
the  same  out  of  any  money  in  said  treasury  credited  to  the  San  Diego  har- 
bor improvement  fund.  IS'o  warrant  shall  be  drawn  by  the  controller  upon 
the  treasurer  of  the  state,  as  provided  in  this  section,  unless  the  order  bears 
the  signatures  of  all  three  commissioners,  and  of  the  secretary  of  the  board. 

2586.  Report  to  controller. 

Sec.  2586.  On  the  payment  to  the  state  treasurer  of  any  sum  of  money, 
the  secretary  and  the  state  treasurer  must  report  to  the  state  controller  the 
amount  so  paid,  and  the  treasurer  must  give  the  board  a  receipt  for  the  same. 
Such  payments  shall  be  considered  as  payments  into  the  state  treasury,  and 
the  treasurer  shall  be  responsible  on  bis  oflScial  bond  therefor. 

2587.  Ex  officio  officers. 

Sec.  2587.  The  governor  of  the  state,  and  the  mayor  of  the  city  of  San 
Diego,  and  the  mayor  of  National  City,  are  hereby  made  ex  ofiicio  additional 
members  of  the  board  of  state  harbor  commissioners,  for  the  special  purposes 
herein  mentioned,  and  shall  take  part  in  the  action  of  the  board  as  herein- 
after provided. 

2588.  Survey. 

Sec.  2588.  The  board  of  state  harbor  commissioners  are  hereby  authorized 
and  empowered  and  directed,  within  one  year  from  and  after  the  passage  of  this 
act,  to  employ  two  consulting  civil  engineers,  to  act  in  concert  with  the  engi- 
neers of  the  board,  to  make  a  survey,  select  and  locate  a  line  for  a  harbor  em- 
bankment or  seawall,  and  make  a  report  of  their  doings  to  said  commissioners, 
who  shall,  after  receiving  the  same,  appoint  a  time  for  holding,  at  the  oflBce 
of  the  board,  a  special  meeting  of  the  board,  to  consider  the  question  of  adop- 
tion or  rejection  of  the  same.  The  board  shall,  at  least  ten  days  previous  to 
said  meeting,  notify  the  governor  of  the  state,  and  the  mayor  of  the  city  of 
San  Diego,  and  the  mayor  of  National  City,  of  the  time,  place,  and  object  of 
said  meeting  of  said  board,  and  shall  request  them  to  be  present  and  take 
part  in  the  consideration  of  the  question;  and  at  said  meeting,  or  any  ad- 
journed meeting  thereof,  the  governor  and  said  mayors  shall  be  deemed 
additional  members  of  said  board,  with  like  powers  and  rights  as  the  other 
members  thereof.  If  they  are  not  present  at  the  meeting,  the  board  shall 
adjourn  to  a  day  certain,  and  notify  them  anew  as  before;  and  if  either  be 
present  at  the  adjourned  meeting,  with  three  commissioners,  action  may  be 
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had,  and  an  affirmative  vote  of  all  four  present  shall  determine  the  question; 
any  less  vote  shall  be  a  negative  vote.  But  the  board  may  order  new  surveys 
and  locations,  which  may  be  adopted  or  rejected,  in  like  manner  as  before. 
If  the  vote  is  in  the  affirmative,  the  line  adopted  shall  be  thenceforth  the  line 
of  the  harbor  embankment  and  seawall  of  the  harbor  of  San  Diego. 

2589.  San  Diego  harbor  improvement  fund. 

Sec.  2589.  On  and  after  the  passage  of  this  act,  the  treasurer  of  the  state 
shall  keep  the  money  remitted  to  him  by  the  board  of  state  harbor  commis- 
sioners for  San  Diego  to  the  credit  of  a  fund  to  be  known  as  the  San  Diego 
harbor  improvement  fund,  after  which  all  drafts  drawn  by  this  board  shall 
be  paid  by  the  treasurer  out  of  the  San  Diego  harbor  improvement  fund. 

2590.  To  be  Jcept  separate  by  state  treasurer. 

Sec.  2590.  The  state  treasurer  shall  receive  all  moneys  paid  by  the  said 
state  harbor  commissioners  for  San  Diego,  and  keep  the  same  in  a  separate 
fund,  to  be  known  as  the  San  Diego  harbor  improvement  fund,  and  pay  out 
the  same  as  provided  for  in  this  article,  and  shall  keep  an  accurate  account 
of  all  moneys  received  by  him  and  paid  out  under  the  authority  of  this  arti- 
cle, in  books  kept  solely  for  that  purpose,  which  said  books  shall  be  open  at 
all  times  to  the  inspection  of  the  governor  and  controller  of  state,  and  of  any 
committee  appointed  by  the  legislature,  or  by  either  branch  thereof. 

2591.  Advertising. 

Sec.  2591.  When  the  commissioners  determine  to  construct  any  part  of 
the  seawall,  they  must  advertise  for  sealed  proposals  for  not  less  than  thirty 
days,  in  not  less  than  two  daily  papers  in  San  Diego.  The  advertisement 
must  give  a  full  and  accurate  description  of  the  work  to  be  done,  the  place 
where  to  be  done,  and  the  material  to  be  used.  On  the  day  dated  in  the 
advertisement,  bids  must  be  opened  in  the  presence  of  such  bidders  as  are 
present,  and  the  contract  awarded  to  the  lowest  bidder,  who  shall  give  a 
bond  with  two  or  more  responsible  sureties,  to  be  approved  by  the  commis- 
sioners, for  the  due  performance  of  the  work.  Their  approval  must  be 
indorsed  on  said  bond.  If,  in  the  opinion  of  the  commissioners,  the  bids  are 
too  high,  they  shall  reject  them  and  advertise  anew  in  like  manner  as  before. 
And  if,  in  the  opinion  of  the  commissioners,  the  second  bids  are  also  too 
high,  they  shall  reject  them  likewise,  and  may  enter  into  a  contract  with 
responsible  parties  without  giving  further  notice.  The  parties  entering  into 
a  private  contract  with  the  commissioners  must  give  a  bond,  with  two  or 
more  responsible  persons  as  sureties,  to  be  approved  by  the  commissioners, 
which  approval  shall  be  by  writing  indorsed  upon  said  bond,  conditioned  for 
the  faithful  performance  of  the  contract.  But  the  consideration  agreed  to  be 
paid  in  any  contract  entered  into  without  giving  public  notice  must  be  five 
per  cent  lower  than  the  lowest  responsible  bid  rejected.  The  work  to  be  per- 
formed under  any  one  contract  shall  not  exceed  one  thousand  lineal  feet  of 
harbor  embankment  or  seawall.  But  the  commissioners  may  enter  into  as 
many  contracts  at  the  same  time  as  they  deem  expedient;  'provided,  the 
amount  in  the  harbor  improvement  fund,  together  with  the  revenue  estimated 
to  accrue  pursuant  to  section  (2582)  twenty-five  hundred  and  eighty-two  of 
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the  Political  Code,  shall  be  sufTicient  to  meet  the  contract  price  of  such  work, 
after  deducting  the  current  expenses  of  the  commission  and  the  amount 
required  for  the  erection  and  repair  of  the  wharves,  dredging  the  docks  and 
slips,  and  incidental  expenses;  but  in  no  event  shall  the  state  be  liable  on 
such  contracts  for  any  deficiency  in  the  harbor  improvement  fund.  Separate 
contracts  may  be  entered  into  for  the  dredging  of  a  channel  for  the  receptioti 
of  the  rock  required  for  the  construction  of  a  harbor  embankment;  provided, 
that  the  advertising  of  sealed  proposals,  the  receiving  and  opening  of  bids, 
and  the  awarding  of  contracts  required  in  this  section,  shall  be  complied  with 
in  the  letting  of  such  work  in  separate  contracts.  The  commissioners  may, 
if  in  their  opinion  it  will  be  more  economical,  dredge  with  the  dredger  belong- 
ing to  the  state  the  channel  necessary  for  the  reception  of  the  stone  used  in 
the  construction  of  the  seawall.  No  contractor  who  enters  into  a  contract  to 
construct  any  portion  of  said  seawall  shall  be  required  to  commence  the  work 
in  less  than  thirty  days  after  the  awarding  of  the  contract.  The  board  shall, 
at  least  ten  days  previous  to  the  holding  of  any  meeting  as  provided  in  this 
section,  notify  the  governor  of  the  state  and  the  mayors  of  San  Diego  City 
and  National  City  of  the  time  and  place  and  object  of  the  meeting,  and 
request  them  to  be  present  and  take  part  therein;  and  at  said  meeting  the 
governor  and  the  mayors  of  the  city  of  San  Diego  and  of  National  City  shall 
be  deemed  additional  members  of  said  board,  with  like  powers  and  rights  as 
other  members  thereof;  and  no  contract  shall  be  entered  into  under  the 
authority  of  this  section  without  the  consent  of  either  the  governor  or  mayor 
of  San  Diego  City  or  the  mayor  of  National  City.  Every  proposal  shall  be 
accompanied  by  a  certified  check  for  an  amount  equal  to  five  per  cent  of  the 
amount  of  such  proposals,  to  be  made  payable  to  the  order  of  the  secretary 
of  the  board,  conditioned  that  if  the  proposals  are  accepted  and  the  contract 
awarded,  and  if  the  bidder  shall  fail  or  neglect  to  execute  the  contract  and 
give  the  bond  required  within  six  days  after  the  award  is  made,  in  that  case 
said  sum  mentioned  in  said  check  shall  be  deemed  liquidated  damages  for 
such  failure  and  neglect,  and  shall  be  paid  into  the  San  Diego  harbor 
improvement  fund,  and  all  contracts  made  pursuant  to  this  title  shall  pro- 
vide, under  penalties  of  forfeiture  of  contract,  at  the  option  of  the  commis- 
sioners, that  no  Chinese  or  Mongolian  labor  shall  be  employed  on  the  work. 
The  right  to  construct,  maintain,  and  operate  railways  on  said  bulkheads, 
embankment,  or  seawall,  shall  vest  absolutely  in  said  board  of  harbor  com- 
missioners, to  be  operated  by  them  with  their  own  engines,  and  at  such 
charges  as  they  may  see  fit  to  make,  but  they  shall  give  all  railroads  termi- 
nating at  the  bay  of  San  Diego  equal  facilities  for  bringing  ship  and  car 
together;  and  as  long  as  they  have  no  engines  of  their  own,  they  may  hire 
such  engines,  or  temporarily  allow  railroad  or  other  companies  to  move  their 
cars  with  other  suitable  engines. 

2592.   Report  to  governor. 

Sec.  2592.  The  commissioners  shall,  on  or  before  the  first  day  of  October, 
A.  D.  eighteen  hundred  and  ninety,  and  every  two  years  thereafter,  make  to 
the  governor  a  full  report  of  all  moneys  by  them  received  and  disbursed, 
stating  specifically  for  what  the  same  was  received  and  for  what  purposes 
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expended,  and  shall  give  a  concise  account  of  all  improvements  made,  and 
the  general  condition  of  the  property  under  their  charge 

2593.  Maps  showing  change  of  survey. 

Sec,  2593.  In  case  the  lines  of  the  water-front  of  the  city  of  San  Diego  or 
of  any  city  or  town  on  the  bay  of  San  Diego,  or  the  lines  of  any  of  the  streets 
of  any  city  or  town  ending  at  said  water  line,  shall  be  changed  by  authority  of 
this  article,  the  commissioners  shall  cause  to  be  made  two  accurate  maps 
of  survey  showing  such  change,  which  maps  shall  be  dated,  certified,  and 
signed  by  the  engineer  of  the  board  and  commissioners,  and  one  filed  in  the 
office  of  the  recorder  of  said  county,  and  the  other  in  the  office  of  the  board. 
After  being  so  filed,  they  shall  be  considered  and  treated  as  official  maps  by 
all  the  courts  of  record  in  the  state. 

2594.  Refusal  to  obey  orders  of  wharfinger. 

Sec.  2594.  If  any  master,  agent,  or  owner  of  any  water-craft  shall  refuse 
or  neglect  to  obey  the  lawful  orders  or  directions  of  the  chief  wharfinger  in 
any  matter  pertaining  to  the  regulations  of  said  harbor,  or  the  removal  or 
stationing  of  any  water  craft,  such  master,  agent,  or  owner  so  refusing  or 
neglecting  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  before 
any  court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed 
three  hundred  dollars,  or  by  imprisonment  not  to  exceed  one  hundred  days 
in  the  jail  of  the  city  of  San  Diego. 

2595.  Obstructions  to  navigation. 

Sec.  2595.  All  persons  are  forbidden  to  deposit,  or  cause  to  be  deposited, 
ill  the  waters  of  the  harbor  of  San  Diego,  as  described  in  the  preceding  sec- 
tions, any  substance  that  will  sink  and  form  an  obstruction  to  navigation, 
without  first  obtaining  permission  in  writing  of  the  board  of  state  harbor 
commissioners,  which  permission  shall  describe,  with  an  ordinary  degree  of 
certainty,  the  place  where  such  deposit  may  be  made,  and  the  secretary  of 
the  board  shall  record  such  permission.  Any  person  violating  the  pro- 
hibition contained  in  this  section  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  before  a  court  of  competent  jurisdiction,  shall  be  fined  not 
less  than  one  hundred  nor  more  than  five  hundred  dollars,  or  imprisoned  in 
the  jail  of  the  city  of  San  Diego  not  less  than  thirty  nor  more  than  ninety 
days. 

2596.  Speed  of  horses  and  vehicles  on  wharves. 

Sec.  2596.  It  shall  not  be  lawful  for  any  person  to  drive  a  horse  or  mule, 
or  any  vehicle  drawn  by  one  or  more  horses  or  mules,  used  in  the  removal  of 
merchandise,  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  faster 
than  a  walk.  Any  person  violating  the  prohibition  in  this  section  contained 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court  of  com- 
petent jurisdiction  shall  be  fined  not  less  than  twenty  dollars,  or  imprisoned 
in  the  jail  of  the  city  of  San  Diego  not  less  than  ten  days. 

2597.  Jurisdiction  of  police  court. 

Sec.  2597.  The  police  court  of  the  city  of  San  Diego  shall  have  jurisdic- 
tion to  try  all  cases  of  misdemeanor  arising  under  this  article. 
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2598.  Qualification  of  officers. 

Sec.  2598.  No  person  shall  be  appointed  to  any  oflBce  by  virtue  of  this 
article,  nor  be  employed  in  the  service  of  the  board,  unless  he  be  a  qualified 
elector  of  the  state,  nor  shall  any  person  be  so  appointed  or  employed  who  is 
interested  in  any  vessel  sailing  or  plying  in  and  out  of  or  on  the  inland  waters 
of  the  bay  of  San  Diego,  as  owner,  mortgagee,  or  otherwise,  or  as  a  stock- 
holder in  any  company  owning  such  vessels,  or  who  is  the  consignee,  the 
general  or  freight  agent,  or  manager  of  any  such  vessels,  or  agent  or  other  em- 
ployee of  the  owner  of  any  such  vessels,  or  who  is  engaged  in  the  business  of 
marine  insurance,  or  of  procuring  such  insurance,  or  who  is  engaged  as  a 
stevedore  in  loading  and  discharging  such  vessels.  No  person  not  a  citizen 
of  the  United  States  shall  be  employed  either  as  contractor  or  laborer  on  any 
work  done  under  this  article. 

2599.  Official  bond. 

Sec.  2599.  All  official  bonds  required  to  be  given  by  authority  of  this 
article  shall  be  to  the  people  of  the  state  of  California. 

2600.  Seal. 

Sec.  2600.  The  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego  shall  procure  and  adopt  a  seal. 

2601.  When  no  tolls  or  wharfage  to  be  collected. 

Sec.  2601.  No  tolls  or  wharfage  shall  be  collected  from  travelers  going  on 
board  or  leaving  any  steamer  or  ferry,  or  upon  their  carriages  or  baggage, 
nor  from  any  person  or  vehicle  employed  to  transport  or  convey  said  baggage 
to  or  from  any  steamer  or  ferry,  nor  for  empty  packages  returned  to  the  wharf 
or  any  vessel;  nor  for  domestic  supplies  for  private  individuals,  intended  for 
consumption  and  not  for  sale,  weighing  less  than  one  hundred  pounds. 

2602.  Collections  to  be  made  in  coin. 

Sec.  2602.  The  revenue  collected  and  disbursed  by  authority  of  this  arti- 
cle shall  be  gold  and  silver  coin  of  the  United  States. 

2603.  Wharfingers  and  collectors  to  be  special  policemen. 

Sec.  2603.  It  is  hereby  made  the  duty  of  the  board  of  police  commis- 
sioners of  the  city  of  San  Diego  to  appoint  such  number  of  wharfingers  and 
toll  collectors  special  policemen  as  such  commissioners  shall  request,  in 
writing,  such  police  commissioners  to  appoint,  and  also  shall  furnish  such 
special  policemen  the  usual  badge  of  office,  which  shall  be  paid  for  by  the 
commissioners;  such  appointments  must  be  renewed  once  in  each  year.  The 
jurisdiction  of  such  special  policemen  shall  be  co-extensive  with  the  premises 
described  in  this  article,  and  their  terras  of  ofiice  as  such  wharfingers  and 
toll  collectors. 

2604.  Who  liable  for  wharfage  or  merchandise. 

Sec.  2604.  Wharfage  or  merchandise  must  be  paid  by  and  collected  di- 
rectly from  the  master,  owner,  or  consignee  of  vessel,  and  the  owner,  agent, 
or  manager  of  railroad  cars  using  or  passing  over  the  wharves  or  other  land- 
ing-places; and  the  board  must,  as  soon  as  practicable,  adopt  proper  regula- 
tions for  putting  such  mode  of  collection  into  effect;  and  thereafter  no  tolls 
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must  be  collected  by  the  load  or  vehicle,  or  merchandise  passing  on  or  off  the 
wharves  or  other  landing-places;  provided,  the  wharfage  or  merchandise  to 
and  from  ferry-boats,  other  than  those  transporting  railroad  cars,  may  be 
collected  in  such  mode  as  the  board  may  direct,  the  master,  owner,  or  con- 
signee of  every  vessel,  and  the  owner,  agent,  or  manager  of  every  railroad  car 
using  or  passing  over  any  wharf  or  landing-place,  must  deliver  to  the  wharf- 
inger, or  other  officer  of  the  board,  on  its  arrival,  and  before  commencing  to 
discharge,  after  receiving  its  cargo  or  load,  and  before  its  departure,  a  full 
and  correct  statement  of  the  quantity  of  merchandise  intended  to  be  dis- 
charged from,  or  which  has  been  received  by,  such  vessel  or  car,  and  must 
pay  to  said  wharfinger,  or  other  officer  of  the  board,  the  amount  of  wharfage 
due  on  such  merchandise.  In  case  any  persons  shall  neglect  or  refuse  to 
deliver  such  statement,  or  shall  willfully  make  a  false  statement,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  not  ex- 
ceeding one  hundred  dollars,  or  imprisoned  not  exceeding  one  hundred  days, 
or  by  both  such  fine  and  imprisonment.  In  case  no  such  statement  be  de- 
livered, or  payment  of  the  wharfage  be  not  so  made,  the  vessel  or  car  may 
be  removed  by  the  wharfinger  from  the  wharf,  or  other  landing-place,  at  the 
expense  of  the  master,  owner,  or  consignee  of  such  vessel,  or  owner  or  agent 
or  manager  of  such  car,  and  may  be  excluded  from  all  the  wharves  or  other 
landing-places  until  such  statement  is  delivered  or  payment  is  made.  In 
case  the  master,  owner,  or  consignee  of  any  vessel,  or  the  owner,  agent,  or 
manager  of  any  railroad  car  using  or  passing  over  any  wharf  or  other  land- 
ing-place, shall  discharge  or  allow  to  be  discharged  from  such  vessel  or  car 
any  part  of  its  cargo  or  load  before  the  amount  of  wharfage  due  thereon  has 
been  fully  paid,  or  shall  receive  or  allowed  to  be  received  on  such  vessel  or 
car  any  part  of  its  cargo  or  load  before  the  deposit  or  guaranty  hereinafter 
provided  is  made  or  given,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  fined  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  one  hundred  days,  or  by  both  such  fine  and  im- 
prisonment. The  several  wharfingers  are  authorized  and  empowered  to  make 
arrests  without  warrants  in  all  cases  of  misdemeanor  herein  stated,  and  are 
hereby  made  peace-officers  for  that  purpose;  and  the  police  judge's  court  of 
the  city  of  San  Diego  shall  have  jurisdiction  in  such  cases.  The  moneys 
received  on  account  of  fines  must  be  paid  to  the  board  of  harbor  commis- 
sioners; provided,  that  any  person  so  arrested  may,  at  the  discretion  of  the 
board,  be  discharged  at  any  time  before  trial  on  his  delivery  of  the  state- 
ment, and  making  payment  of  the  wharfage  as  required  herein,  together 
with  all  costs  of  such  arrest  and  prosecution.  The  board  may,  by  written 
iiermits,  release  parties  from  the  obligation  to  deliver  the  statement  or  pay 
tlie  wharfage  at  the  times  herein  stated;  provided,  that  before  any  part  of  the 
cargo  or  load  of  such  vessel  or  car  is  discharged  or  received,  a  deposit  be 
made  with  the  said  board  sufficient  to  pay  tlie  wharfage  on  the  merchandise 
intended  to  be  discliarged  or  received,  or  a  proper  and  sufficient  guaranty  or 
obligation  in  writing  be  given  to  them  that  the  said  statement  will  be  de- 
livered, and  payment  of  the  wharfage  be  made,  before  such  vessel  or  car  shall 
depart  from  its  wharf  or  other  landing-place,  or  at  such  other  time  as  stated 
in  such  guaranty  or  obligation.     Such  guaranty  will  be  deemed  an  original 
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obligation  on  the  part  of  the  guarantor,  and  no  other  consideration  therefor 
need  exist  or  be  expressed  than  the  acceptance  of  said  permit.  Nothing  in 
this  section  shall  be  deemed  to  divert  the  lien  on  merchandise  for  its  wharf- 
age, as  provided  in  two  thousand  five  hundred  and  twenty-four  of  the  Politi- 
cal Code. 

2605.  Leasing  of  lands. 

Sec.  2605.  Whenever  the  board  of  state  harbor  commissioners  for  San 
Diego  shall  have  located  a  line  for  a  harbor  embankment  or  seawall  for  any 
part  of  the  harbor,  as  provided  in  section  two  thousand  five  hundred  and 
eighty-nine,  they  shall  make  a  plan  and  plat  of  all  the  lands  of  the  state 
included  between  the  said  embankment  and  the  shore  line  of  the  bay,  and 
file  a  copy  of  the  same  with  the  recorder  of  the  county  of  San  Diego.  The 
commissioners  shall  have  the  right  to  lease  said  lands  under  such  established 
rules  and  regulations  as  they  may  adopt  and  publish.  But  no  lease  shall  be 
made  or  be  valid  for  a  term  of  more  than  ten  years,  nor  shall  any  leases  be 
made  or  be  valid  except  made  to  the  highest  bidder,  at  public  auction,  after 
notice  has  been  given  in  the  official  newspaper  of  the  city,  daily,  for  at  least 
thirty  days  prior  to  said  auction.  And  all  leases  shall  provide  for  the  pay- 
ment of  monthly  rentals;  and  that  the  lessee  or  his  assigns  shall  not  use 
said  lands  in  any  nianner  to  decrease  the  amount  of  the  tidal  waters  of  the 
bay;  and  shall  also  provide  for  the  forfeiture  of  said  leases  upon  non-fulfill- 
ment of  any  of  the  covenants  in  said  leases.  No  portion  of  said  lands  shall 
be  leased  in  one  lease  in  quantity  to  exceed  one  acre,  nor  shall  the  leases  of 
more  than  three  acres  in  quantity  of  said  lands  be  sold  at  any  one  public 
auction.  All  funds  derived  from  said  leases  shall  be  reported  to  and  paid 
out  from  the  state  treasury,  as  provided  in  section  two  thousand  five  hundred 
and  eighty-four. 

2606.  Special  privileges,  when  valid. 

Sec.  2606.  No  special  privilege  or  franchise  granted  within  the  city  of  San 
Diego  by  the  commissioners  to  any  person  or  corporation  to  use  any  of  the 
lands  of  the  state,  or  the  extended  streets  provided  for  by  section  two  thou- 
sand five  hundred  and  eighty,  shall  be  valid  until  the  same  be  ratified  and 
confirmed  by  ordinance  of  the  common  council  of  the  city  of  San  Diego. 

2607.  Salaries. 

Sec.  2607.  The  monthly  salaries  of  the  officers  of  the  board  shall  be  as 
follows:  Each  of  the  three  commissioners,  one  hundred  and  fifty  dollars;  the 
secretary,  one  hundred  and  twenty-five  dollars.  The  salaries  and  compen- 
sation of  all  other  officers  and  employees,  when  appointed,  shall  be  fixed  by 
a  majority  of  the  full  board  of  harbor  commissioners;  and  all  salaries  shall 
be  paid  monthly,  on  warrants  on  the  state  treasury,  signed  by  the  president 
and  secretary  of  the  board. 

2608.  Attorney-generaL 

Sec.  2608.  The  attorney-general  of  the  state  must  give  such  legal  advice 
and  render  such  legal  services  as  may,  from  time  to  time,  be  required  of  him 
by  the  commissioners,  in  connection  with  their  duties,  without  further  com- 
pensation, gg 


POLITICAL  CODE. 


§§  2618-2642 


Notes  of  Decisions  Applicaple  to  Sectioxs  2618,  2619. 


2618.      Road  laws  —  Constitution.— 

The  road  laws  retained  by  the  code,  having 
been  in  force  before  the  adoption  of  the  pres- 
ent constitution,  are  not  affected  by  the  pro- 
vision against  special  legislation:  Meade  v. 
WaUon,  67  Cal.  691. 

Dedication. — The  bolder  of  a  certificate 
of  purchase  of  school  lands,  having  the  prima 
fade  legal  title.  Las  power  to  dedicate  the 
lands  to  public  use  for  the  purposes  of  a  high- 
way: Wiitkins  V.  Lynch,  71  Cal.  21.  Dedica- 
tion ia  a  conclusion  of  fact,  to  be  drawn  from 
all  the  circumstances  of  each  particular  case, 
and  cannot  be  presumed  without  evidence  of 
an  unequivocal  intention  on  the  part  of  the 
owner  to  make  the  dedication:  Quinn  v.  Ander- 
son, 70  Id.  454.  Stronger  evidence  is  required 
to  establish  the  dedication  of  a  neighborhood 
or  timber  road  than  of  a  thoroughfare,  and  in 
case  of  a  country  road  than  of  a  street  in  a 
town  or  citj':  Id.  The  fact  that  a  road  has 
been  open  to  ijublic  travel,  worked  and  used 
as  a  public  road,  for  a  period  of  eighteen  months 
.or  two  years,  does  not  show  a  dedication,  un- 
less tlie  laud-owner  knew  and  acquiesced  in 
the  user:  Hope  v.  Barnett,  decided  December 
29,  1888  (unreported).  The  erection  and  main- 
tenance of  gates  or  other  obstructions  over  a 
road  is  strong  evidence  in  support  of  a  mere 
license  to  pass  over  it,  and  in  rebuttal  of  its 
dedication  to  public  use:  Quinn  v.  Anderson,  70 
Cal.  454.  The  filing  and  recording  of  a  map  of 
a  tract  of  land,  certain  portions  of  which  are 
delineated  thereon  as  public  streets,  is  a  mere 
offer  of  dedication  to  tiie  public  of  the  streets, 
which  does  not  become  effectual  as  an  irrevoca- 
ble dedication  until  its  acceptance  by  the  pub- 


lic: Ilaj/ward  v.  Manzer,  70  Id.  476.  And 
where,  in  such  a  case,  the  owner  conveyed  a 
portion  of  the  land,  including  the  locus  in  quo, 
to  the  plaintiff,  who  immediately  entered  into 
the  exclusive  possession  thereof,  and  so  re- 
mained for  a  period  of  twenty  years,  claiming 
the  same  adversely  to  the  whole  world,  and 
during  that  time  the  loats  in  quo  had  never 
been  accepted  or  used  by  the  public  as  a  street, 
it  was  held  that  the  land  had  never  been  dedi- 
cated as  a  public  street:  Id.  A\^ierc,  however, 
the  owner  of  land  lays  off  a  town  or  viUage 
thereon,  and  makes  a  map  of  the  town-site, 
sliowing  it  to  be  divided  into  streets,  alleys, 
blocks,  and  lots,  and  then  sells  with  reference 
to  such  map,  he  thereby  makes  an  irrevocable 
dedication  of  the  space  represented  on  the  map 
as  streets  to  the  public,  and  in  such  a  case,  no 
formal  acceptance  by  the  town  authorities  is 
necessary:  San  Leandro  v.  Le  Breton,  72  Cal. 
171.  Where  it  is  found  that  a  road  has  been 
used  as  a  public  road  for  more  than  six  years, 
the  finding  is  not  overcome  by  the  further  find- 
ing that  the  ownier  of  the  laud  placed  gates  at 
the  points  where  the  road  entered  upon  and 
emerged  from  his  land,  which  did  not  prevent 
passage  across  it:  Bolger  v.  Fosfs,  65  Id.  250. 
The  right  to  a  street  dedicated  to  public  use 
cannot  be  acquired  by  adverse  possession  as 
against  the  public:  San  Leandro  v.  Le  Breton, 
72  Id.  170. 

2619.  This  section,  as  quoted  in  Hope 
V.  Barnett,  December  29,  1888  (unreported), 
and  Bolrjer  v.  Foss,  65  Cal.  250,  was  the  sec- 
tion as  it  existed  before  the  amendments  of 
1883. 


2641.  Supervisor  ex  officio  road  commissimiei — Duties  of. 

Sec.  2641.  The  board  of  supervisors  of  the  several  counties  shall  divide 
their  respective  counties  into  suitable  road  districts,  and  may  change  the 
boundaries  thereof,  and  each  supervisor  shall  be  ex  oipcio  road  commissioner 
of  the  several  road  districts  in  his  supervisor  district,  and  shall  see  that  all 
orders  of  the  board  of  supervisors  pertaining  to  the  roads  in  his  district  are 
properly  executed;  provided,  when  in  any  county  the  members  of  the  board 
of  supervisors  thereof  are  not  elected  by  districts,  it  shall  be  the  duty  of  such 
board,  by  proper  order  to  be  entered  in  its  records,  to  divide  such  county  into 
supervisors'  districts,  to  correspond  witli  the  number  of  members  of  such 
board,  and  assign  to  each  member  thereof  one  of  such  districts,  of  which  he 
shall  be  such  road  commissioner;  provided,  that  no  member  of  the  board  of 
Bupepvisors  shall  receive  any  compensation  for  any  services  whatsoever 
performed  by  him,  or  required  of  him,  under  any  of  the  provisions  of  this 
chapter,  other  than  his  sahiry  or  per  diem  and  mileage  as  a  supervisor. 
{Amendment  approved  March  9,  1887;  Statutes  and  Amendvients  1887,  77.^1 

2642.  Election  of  road  overseer,  when  held. 

Sec.  2642.  There  must  be  elected  in  the  several  counties  of  this  state,  at 
the  general  election  in  the  year  eighteen  hundred  and  eighty-eight,  and 
every  two  years  thereafter,  one  elector  of  each  and  every  road  district  in  the 
county,  to  act  as  road  overseer  in  their  respective  districts,  to  hold  office  for 
two  years,  commencing  on  the  first  Monday  after  the  first  day  of  January 
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next  succeeding  their  election,  or  until  their  successors  are  elected  and  quali- 
fied. Such  road  overseers  must  give  an  official  bond,  in  an  amount  to  be  fixed 
by  the  board  of  supervisors,  conditioned  for  the  faithful  performance  of  all 
duties  required  by  law  or  the  orders  of  the  board  of  supervisors,  and  take  the 
usual  oath  of  office.  On  or  before  the  second  Monday  in  July,  eighteen 
hundred  and  eighty-seven,  the  several  boards  of  supervisors  of  the  respective 
counties  of  this  state  must,  when  such  appointment  has  not  already  been 
made,  upon  a  petition  of  not  less  than  twenty  tax-payers  of  the  road  district, 
and  in  case  there  be  more  than  one  petition,  then  upon  the  petition  of  the 
largest  number  of  tax-payers  of  the  road  district,  appoint  one  road  overseer 
for  each  of  the  road  districts  in  their  respective  counties;  such  overseer  to  be 
an  elector  of  the  district  for  which  he  is  appointed,  and  who  shall  hold  office 
until  the  first  Monday  after  the  first  day  of  January,  eighteen  hundred  and 
eighty-nine.  Such  overseers  shall,  under  the  direction  of  the  road  commis- 
sioner of  his  district,  perform  the  duties  in  this  chapter  hereinafter  specified. 
Each  of  such  road  overseers  shall  give  a  bond  in  a  sum  to  be  fixed  by  the 
board  of  supervisors,  and  subscribe  an  oath  for  the  faithful  performance  of 
the  duties  of  this  office.  [Amendment  approved  March  P,  1887;  Statutes  and 
Amendments  1887,  77.] 

Notes  of  Decisions  Applicable  to  Sections  2642,  2643. 

This  section  is  directory  merely,  and  a  2643.     Supervisors    have    only    such 

writ  of    mandate  will  not  lie  to  compel  the  jurisdiction    and    general    supervision   over 

board  to  appoint  a  particular  person  to  such  roads  v/ithin  their  respective  counties  a^  are 

office:  Davis.son  v.  Supervtsors  of  Solano  Coun-  given  them  by  this    section.     They  have  no 

ty,  70   Cal.  G12.     This  decision  was  rendered  jurisdiction  to  correct  a  mistake  in  the  view 

under  the  prior  section,  which  gave  the  ap-  and  survey  of  a  public  road  which  has  become 

pointment  of   road  overseer   to   the   board  of  a  highway  except  by  a  proceeding  to  alter  or 

supervisors.  change  the  road:  Babcock  v.  Welsh,  11  Cal.  400. 

2644.    Bond  of  road  overseer —  With  whom  filed. 

Sec.  2644.  When  the  overseers  of  road  districts  receive  notice  of  their 
appointment  from  the  board  of  supervisors,  or  notice  of  their  election  from 
the  county  clerk,  they  must,  within  ten  days  thereafter,  give  the  official  bond 
required  by  said  board,  and  take  the  usual  oath  of  office.  The  notice  and 
certificate  that  the  bond  has  been  approved  and  filed,  and  the  oath  taken 
and  indorsed  thereon,  or  a  certified  copy  thereof,  constitute  a  commission, 
and  authorizes  the  person  named  therein,  and  holding  the  same,  to  discharge 
the  duties  of  overseer.  The  bond  must  be  approved  by  judge  of  the  supe- 
rior court.  [Amendment  approved  March  9,  1887;  Statutes  and  Amendments 
1887,  77.] 

S645.   Road  overseers — Duties  of. 

Sec.  2645.  Road  overseers,  under  the  direction  and  supervision  of  the 
road  commissioners,  and  pursuant  to  orders  of  the  board  of  supervisors, 
must, — 

1.  Take  charge  of  the  highways  within  their  respective  districts,  and  shall 
employ  all  men,  teams,  watering-carts,  and  all  help  necessary  to  do  the  work 
in  their  respective  districts;  provided,  no  road  overseer  shall  be  interested, 
directly  or  indirectly,  in  any  contract  or  work  to  be  done  in  the  road  district 
under  his  charge  and  control. 

2.  Keep  them  clear  from  obstructions  and  in  good  repair,  and  destroy,  or 
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cause  to  be  destroyed,  at  least  once  a  year,  all  thistles,  Mexican  cocklefeurs, 
or  cockleburs  of  any  kind,  and  all  noxious  weeds  growing  or  being  on  any 
portion  of  the  public  highways  or  public  roads  in  their  respective  districts. 

3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  where 
necessary,  keep  the  same  in  good  repair,  and  renew  them  when  destroyed. 

4.  Make  quarterly  reports,  under  oath,  of  the  number  of  days  they  have 
been  employed  during  the  preceding  three  months,  the  number  of  days' 
labor  performed  on  the  roads  and  highways  in  their  respective  districts,  by 
whom  performed,  and  the  wages  paid  per  day;  filing  therewith  a  receipt  or 
receipts,  signed  by  each  or  all  persons  who  have  performed  labor,  stating  the 
number  of  days  of  labor  performed  and  the  amount  received  for  the  same; 
also  the  amount  and  value  of  the  materials  and  kind  thereof. 

5.  Receive  for  his  services,  from  money  in  the  treasury  belonging  to  his 
road  district,  a  sum  not  to  exceed  three  dollars  per  day  for  each  day's  service 
performed  by  him,  and  not  to  exceed  one  hundred  days  in  any  one  year,  to 
be  audited  and  ordered  paid  by  the  board  of  supervisors.  Road  overseers 
shall  receive  fifteen  per  cent  on  all  moneys  collected  by  them  as  road  jioU 
tax;  provided,  they  shall  have  first  paid  into  the  county  treasury  the  sum  of 
all  moneys  so  collected;  and  no  per  diem  for  the  time  spent  in  making  col- 
lections shall  be  allowed  said  road  overseers.  [Amendment  approved  March 
19,  1889;  Statutes  and  Amendments  1889,  S39.] 

2646.    Board  of  supervisors  to  divide  road  districts  into  sections. 

Sec.  2G46.  The  boards  of  supervisors  of  the  several  counties  of  this  state 
may,  in  their  discretion,  upon  the  petition  of  a  majority  of  the  freeholders  of 
one  or  either  of  the  road  districts  of  their  respective  counties,  said  number  to 
be  ascertained  by  the  last  assessment  roll  of  the  county,  divide  said  road 
district  or  road  districts  into  sections,  according  to  natural  boundaries  or 
other  circumstances. 

1.  They  shall  advertise  by  a  notice  in  a  weekly  paper  at  the  county  seat, 
if  there  be  one,  and  if  not,  in  a  paper  next  nearest,  for  four  consecutive  weeks, 
for  bids  to  maintain  the  roads  of  each  and  every  section  so  divided  for  a 
term  of  two  years. 

2.  They  shall  award  the  contracts  to  the  lowest  responsible  bidder,  who 
must  reside  in  the  district  in  which  said  sections  are  located,  and  cause  a 
bond  to  be  executed  in  an  amount  equal  to  the  amount  of  the  contract,  per 
annum,  for  the  faithful  performance  of  the  work.  The  supervisors  may  reject 
any  and  all  bids. 

3.  They  shall  cause  the  road  poll  taxes  of  such  sectionizcd  district  to  be 
collected  by  the  road  overseer  of  the  district,  and  to  allow  him  fifteen  per 
cent  of  the  amount  collected. 

4.  They  shall  cause  the  work  on  the  several  sections  of  each  district  to  be 
inspected  by  the  road  overseer,  and  a  written  report  made  thereon,  and  pre- 
sented at  the  meeting  of  the  board  in  January,  April,  August,  and  November 
of  each  year. 

5.  They  shall  cause  the  amount  due  each  contractor  to  be  paid  quarterly, 

upon  the   favorable  report  of  the  overseer,  and  approved   by  the  board  of 

supervisors. 
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6.  They  shall  cause  to  be  kept  a  book  showing  the  number  of  sections  in 
each  district,  the  boundaries,  length  in  miles  and  fraction  of  miles,  names  of 
contractors,  amounts  of  contracts,  and  the  cost  of  maintaining  an  average 
mile  of  road  under  the  contract  system.  [New  section  approved  March  15, 
1S87;  Statutes  and  Amendments  1887,  149;  to  talce  effect  from  and  after  its 

passage.] 

Notes  of  Decisions  Applicable  to  Section  2651. 

2651.     Road  tax. — Under  section  25  of  sition  to  levy  a  special  tax  for  road  purposes, 

tlie  county  government  act,  the  board  of  super-  and  may  adoj^t  the  assessment  made  for  state 

visors  of  a  county  has  power  to  adopt  any  suit-  and  county  purposes  as  the  basia  upon  which 

able  mode  of  procedure  for  submitting  to  tlie  to  levy  thu  tax:  Comslock  v.  County  of  Yolo,  71 

qualified  electors  of  a  road  district  a  propo-  Cal.  599. 

3652.     Road  poU  tax. 

Sec.  2652.  The  board  of  supervisors  may  annually,  at  any  regular  meet- 
ing held  between  the  first  days  of  January  and  March  of  each  year,  levy 
upon  each  male  person  over  twenty-one  and  under  fifty-five  years  of  age, 
found  in  each  road  district  during  the  time  for  the  collection  of  road  poll 
taxes  for  that  year,  excepting  all  persons  who  were  honorably  discharged 
from  service  in  the  army  or  navy  of  the  United  States  at  any  time  between 
the  first  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-one,  and  the  first  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-five,  an  annual  road  poll  tax  not  exceeding  three 
dollars;  and  every  sush  person  not  above  excepted,  in  a  road  district,  who 
has  not  paid  the  same  in  some  other  district,  must  pay  the  amount  of  road 
poll  tax  so  levied;  provided,  that  the  board  of  supervisors  may,  by  ordinance, 
provide  that  any  person  may  work  out  his  road  poll  tax  so  levied,  under 
such  commutation  rules  as  may  be  established  by  the  board  of  supervisors, 
and  such  work  to  be  done  under  the  direction  of  the  road  overseer  or  road 
commissioner.  The  board  of  supervisors  shall  fix,  by  ordinance,  the  time 
during  which  all  persons  liable  for  road  poll  tax  may,  at  their  option,  per- 
form such  labor.  The  road  overseer  or  road  commissioner  shall  give  each 
person  performing  such  labor  a  certificate  thereof.  At  the  expiration 
of  the  time  fixed  by  the  board  for  the  performance  of  such  labor,  said 
poll  tax  shall  be  due  from  every  person  liable  as  aforesaid  not  holding 
a  certificate  that  he  has  performed  such  labor,  and  shall  be  collected  by  the 
various  road  overseers,  or  road  commissioners  when  there  is  no  road  overseer, 
in  their  respective  districts,  and  in  the  same  manner  that  state  poll  taxes 
are  collected.  For  the  purpose  of  collecting  road  poll  taxes,  every  road 
overseer,  or  in  case  there  is  no  road  overseer,  the  road  commissioner,  is  hereby 
invested  with  the  same  powers  and  authority  as  the  collector  of  state  poll 
taxes;  and  all  the  remedies  given  by  law  for  the  collection  of  state  poll  taxes 
shall  apply  to  and  be  in  force  for  the  collection  of  road  poll  taxes.  Road 
poll  tax  receipts,  in  blank,  signed  and  numbered  in  the  same  manner  that 
other  poll  tax  receipts  are  signed  and  numbered,  shall  be  delivered  by  the 
auditor  of  the  county  to  each  person  charged  with  the  collection  of  road  poll 
taxes,  on  or  before  the  first  Monday  of  March  of  each  year,  and  he  shall  be 
charged  with  the  amount  of  such  road  poll  tax  receipts  delivered  to  him, 
and  be  credited  with  those  returned,  and  shall  settle  with  the  auditor,  and 
pay  over  the  amounts  collected  in  the  manner  provided  by  section  three 
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thousand  eight  hundred  and  fifty-three  of  tliis  code.  A  sura  not  exceeding 
thirty-five  per  cent  of  all  road  poll  taxes  so  collected  may  be  apportioned  to 
the  general  road  fund,  and  the  balance  shall  be  apportioned  to  the  several 
districts  of  the  county  equally.  {^Amendment  approved  March  19,  1SS9; 
Statutes  and  Amendments  1889,  853;  to  take  effect  and  be  in  force  from  and 
after  its  passage.1 

Notes  of  Decisions  Applicable  to  Section  26SL 

2681.     Width.  —  Under  this  section  the  its  adverse  possession  by  the  person  doing  such 

board  of  supervisors  has  discretion  to  make  acts:    Watlins  v.  Lynch,  71  Cal.  2L 

the  road  sixty  feet  wide:  Humboldt  County  v.  Petition. — In  the   absence  of   aflSrmative 

Dinsmore,  15  Cal.  (304.  proof  to  the  coutrarj',  it  will  be  presumed,  in 

Notice  of    opening.  —  When  an  applica-  support  of  an  order  appointing  viewers,  that 

tion  is  made  to  a  boaid  of  supervisors  to  open  the  board  of  supervisors  determined  the  fact 

a  road  over  private  lauds,  the  owner  of  the  that  the  petition  was  presented  and  signed  by 

land  is  entitled  to  notice  of  the  proceedings,  at  least  ten  freeholders  of  the  road  district 

Without  such  notice,  the  order    for  opening  taxable  therein  for  road  purposes;  that  one  of 

the  road  is  void:  Silva  v.  Garcia,  65  Cal.  591.  the  viewers  is  a  surveyor,  and  that  all  of  the 

Abandonment.  —  Sowing  grain  and  pas-  viewers    were    elisintercsted    citi2en3    of    the 

turing  cattle  on  the  sides  of  a  i^ublic  road-bed  county,  and  not  petitioners:  Humboldt  County 

are  not  sufficient  to  show  either  an  abandon-  v.  Dinsmore,  75  Cal.  604. 
ment  of  the  use  of  the  road  by  the  public,  or 

2682.    What  petition  must  set  forth. 

Sec.  2682.  The  petition  must  set  forth  the  general  route  of  the  road  to  be 
abandoned,  discontinued,  altered,  laid  out,  or  constructed,  and  over  whoso 
land  the  same  will  run.  [Amendment  approved  March  17^  1887;  Statutes  and 
Amendments  1887,  169;  to  take  effect  immediately .'\ 

Notes  of  Decisions  Applicable  to  Sections  2682,  2683. 
Petition. — Under  this  section,  a  petition  3683.  Approval  of  bond. — An  order  of 
for  the  construction  of  a  public  road  need  not  the  board  of  supervisors,  recognizing  the  peti- 
allege  that  the  petitioners  are  freeholders  of  tion  for  the  construction  of  ti)c  roiid  and  the 
the  road  district  wherein  the  proposed  road  accompanying  bond  as  being  such  as  is  re- 
district  is  to  be  constructed,  and  taxable  there-  quired  by  law,  and  ordering  viewers  to  be  ap- 
in  for  road  purposes: //wmWJ^  Co.  v. />><H.wiO)-e,  pointed,  is  sufficient  evidence  of  an  approval 
75  Cal.  604.  This  decision  was  on  this  section  of  the  bond  by  the  board:  Humboldt  Co.  v. 
as  it  existed  before  the  amendments  of  1SS7.  Dinsmore,  lb  Cal.  604. 

2685.    Road  viewers — Duties  of. 

Sec.  2685.  The  road  viewers  must  be  disinterested  citizens  of  tlie  county, 
but  not  petitioners.  They  must  be  sworn  to  discharge  their  duties  faithfully, 
must  view  and  lay  out  the  proposed  alterations  or  new  road  over  the  most 
practicable  route,  and  in  the  performance  of  this  duty,  they  shall  be  required 
to  make  tlic  proposed  alterations  or  new  road  over  the  same  lands  mentioned 
in  the  petition,  but  shall  not  be  confined  to  any  particular  route  indicated 
therein.  The  viewers  must  notify  the  resident  owner,  or  agent  of  the  owner, 
of  the  land  over  which  it  passes,  of  the  proposed  route.  A  majority  number 
of  the  viewers,  providing  one  shall  be  a  surveyor,  shall  be  competent  to  act 
in  all  matters  pertaining  to  their  duties  mentioned  in  this  chapter.  The 
board  of  supervisors,  in  making'the  order  appointing  viewers,  may,  in  their 
discretion,  direct  said  viewers  to  first  view  the  proposed  road,  and  if,  in  the 
opinion  of  the  viewers,  the  road  is  impracticable,  the  said  viewers  shall  dis- 
continue further  proceedings  in  the  matter,  and  report  accordingly.  \^Amend- 
ment  approved  March  17,  1887;  Statutes  and  Amendments  1887,  169;  to  take 
effect  immediately.] 

Notes  of  Decisions  Applicable  to  Sections  26S5-26SS. 
Notice  to  land-owner. — Under  this  sec-     viewers  to  the  owner  of  the  land  over  which 
tion,  the  notice  required  to  be  given  )jy  the     the  road  passes  of  the  proposed  route  need  not 
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lie  ill  writing:  IhtmhohU  Co.  v.  Dinsmore,  75 
Cul.  G04.  The  section  under  which  this  decis- 
ion was  rendered  does  not  differ  from  the 
amended  section  as  regards  notice. 

3686.     Report  of  viewers  of  road.  — 

The  viewers  arc  not  required  to  state  in  their 
report  as  a  fact  that  they  have  ascertained  the 
necessity  for  the  road,  or  that  the  same  should 
be  opened:  Humholdt  County  v.  Dinsmore,  75 
Cal.  G04.  As  to  the  sufficiency  of  the  report  of 
viewers,  .see  Tehama  County  v.  Bryan,  G8  Id.  58. 
Mistake. — In  the  year  1875,  the  locus  in 
quo  was  condemned  for  a  public  road.  By  mis- 
take on  the  part  ot  the  viewers  the  road  was 
actually  located  and  opened  across  the  land  of 


the  plaintiff  at  another  place,  and  was  so  used 
by  the  i)ublic  without  objection  Ijy  the  plaintiff, 
for  about  ten  year.*.  In  1885,  the  board  of 
supervisors  commanded  the  defendant  as  road 
overseer  to  open  the  road  to  the  public  on  its 
true  line.  It  was  held  that  the  road  as  located 
had  become  a  public  highway,  and  could  not  be 
altered  except  by  a  proceeding  brought  for  that 
purpose:  Babcock  v.   Welsh,  71  Cal.  400. 

2688.  Approval  of  report  of  viewers 
of  road. — The  order  of  the  board  of  super- 
visors ajjproving  the  report  of  the  viewers  can- 
not be  collaterally  attacked  on  the  ground  that 
it  was  made  upon  insufficient  evidence:  Hum- 
boldt County  V.  Dinsmore,  75  Cal.  604. 


2689.    lioad  to  he  declared  'public  highway. 

Sec.  2689.  If  the  board  approve  the  report,  and  there  are  no  non-consenting 
laud-owners,  the  road  must  by  order  be  declared  a  public  highway,  and  the 
same  opened  to  the  public.  The  board,  upon  making  each  and  every  order 
establishing  the  location  or  alteration  of  any  road  or  highway,  shall  order  the 
amount  of  damages  sustained  by  each  and  every  person  owning  or  claiming 
lands,  or  any  improvements  thereon  or  affected  thereby,  as  finally  fixed  and 
assessed  by  them,  to  be  set  apart  in  the  treasury  out  of  the  proper  fund,  to  be 
paid  to  the  proper  owner  or  claimant  if  known,  and  to  be  kept  for  proper 
claimant  or  owner  if  unknown,  and  to  be  paid  to  him  or  her  upon  showing  or 
establishing  their  right  or  title  to  such  lands  or  improvements;  provided,  that 
any  person  interested  in  said  road  may  place  in  the  treasury  the  wdiole  or  any 
part  of  the  amount  necessary  to  meet  the  demands  made  upon  such  fund  by 
said  orders  of  the  board.  Any  moneys  so  set  apart  as  herein  provided  for 
shall  be  returned  to  the  person  from  whom  or  the  fund  from  which  it  was 
taken  or  set  apart,  if  not  paid  to  or  accepted  by  the  proper  owner  or  cla.imant. 
If  the  awards  are  all  accepted,  the  road  must  be  declared  a  public  highway, 
and  be  opened  as  before  provided.  [Amendvient  approved  March  17,  1887; 
Statutes  and  Amendments  1887,  169;  to  tale  effect  immediately. '\ 

Notes  of  Decisions  Applicable  to  Section  2689. 


2689.  Opening  of  road.  —  In  an  action 
to  restrain  a  road  overseer  from  opening  an 
alleged  public  road,  the  question  whether  the 
locus  in  quo  had  ever  been  a  highway  is  one  of 
fact:  Tait  v.  Hall,  71  Cal.  149.  On  the  trial 
in  this  case  the  defendant  introduced  in  evi- 
dence certain  declarations  of  a  former  owner  of 
the  land,  to  the  effect  that  he  intended  to  open 
the  locu-s  in  quo  as  a  road.  The  plaintiff  there- 
upon, in  rebuttal,  introduced  certain  other 
declarations  of  the  former  owner,  made  at 
about  the  same  time,  to  the  effect  that  lie  did 
not  intend  to  open  the  road.  It  was  held  that 
the  evidence  was  properly  admitted:     Id. 

Compensation.  —  A  complaint  alleged  that 
after  the  report  of  the  viewers  came  in,  and 
after  due  notice,  a  hearing  was  had  by  the 
board  of  supervisors,  and  the  sum  of  §150  was 
awarded  as  damages  to  the  defendant;  that 
the  defendant  refused  to  accept  and  never  has 


accepted  the  same;  that  at  the  hearing  the 
county  treasurer  was  directed  by  the  board  to 
set  apart  such  amount  in  the  county  treasury 
out  of  the  Butte  Mountain  road  district; 
that  the  auditor  was  directed  to  draw  a  war- 
rant on  the  treasurer  therefor  to  pay  the  de- 
fendant the  amount  of  damages  awarded  him; 
that  on  the  following  day  the  treasurer  set 
apart  the  money  for  the  defendant;  that  the 
same  still  remained  in  the  treasury;  it  was  held 
that  the  complaint  sufficiently  alleged  that  at 
the  time  the  board  of  supervisors  made  their 
award  to  the  defendant,  there  was  money  iu 
the  fund  with  wbicli  to  pay  it,  and  that  the 
statute  requiring  immediate  payment  to  a 
party  in  whose  favor  damages  are  awarded,  or 
that  money  to  make  such  payment  should  be 
set  apart  for  him,  bad  been  sufficiently  com- 
plied with:    Tehama  Co.  v.  Bryan,  68  Cal.  57. 


2690.    Limit  of  time  to  accept  award  of  damages. 

Sec.  2690.     If  any  award  of  damages  is  not  accepted  within  ten  days  of 
the  date  of  the  award,  it  shall  be  deemed  as  rejected  by  the  land-owners. 
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The  board  must  by  order  direct  proceedings  to  procure  the  right  of  way  to  be 
instituted  by  the  district  attorney  of  the  county,  under  and  as  provided  in 
title  seven,  part  three,  of  the  Code  of  Civil  Procedure,  against  all  non-accept- 
ing land-owners,  and  when  thereunder  the  right  of  way  is  procured,  the  road 
must  be  declared  a  public  highway,  and  opened  as  herein  provided.  In 
such  suit  no  informality  in  the  proceedings  of  the  board  shall  vitiate  said 
suit,  but  the  said  order  of  the  board  directing  the  district  attorney  to  bring 
suit  shall  be  conclusive  proof  of  the  regularity  thereof;  and  the  said  suit 
shall  be  determined  by  the  court  or  jury  in  accordance  with  the  rights  of  the 
respective  parties,  as  shown  in  court,  independent  of  said  proceedings  before 
said  board.  [Amendment  approved  March  17, 1SS7;  Statutes  and  Amendments 
1887,  169.] 

2691.     Award  paid  out  of  road  fund. 

Sec.  2691.  All  awards  by  agreement,  ascertainment  by  the  board  or  the 
proper  court,  and  all  expenses  of  viewing,  laying  out,  or  altering  any  road, 
must  be  paid  out  of  the  road  fund  of  the  district,  except  that  which  may  be 
paid  by  interested  parties  on  the  order  of  the  board  of  supervisors.  If  the 
road  lies  in  more  than  one  district,  the  supervisors  must  proportionately  di- 
vide the  awards  and  other  costs  between  said  districts;  j^'^'ovided,  however, 
that  where  money  is  paid  out  by  any  interested  person,  that  the  same  may 
be  given  to  the  credit  of  either  fund,  at  the  discretion  of  the  board.  [Amend- 
ment  approved  March  17,  1887;  Statutes  and  Amendments  1887,  1G9;  to  take 
effect  and  he  in  force  from  and  after  its  passage.] 

Notes  of  Decisions  Applicable  to  Section  2G93. 
2693.    The  survey  of  the  road  need  not    visors:  Humboldt  County  v.  Dinsmore,  75  Cal. 
appear  upon  the  records  of  the  board  of  super-     604. 

2696.     Manner  of  procuring  land  for  protection  of  roads  and  highways. 

Sec.  2696.  Whenever  it  shall  become  necessary  to  acquire  land  in  order 
to  raise  the  banks  along  any  stream,  or  remove  obstructions  therefrom,  or 
widen,  deepen,  or  straighten  their  channels,  for  the  purpose  of  protecting  any 
public  road  or  highway,  the  board  must,  by  order,  direct  proceedings  to  pro- 
cure the  land  necessary  for  such  purpose  to  be  instituted  by  the  district  at- 
torney of  the  county,  in  the  name  of  the  county,  under  and  as  provided  in 
title  seven,  part  three,  of  the  Code  of  Civil  Procedure.  [New  section  approved 
March  15,  1887;  Statutes  and  Amendments  1887,  150;  to  take  effect  immedi- 
ately.] 

2712.     Construction  of  bridges. 

Sec.  2712.  Whenever  it  appears  to  the  board  of  supervisors  that  any  road 
district  is  or  would  be  unreasonably  burdened  by  the  expense  of  construct- 
ing or  of  the  maintenance  and  repairs  of  any  bridge,  or  the  purchase  of  toll 
roads,  they  may,  in  their  discretion,  cause  a  portion  of  the  aggregate  cost  or 
expense  to  be  paid  out  of  the  general  road  fund  of  the  county;  or,  by  vote  of 
two  thirds  of  the  board  of  supervisors,  said  Ijoard  may,  in  their  discretion, 
order  a  portion  of  the  cost  of  construction  and  repairs  of  bridges  to  be  paid 
out  of  the  county  general  fund,  as  well  as  tlie  general  road  fund.  [Amend- 
ment approved  March  15,  1887;  Statutes  and  Amendments  1887,  115;  to  take 

effect  immediately.] 

10.3 


g§  2731-2979 


POLITICAL  CODE. 


Notes  of  Decisions  Applicable  to  Sections  27l2-29o5. 


Power  to  construct  bridge.  —  While  the 
power  of  the  state  with  respect  to  the  con- 
struction, regulation,  and  control  of  bridges 
over  navigable  streams  is  subordinate  to  that 
of  Congress,  still,  until  Congress  acts  on  the 
subject,  the  power  of  the  state  is  plenary: 
People  ex  rel.  State  Harbor  Commissioners  v. 
Potrero  etc.  R.  R.  Co.,  67  Cal.  106. 

2731.     Action    by   road    overseer.— 

This  section  and  section  2734  contemplate  only 
encroachments  which  come  into  existence  after 
the  highway  is  laid  out,  and  no  action  lies  un- 
der these  sections  for  an  alleged  encroachment 
upon  land  claimed  as  a  highway  which  was 
erected  before  the  highway  was  laid  out,  a 
remedy  for  this  being  given  by  section  2695 
of  the  Political  Code:  Smith  v.  Talbot,  11 
Cal.  16. 

2734.     See  ante,  section  2731,  and  note. 

Action  for  penalty.  —  A  cause  of  action 
to  abate  a  nuisance  caused  by  the  obstruction 
of  a  public  highway,  and  a  cause  of  action  to 
recover  the  penalty  of  ten  dollars  a  day  for 
every  day  the  nuisance  remained  after  notice 
to  remove  it,  may  be  united  in  the  same  ac- 
tion. Such  an  action  is  properly  brought  in 
the  name  of  the  road  overseer,  and  any  money 
collected  by  him  on  the  judgment  therein  will 
belong  to  the  road  district:  Bailey  v.  Dale,  71 
Cal.  34.  The  complaint,  in  such  an  action,  is 
not  demurrable  because  exemplary  damages  for 
unlawfully  and  maliciously  maintaining  the 
nuisance  are  prayed  for,  if  no  facts  are  stated 
showing  tliat  the  plaintiff  is  entitled  to  dam- 
ages for  that  cause:  Id.  As  to  what  is  a  suffi- 
cient description,  in  such  an  action,  of  the 
highway,  see  Id. 

2737.  Constructing  bridge.  —  This  sec- 
tion does  not  repeal  section  551  of  the  Civil 
Code,  reqiiiring  every  water  or  canal  company 
to  construct  and  keep  in  repair  for  public  use 
across  their  canal,  flume,  or  water-pipe,  all  the 
bridges  that  the  board  of  supervisors  may  re- 
quire. A  writ  of  mandate  will  lie  to  compel 
such  a  corporation  to  construct  a  bridge  across 
its  ditch  upon  its  refusal  to  comply  with  an 
order  of  the  board  of  supervisors  requiring  the 
erection  of  the  bridge:  County  of  Fresno  v.  Fow- 
ler Switch  Canal  Co.,  68  Cal.  359, 

2743.     See  ante,  section  2734,  and  note. 

2782.     Transfer  of  franchise.  —  An  act 

granting  a  franchise  to  a  county  to  collect  tolls 
upon  a  public  road  does  not  authorize  the  county 
to  grant  the  franchise  to  otlier  jjersons:  People 
ex  rel.  Williams  v.  Horsley,  65  Cal.  381. 

2814.     Excessive  tolls. — Under  section 


31  of  the  act  of  May  12,  185.3,  providing  for 
the  formation  of  corporations  for  the  construc- 
tion of  plank  and  turnpike  roads,  a  toll-gath- 
erer who  receives  from  any  person  more  than 
he  is  authorized  to  collect  as  toll  is  not  lia- 
ble for  the  penalty  imposed  by  the  section, 
unless  he  also  demanded  the  excessive  amount 
of  the  person  paying  the  same:  Culbertson  v. 
Kincoitn,  73  Cal.  68. 

Failure  of  supervisors  to  fix  rate  of 
tolls  to  be  collected  during  a  i>articular  year, 
as  required  by  the  act  of  April  28,  1857, 
amending  the  act  of  May  12,  1853,  does  not 
render  a  peKon  wh)  demands  and  receives 
tolls  thereon  during  such  year  liable  for  the 
penalty  prescribed  by  section  31  of  the  latter 
act  for  demanding  and  receiving  excessive  tolls: 
Culbertson  v.  Kinevan,  73  Cal.  08. 

2906.     Wharf,  when  a  nuisance.  —  An 

owner  of  land,  the  boundary  of  which  forms  a 
part  of  the  water-front  of  the  straits  of  Car- 
quinez,  adjoining  the  permanent  water-front  of 
tlie  city  of  Beuicia,  has  a  vested  right  of  free 
access  to  sucli  highway,  of  which  he  cannot  be 
deprived  without  compensation.  The  erection 
of  a  wharf  materially  obstructing  such  access 
will  be  enjoined  as  a  nuisance;  Shirley  v. 
Bishop,  67  Cal.  543. 

2916.  Moneys  collected  as  wharfage 
and  tolls  become  the  property  of  the  state  as 
soon  as  collected;  it  is  not  necessary  that  they 
first  be  paid  into  the  treasury:  People  v.  Gray, 
66  Cal.  271. 

2955.  Fees  of  immigration  commis- 
sioner. —  This  section  requires  the  commis- 
sioner to  pay  into  the  treasury  all  the  fees 
collected,  less  four  thousand  dollars  and  office 
expenses,  which  the  state  should  use  for  the 
maintenance  of  lepers'  quarters,  when  required 
for  that  purpose:  People  ex  rel.  Dunn  v.  Van 
Ness,  76  Cal.  121.  The  commissioner  cannot 
justify  his  refusal  to  pay  into  the  state  treas- 
ury the  fees  collected  by  him  under  this  sec- 
tion, on  the  ground  that  it  is  unconstitutional, 
and  the  collections  illegal,  or  because  the  board 
of  supervisors  had  failed  to  establish  a  laza- 
retto or  lepers'  quarters,  as  required  by  that 
section:  People  ex  rel.  Dunn  v.  Bunker,  70  Cal. 
212.  In  an  action  by  the  controller  to  recover 
the  fees  so  collected,  the  defendant  is  not  en- 
titled to  credit  for  items  alleged  by  him  to  be 
due  for  unpaid  deputies'  salaries  and  attor- 
neys' fees,  in  an  action  against  him  as  commis- 
sioner: Id.  The  commissioner  who  took  office 
after  the  passage  of  the  act  of  March  15,  1883, 
relative  tliereto,  can  only  be  paid  his  salary 
and  office  expenses  out  of  the  moneys  paid  into 
the  state  treasury  subsequent  to  the  enactment 
of  that  statute:  Forrester  v.  Dunn,  65  Cal.  562. 


2979.    An  Act  to  a-ppropriaie  money  to  prevent  the  introduction  of  contagious  and  infectious  disea.'ies. 

[Approved  March  4, 1887;  1887, 18.] 
Appropriation  —  State  hoard  of  health. 

Section  1.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of  the  general  fund 
in  the  state  treasury,  to  be  expended  by  the  state  board  of  health,  under  the  direction  of  the 
governor,  for  the  prevention  of  the  introduction  of  contagious  and  infectious  diseases  in  the 
state.  Tlie  claims  for  such  expenditures  must  be  audited  by  tlie  board  of  examiners;  except 
that  when  a  contingency  arises,  which,  in  the  opinion  of  the  governor,  demands  the  immediate 
use  of  money,  the  controller  may  draw  his  warrant,  upon  the  order  of  the  governor,  in  such 
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sums,  not  exceeding  one  thousand  dollars,  as  he  may  direct,  in  the  name  of  the  state  board  of 
health;  provided,  that  an  account  must  thereafter  be  filed  with  the  board  of  examiners,  and 
audited  by  it,  and  transmitted  to  the  controller,  showing  the  manner  of  such  expenditure. 
Sec.  2.     This  act  takes  efTect  immediately. 

An  Act  to  amend  an  act  entitled  "An  Act  to  grant  to  hoards  of  health,  or  health  officers,  in  cities 
and  cities  and  counties  the  power  to  rerjidate  the  plumbing  and  drainage  of  buildings,  and  to  pro- 
vide for  the  regidration  of  plumbers,"  approved  March  S,  1SS5,  hy  amending  seciiom  one  and  two 
thereof 

[Approved  March  0,  1S87;  1S87,  58.] 

Section'  L     Section  one  of  an  act  entitled  "An  Act  to  grant  to  boards  of  health,  or  health 
officers,  in  cities  and  cities  and  counties  the  power  to  regulate  the  plumbing  and  drainage  of 
buildings,  and  to  provide  for  the  registration  of  plumbers,"  approved  March  third,  eighteen 
hundred  and  eighty-five,  is  hereby  amended  so  as  to  read  as  follows:  — 
License  from  board  of  health. 

Section  ] .  It  shall  not  be  lawful  for  any  person  to  carry  on  business,  or  labor  as  a  master 
or  journeyman  plumber,  in  any  incorporated  city,  or  in  any  city  and  county,  in  this  state 
until  he  shall  have  obtained  from  the  board  of  health  of  said  city  or  city  and  county  a  license 
authorizing  him  to  carry  on  business,  or  labor  as  such  mechanic.  A  license  so  to  do  shall  be 
issued  only  after  a  satisfactory  examination  by  the  board  of  each  applicant  upon  his  qualifica- 
tions to  conduct  such  business  or  to  so  labor.  All  applications  for  license,  and  all  licenses 
issued,  shall  state  the  name  in  full,  age,  nativity,  and  jjlace  of  residence  of  the  applicant  or 
person  so  licensed.  It  shall  bo  the  duty  cf  the  secretary  of  each  board  of  health  to  keep  a 
record  of  all  such  licenses  issued,  together  with  an  alphabetical  index  to  the  same. 

Sec.  2.     Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
Publish  list  in  yearly  report. 

Section  2.  A  list  of  all  licensed  plumbers  shall  be  published  in  tho  yearly  report  of  the 
health  officer  or  board  of  health. 

Sec.  3.     This  act  shall  take  eflfect  immediately. 

2993.     A71  Act  to  encourage  and  provide  for  a  general  vaccination  in  the  state  of  Calif ornia. 

[Approved  February  20, 1889;  1889,  E2.] 
Exclusion  of  children  from  schools  unless  vaccinated. 

Section  ].  The  trustees  of  the  several  common  school  districts  in  this  state,  and  boards  of 
common  school  government  in  the  several  cities  and  towns,  are  directed  to  exclude  from  the 
benefits  of  the  common  schools  therein  any  child  or  any  person  who  has  not  been  vaccinated, 
until  such  time  when  said  child  or  person  shall  be  successfully  vaccinated;  provided,  that  any 
practicing  and  licensed  physician  may  certify  that  tho  child  or  person  has  used  due  diligence 
and  cannot  bo  vaccinated  so  as  to  produce  a  successful  vaccination,  whereupon  such  child  or 
person  shall  be  exce^Jted  from  the  operation  of  this  act. 
Notice  by  school  trustees. 

Sec.  2.  Tlie  trustees  or  local  boards,  annually,  or  at  such  special  times  to  be  stated  by  the 
state  board  of  health,  must  give  at  least  ten  days'  notice,  by  posting  a  notice  in  two  or  more 
public  or  conspicnoiis  places  within  their  jurisdiction,  that  provision  has  been  made  for  the  vac- 
cination of  any  child  of  suitable  age  who  may  desire  to  attend  the  common  schools,  and  whojc 
parents  or  guardians  are  pecuniarily  or  otherwise  unable  to  procure  vaccination  for  such  child. 
List  of  children  not  vaccinated. 

Sec.  3.  The  said  trustees  or  board  must,  within  sixty  days  after  the  passage  of  this  act,  and 
every  year  thei'cafter,  ascertain  the  number  of  children  or  persons  in  their  respective  school 
districts  or  subdivision  of  the  city  school  government  being  of  an  age  suitable  to  attend  common 
schools,  who  have  not  been  already  vaccinated,  and  make  a  list  of  the  names  cf  all  such  chil- 
dren or  persons.  It  shall  also  be  the  duty  of  said  trustees  or  board  to  provide,  for  the  vaccina- 
tion of  all  such  children  or  persons  in  their  respective  school  districts,  a  good  and  reliable 
vaccine  virus  wherewith  to  vaccinate  such  children  or  persons  who  have  not  been  vaccinated. 
And  when  so  vaccinated,  to  give  a  certificate  of  vaccination,  which  certificate  shall  bo  evidence 
thereof  for  the  purpose  of  complying  with  section  one. 
Expenses  for,  .how  paid. 

Sec.  4.  The  necessary  expenses  incurred  by  the  i:)rovisious  of  this  act  shall  be  paid  out  of 
the  common  school  moneys  apportioned  to  the  district,  city,  or  town.  And  if  thoro  bo  not  suf- 
ficient money,  the  trustees  must  notify  the  board  of  supervisors  of  the  amount  of  money  neces- 
sary, and  the  board  must,  at  the  time  of  levying  the  county  tax,  levy  a  tax  upon  the  taxable 
property  in  the  district  suflicient  to  raise  the  amount  needed.  The  rate  of  taxation  is  ascer- 
tained by  deducting  fifteen  per  cent  for  delinquencies  from  the  assessment,  and  the  rate  must 
be  based  upon  the  remainder.  The  tax  so  levied  must  be  computed  antl  entered  upon  tho 
assessment  roll  by  the  county  auditor,  and  collected  it  the  same  time  and  in  the  same  manner 
as  state  and  county  taxes,  and  when  collected  shall  be  paid  into  the  county  treasury  for  the  use 
of  the  district. 
Annual  report  of  trustees. 

Sec.  5.  Tho  trustees  of  the  several  school  districts  of  this  state  are  hereby  required  to  in- 
clude in  their  annual  report,  and  report  to  tlie  secretary  of  the  state  board  of  health,  the  num- 
ber in  their  several  districts  between  the  ages  of  five  and  seventeen  years  who  are  vaccinated, 
and  the  number  unvaccinated. 

Sec.  G.     This  act  shall  take  eflfect  immediately. 
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3032.     An  Act  to  regulate  quarantine,  and  the  admission  of  horses,  cattle,  sheep,  and,  swine  into  the 
state  of  (Jaliforniafrom  infected  districts. 
[Approved  March  19, 1889;  1889,  374.J 
Quarantine  against  entry  of  domestic  animals. 

Section  1.  The  state  board  of  health  shall  be  empowered  to  declare  quarantine  against  the 
entry  of  domestic  animals  from  any  state  or  territor}',  or  any  foreign  port  or  country,  in  which 
contagious  or  infectious  diseases  are  known  to  exist;  said  infected  parts  to  bo  named  in  the 
proclamation. 

Entry  of,  through  state  hoard  of  health. 

Sec.  2.  All  domestic  animals  coming  into  the  state  from  districts  mentioned  in  section  one 
must  be  required  to  enter  the  state  at  such  points  only  as  the  state  board  of  health  may  by 
proclamation  determine,  and  designate  where  they  must  be  unloaded  for  inspection. 

Evidence  of  owners. 

Sec.  3.  All  owners  of  domestic  animals  coming  into  this  state  from  localities  quarantined 
against  will  be  required  to  furnish  the  following  evidence  that  such  animals  are  free  from  dis- 
ease: — 

First  —  The  affidavit  of  two  disinterested  parties,  who  have  known  such  animals  for  a  period 
of  four  months  prior  to  the  date  of  shipment,  that  they  have  been  healthy,  and  exposed  to  no 
contagious  disease,  and  that  no  contagious  disease  is  known  or  believed  to  exist  in  the  district 
or  country  from  w-hich  they  came. 

Second — The  certificate  of  the  county  clerk  of  the  county,  that  persons  making  such  affidavit 
are  responsible  and  ref)utable  citizens  of  the  county. 

Third  —  The  affidavit  of  the  owner  or  person  in  charge,  made  at  the  point  of  entry,  that  such 
domestic  animals  are  the  identical  animals  described  in  the  foregoing  affidavits,  and  that  ship- 
ment has  been  direct,  and  without  unloading,  except  for  food  and  water,  and  in  cleansed  and 
disinfected  cars. 
Affidavit  of  owners. 

Sec.  4.  Owners  or  persons  in  charge  of  domestic  animals  from  localities  not  named  in  such 
proclamation  must  certifj^  under  oath,  that  such  domestic  animals  have  been  kept  in  one 
place  for  a  period  of  four  months  immediately  preceding  the  date  of  shipment  (giving  the  name 
of  the  town  and  county  and  state,  territory,  or  country),  and  have  not  been  exposed  to  any 
contagious  disease  for  a  period  of  three  months  prior  to  the  date  of  shipment. 
Evidence  to  be  submitted. 

Sec.  5.     All  the  foregoing  evidence  to  be  submitted  to  the  state  veterinarian,  or  an  author- 
ized inspector  of  the  state,  when  permits  for  shipment  in  this  state  shall  be  issued. 
Quarantined  calves. 

Sec.  6.  Dealers'  calves  gathered  in  quarantined  states  or  territories  mil  be  quarantined  at 
the  points  of  entry. 

Domestic  animals. 

Sec.  7.     Domestic  animals  not  receiving  permits  for  shipment,  and  retained  in  quarantine, 
will  be  held  at  the  owner's  risk  and  expense. 
Same. 

Sec.  8.     All  domestic  animals  arriving  at  points  of  entry  shall  be  inspected  free  of  charge  to 
the  owner. 
Ii^ihuay  company  must  have  permit. 

Sec.  9.     No  railway  company  doing  business  in  this  state  shall  receive  for  shipment  into  this 
state  any  domestic  animals  unless  accompanied  by  a  permit  signed  by  an  authorized  inspector. 
Cattle,  xvhcn  not  to  enter  state. 

Sec.  10.     No  cattle  shall  enter  this  state  from  Texas,  New  Mexico,  or  Mexico,  for  grazing 
l^urposes  during  the  months  of  March,  April,  May,  June,  Jiily,  August,  September,  October, 
and  November  in  each  j'car. 
Shipment  for  slaughter. 

Sec.  11.  All  cattle  from  those  parts  mentioned  in  section  ten  entering  this  state  during  the 
months  mentioned  in  section  ten,  and  intended  for  butchering  jjurposes,  shall  pass  from  the 
l^oint  of  entry  into  the  slaughter-house  yard,  which  yard  shall  be  specially  constructed  and  iso- 
lated for  the  purpose  of  receiving  such  stock.  The  stock  shall  be  unshipped  in  said  yard  direct 
from  the  cars  running  into  the  yards  for  that  purpose. 
Character  of  cars. 

Sec.  12.  Said  cattle  shall  moreover  be  shipped  in  specially  constructed  cars,  which  will  pre- 
vent the  dropping  of  manure  and  urine  on  the  track  during  transit,  and  in  unshipping  such 
cattle  the  cars  shall  be  thoroughly  disinfected  with  carbolized  whitewash. 

Wltcn  may  he  unshipped. 

Sec.  13.  All  cattle  entering  this  state  for  the  purposes  mentioned  in  section  eleven  shall 
only  be  uushipped  between  the  point  of  entry  and  destination  at  places  set  apart  by  the  state 
board  of  health  in  its  proclamation;  and  no  native  stock  shall  be  allowed  at  any  time  to  enter 
said  places;  said  places  shall  be  moreover  thoroughly  disinfected  in  such  manner  as  the  state 
board  of  health  may  direct. 

Violation  of  act. 

Sec.  14.  Any  person  or  persons,  corporations,  or  firms,  who  shall  violate  any  of  the  pro- 
visions of  this  act,  shall  be  liable  for  all  damages  sustained,  and  a  fine  of  one  thousand  dollars, 
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to  be  recovered  in  any  court  of  competent  jurisfliction,  on  account  of  any  contagious  or  infectious 
disease  being  communicated  from  any  diseased  animal  to  any  other  animal  in  the  neighbor- 
hooil,  or  along  the  line  of  such  transportation  of  such  diseased  animals  into  or  through  this 
state,  or  from  one  part  thereof  to  another;  and  the  existence  or  presence  of  such  contagious  or 
infectious  disease  among  the  native  cattle  of  this  state  ou  the  same  ranch  with  or  in  the  vicinity 
of  any  such  diseased  animals,  or  along  the  line  or  route  over  which  they  were  transported,  shall 
be  -prima  facie  evidence  that  the  same  were  affected  with  such  disease  at  the  time  of  being  so 
removed  or  transported,  and  communicated  it  to  such  native  domestic  animals  so  affected  there- 
with. 
Defniiion. 

Sec.  15.     The  words  "domestic  animals"  whenever  used  in  this  act  shall  be  construed  to 
mean  and  include  horses,  mules,  asses,  cattle,  sheep,  goats,  and  swine. 
Inspectors  to  be  appointed. 

Sec.  16.  The  state  board  of  health  are  hereby  authorized  to  appoint  one  inspector  for  each 
of  the  points  of  entry  by  railroad  communication  into  this  state,  who  shall  reside  at  such  point 
as  may  be  designated  by  the  state  board  of  health,  and  shall  receive  such  compensation  for 
actual  services  as  may  be  determined  by  said  board,  not  to  exceed  one  hundred  dollars  per 
month;  such  compensation  to  be  paid  out  of  any  moneys  in  the  state  treasury  not  otherwise 
appropriated,  upon  the  warrants  of  the  controller  of  state  drawn  upon  the  certificate  of  the 
state  board  of  health  allowing  the  same. 

Sec.  17.     This  act  shall  take  effect  immediately, 

3082.   Appointment  of  a  health  officer. 

Sec.  3062.  The  board  of  supervisors  of  each  county  must  appoint  in  each 
unincorporated  city  or  town  of  five  hundred  or  more  inhabitants  a  health 
officer,  who  has  all  the  duties  and  powers  of  the  board  of  health  and  health 
officer,  as  specified  in  this  and  the  two  preceding  articles.  {^Amendment  np- 
proved  March  1,  1889;  Statutes  and  Amendments  1889,  -^5.] 

3064.    Salary  of  hoards  oj  health  or  health  officer. 

Sec.  3064.  The  board  of  supervisors  must  fix  the  salary  or  compensation 
of  boards  of  health  or  health  officer,  and  provide  for  the  expenses  of  enforcing 
the  provisions  of  this  article.  If  the  board  of  supervisors  or  board  of  trustees, 
council,  or  other  corresponding  board  of  any  incorporated  town,  neglects  to 
provide  a  board  of  health  or  health  officer  by  the  first  day  of  July,  eighteen 
hundred  and  eighty-seven,  the  state  board  of  health  may  direct  the  district 
attorney  of  the  county  to  begin  an  action  against  such  board  of  supervisors, 
or  board  of  trustees,  or  corresponding  board,  to  compel  the  performance  of 
their  duty,  or  may  appoint  a  board  of  health,  or  health  officer  with  the  powers 
of  a  board  of  health,  for  such  town  or  city,  and  the  expenses  of  such  board  of 
health  or  health  officer  shall  be  a  cliarge  against  the  incorporated  city  or 
town  for  which  such  appointment  shall  be  made;  and  when  the  appointment 
is  made  for  unincorporated  towns,  the  expenses  of  the  board  of  health  or 
health  officer  is  a  charge  against  the  county.  \_Ncw  section  approved  March 
1,  1889;  Statutes  and  Amendments  1889,  4-3.^ 

3084.     Permit  to  inter  or  cremate  human  bodies. 

Sec.  3084.  No  person  shall  inter,  cremate,  or  otherwise  dispose  of  any 
human  body  in  any  city,  county,  or  city  and  county,  without  liaving  first 
obtained  a  permit  therefor.  In  incorporated  cities  or  counties,  or  cities  and 
counties,  the  permit  must  be  obtained  from  the  person  authorized  to  grnnt 
the  same  by  any  law,  ordinance,  or  resolution  passed  for  that  purpose.  But 
in  the  absence  of  such  law,  ordinance,  or  resolution,  the  permit  must  be  ob- 
tained from  either  the  coroner,  or  health  officer,  board  of  health,  or  if  the 
coroner  be  absent,  then  from  the  health  officer  or  board  of  health;  and  if 
there  be  no  board  of  he?  1th  or  health  officer,  then  from  a  justice  of  the  peace. 
The  person  applying  for  a  permit  must  produce  and  file  with  the  officer  issu- 
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ing  the  permit  a  certificate,  signed  by  a  physician,  or  a  coroner,  or  two 
reputable  citizens,  setting  forth,  as  near  as  possible,  the  name,  age,  color, 
place  of  birth,  occupation,  date,  locality,  and  cause  of  death  of  deceased. 
And  no  permit  shall  be  granted  without  the  production  of  such  certificate. 
Such  permit  must  be  filed  with  the  county  recorder,  and  the  person  so  filing 
is  entitled  to  the  compensation  provided  for  in  section  three  thousand  and 
seventy-seven  of  this  code,  but  if  any  other  registration  of  the  death  of  the 
deceased  shall  have  been  made,  the  recorder  must  record  the  name  but  once. 
[Amendment  approved  February  £5,  1889;  Statutes  and  Amendments  1889,  36; 
takes  effect  thirty  days  after  its  passage.l 

An  Act  to  amend  an  act  to  protect  public  health  from  infection  caused  by  exhumation  and  removal 
of  tliZ  remains  o/  deceased  persons,  approved  April  1,  1S78. 
[Approved  March  13,  1889;  1889,  139.] 
Section  1.     Section  six  of  said  act  is  amended  so  as  to  read  as  follows:  — 

Removal  of  remains  of  deceased  persons. 

Section  6.  Nothing  in  this  act  contained  shall  be  taken  to  apply  to  the  removal  of  the  re- 
mains of  deceased  persons  from  one  place  of  interment  to  another  cemetery  or  place  of  inter- 
ment within  this  state;  provided,  that  no  permit  shall  be  issued  for  the  disinterment  or  removal 
of  any  body,  unless  such  body  has  been  buried  for  one  year  or  more,  without  the  written  con- 
sent of  the  mayor,  chairman  of  the  board  of  supervisors,  or  city  council  of  any  municipality  of 
the  state. 

Sec.  2.     This  act  shall  take  efifect  and  be  in  force  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  31%,  3197. 

3 196.     Trade-marks.  —  Where  a  person  given  a  reputation  to  the  name  or  mark:  Pierce 

has  established  a  business  in  the  manufacture  v.  Guittard,  68  Cal.  68.    Thus  the  name  "Ger- 

and   sale  of  goods,  and  carries  it  on  under  a  man  Sweet  Chocolate"  was  protected:  Id. 
given  name  or  with  a  particular  mark,  whether 

the  words  and  devices  adopted  by  him  consti-        3197.     Right  to  the  exclusive  use. — • 

tute  a  trade-mark  or  not,  another  person  cannot  Since  the  adoption  of   the  codes   no   onu  can 

assume  the  same  name  or  mark,  or  the  same  acquire   the  exclusive   right  to  the   use   of   a 

with  a  slight  alteration  in  such  a  way  as  to  in-  name  or  trade-mark  in  this  state,  except  by 

duce  others  to  deal  with  him  in  the  belief  that  filing  it  for  record  as  provided  in  this  section: 

they   are   dealing   with   the  person  who  has  Whittier  v.  Dietz,  66  Cal.  78. 

3200.     Trade-mark. 

Sec.  3200.  Any  trade  union,  labor  association,  or  labor  organization,  or- 
ganized and  existing  in  this  state,  whether  incorporated  or  not,  may  adopt 
and  use  a  trade-mark  and  affix  the  same  to  any  goods  made,  produced,  or 
manufactured  by  the  members  of  such  trade  union,  labor  association^  or  la- 
bor organization,  or  to  the  box,  cask,  case,  or  package  containing  such  goods, 
and  may  record  such  trade-mark  by  filing  or  causing  to  be  filed  with  the 
secretary  of  state  its  claim  to  the  same,  and  a  copy  or  description  of  such 
trade-mark,  with  the  affidavit  of  the  president  of  such  trade  union,  labor  asso- 
ciation, or  labor  organization,  certified  to  by  any  officer  authorized  to  take 
acknowledgments  of  conveyances,  setting  forth  that  the  trade  union,  labor 
association,  or  labor  organization  of  which  he  is  the  president  is  the  exclusive 
owner,  or  agent  of  the  owner,  of  such  trade-mark;  and  all  the  provisions  of 
article  three,  chapter  seven,  title  seven,  part  three,  of  the  Political  Code,  are 
hereby  made  applicable  to  such  trade-mark.  [New  section  approved  March 
17,  1887;  Statutes  and  Amendments  1887,  167.] 

3301.     President  to  prosecute  for  protection  of  trade-mark. 

Sec.  3201.  The  president  or  other  presiding  officer  of  any  trade  union, 
labor  association,  or  labor  organization,  organized  and  existing  in  this  state, 
which   shall  have  complied  with  the  provisions  of  the  preceding  section,  is 
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hereby  authorized  and  empowered  to  commence  and  prosecute  in  his  own 
name  any  action  or  proceedings  he  may  deem  necessary  for  the  protection  of 
any  trade-mark  adopted  or  in  use  under  the  provisions  of  the  preceding  sec- 
tion, or  for  the  protection  or  enforcement  of  any  rights  or  powers  which  may 
accrue  to  such  trade  union,  labor  association,  or  labor  organization  by  the 
use  or  adoption  of  said  trade-mark.  [New  section  added  March  17,1887; 
Statutes  and  Amendments  1887,  107.] 

Notes  of  Decisions  Applicable  to  Section  3233. 

3333.     New  City  Hall  of  San  Fran-  respect  to  a  local  improvement:  People  v.  Bart- 

Cisco. — The  act  of  Marcli  24,  1S7G,  providing  kti,  G7  Cal.    156.     Under  this  act,  the  New 

for  the  completion  of  tiie  building  known  as  City  Ilall  Commission  continues  in  existence 

the  New  City  Hall,  in  the  city  and  connty  of  nutil  the  amounts  raised  V)y  taxation  for  the 

Sau  Francisco,  is  constitutional.     The  act  is  New  City  Hall  fund  have  been  expended  under 

not  an  attempt,  by  special  legislation,  to  de-  contract  made  by  the  commissioners:  Id, 
prive  the  supervisors  of  their  discretion  with 

3285.   Product  of  Mongolian  labor. 

Sec.  8235.  No  supplies  of  any  kind  or  character,  "for  the  benefit  of  the 
state,  or  to  be  paid  for  by  any  moneys  appropriated  or  to  be  appropriated  by 
the  state,"  manufactured  or  grown  in  this  state,  which  are,  in  whole  or  in 
part,  the  product  of  Mongolian  labor,  shall  be  purchased  by  the  officials  for 
the  state  having  the  control  of  any  public  institution  under  the  control  of  the 
state,  or  of  any  county,  city  and  county,  city,  or  town  thereof.  [Nciu  section 
approved  March  17,  1887;  Statutes  and  Amendments  1887,  171;  to  take  effect 
immediately.'] 

3244.   Eight  hours  a  day's  loork. 

Sec.  3244.  Eight  hours  of  labor  constitutes  a  day's  work,  unless  it  is 
otherwise  expressly  stipulated  by  the  parties  to  a  contract,  except  those  con- 
tracts within  the  provisions  of  sections  three  thousand  two  hundred  and 
forty-six,  three  thousand  two  hundred  and  forty-seven,  and  three  thousand 
two  hundred  and  forty-eight  of  this  code.  [Amendment  approved  March  11, 
1887;  Statutes  and  Amendments  1887,  101;  to  take  effect  immediately.] 

3246.  Drivers,  conductors,  and  gripmen — Twelve  horirs  a  day's  work. 

Sec.  3246.  'Twelve  hours'  labor  constitutes  a  day's  work  on  the  part  of 
drivers  and  conductors  and  gripmen  of  street-cars  for  the  carriage  of  passen- 
gers. Any  contract  for  a  greater  number  of  hours'  labor  in  one  day  shall  be 
and  is  void  at  the  option  of  the  employee,  without  regard  to  the  terms  of 
employment,  whether  the  same  be  by  the  hour,  day,  week,  month,  or  any 
other  period  of  time,  or  by  or  according  to  the  trip  or  trips  that  the  car  may, 
might,  or  can  make  between  the  termini  of  the  route,  or  any  less  distance 
thereof  Any  and  every  person  laboring  over  twelve  hours  in  one  day  as 
driver  or  conductor  or  gripman  on  any  street  railroad  shall  receive  from  his 
employer  thirty  cents  for  each  hour's  labor  over  twelve  hours  in  each  day. 
[New  section  added  by  act  approved  March  11, 1887;  Statutes  and  Amendments 
1887,  101;  to  take  effect  immediately.] 

3247.  Action  to  recover  value  of  labor. 

Sec.  3247.  In  actions  to  recover  the  value  or  price  of  labor  under  section 
three  thousand  two  hundred  and  forty-six  of  this  code,  the  plaintiflF  may 
include  in  one  action  his  claim  for  the  number  of  days,  and  the  number  of 
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hours'  work  over  twelve  hours  in  each  day,  performed  by  him  for  the  defend- 
ant, and  tlie  court  shall  exclude  all  evidence  of  agreement  to  labor  over 
twelve  hours  in  one  day  for  a  less  price  than  thirty  cents,  and  the  court  shall 
exclude  any  receipt  of  payment  for  hours  of  labor  over  twelve  hours  in  one 
day,  unless  it  be  established  that  at  least  thirty  cents  for  each  hour  of  labor 
over  twelve  hours  in  one  day  has  been  actually  paid,  and  a  partial  payment 
shall  not  be  deemed  or  considered  a  payment  in  full.  [New  section  added  by 
act  approved  March  11,  1887;  Statutes  and  Amendments  1887,  101;  to  tahe 
effect  immediately.] 

3348.  Form  of  complaint. 

Sec.  3248.  In  actions  under  section  three  thousand  two  hundred  and 
forty-six  of  this  code,  the  complaint  may  be  in  the  following  form:  Title  of 
case  and  venue.  Plaintiff  complains  of  defendant,  and  for  cause  of  action 
states:  That  between  (stating  first  and  last  dates)  he  worked  for  defendant 
as  conductor,  driver,  or  gripman,  on  defendant's  street-railroad,  in  (stating 
place),  for  (stating  number  of  days),  at  the  agreed  rate  of  (stating  price)  per 
day,  week,  or  month,  and  for  such  labor  defendant  has  paid  plaintiff  the  sum 
of  (stating  sum  due),  due  plaintiff  from  defendant  for  said  labor.  The  plain- 
tiff further  states  that  during  the  said  period  of  time  he  worked  for  defend- 
ant as  such  (conductor,  driver,  or  gripman),  on  sundry  days,  and  performed 
(stating  number  of  hours)  hours'  work  in  excess  of  twelve  hours  in  one  day^ 
for  which  there  is  due  plaintiff  from  defendant  the  sum  of  (stating  the  sum 

due)  and  costs.     Signed .     [New  section  added  by  act  approved  March  lly 

1887;  Statutes  and  Amendments  1887,  101;  to  tale  effect  immediately.] 

3349.  Applicable  to. 

Sec.  3249.  The  provisions  of  sections  three  thousand  two  hundred  and 
forty-seven  and  three  thousand  two  hundred  and  forty-eight  of  this  code  are 
applicable  to  every  contract  to  labor  made  by  the  persons  named  in  section 
three  thousand  two  hundred  and  forty-six.  [New  section  added  by  act 
approved  March  11,  1887;  Statutes  and  Amendments  1887,  101;  to  tale  effect 
immediately.] 

8350.   Penalty  for  violation  of  this  act. 

Sec.  3250.  No  person  shall  be  employed  as  conductor,  or  driver,  or  grip- 
man,  on  any  street  railroad,  for  more  than  twelve  hours  in  one  day,  except 
as  in  this  act  provided,  and  any  corporation  or  company,  or  owner  or  agent 
or  superintendent,  wlio  knowingly  employs  any  person  in  such  capacity  for 
more  than  twelve  hours  in  one  day,  in  violation  of  the  terms  of  this  act, 
shall  forfeit  the  sum  of  fifty  dollars  as  a  penalty  for  such  offense,  to  the  use 
of  the  person  prosecuting  any  action  therefor,  and  any  number  of  forfeits 
may  be  prosecuted  in  one  action.  [New  section  added  by  act  approved  March 
11,  1887;  Statutes  and  Aviendments  1887,  101;  to  take  effect  immediately.] 

Notes  of  Decisions  Applicable  to  Section  3335. 

3335.     Fire  coramissioners.  —  A.n  appli-  of  office  as  alleged  members  of  the  board.     A3 

cation  was  made  for  a  writ  of  mandate  to  com-  to  the  petitioner  Siebe,   the  jjetition  alleged 

pel  the  respondents,  as  members  of  the  board  that  he  had  been  a  member  of  the  board,  and 

of  fire  commissioners  of  the  city  and  connty  of  that  his  term  of  office  expired  on  the  5th  of 

San  Francisco,  to  admit  tlie  petitioners  to  the  December,    1SS5,  and  that  in   anticipation  of 

use  and  enjoyment  of  their  respective  rights  such  expiration  he  had  been   elected  by  the 
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supervisors  of  the  city  and  county,  on  the  9th 
of  November,  1885,  to  fill  the  vacancy  so 
about  to  occur.  It  did  not  appear  from  the 
petition  that  Siebe  was  not  continuing  to  serve, 
or  that  the  respondents  had  prevented  him 
from  acting  as  a  member  of  the  board.  As  to 
tlie  petitioner  Kelly,  the  petition  alleged  that 
he  had  at  the  same  time  been  elected  by  the 
supervisors  to  fill  the  vacancy  about  to  be 
caused  by  the  expiration  of  the  term  of  one 
Mason,  a  member  of  the  board.     The  petition 


failed  to  state  that  Mason  was  not  holding 
over,  or  that  there  was  not  an  incumbent  of 
the  seat  claimed  by  Kelly.  It  was  held  that 
the  petition  was  insufficient:  Kdbjv.  Edwarch, 
69  Cal.  400.  A  writ  of  mandate  will  not  lie 
to  compel  the  board  to  admit  a  person  claim- 
ing to  be  a  member  thereof  in  the  place  of  an 
incumbent  asserting  a  right  to  the  place  and 
actually  enjoying  its  benefits  and  discharging 
its  duties,  with  the  assent  of  the  other  mem- 
bers of  the  board:  Id. 


An  Act  tj  authorize  the  hoard  of  supervisors  or  other  governing  authority  of  the  several  counties,  cities 

and  counties,  cities,  and  towns  of  the  state  to  provide  pensions  or  benefits  for  the  relief  of  aged, 

infirm,  or  disabled  firemen. 

[Approved  March  11,  1889;  1889, 108.] 
Fund  for  disabled  firemen. 

Sectiox  1.  The  board  of  supervisors  or  other  governing  authority  of  the  several  counties, 
cities  and  counties,  cities,  and  towns  of  the  state  in  which  fire  departments  exist,  may,  by 
appropriate  ordinances,  provide  a  fund,  by  general  tax  upon  the  property  of  the  county,  city 
and  county,  city,  or  town,  for  the  relief  of  aged,  infirm,  or  disabled  firemen;  provided,  that 
such  disability  shall  be  caused  by  injuries  received  in  the  actual  performance  of  duty,  or  dis- 
ability caused  by  exposure  while  in  the  discharge  of  such  duty. 
Who  entitled  to  benefits. 

Sec.  2.  No  person  shall  be  entitled  to  any  benefit  from  any  fund  created  by  authority  of 
this  act  unless  he  shall  have  served  in  the  fire  department  of  such  county,  city  and  county, 
city,  or  town  at  least  fifteen  years,  and  no  such  benefit  shall  exceed  one  half  of  the  salary  pro- 
vided by  law  at  the  time  such  disability  occurred;  provided,  that  any  person  injured  in  the 
actual  discharge  of  fire  duty  shall  be  entitled  to  tlie  benefit  of  this  act  regardless  ot  his  length 
of  service  in  the  fire  department  of  any  such  county,  city  and  county,  city,  or  town. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  3357-3414. 


3357.  Issuance  of  license. — The  city 
council  of  Los  Angeles  has  authority  to  dele- 
gate the  performance  of  the  ministeri  d  act  of 
issuing  licenses  to  the  clerk  of  the  council:  In 
re  Guerrero,  69  Cal.  88. 

3360.    Collection  of  license  tax  by  suit. 

—  Where  a  county  ordinance  imposing  a  license 
tax  provides  that  an  action  to  collect  the  tax 
shall  bo  commenced  in  the  name  of  the  people, 
an  action  in  the  name  of  the  county  cannot 
be  sustained:  Monterey  Co.  v.  Abbott,  decided 
May  3,  ISSS  (unreported).  The  complaint  in 
an  action  brought  I)y  the  district  attorney  to 
collect  a  license  tax  under  an  ordinance  which 
provides  that  the  district  attorney  may  direct 
suits  to  be  brought,  need  not  allege  that  the 
action  was  brought  under  authorization  by  the 
tax  collector.  The  district  attorney,  being  an 
attorney  at  law,  is  presumed  to  be  authorized 
by  the  proper  party  to  institute  the  actions  he 
may  bring,  in  the  absence  of  evidence  to  the 
contrar}':  San  Luis  Obispo  Co.  v.  Hendricks,  71 
Cal.  242. 

3377.     Requiring  license  of  railroads. 

—  An  ordinance  requii-ing  the  Soutlicrn  Pacific 
com[jany  to  take  out  a  license  in  order  to  con- 
tinue its  business  in  a  county  of  carrying  per- 
sons or  Ireiglit  for  hire  by  means  of  railroad 
cars,  is  void  as  a  tax  upon  the  use  of  a  fran- 
chise granted  by  the  United  States:  San  Benito 
Co.  V.  Southern  Pacific  /.'.  li.  Co.,  decided  De- 
cember 13,  1888  (unreported),  overruling  .9a«<a 
Ciira  Co.  V.  Southern  Pac.  II.  U.  Co.,  06  Cal. 
042,  anil  City  of  Los  Angeles  v.  Southern  Pac. 
I'.  /'.  Co..  07  Id.  433.  Tlie  former  case  held 
that  the  board  of  supervisors  of  a  county  have 
po-.ver.  under  subdivision  27  of  section  25  of 
the  county  government  bill,  to  require  a  li- 
oeiise  to  be  paid  by  any  person  cari'ymg  on  the 


business  of  a  steam  railroad  within  their  coun- 
ty. San  Benito  Co.  v.  Soulhern  Pac.  R.  R.  Co. 
was  followed  in  People  v.  Southern  Pac.  R.  R. 
Co.,  decided  December  14,   1888  (unreported). 

3380.  Laundries.  —  Under  the  charter 
of  the  city  of  Oakland,  declaring  that  licenses 
shall  be  discriminating  and  proportionate  to 
the  amount  of  business,  the  city  council  may 
provide  that  licenses  to  be  paid  by  laundry- 
men  shall  be  in  proportion  to  the  number  of 
persons  employed  by  them:  Ex  parte  Sisto  Li 
Pratti,  68  Cal.  035. 

3381.  Liquor  licenses.  —  The  right  to 
pursue  a  lawful  employment  is  one  of  the  priv- 
ileges and  inununities  guaranteed  to  a  citizen 
by  the  constitution  of  the  United  States;  but 
such  a  right  is  not  abridged  within  the  four- 
teenth amendment  to  the  constitution  by  a  mu- 
nicipal ordinance  which  merely  regulates  the 
sale  of  liquors  and  imposes  a  license  thereon 
without  prohibiting  their  sale:  Matter  of  Bick- 
erstaff,  7U  Cal.  35.  A  license  tax  imposed  by  a 
board  of  supervisors  upon  the  business  of  sell- 
ing liquors  is  not  a  penalty,  but  in  the  nature 
of  a  debt  due  from  the  person  conducting  the 
business  to  the  county:  San  Luis  Obispo  County 
V.  llendrick.'<,  71  Id.  242.  Under  sections  11 
and  12  of  article  1 1  of  tlie  constitution  of  1879, 
a  municipal  corporation  has  power  to  impose 
licenses  for  carrying  on  liquor  business:  Mat- 
ter of  Guerrero,  09  Id.  88.  The  board  of  su- 
pervisors of  a  county  have  tlic  same  power: 
E.X:  parte  Wolters,  05  Id.  269;  Ex  parte  Law- 
rence, 69  Id.  008.  Under  tiiese  sections  the 
city  of  Eureka  may  enact  an  ordinance  im- 
posing an  annual  ta.x  of  twelve  hundred  dollars 
upoiilhc  business  of  selling  spirituous  liquors 
within  the  city  limits,  and  to  provide  that  a 
violation  of  the  ordinance  shall  constitute  a 
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misdemeanor:  Ex  "parte  McNalh/,  73  Cal.  G32. 
An  ordinance  of  the  city  of  Stockton  passed  on 
the  25tli  of  May,  1885,  provided  that  a  license 
to  carry  on  the  business  of  sellint;  liquors  could 
only  bo  obtained  by  an  application  to  the  city 
council,  founded  upon  the  petition  of  the  ap- 
plicant, accompanied  by  a  certificate  of  five 
respectable  citizens  of  the  neighborhood  jn 
which  the  business  is  to  be  conducted,  as  to  his 
character.  The  ordinance  further  provided 
that  upon  complying  with  these  conditions  the 
applicant  should  be  entitled  to  a  license,  if  the 
city  council  found,  from  the  certificate  and 
the  report  made  to  it  by  the  officers  to  whom 
the  petition  had  been  referred,  that  he  was 
qualified  to  carry  on  the  business;  it  was  held 
that  the  conditions  imposed  upon  the  issuance 
of  the  license  were  not  unreasonable,  and  that 
the  ordinance  was  valid:  In  re  Bkkerstaff,  70 
Id.  36.  Where  an  ordinance  required  that  a 
license  fee  of  fifty  dollars  a  month  should  be 
paid  by  a  person  carrying  on  the  business  of  a 
saloon,  where  liquors  are  sold  or  given  away  in 
quantities  less  than  a  gallon,  it  cannot  be  pre- 
sumed as  a  matter  of  law  that  the  amount  of 
the  license  was  oppressive,  unreasonable,  or 
prohibitory  of  trade:  In  re  Guerrero,  G9  Id.  88. 
One  carrying  on  the  business  of  a  liquor  dealer 
in  a  city  within  the  county  is  not  exempted  from 
the  payment  of  a  license  tax  duly  levied  by  the 
board  of  supervisors  of  the  county  by  reason  of 
the  fact  that  he  has  paid  a  license  tax  of  a  sim- 
ilar kind  in  pursuance  of  an  ordinance  enacted 
by  the  municipal  authorities  of  the  city:  Mat- 
ter of  Laiurence,  G9  Id.  009.  An  ordinance  is 
not  invalid  because  it  fixes  a  less  rate  of  license 
for  the  business  of  selling  liquors  at  a  wayside 
tavern  or  watering-place  than  for  the  same 
business- carried  on  in  a  village,  town,  or  city: 
Amador  County  v.  Kennedy,  70  Id.  458. 

3383.  Licensing  business.  —  A  munici- 
pal corporation  has  power  to  impose  a  license 
for  carrying  on  business  for  the  purpose  of 
regulation  or  revenue,  or  both:  In  re  Guerrero, 
69  Cal.  88.  The  act  of  April  24,  1862,  amend- 
ing the  charter  of  the  city  of  Oakland,  em- 
powers the  city  council  to  pass  an  ordinance 
requiring  a  license  to  be  obtained  by  every  per- 
son, firm,  or  corporation  who  at  a  fixed  place 
of  business  sells  any  goods,  wares,  or  merchan- 
dise, and  to  prescribe  a  j)enalty  for  a  refusal  to 
comply  therewith.  Such  power  is  also  con- 
ferred upon  the  municipality  by  section  11, 
article  11,  of  the  constitution:  Ex  parte  Mount, 
66  Id.  448. 

3384.  Peddler's  license.  —  An  ordinance 
of  a  board  of  supervisors  which  imposes  a 
license  tax  upon  every  traveling  merchant, 
hawker,  or  peddler  who  vends  goods,  wares, 
or  merchandise  of  any  kind  other  than  the 
manufactures  or  productions  of  this  state,  with- 
out requiring  a  license  for  vending  the  man- 
ufactures or  j)roductions  of  this  state,  is  in 
conflict  with  the  constitution  of  the  United 
States,  in  that  it  is  an  attempt  to  regulate 
commerce  between  the  states:  Ex  parte  Thomas, 
71  Cal.  204. 

3385.  License  for  raising  sheep.  — 
The  board  of  supervisors  of  Mono  County  have 
authority,  under  sections  11  and  12  of  article 
1 1    of  the  constitution,  and  subdivision  27  of 


section  25  of  the  county  government  act  of 
March  14,  1883,  to  enact  an  ordinance  re- 
quiring all  persons  engaged  in  the  business  of 
raising,  grazing,  herding,  or  pasturing  sheep  in 
that  county  to  annually  procure  a  license,  and  to 
pay  therefer  at  the  proportionate  rate  of  fifty 
dollars  for  every  thousand  sheep  in  their  posses- 
sion or  under  their  control,  and  to  provide  that 
a  violation  of  the  ordinance  shall  constitute  a 
misdemeanor,  punishable  by  a  fine  not  exceed- 
ing two  hundred  dollars:  Ex  parte  Mlrande, 
73  Cal.  365.  As  to  what  is  a  sufficient  com- 
plaint for  a  misdemeanor  committed  under  this 
ordinance,  see  Id.  An  ordinance  levying  a 
license  tax  upon  all  sheep  which  are  pastured  in 
the  county,  but  exempting  from  the  payment 
thereof  those  persons  who  list  their  sheep  a^ 
taxable  property  in  the  county  and  pay  taxes 
on  them  as  such,  is  in  violation  of  section  21  of 
article  1  of  the  constitution,  prohibiting  the 
granting  of  privileges  or  immunities  to  any 
class  of  citizens  which  are  not  granted  to  all 
citizens:  Lassen  Co.  v.  Cone,  72  Cal.  387. 

3395.  Duty  of  register  to  investigate 
selections  of  public  lands:  See  McNee  v. 
Donahue,  76  Cal.  499. 

Indian  lands — Power  of  Congress  over. 

—  Congress  has  the  exclusive  right  of  pre- 
emption to  all  Indian  lands  lying  within  the 
territories  of  the  United  States:  Thompson  v. 
Doalcsum,  68  Cal.  593.  Lands  in  California  in 
the  occupancy  of  Indian  tribes  at  the  date  of 
the  treaty  of  Guadalupe  Hidalgo  became  a  part 
of  the  public  domain,  and  subject  to  pi'c-emp- 
tion,  if  no  claim  therefor  was  presented  by  the 
occupants  to  the  land  commissioners  appointed 
under  the  act  of  Congress  of  INIarch  3,  1851, 
within  two  years  after  tlie  date  of  the  act:  Id. 
Mexican  grants  generally.  —  JNIexicans 
who,  previous  to  the  acquisition  of  California 
by  the  United  States,  had  acquired  from  the 
governments  of  either  Spain  or  Mexico  a  per- 
fect title  to  lands  in  California,  and  who  chose 
to  remain  in  the  acquired  territory,  were,  by 
the  treaty  of  Guadalupe  Hidalgo,  protected  in 
the  ownership  and  enjoyment  of  their  lands  the 
same  as  though  no  change  of  sovereignty  had 
occurred:  Plielan  v.  Poyoreno,  74  Cal.  448. 
Persons  whose  titles  to  lands  were  perfect  at 
the  time  of  the  acquisition  of  California  by  the 
United  States  were  not  compelled  to  submit 
them  for  confirmation  to  the  board  of  land 
commissioners  appointed  under  the  act  of  Con- 
gress of  March  3,  1851,  nor  did  they  forfeit 
their  lands  by  a  failure  to  present  them  to 
such  board  for  confirmation;  and  titles  thua 
vested  may  be  asserted  and  maintained  like 
other  perfect  titles  in  the  courts  of  California: 
Id.  They  could,  however,  if  they  so  elected, 
present  them  to  the  board  of  commissioners  for 
confirmation,  but  were  not  bound  to  do  so:  Id. 
Under  the  Alexican  law,  a  grantee  of  a  tract  of 
land  acquired  a  perfect  title  when  he  was  able  to 
show  therefor  a  petition,  with  a  diseno,  an  order 
of  reference,  an  in/orme  by  the  proper  officer, 
a  decree  of  concession,  a  titulo,  the  approval  of 
the  departmental  assembly,  the  order  for  sur- 
vej'  and  judicial  possession,  with  the  report  of 
the  proper  officer  that  such  survey  was  made 
and  possession  given:  Id.  The  validity  of  a 
title  under  the  Mexican  law  is  not  affected  by 
the  fact  that  in  some  of  the  documents  consti- 
tuting the  chain  of  title  the  grantee  was  de- 
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Ecribed  without  stating  his  middle  name  when 
the  identity  of  the  grantee  is  otherwise  suf- 
liciently  shown  therein:  Id.  A  grant  which 
describes  the  land  intended  to  be  conveyed  by 
its  known  designation,  by  which  it  can  be 
id2ntilied  without  specifying  itj  l)oundaries,  is 
valid:  Id.  Under  the  Mexican  law,  the  valid- 
ity of  a  grant  of  land  was  not  aiiected  by  the 
fact  that  juridical  possession  was  given  before 
the  approval  of  the  grant  by  the  departmental 
assembly:  Dominguez  v.  BolHler,  7-t  Cal.  457; 
Sf^e  on  this  subject  generally  McDonald  v.  Bur- 
ton, G8  Id.  445. 

Patent  founded  on  Mexican  grant  — 
Conclusiveness  of.  —  Under  the  act  of  Con- 
gress of  March  3,  1851,  for  the  ascertainment 
and  settlement  of  private  laud  grants  in  Cali- 
fornia, the  final  decree  of  the  board  of  land 
commissioners,  or  of  the  United  States  district 
or  supreme  court,  confirming  a  Mexican  grant, 
or  any  patent  issued  therefor,  is  conclusive 
only  between  the  United  States  and  the  claim- 
ant, and  does  not  affect  the  interests  of  third 
persons  whose  title  accrued  before  the  duty  of 
the  government  and  its  rights  under  the  treaty 
with  INIexico  attaclied:  Hale  v.  Akers,  C9  Cal. 
1G3.  The  state  of  California  is  not  a  "third 
person"  within  the  meaning  of  section  15  of 
tlie  act  of  March  3,  1851,  providing  that  any 
patent  issued  under  the  act  shall  be  conclusive 
between  the  United  States  and  claimants  only, 
a:id  "shall  not  affect  the  interests  of  third 
persons ":  People  v.  CUu  and  County  of  San 
Francisco,  75  Id.  388.  Consequently  the 
patent  from  the  United  States  government  to 
the  city  and  county  of  San  Francisco,  for  the 
pueblo  lands  confirmed  to  it  under  the  acts  of 
Congress  of  March  3,  1851,  and  of  July  1,  18G4, 
by  the  decree  of  the  United  States  circuit 
court,  which  patent  conforms  in  its  description 
of  the  lands  granted  to  the  final  survey  made, 
as  provided  in  the  latter  act,  in  accordance 
■with  the  instructions  of  the  commissioner  of 
the  general  land-office,  is  conclusive  evidence, 
as  against  the  state  of  California,  of  the  right 
of  the  city  and  county  of  San  Francisco  to  all 
the  lands  embraced  within  the  exterior  limits 
of  the  survey,  including  tide-lands  lying  below 
the  line  of  ordinary  high  tide:  Id.  Mission  or 
pueblo  Indians,  wdio  by  tlaemselves  and  their 
ancestors  have  been  in  the  continuous  use,  oc- 
cupation, and  possession  of  lands  included 
within  the  exterior  limits  of  a  Mexican  grant 
from  a  time  prior  to  the  establishment  of  the 
Mexican  government,  have  a  right  to  remain 
in  the  occupancy  thereof  aa  against  the  patentee 
from  the  United  States  government  and  his 
grantees,  notwithstanding  they  never  presented 
their  claim  to  the  lands  to  the  board  of  hmd 
commissioners  appointed  by  the  act  of  Con- 
gress of  March  3,  1851,  to  ascertain  and  settle 
private  land  claims  in  California:  Bi/rne  v.  A  las, 
74  Cal.  G'28.  Under  section  15  of  the  act  of 
March  3,  1851,  the  patent  issued  in  pursuance 
of  the  decree  confirming  the  Mexican  grant  was 
conclusive  only  as  between  the  United  States 
and  the  claimant,  and  did  not  determine  the 
relation  between  him  and  the  Indians.  Under 
this  section  the  rights  of  the  Indians  were  pre- 
served without  presenting  their  claims,  and  the 
patentee  took  the  legal  title  in  foe,  subject  to 
their  right  of  occupancy:  Id.  In  an  action  of 
ejectment  by  a  grantee  of  the  patentee  to  re- 
cover possession  of  such  lauds  from  the  Indians, 


the  latter  may  show  that  the  plaintiff  holds 
the  legal  title,  burdened  with  their  right  of 
occupancy:  Id. 

Boundaries  of  Mexican  grants.  —  Upon 
the  confirmation  of  a  Mexican  grant,  the  patent 
issued  by  the  United  States  government  to  the 
claimant  is  the  only  evidence  of  the  extent  of 
the  gi'ant,  and  the  terms  used  in  the  patent  re- 
lating to  the  extent  and  boundaries  of  the  grant 
are  subject  to  the  same  rules  of  construction 
as  other  grants  by  the  government:  WrijJd  v. 
Seymour,  09  Cal.  \'22.  Thus  a  patent  for  land 
bordering  upon  a  stream  in  Mhich  the  tide 
ebbs  and  flows,  but  which  is  unnavigable  in 
fact,  does  not  pass  the  title  to  any  land  below 
high-water  mark,  unless  an  intention  so  to  do 
is  expressed  therein:  Id.  In  the  absence  of 
any  showing  to  the  contrary,  the  boundaries 
as  establislied  by  the  final  survey  of  the 
United  States  surveyor-general,  made  under 
the  direction  of  and  approved  by  the  United 
States  government,  and  incorporated  into  the 
patent,  are  to  be  taken  as  correct:  Brien  v. 
Donnellis,  74  Id.  302.  Where  a  claim,  founded 
upon  a  Mexican  grant,  has  been  confirmed  by 
a  decree  of  the  United  States  district  court, 
under  the  act  of  March  3,  1851,  and  the  de- 
ci-ee  fixes  the  boundaries  of  the  claim,  the  sur- 
vey must  conform  to  the  decree  in  all  respects. 
If  it  does  not,  but  includes  lands  not  covered 
by  the  decree,  and  belonging  to  a  pueblo  which 
was  established  prior  to  the  date  of  the  grant, 
a  pateiat  issued  to  the  pueblo  upon  a  coniirma- 
tion  of  its  original  concession  carries  a  better 
right  to  the  lands  so  erroneously  included  in 
the  survey,  although  the  patent  founded  on 
the  grant  was  prior  in  date:  JIale  v.  Afcers, 
G9  Id.  160.  Where  two  patents  from  tlie 
United  States  government,  founded  upon  pre- 
vious Mexican  grants,  cover  the  same  prem- 
ises, in  determining  the  question  of  jiriority,  a 
grant  of  the  land  by  spycifie  boundaries,  or 
having  such  descriptive  features  as  to  render 
its  identification  a  matter  of  absolute  cer- 
tainty, gives  a  better  right  to  the  premises 
than  a  floating  grant,  although  the  latter  is 
fii'st  surveyed  and  patented:   Id. 

3413.  Traveling  expenses  of  surveyor- 
general  and  attorney-general:  See  ante, 
p.  7,  sec.  470,  and  note, 

3414.  Contests. — A  contest  as  to  the 
right  to  purchase  state  lands  may  be  made 
after  a  certificate  of  purchase  has  been  issued 
to  one  of  the  claimants:  Gilsoii  v.  jRohin'^on,  GS 
Cal.  539.  In  an  action  to  determine  a  co-itest 
as  to  the  right  to  purchase  certain  state  lands, 
the  plaintiff,  not  having  a  right  to  purciiaso  in 
himself,  is  not  entitled  to  recover  because  of 
the  insufficiency  of  the  allegations  or  proof  of 
the  defendant:  Manlcy  v.  Cunniiijha.n,  72  Id. 
23G.  Wiiere  the  controversy  arises  before  the 
surveyor-general  of  the  state,  and  is  referred 
to  a  court  for  determination,  the  validity  of  a 
certificate  of  purchase  iosucd  to  the  defendant 
will  not  be  adjudicated  when  the  state  is  not 
a  party  to  the  proceeding,  and  the  idaintiff 
fails  to  show  any  right  i.i  himself :  (/rton  v. 
Wilson,  G5  Id.  11.  In  an  action  by  an  unsuc- 
cessful claimant  to  compel  a  conveyance  of  the 
legal  title,  the  plaintiff'  must  distinctly  allege 
and  clearly  prove  that  he  occupies  such  a.  status 
as  gives  him  the  right  to  control  the  legal  title: 
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Plummer  v.  Brovn,  70  Cal.  544.  The  order  of 
the  surveyor-general  referring  the  contest  for 
trial,  after  reciting  what  had  been  done  by  and 
for  each  of  the  parties  to  give  him  a  right  to 
purchase,  and  tiiat  the  plaintiff  had  liled  a 
demand  that  the  contest  be  referred  to  the 
jiroper  court,  read  as  follows:  "It  is  hereby 
ordered  and  directed  that  the  said  parties  be 
and  they  are  hereby  referred  to  the  district 
court  of  the  twentieth  judicial  district  in  and 
for  Monterey  County  for  a  final  determination 
of  said  conliicting  claims ";  it  was  held  tiiat 
the  order  was  sufficient  to  refer  the  contest, 
and  give  the  court  jurisdiction  of  the  case:  Gil- 
son  V.  Rohimon,  G8  Id.  539.    Where  it  appeared 


that  defendant  obtained  a  certificate  for  the 
purchase  of  the  land;  that  plaintiff  afterwards 
liled  an  application  and  affidavit  in  due  form 
to  j)urehase  the  same,  and  also  liled  a  veri- 
fied protest  in  writing  with  the  surveyor- 
general  of  tlie  state  against  the  issue  to  the 
defendant  of  any  further  evidence  of  title  to 
any  part  of  the  lands;  and  that  plaintiff's  com- 
plaint recitcel  facts  showing  that  liis  affidavit 
complied  in  all  respects  with  the  requirement 
of  section  3495  of  the  Political  Code,  — it  was 
held  that  the  complaint  stated  a  cause  of  ac- 
tion, and  need  not  set  forth  the  grounds  of 
the  plaintiff 's  protest  filed  in  the  surveyor's 
office:  Jacobs  v.  Walker,  70  Cal.  175. 


An  Act  for  the.  better  protection  of  settlers  on  the  public  lands  of  the  United  States  ivithin  the 
state  of  Calif ornia,  and  for  the  protection  and  encouragement  of  persons  desirous  of  settling 
thereon. 

[Approved  March  15,  1887;  1887, 147.] 

Defininrj  crime,  and  punishment  for  violation. 

Section  1.  Every  person  who  shall  unlawfully  prevent,  hinder,  or  obstruct  any  person 
from  peaceably  entering  upon  or  establishing  a  settlement  or  residence  on  any  tract  of  public 
land  of  the  United  States  within  the  state  of  California,  subject  to  settlenieut  or  entry  under 
any  of  the  public  land  laws  of  the  United  States;  or  who  sliall  unlawfully  hinder,  prevent,  or 
obstruct  free  passage  over  or  through  the  public  lands  of  the  United  States  within  tlic  state  of 
California,  for  the  purpose  of  entry,  settlement,  or  residence,  as  aforesaid,  is  guilty  of  a  mis- 
demeanor, and  is  punishable  by  fine  of  not  less  than  fifty  doUai-s  nor  more  than  two  hundred 
and  fifty  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  and  may  be 
punished  by  both  such  fine  and  imprisonment,  in  the  sound  discretion  of  the  court. 

Sec.  2.     This  act  shall  take  effect  immediately. 


Notes  of  Decisions  Applicable  to  Sections  3415-3446. 


3-115.  Jurisdiction  of  contest,  when 
obtained.  — If  there  is  no  special  order  refer- 
ring a  contest  as  provided  in  section  3414,  the 
court",  can  acquire  no  jurisdiction  to  hear  and 
determine  it:  Bijrdv.  Reichert,  74  Cal.  579.  The 
superior  court  obtains  jurisdiction,  although 
the  certified  copy  of  the  order  for  trial  does 
not  affirmatively  show  that  the  order  was  en- 
tered in  a  record-book  in  the  office  of  the  sur- 
veyor-general. If  the  surveyor-general  cer- 
tifies that  the  copy  of  the  order  is  a  copy  of 
a  document  on  file  in  his  office,  it  will  be  pre- 
sumed that  the  order  was  regularly  entered 
in  a  record-book:  Eacls  v.  Clarice,  68  Id.  481; 
Jacobs  V.  Wcdker,  76  Id.  175.  The  authority 
of  Eads  V.  Clarke  was  recognized,  and  its  doc- 
trine followed,  in  Gould  v.  Lanterman,  70  Id. 
247.  The  superior  court  acquires  jurisdiction 
of  the  person  of  a  non-resident  defendant  by 
the  service  of  summons  upon  him  by  j)ublica- 
tion;  by  appljung  to  purchase  the  land,  the 
defendant  must  be  held  to  consent  to  this 
mode  of  service  in  advance:  Labree  v.  Mullan, 
70  Id.  150. 

3416.  Judgment  in  land  contest,  ef- 
fect of.  — In  hearing  and  determining  a  contest 
between  rival  claimants  of  the  right  to  purchase 
public  lands  of  the  United  States,  the  officers  of 
the  land  department  act  judicially;  and  their 
judgments  cannot  be  collaterally  assailed  in  an 
action  at  law:  Plummer  v.  Broiun,  70  Cal.  544. 
The  approval  by  the  surveyor-general  of  an 
ex  "parte  application  for  the  purchase  of  state 
land,  if  brought  about  by  the  fraudulent  repre- 
sentations of  the  applicant  who  had  never  been 
an  actual  settler  upon  the  land,  or  entitled  to 
purchase  it,  does  not  bar  a  subsequent  appli- 
cant of  his  statutory  right  to  have  the  contest 
between  him  and  a  prior  applicant  referred  to 


the  proper  court  for  adjudication:  Gould  v. 
Lanterman,  70  Id.  247.  An  action  was 
brought  to  determine  a  contest  which  had 
arisen  in  the  land-office  of  the  university  of 
tlie  state  between  two  opposing  applicants  to 
locate  and  purchase  the  land  in  question.  The 
plaintiff  was  tlie  first  applicant,  and  the  court 
rendered  judgment  in  his  favor  on  the  plead- 
ings without  hearing  any  evidence.  The  an- 
swer denied  tlie  allegation  of  the  complaint 
that  the  land  had  been  selected  by  the  land 
agent  of  the  university  as  a  part  of  the  one 
hundred  and  fifty  thousand  acres  of  land 
granted  to  the  state  for  an  agricultural  col- 
lege, and  also  the  allegation  that  there  were  no 
improvements  on  the  land  when  the  plaintiff 
filed  his  application  to  purchase.  It  was  held 
that  the  judgment  was  erroneous,  and  that  the 
denials  were  sufficient  to  put  the  plaintiff  to 
proof  of  his  aHegations  as  to  the  selection  of 
the  land,  and  his  right  to  purchase  it:  Ciishing 
V.  Keslar,  68  Id.  473.  A  certified  copy  of  a 
judgment  purporting  to  foreclose  and  annul 
the  interest  of  a  purchaser  in  a  certificate  of 
purchase  of  state  land,  upon  being  filed  with 
the  register  of  the  state  land-office,  as  pro- 
vided in  the  act  of  1868,  is  not  conclusive  evi- 
dence of  the  validity  of  the  judgment  so  as  to 
protect  subsequent  purchasers  from  the  state 
of  the  land  included  in  the  certificates:  JJijde 
V.  Redding,  74  Id.  493. 

3417.     Failure  to  bring  action  in  time. 

—  Under  this  section,  the  failure  of  a  party 
applying  for  a  purchase  of  certain  state  lands 
to  commence  an  action  to  determine  a  contest 
between  himself  and  a  prior  claimant  as  to  the 
right  to  purchase  within  sixty  daj's,  after  an 
order  referring  the  contest  for  trial,  does  not 
deprive  him  of  the  right  to  make  a  second  ap- 
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plication  for  the  same  laud,  and  on  the  latter 
application  to  contest  the  riglit  of  the  prior 
claimant  to  purchase;  Greenivadey.  De  Camp, 
72  Cal.  448. 

3423.  County  government  act  of 
March  14,  1S83,  has  not  repealed  this  section: 
Smith  V.  Dunn,  68  Cal.  54. 

3440.  Swamp  and  overflowed  lands. 

—  Section  1  of  the  act  of  Congress  of  Septem- 
ber 28,  ISoO,  commonly  called  the  swaiup-land 
act,  is  a  grant  in  jjrcvsenti  to  each  state  of  the 
swamp  and  ovci-flowed  lands  within  its  limits: 
Tiihhs  V.  Wiilioit,  73  Cal.  Gl;  Lux  v.  Ilaijijin, 
69  Id.  255.  Under  section  4  of  the  act  of  Con- 
gress of  July  23,  1860,  the  ^ilat  of  the  survey 
of  a  township  having  lands  represented  tliereon 
as  swamp  and  overflowed,  upon  being  approved 
by  the  United  States  surveyor-general  for  Cal- 
ifornia, is  conclusive  between  the  state  and  tlie 
United  States  as  to  the  character  of  the  land  so 
represented,  and  vests  title  thereto  in  the  state 
as  of  the  date  of  September  28,  1850,  the  date 
of  the  passage  of  the  act:  Tuhhs  v.  Williott,  73 
Id.  61.  And  this  result  follows,  although  the 
commissioner  of  the  general  land-office  has  ne- 
glected to  certify  the  laud  over  as  swamp  and 
overflowed,  as  required  by  the  act  of  July  23, 
1866:  Id.  But  a  representation  on  the  ap- 
proved plat  of  a  township  survey  that  certain 
lands  embraced  therein  are  subject  to  periodic 
overflow  is  not  equivalent  to  a  representation 
that  the  land  is  swamp  and  overflowed,  within 
the  meaning  of  section  4  of  the  act  of  Congress 
of  July  23,  18SG,  or  of  section  2488  of  the 
United  States  Revised  Statutes:  Ilmth  v.  Wal- 
lace, 71  Id.  50.  In  an  action  to  quiet  title 
based  upon  a  patent  purporting  to  have  been 
issued  in  pursuance  of  the  grant  by  Congress 
to  the  Southern  Pacific  Railroad  Company,  the 
defendant  may  show  that  tiic  land  included  in 
the  patent  was  swamp  and  overflowed  laud 
excepted  from  the  congressional  grant:  South- 
ern Pacific  n.  R.  Co.  v.  McCiisker,  67  Id. 
67. 

3441.  Segregation  of  swamp-lands. 

—  Under  tliis  aection,  no  application  is  author- 
ized until  the  expiration  of  six  months  after 
the  land  has  been  segregated,  as  such,  by  au- 
thority of  tlic  United  States;  and  in  a  contest 
to  determine  the  right  to  purchase,  au  aver- 
ment in  the  answer  tliat  the  land  had  been  so 
segregated  for  more  than  six  months  wlien  tlie 
deleudant's  application  to  purchase  was  filed, 
raises  a  material  issue:  Garjleld  v.  WiUon,  74 
Cal.  175.  In  tlie  absence  of  other  evidence, 
the  date  of  the  approval  by  the  surveyor  gen- 
eral of  the  United  States  of  the  plat  of  a  town- 
ship containing  swamp  and  ovcrlloweil  lands 
must  be  treated  as  the  date  of  the  segregation 
of  tlie  lands  as  swamp  and  overflowed:  Id. 
See  on  this  point  the  case  of  Heath  v.  Wallace, 
71  Id.  50. 

Patent  for  swamp  and  overflowed  lands  un- 
der act  of  April  10,  1862,  when  void:  See  Peo- 
ple  V.  Voder,  ^jiJ  Cul.  551. 

3443.     Application  for  purchase. — A 

commissioner  of  the  United  States  circuit  court 
for  California  is  not  authorized  to  administer 
the  oath  on  au  application  for  the  purchase 


from  the  state  of  swamp  and  overflowed  lands; 
and  an  application  sworn  to  before  such  otiicer 
is  null  and  void,  and  confers  no  right  to  pur- 
chase on  the  applicant:  Garfield  v.  WiUo:i,  74 
Cal.  175.  The  provision  requiring  that  the  ap- 
plicant should  state  in  his  aflidavit  "  that  \i^ 
knows  the  land  applied  for,  and  the  exterior 
bounds  thereof,  and  knows  of  his  own  knowl- 
edge that  there  are  no  settlers  thereon,"  does 
not  require  that  the  applicant  should  know  "of 
his  own  knowledge  "  the  land  applied  for,  and 
the  exterior  bounds  thereof.  It  is  sufiicient  if 
the  applicant  obtains  knowledge  as  to  the 
identity  of  the  land  from  information  derived 
from  third  i)crsons:  Price  v.  Beaver,  73  Id.  625. 
An  agi-eement  to  acquire  swamp  and  over- 
flowed lands  from  the  state  for  the  use  and 
benefit  of  a  person  other  than  the  applicant,  is 
void  under  the  act  of  April  27,  1863.  The  par- 
ties to  such  an  agreement  are  in  pari  delicto, 
and  after  the  certificate  of  purchase  has  como 
into  the  possession  of  the  party  for  whose  bene- 
fit the  application  to  purchase  was  made,  the 
applicant  cannot  maintain  an  action  to  compel 
its  specific  delivery  to  him:  McGregor  v.  Don- 
elbj,  67  Id.  149. 

Contest.  —  A  party  who  has  no  right  to 
purchase  swamp  and  overflowed  lands,  and 
even  if  he  has  not  sought  to  purchase  it,  may 
contest  the  right  of  another  to  purchase.  And 
when  the  contest  is  referred  to  the  superior 
court  for  adjudication,  that  court  acquires 
jurisdiction  to  hear  the  case,  and  it  becomes 
its  duty  to  determine  as  to  the  rights  of  each 
of  the  parties:  Garfield  \.  Wilson,  74  Cal.  175. 
In  such  a  contest  each  party  must  make  out 
his  own  case,  and  to  that  end  must  allege  and 
prove  that  the  land  is  subject  to  sale  by  the 
the  state,  and  that  he  has  complied  with  all 
the  requirements  of  the  statute  authorizing  its 
purchase.  If  neither  party  makes  the  neces- 
sary showing,  judgment  should  be  entered 
that  neither  of  them  is  entitled  to  make  the 
purchase:  Id.  Under  this  section  the  com- 
plaint in  a  contest  as  to  the  right  to  purchase 
such  lands  must  allege  that  an  aflidavit  setting 
forth  the  matters  specified  in  this  section  was 
made  and  filed,  and  must  set  out  the  suljstance 
of  such  aflidavit;  and  it  is  not  sufticieiit  to 
merely  allege  that  an  application  was  made  in 
due  form  of  law  and  lilod:  Rcckc  v.  Thorl/urn, 
decided  January  15,  18S9.  This  case  was  fol- 
lowed by  Dercvan  v.  iMttcCUan,  decided  Janu- 
ary 15,  1889,  and  O'Brien  v.  A^cicman,  decided 
January  J5,  1889  (all  unreported). 

3444.  Application  by  woman.  —  This 
section  is  sulficiLUtly  complied  with  by  a  state- 
ment in  the  aflidavit  that  the  applicant  is  an 
"unmarried  woman  over  the  age  of  eighteen 
years,  a  citizen  of  the  United  States,  and  a 
resideut  of  the  state  of  California,  of  lawful 
age  '":  Price  v.  Bearer,  73  Cal.  625. 

3446.  Formation  of  reclamation  dis- 
trict.—  The  btatuteaof  this.'^tato  providing  for 
the  formation  of  swamp-land  reclamation  dis- 
tricts arc  not  in  conflict  with  the  provisions  of 
the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  which  declares  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law:  Pccla)na- 
tion  District  No.  JOS  v.  Ifagar,  GG  Cal.  54. 
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An  Act  to  authorize  the  payment  of  claims  arja'mst  the  state,  which  ivere  incurred  under  an  act  to 
promote  drainage,  approved  April  23,  18S0,  and  to  vppro'priate  money  for  their  payment. 
[Approved  March  4, 1889;  1889,  55.] 
Controller  to  pay  claims  under  act  to  promote  drainage. 

Sectiok  1.  The  controller  is  hereby  autliorized  and  directed  to  draw  warrants  in  favor  of 
tlie  claimants  whose  claims  against  the  state  were  incurred  under  an  act  entitled  "An  Act  to 
promote  drainage,  "approved  April  twenty-third,  eighteen  hundred  and  eighty,  and  which  have 
been  or  may  hereafter  be  approved  by  the  state  board  of  examiners. 

Funds  to  be  drawn  upon. 

Sec.  2.  Tlie  controller  is  required  to  draw  his  warrants  in  payment  of  the  claims  referred 
to  in  section  one  of  this  act  upon  tlio  state  drainage  construction  fund,  to  the  extent  of  eight 
tliousand  one  hundred  and  sixty-seven  dollars  and  thirty  cents,  the  amount  now  standing  to  the 
credit  of  that  fund  in  the  state  treasury;  and  then  upon  the  construction  fund  of  drainage  dis- 
trict number  one,  to  the  extent  of  one  thousand  five  hundred  and  forty-three  dollars  and  fifteen 
cents,  the  amount  now  to  the  credit  of  that  fund  in  the  state  treasury. 

Appropriation. 

Sec.  3.  The  sum  of  twenty  thousand  dollars  is  hereby  appropriated  out  of  any  money  in  the 
state  treasury  not  otherwise  appropriated,  for  the  payment  of  claims  referred  to  in  section  one 
of  this  act;  and  the  treasurer  is  hereby  directed  to  pay  all  warrants  drawn  in  accordance  with 
the  provisions  of  this  act. 

Unused  balance. 

Sec.  4.  Tlie  unused  balance  of  the  appropriation  under  the  act  entitled  "An  Act  to  author- 
ize the  payment  of  claims  against  the  state,  which  were  incurred  under  an  act  to  promote 
drainage,"  approved  April  twenty-third,  eighteen  hundred  and  eighty,  and  to  appropriate 
money  for  their  payment,  approved  March  tenth,  eighteen  hundred  and  eighty-five,  is  hereby 
leappropriated  for  the  purposes  of  this  act. 

Sec.  5.     This  act  shall  be  in  force  and  take  effect  from  and  after  its  x^assage. 

An  Act  to  amend  an  act  entitled  "A71  Act  to  provide  a  system  of  irrigation,  promote  rapid  drain- 
aqp,  and  improve  the  navigation  of  the  Sacramento  and  San  Joacjuin  rivers,"  approved  March  29. 
1S78. 

[Approved  March  19, 1889;  1889,  S28.J 
Amending  act  of  187 S. 

Section  1.  Section  one  of  "An  Act  to  provide  a  system  of  irrigation,  promote  rapid  drain- 
age, and  improve  the  navigation  of  the  vSacramento  and  San  Joaquin  rivers,"  approved  March 
twenty-ninth,  eighteen  hundred  and  seventy-eight,  is  hereby  amended  so  as  to  z-ead  as  fol- 
lows:— 

St'jte  engineer. 

Section  1.  The  office  of  the  state  engineer  is  hereby  created,  to  remain  in  existence  for  a 
period  of  two  years  only  from  the  time  this  act  takes  effect,  and  the  state  mineralogist  shall  be 
ex  ofScio  state  engineei". 

Sec.  2.     Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Salary. 

Section  2.     The  salary  of  the  state  engineer  shall  be  three  thousand  dollars  per  year. 

An  Act  to  amend  sections  two,  three,  Jive,  six,  seven,  and  nine  of  an  act  entitled  "'An  Act  to  provide 
for  the  protection  of  lands  from  overjloio  other  than  lands  recognized  as  sivamp-lands,"  approved 
April  15,  ISSO. 

[Approved  March  19,  1889;  1S89,  866.] 

Section  1.     Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Publica/ion  of  petition. 

Section  2.  Upon  the  receipt  of  a  petition  contemplated  in  section  one  of  this  act,  the  board 
of  supervisors  shall,  by  order,  appoint  a  time  for  hearing  the  same,  which  shall  not  be  more 
than  sixty  days  from  the  making  of  snch  order,  and  .shall  cause  said  petition  to  be  published  in 
some  newspaper  published  in  the  county  in  which  tlie  larger  portion  of  the  proposed  district 
may  be  situated;  or,  if  there  bo  no  newspaper  published  in  such  county,  then  in  some  news- 
paper having  a  general  circulation  in  such  proposed  district,  for  four  successive  weeks  prior  to 
the  day  appointed  for  the  Irearing.  They  shall  also  cause  to  bo  published  in  sucli  newspaper, 
for  the  same  time,  immediately  below  the  printed  copy  of  said  petition,  and  as  a  part  of  the 
publication  thereof,  a  notice  to  all  persons  interested  in  the  formation  of  the  proposed  district, 
of  the  time  and  place  of  such  hearing,  and  to  appear  thereon  and  show  cause  why  such  petition 
sliould  not  be  granted.  Any  person  owning  any  lands  iu  the  proposed  district  may  appear 
before  said  board  at  such  hearing,  and  shall  be  heard  for  or  against  the  granting  of  the  petition 
and  organization  of  the  district,  and  may  produce  evidence  for  or  against  the  same. 

Sec.  2.     Section  three  of  said  act  is  hereby  amended  so  as  to  reatl  as  follows:  — 
Healing. 

Section  3.  Upon  the  day  appointed  for  the  hearing  of  said  petition,  the  board  of  supervisors 
shall  consider  the  same,  and  should  they  find  that  any  lands  are  improperly  included  in  or 
excluded  from  the  proposed  district,  they  shall  make,  upon  satisfactory  evidence  of  such 
fact,  such  changes  in  the  proposed  boundaries  as  may  by  them  be  deemed  just  and  proper. 
Should  the  board  of  supervisors  make  any  changes  in  said  boundaries,  they  shall  note  the  same 
0:1  the  petition,  and  organize  or  reject  the  district  v,-ith  the  boundaries  they  have  fixed,  and 
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their  action  in  that  respect  shall  be  conclusive;  such  action  shall  be  entered  in  the  journal  of 
their  proceedings,  together  with  the  petition,  the  names  of  the  signers  thereto,  and  the  evidence 
of  publication  required  by  the  preceding  section.  If  the  board  shall  grant  the  petition  and 
order  the  district  to  be  organized,  they  shall  in  such  order  number  the  same,  and  direct  an 
election  to  be  held  within  the  boundaries  thereof,  and  withm  twenty  days  from  the  date  of 
such  order,  for  the  election  of  three  trustees  of  said  district,  each  of  whom  must  bo  a  resident 
land-owner  within  the  district,  one  of  whom  shall  be  elected  for  one  year,  one  for  two  years, 
and  one  for  three  years;  and  tiiere  shall  be  an  annual  election  held  each  year  thereafter,  at 
which  one  trustee  shall  be  elected,  whose  term  of  office  shall  be  three  years.  Should  a  vacancy 
occur  in  such  office,  the  board  of  supervisors  shall  fill  the  same  by  appointment.  Such 
appointee  shall  possess  the  same  qualifications  as  are  required  by  this  act  for  trustees,  and 
shall  hold  his  office  until  the  next  annual  election  after  his  appointment,  or  until  his  successor 
is  elected  and  qualified.  At  the  time  of  ordering  the  election  for  trustees,  the  board  of  super- 
visors shall  establish  one  or  more  election  precincts  within  the  disti'ict,  designating  the  house 
or  place  within  each  precinct  where  the  election  must  be  held,  and  shall  appoint  one  inspector 
and  two  judges  for  said  election  for  each  voting  precinct,  who  shall  constitute  a  board  of  elec- 
tion for  each  precinct.  Notice  of  such  election  shall  be  given  by  the  board  of  supervisors  in  a 
newspaper  published  in  the  county,  or  if  there  be  none  published  in  the  county,  then  in  some 
newspaper  having  a  general  circulation  in  the  district,  for  two  weeks  before  the  time  of  holding 
the  same,  which  notice  must  specify  tlie  time  and  places  for  holding  tlie  election,  the  offices  to 
be  filled,  and  the  terms  thereof,  and  the  names  of  the  inspectors  and  judges  of  election  in  each 
precinct.  At  such  election  the  poles  shall  open  at  nine  o'clock,  A.  M.,  and  close  at  four  o'clock, 
P.  M.  No  person  shall  be  permitted  to  vote  at  such  election,  or  at  any  election  held  by  the 
district,  unless  he  is  a  land-owner  of  the  district;  and  every  land-owner  in  the  district  shall 
have  the  right  to  vote,  and  each  qualified  voter  shall  be  entitled  to  cast  one  vote  for  each  acre 
of  land,  and  for  each  town  or  city  lot,  the  title  to  which  is  shown  by  the  proper  records  of  the 
county  in  which  the  district  is  situated  to  be  in  him.  The  boards  of  election  shall  deposit  all 
ballots  cast  in  a  proper  ballot-box,  and  keep  a  poll-list,  on  which  shall  be  entered  the  name  of 
each  person  voting,  and  the  number  of  votes  cast  by  sucli  person.  As  soon  as  the  polh  are 
closed,  the  judges  must  proceed  to  canvass  the  votes  given  at  such  election,  W'hich  canvass  must 
be  public.  A  tall3'-list  shall  be  kept,  showing  the  names  of  the  persons  voted  for,  and  for  what 
office,  and  the  number  of  votes  given  for  each  candidate,  which  list,  when  all  the  votes  are  can- 
vassed, shall  be  attested  by  the  signatures  of  the  members  of  the  board  of  election.  In  making 
the  canvass,  the  tickets  or  ballots,  as  soon  as  read,  must  be  strung  upon  a  string  by  one  of  the 
judges,  and  when  all  arc  counted  and  said  tally-list  is  prepared,  said  li^t  and  ballots  shall  be 
carefully  sealed  in  a  strong  envelope  or  wrapper,  each  member  of  the  board  writing  his  name 
across  the  seal,  and  the  same  sliall  be  delivered  by  one  of  the  judges  to  the  county  clerk.  The 
board  of  supervisors  of  tlie  county  shall,  on  the  first  Monday  succeeding  Guch  election,  if  then 
in  session,  or  if  not,  at  their  nexb  general  or  special  session,  canvass  said  returns  and  declare 
tiie  result,  and  the  county  clerk  shall  thereupon  issue  certificates  of  election  to  the  persons 
declared  to  be  elected.  The  members  of  the  board  of  election  shall  receive  three  dollars  per 
day  for  their  services,  and  the  expenses  of  all  elections  held  under  this  act  .shall  be  paid  by  ihe 
district.  The  board  of  trustees  of  the  district,  alter  the  first  election  herein  provided  for, 
shall  give  notice  of  all  elections  in  the  manner  and  form  hereinbefore  provided  for  the  first  elec- 
tion. They  may  change  tlie  boundaries  of  precincts  and  create  new  ones,  to  suit  the  conve- 
nience of  voters,  and  establish  poUing-plaees  within  the  precincts,  and  shall  appoint  one  inspector 
and  two  judges  for  each  precinct.  Such  elections  shall  be  had  and  conducted  in  all  other 
respects  the  same  as  the  first  election.  Every  trustee,  within  ten  daj^s  after  the  receipt  of  his 
certificate  of  election,  shall  take  and  file  with  the  county  clerk  the  usual  oath  of  office.  Each 
trustee  shall  be  paid,  out  of  the  funds  of  the  district,  three  dollars  for  each  day  necessarily 
engaged  in  the  business  of  the  district. 

Sec.  3.     Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
Commissioners —  Duties  of. 

Section  5.  Upon  the  adoption  of  a  plan  of  protection,  said  board  of  supervisors  shall 
appoint  three  disinterested  persons,  residing  in  any  county  in  which  some  part  of  the  district 
is  situated,  as  commissioners,  who  shall  be  notified  in  writing  of  tiieir  appointment  by  the  clerk 
of  said  board.  l»efore  entering  upon  the  duties  of  his  office,  each  commissioner  shall  take  and 
file  with  the  county  clerk  the  iisual  oath  of  office.  As  soon  as  practicable  after  receiving  sucli 
notice,  said  commissioners  shall  meet  and  proceed  to  view  each  forty-acre  tract,  or  fraction 
thereof,  and  each  town  or  city  lot,  or  parcel  of  land  within  the  district,  and  levy  and  fix  against 
each  a  sura  for  protection  purposes,  in  proportion  to  the  whole  expense  and  to  the  benefits  to 
be  derived  from  such  proposed  works  of  protection,  estimated  in  gold  coin  of  the  United  States, 
and  report  to  the  board  of  trustees  as  follows:  — 

First  —  A  description,  by  the  smallest  legal  subdivision  or  natural  boundaries,  of  each  tract 
of  land,  and  number  of  each  block  of  eacli  town  and  city  lot  in  the  ilistrict. 

Second — The  number  of  acres  in  each  tract  or  parcel  of  land,  and  the  size  of  each  town  and 
city  lot. 

Third  —  The  names  of  the  owners  of  each  tract  and  lot,  if  known;  and  if  not,  as  unknown. 

Fourth — The  sum  levied  or  fixed  against  eacli  tract  or  parcel  of  land,  and  town  and  city  lot. 

Said  report  shall  be  signed  by  each  of  said  commissioners.  Each  of  said  commissioners  shall 
receive  in  payment  for  his  services  a  sum  not  to  exceed  five  dollars  per  day,  to  be  fixed  by  tiic 
board  of  trustees,  and  be  paid  by  the  district.  Tlie  words  "  tract '  or  "  parcel  of  land  "  shall 
be  held  to  include  all  i-ailroad  beds  within  the  district. 
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Si;c.  4.     Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

lieport  of  comwiftsioners. 

Section  6.  Upon  the  receipt  of  said  report  of  the  commissioners  hy  the  board  of  trustees, 
said  board  shall  give  notice,  by  publication  for  at  least  two  weeks  in  a  newspaper  published  in 
the  county,  or  if  there  be  none  published  in  the  county,  tlien  in  some  newspap'^r  having  a  gen- 
eral circulation  in  the  district,  that  said  report  lias  been  received  by  them,  and  that  they  will 
meet  at  some  designated  date  and  jilace  within  the  district,  as  a  board  of  equalization,  ami  will 
sit  from  day  to  day,  until  the  equalization  has  been  completed,  not,  liowever,  to  exceed  in  all 
five  days,  and  will  hear  and  determine  all  complaints  and  objections  to  said  report.  The  board 
shall  have  power  to  determine  all  complaints  and  objections  as  to  amount  of  land  in  tracts 
and  lots,  and  the  sums  levied  or  fixed  against  each,  in  said  report,  that  may  come  before  them, 
and  shall  have  power  to  make  corrections  as  to  amounts  of  land,  and  changes  as  to  sums  lev- 
ied and  fixed  by  the  commissioners,  and  shall  note  all  alterations  and  changes  made  to  any  part 
of  said  report,  eitlier  upon  said  report,  or  upon  a  paper  attached  thereto  as  a  supplement.  Upon 
the  completion  of  said  equalization,  tlie  board  shall  cause  to  be  made  out,  and  attached  to  the 
said  report  of  the  commissioners,  a  copy  thereof  amended  with  said  changes  ami  alterations, 
with  total  areas,  lots,  and  values  of  sums  fixed,  as  finally  equalized,  extended  in  proper  col- 
umns, and  added  up,  which  copy  shall  be  attested  by  the  signature  of  each  member  of  the  board, 
and  shall  bear  date  as  of  the  last  day  of  equalization.  The  sums  thus  fixed  against  each  tract, 
parcel  of  laud,  and  town  or  city  lot,  in  said  report  as  equalized  and  corrected  as  shown  by  said 
copy  attached  thereto  and  certified  by  the  board  of  trustees  as  herein  provided,  shall  be  the 
basis  of  all  assessments  within  the  district  for  a  term  of  ten  years  thereafter,  unless  legally 
changed  as  hereinafter  provided.  At  the  expiration  of  said  term  of  ten  years,  or  other  term  to 
which  it  may  be  changed,  three  commissioners  sliall  be  appointed  as  provided  in  section  six  of 
this  act,  and  shall  have  the  same  powers  and  perform  the  same  duties  as  therein  provided;  and 
the  board  of  trustees  of  the  district  shall  iierform  the  duties  of  equalization  in  the  manner  as 
hereiiibefore  provided  in  this  section,  and  the  sums  so  equalized  and  fixed  shall  1)3  the  basis  of 
all  assessments  for  another  term  of  ten  years,  unless  changed  as  provided.  And  thereafter,  at 
the  end  of  each  succeeding  term,  the  like  measures  shall  be  had  and  taken  for  providing  and 
fixing  a  basis  as  aforesaid,  for  all  assessments  within  the  district;  provided,  hoioerer,  that  if  in 
any  district  already  formed  and  organized  under  this  act  there  has  not  yet  been  any  equaliza- 
tion of  the  quantity  of  land  and  the  sums  levied  and  fixed  upon  the  same  by  its  board  of  com- 
missioners, its  board  of  trustees  may,  at  any  time  hereafter,  and  prior  to  the  expiration  of  ten 
years  from  the  time  of  the  filing  of  the  i-eport  of  the  commissioners,  or  other  term  fixed  for  the 
basis  of  assessments,  proceed  to  equalize  the  same  in  tlie  manner  herein  provided,  and  if  the 
report  of  the  commissioners  has  been  filed  with  the  board  of  supervisors,  said  trustees  may 
demand  and  withdraw  the  same  from  the  files  of  said  board,  and  refile  the  same  with  them- 
selves, and  the  result  of  such  equalization  shall  be  the  basis  of  all  assessments  for  the  remainder 
of  the  term. 

Sec.  5.     Section  seven  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Assessments. 

Section  7.  The  board  of  trustees  of  any  protection  district  formed  under  this  act  shall  have 
the  power  to  levy  assessments  on  or  against  each  tract  or  parcel  of  land,  or  town  or  city  lot 
within  the  district,  using  the  sums  fixed  in  said  equalized  report  as  the  basis  thereof.  On 
making  an  assessment,  said  trustees  shall  make  a  list  sliowing  the  sums  assessed  against  each 
tract  or  parcel  of  land,  and  town  and  city  lot  within  the  district,  and  the  names  of  the  owners 
tliereof,  and  file  the  same  witli  tlie  county  treasurer  of  the  county  in  which  the  district  was 
organized,  and  shall  also  file  a  copy  thereof,  certified  by  them  as  such,  with  the  county  recorder 
of  every  other  county  in  which  any  of  the  land  in  said  district  lies,  and  from  and  after  the  filing 
thereof  the  amount  of  the  charges  or  assessment  against  each  tract,  parcel,  and  lot  contained 
therein  shall  l^ecome  and  continue  a  lien  thereon  until  paid.  The  board  of  trustees  shall  have 
power  to  make,  from  time  to  time,  such  other  and  further  assessments  upon  the  lauds  within 
the  district  as  shall  be  necessary  to  provide  for  tlie  payment  of  additions,  repairs,  and  improve- 
ments to  and  upon  the  works  of  protection  of  said  district,  and  the  same  shall  be  collected  in 
the  same  manner  as  herein  provided  for  the  collection  of  the  first  assessment. 

Sec.  6.     Section  nine  of  saitl  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Treasurer  to  publish  notice  of  filing. 

Section  9.  Upon  the  filing  of  said  list  with  the  county  treasurer,  he  shall  give  notice  by 
publication  in  a  newspaper  published  in  his  county,  or  if  none  be  published  in  his  county,  then 
in  a  newspaper  having  a  general  circulation  in  said  district,  that  the  assessment  list  of  said 
district  (naming  it)  has  been  filed  in  his  office,  and  giving  the  date  of  filing;  that  the  amounts 
entered  thereon  are  due  and  payable,  and  that  if  not  paid  on  or  before  the  first  Monda^^  of 
January  next  ensuing,  the  same  will  become  delinquent,  autl  will  be  turned  over  to  tax  collec- 
tor of  the  county  for  collection.  Said  treasurer  shall  note  on  said  list  all  assessments  paid  to 
him,  and  shall,  on  the  day  following  that  last  above  named,  turn  over  said  list  to  said  tax  col- 
lector, who  shall  proceed  to  collect  all  delinquent  assessments  thereon,  together  with  five  per 
cent  added  thereto,  at  the  time  and  in  the  manner  provided  by  law  for  the  collection  of  delin- 
quent state  and  county  taxes.  All  moneys  so  collected  by  him  shall  be  paiil  over  to  the  county 
treasurer.  All  moneys  paid  over  to  the  county  treasurer  for  protection  purposes  for  any  dis- 
trict organized  under  this  act  shall  be  placed  by  him  to  the  credit  of  such  district,  and  shall  be 
paid  out  by  him  only  for  the  benefit  of  such  district,  upon  Avarrauts  drawn  according  to  law. 

Sec.  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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Notes  of  Decisions  Applicable  to  Sections  3448,  3449. 

3448.  Iiand  in  different  coxinties.  —  by  the  proposed  reclamation,  and  to  include 
The  hoard  of  supervisors  of  a  county  may  be  such  lands  u-ithiu  tlic  district.  The  trustees 
empowered  by  the  legislature  to  include  within  are  authorized  to  cause  surveys,  plans,  and  es- 
a  reclamation  district  lands  situated  in  anotlier  timates  of  cost  to  be  made,  and  the  commis- 
couuty:  licclamation  District  No.  lOS  v.  Hajar,  siouers  maj'  assess  upon  eacli  acre  of  the 
66  C'al.  54.  district  a  tax  proportionate  to  the  whole  ex- 
pense.   In  an  action  to  enforce  the  assessment, 

3449.  On  hearing  of  petition  for  the  the  court  will  not  admit  evidence  to  show 
formation  of  a  swamp-land  reclamation  dis-  whether  a  particular  parcel  of  land  was  in  fact 
trict,  the  board  of  supervisors  have  jurisdic-  benefited,  or  to  what  extent:  Beclamalion  Dis- 
tion  to  determine  what  lands  will  be  benefited     trict  JS'o.  108  v.  Harjar,  66  Cal.  54. 

3452.     Adopt  hy-laios  for  government  of  district. 

Sec.  3452.  After  the  approval  of  the  petition,  the  owners  of  land  embraced 
in  the  district,  or  those  owning  a  majority  in  acreage  thereof,  must  adopt  by- 
laws, not  inconsistent  with  the  laws  of  the  state,  for  the  government  and  con- 
trol of  the  affairs  of  the  district.  The  by-laws  thus  adopted  must  be  signed 
by  the  holders  of  certificates  of  purchase,  patents,  or  other  evidences  of  title, 
representing  a  majority  in  acreage  of  tlie  land  embraced  in  the  district,  and 
must  be  by  them  filed  for  record  with  the  county  recorder  of  the  county,  and 
by  him  recorded  in  a  book  kept  by  him  for  the  purpose  of  recording  instru- 
ments and  writings  relating  to  reclamation.  By-laws  thus  adopted  may  be 
amended  at  any  time  in  the  same  manner  that  the  original  by-laws  were 
adopted.  [Amendment  approved  March  24,  1887;  Statutes  and  Amendments 
1887,  238;  to  tale  effect  immediately.]^ 

8458.     Election,  when  called. 

Sec.  3453.  After  the  approval  of  the  petition  and  the  adoption  of  b3'-laws, 
the  board  of  supervisors  of  the  county  where  the  district  was  formed,  on  the 
application  of  a  land-owner  of  the  district,  must  call  an  election  ia  compli- 
ance with  the  provisions  of  section  thirty-four  hundred  and  ninety-one  of  this 
code,  at  which  election  there  must  be  elected,  under  and  in  pursuance  of  the 
provisions  of  said  section  thirty-four  hundred  and  ninety-one,  three  eligible 
persons,  who  shall  constitute,  when  elected  and  qualified,  the  board  of  trus- 
tees of  the  district,  for  the  management  of  the  afltairs  thereof,  and  who  shall 
hold  office  for  two  years  next  succeeding  their  election,  and  until  their  suc- 
cessors are  elected  and  qualified.  The  board  of  trustees  must  keep  an  office 
in  or  near  the  district  for  the  transaction  of  the  business  thereof,  and  the 
books,  maps,  papers,  records,  contracts,  and  other  documents  pertaining  to 
the  affairs  of  the  district  must  be  open  to  inspection  by  any  person  interested 
at  all  times.  [Amendment  approved  March  24,  1887;  Statutes  and  Amend- 
ments 1887,  238;  to  take  effect  immediately.] 

8454.    Powers  of  board. 

Sec.  3454.  The  board  of  trustees  have  power  to  elect  one  of  their  number 
president  thereof;  to  employ  engineers  and  others  to  survey,  plan,  locate,  and 
estimate  the  cost  of  the  works  necessary  for  the  reclamation  of  the  lands  of 
the  district;  to  acquire  by  purchase,  condemnation,  or  otherwise,  the  right  of 
way,  and  the  right  to  take  material  for  tlie  construction  of  all  works  necessary 
for  the  accomplishment  of  that  object,  including  drains,  canals,  sluices,  bulk- 
heads, water-gates,  levees,  and  embankments,  and  to  construct,  maintain, 
and  keep  in  repair  all  works  requisite  and  necessary  to  that  end;  and  to  do 
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all  other  acts  and  things  necessary  or  required  for  the  reclamation  of  the 
lands  embraced  in  the  district.  And  the  several  members  of  tlie  board 
shall  each  be  entitled  to  receive,  for  actual  and  necessary  services  performed, 
and  for  expenses  incurred  by  them  respectively,  for  and  in  the  interest  of 
the  district,  such  compensation  as  the  board  may  determine  to  be  just  and 
reasonable,  and  shall  allow  and  the  same  shall  constitute  indebtedness  of 
the  district,  for  which  warrants  of  the  district  must  be  drawn  and  paid  in 
the  same  manner  and  out  of  the  same  fund  as  other  Avarrants  of  the  dis- 
trict; provided,  that  no  warrant  thus  drawn  shall  be  valid  until  approved  by 
the  board  of  supervisors  of  the  proper  county,  \_Amendment  approved  March 
24, 1S87;  Statutes  and  Amendments  1887,  238;  to  take  effect  from  and  after  its 
passage.} 

Notes  or  Decisions  Applicable  to  Sections  3454-3481. 
Oath  of  commissioners.  — The  commis- 
sioners of  swamp-land  assessments  were  ver- 
bally sworn  before  viewing  the  land,  but  it  did 
not  appear  that  they  subscribed  their  oath  and 
filed  it  in  the  county  clerk's  oflSce  as  required 
of  all  "officers"  by  the  Political  Code,  sec- 
tions 904  and  909.  It  was  held  that  even  if 
the  commissioners  were  "officers"  within  the 


meaning  of  those  sections,  a  failure  of  strict 
compliance  with  their  requirements  would  not 
avoid  official  acts  fully  performed:  Swamp-land 
Redamntioii  District  No.  407  v.  Wilcox,  75  Cal. 
443;  Sivamp-land  Reclamation  District  No.  407 
f.  Ruble,  decided  March  29,  1888  (unreported). 

3456.  Viewing  land. —The  commis- 
sioners appointed  to  make  an  assessment  need 
not  act  jointly  in  viewing  the  land  within  the 
district:  Swamp-land  Di»t.  No.  307  v.  Givynn, 
70  Cal.  566.  Section  33  of  the  act  of  March 
28,  1868,  requiring  the  commissioners  to 
"  jointly  view  and  assess  upon  each  and  every 
acre  to  be  reclaimed  or  Ijenefited  tliereby  a 
tax,"  etc.,  means  that  the  three  commission- 
ers, acting  jointly  or  together,  shall  view  and 
assess,  etc. :  Reclamation  Dist.  No.  3  v.  Parvin, 
67  Id.  501.  The  court  found  that  the  land  in 
the  district,  and  each  and  every  tract  thereof, 
were  viewed  by  the  commissioners.  At  the 
time  of  the  view,  the  lands  were  mostly  cov- 
ered with  water;  but  the  commissioners  were 
at  a  point  where  they  could  look  over  the 
whole  area  of  the  district,  and  see  every  part 
of  it  except  a  few  small  parcels  along  its  east- 
ern margin,  which  were  hidden  from  view  by 
trees.  It  was  held  that  the  finding  was  sus- 
tained by  the  evidence,  and  that  the  view  was 
not  insufficient  in  point  of  law:  Stvamp-land 
Dist.  No.  307  V.  Gwi/mi,  70  Id.  566. 

Assessment.  —  The  mode  of  assessment  is 
a  matter  for  the  legislature,  and  the  courts 
will  not  interfere  on  the  ground  of  an  im- 
proper apportionment,  or  inequality  of  burden 
or  benefit,  unless  there  is  a  palpable  violation 
of  private  rights:  Reclamation  Dist.  No.  108  v. 
Hagar,  66  Cal.  54.  An  assessment  roll  is  only 
prima  facie  evidence,  and  may  be  contradicted 
by  sliowing  that  the  assessments  were  arbi- 
trarily made,  without  reference  to  the  propor- 
tionate benefits  to  be  derived  by  each  piece  of 
land  assessed  Ijy  reason  of  the  proposed  work: 
Id.  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  commis- 
sioners, in  viewing  the  land  and  making  the 


assessment,  conformed  to  the  reqiiirements  of 
section  3456  of  the  Political  Code:  Swamp- 
land Reclamation  Dist.  No.  407  v.  Wilcox,  75  Cal. 
443.  An  assessment  is  not  rendered  invalid 
by  the  failure  to  show  that  the  commissioners 
took,  subscribed,  and  filed  their  oath  of  office 
in  the  office  of  the  county  clerk  before  they 
assessed  the  laud  and  made  the  assessment 
list,  where  it  appears  that  they  were  sworn 
verbally  by  a  justice  of  the  peace  before  they 
went  to  view  the  land:  Id.  An  assessment 
may  be  made  payable  in  gold  coin,  and  inter- 
est may  be  collected  thereon:  Reclamation  Dkt. 
No.  108  v.  Harjar,  66  Cal.  54. 

3459.  Additional  assessment. — Where 
the  original  assessment  proves  inadequate,  an 
additional  assessment  may  be  made:  Reclama- 
tion Dist.  No.  108  V.  IRujar,  66  Cal.  54.  Where 
a  reclamation  district  is  situated  wholly  in 
Sacramento  County,  the  estimates  for  an  ad- 
ditional assessment,  as  authorized  by  the  act 
of  1868,  are  properly  presented  to  the  board 
of  supervisors  of  that  county :  Reclamation  Dist. 
No.  3  V.  Goldman,  65  Id.  635. 

3460.  Land  omitted.  —  It  is  competent 
for  the  commissioners,  under  the  act  of  1868, 
to  omit  from  the  assessment  land  within  the 
boundary  of  the  district  which  would  not  be 
benefited  by  the  reclamation:  Reclamation  Dist. 
No.  3  V.  Goldman,  65  Cal.  635. 

3461.  Description  of  land  assessed.  — 

In  the  assessment  list,  the  land  assessed  to  the 
defendant  Avas  described  as  being  a  portion  of 
two  swamp-land  surveys,  "bounded  on  the 
north  by  the  lands  of  Mrs.  R.  F.  Davis,  on  the 
east  by  tlie  lands  of  L.  C.  Rube,  on  the  south 
by  the  lands  of  the  Pacific  Mutual  Life  Insur- 
ance Company,  and  on  the  west  by  Old  River; 
number  of  acres,  one  hundred,"  it  was  held 
that  the  description  was  sufficient:  Swamp- 
land Rec.  Dl<t.  No.  407  v.  Wilcox,  75  Cal.  443. 

Dollar-mark  —  Omission  of,  when  im- 
material. —  Tlie  failure  to  place  a  dollar- mark 
before  the  figures  intended  to  designate  the 
amount  of  tlie  charges  assessed  against  a  par- 
ticular person  is  not  fatal  to  the  assessment 
against  him,  when  it  appears  from  the  record 
that  such  assessuient  was  only  one  of  a  number 
of  others  contained  in  the  list,  and  that  in  a 
number  of  cases  there  was  a  dollar-mark  pre- 
ceding the  figures  in  columns  headed  with  the 
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words  "amount  of  charges  assessed  ":  Swamp- 
land Rnc.  Dkt.  No.  407  V.  Wilcox,  75  Cal.  443. 

3465.  Satisfaction  of  assessment  — 
Tender  of  warrant  of  district.  —  The  de- 

feuilauts  tendered  iu  payment  of  the  assess- 
ment a  warrant  of  the  district  for  a  larger  sum 
than  the  amount  of  the  assessment.  The  war- 
rant was  owned  by  a  third  person,  and  was 
tendered  only  for  the  purpose  of  having  the 
assessment  indorsed  thereon,  and  was  not  in- 
tended to  be  given  up  and  canceled.  It  was 
held  that  the  tender  was  not  a  satisfaction  of 
the  assessment  under  section  3465  of  the  Politi- 
cal Code:  Swamp-land  Jiec.  Dist.  No.  S07  v. 
Gwi/nn,  70  Cal.  566.  Under  sections  12  and  16 
of  the  act  of  March  25,  1868,  providing  for  the 
protection  of  certain  lands  in  the  county  of 
iSutter  from  overflow,  the  levee  taxes  of  a  dis- 
trict organized  under  the  act  may  be  paid 
either  with  warrants  of  the  district  drawn 
upon  the  levee  fund,  or  with  money;  but  when 
payment  is  made  iu  money,  it  must  be  in  gold 
or  silver  coin  of  the  United  States:  Prescott 
v.  McNamara,  73  Id.  236.  Section  13  of  that 
act,  providing,  in  effect,  that  the  county  treas- 
urer shall  keep  a  register  of  the  warrants  of 
the  district  in  the  order  of  their  presentation 
for  payment,  and  shall  pay  the  same  in  the 
order  of  their  registry,  when  from  time  to  time 
there  shall  be  any  money  in  the  levee  fund, 
does  not  qualify  the  right  given  by  section  12 
of  the  act,  to  use  the  warrants  in  payment  of 
taxes,  without  reference  to  the  order  of  their 
registry:  Id. 

3466.  Action  for  delinquent  assess- 
ment. —  A  reclamation  district,  as  the  real 
party  in  interest,  may  sue  in  its  own  name  to 
recover  delinquent  assessments  for  the  reclam- 
ation of  swamp-lands:  Reclamation  Dist.  No.  3 
v.  Parvin,  67  Cal.  501.  In  an  action  to  enforce 
an  assessment  for  the  reclamation  of  swamp 
lands,  the  reclamation  district  is  the  real  party 
in  interest;  and  where  the  action  is  brought  in 
the  name  of  the  district,  a  judgment  in  its 
favor,  if  otherwise  valid,  will  not  be  reversed 
on  the  ground  that  the  action  should  have  been 
brought  in  the  name  of  the  people  of  the  state: 
PeclaniaUon  Disi.  No.  lOS  v.  Har/ar,  66  Id.  54. 
In  an  action  to  enforce  an  assessment,  a  judg- 
ment in  favor  of  tlie  defendant  on  a  general  de- 
murrer to  the  complaint  was  appealed  from  and 
reversed.  On  a  second  appeal,  it  was  objected 
by  the  defendant  that  tlie  action  sliould  have 
been  brougiit  iu  the  name  of  the  people,  and 
not  in  the  name  of  the  reclamation  district. 
It  Avas  held  that  the  previous  decision  had  be- 
come tiie  law  of  the  case  on  this  point,  and 
that  the  objection  could  not  be  sustained: 
Reclamation  Dist.  No.  3  v.  Goldman,  65  Id.  635. 
Wiiere  an  assessment  can  only  be  enforced  by 
suit,  in  whicli  notice  must  be  given  to  the  de- 
fendant, and  an  opportunity  affonled  liim  to 
be  heard  in  respect  to  the  assessment  without 
restriction  as  to  the  defenses  he  may  interpose, 
the  constitutional  provision  as  to  duo  process 
of  law  is  not  violated:  Id.  An  assessment  for 
the  reclamation  of  swamp  and  overflowed  lands 
is  a  liability  created  by  statute,  within  the 
meaning  of  subdivision  1,  section  338,  of  the 
Code  of  Civil  Procedure,  and  an  action  to  en- 
force it  is  barred  if  not  commenced  within 
three  years  after  the  cause  of  action  accrued: 


People  v.  Hulbert,  71  Id.  72.  In  an  action  to 
enforce  the  payment  of  a  swamp-land  assess- 
ment, the  record,  as  entered  in  the  minute- 
book  of  the  board  of  supervisors,  of  the  order 
of  the  board  appointing  commissioners  to  view 
the  land  and  make  the  assessment,  is  prima 
facie  evidence  of  the  facts  stated  therein;  and 
where  the  record,  as  originally  entered,  is 
shown  to  have  contained  a  clerical  error,  it 
may  be  altered  so  as  to  conform  to  the  order 
as  actually  passed  by  the  board,  and  as  so 
altered,  is  admissible  in  evidence:  Swamp-land 
Reclamation  Dkt.  No.  407  v.  Wilcox,  75  Id.  443. 
It  is  not  a  defense  to  an  action  to  recover  au 
assessment  for  reclamation  purposes  that  the 
state,  by  accepting  tlie  grant  under  the  Ar- 
kansas act,  assumed  the  burden  of  reclaiming 
the  land,  and  therefore  could  not  impose  it 
upon  the  grantees  of  the  state:  Reclamation 
Dist.  No.  ids  V.  Hayar,  66  Id.  52.  It  is  com- 
petent for  the  trustees  of  a  reclamation  district 
to  appropriate  a  portion  of  the  fund  arising 
from  an  assessment  to  the  payment  of  special 
counsel  employed  to  enforce  its  collection: 
Id.  54. 

3467.    Deviation  from  plans.  —  The  act 

of  March  28,  1868,  does  not  require  a  strict 
compliance  with  ths  approved  plans  in  doing 
the  work.  Some  discretion  was  vested  in  the 
trustees,  and  a  trifling  deviation  from  the  plans, 
or  a  deviation  benehcial  in  its  character,  will 
not  vitiate  the  proceedings:  Reclamation  Din- 
trict  No.  0  V.  Goldman,  65  Cal.  635. 

3471.     Right  to  erect  and  maintain 

levee.  — A  reclamation  district  organized  and 
existing  under  the  laws  of  the  state  for  the 
purpose  of  reclaiming  certain  swamp  and  over- 
flowed lands  situated  upon  tlie  Sacramento 
River  has  a  right  to  erect  and  maintain  a  levee 
along  the  bank  of  the  river,  so  as  to  prevent  the 
inundation  of  the  land  sought  to  be  reclaimed, 
notwithstanding  the  possible  or  probable  eflect 
of  the  levee  would  bo  to  cause  the  waters  of 
the  stream  to  overflow  other  lands  situated 
upon  the  river.  Damages  so  caused  by  tiie 
levee  several  years  after  its  erection,  on  land 
situated  upon  the  opposite  bank  of  the  river, 
two  miles  farther  down  the  stream,  arc  damnum 
absque  injuria,  for  which  the  reclamation  dis- 
trict is  not  liable:  Land)  v.  Reclamation  District 
No.  IDS,  73  Cal.  125.  Conceding  that  the  rec- 
lamation district  is  a  municipal  corporation 
acting  under  the  authority  of  the  state,  and 
that  in  building  the  levee  it  exercised  the 
power  of  eminent  ilomain,  the  indirect  and 
coiiscfjucntial  damages  so  caused  by  the  levee 
do  not  constitute  a  taking  of  the  property  in- 
jured, within  the  meaning  of  the  constitutional 
provision  prohibiting  tiie  taking  of  private 
property  for  public  purposes  without  compen- 
sation: Id.  The  reclam.ition  district  h:i3  a 
right  to  construct  and  maintain  the  leveo  across 
the  mouth  of  a  slough  through  which,  in  times 
of  flood,  a  part  of  the  waters  of  the  river  was 
accustomed  to  flow  and  escape  upon  the  ad- 
joining low  lands:  Id. 

3478.  Reorganization.  —  A  meeting  of 
land-owners  for  the  purpose  of  reorganizing  un- 
der the  act  of  the  28tli  of  March,  186S,  a  recla- 
mation district  previously  formed,  was  called 
by  a  notice  signed  by  the  swaiup-laud  clerk,  au 
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officer  created  by  that  act;  it  was  hold  that  section  24  of  article  4  of  the  constitution:  Peo- 

the  meeting  was  properly  called:    Reclai nation  pic  v.  Parvin,  74  Cal.  549. 

District  No.  3  v.  Goldnian,  G5  Cal.  G35.  Districts   organized    prior    to   code.  — 

The  act  of  April  15,  ISSO,  does  not  authorize 

3481.     Amending   section   of  code.  —  the  settin;.^  apart  of  a  new  and   independent 

The  act  of  Aprd  15,   ISSO,  pioviding  for  the  reclauiation  di.-strict  within  the  limits  of  a  dis- 

segregation  of  reclamation  districts,  and  enti-  trict  for  ned  or  organized  prior  to   the  adop- 

tlcd  "Au   act  \lo  amend    section  3481  of   the  tion  of  the  Political  Code,  and  which  has  not 

Political  Code,"  expresses  the  subject  of   its  reorganized  under  the  code:  People  v.  Pai-vin, 

title  sufficiently  to  meet  the  requirements  of  74  Cal.  549. 

3488.    Exception  of  certain  lands. 

Sec.  3488.  All  swamp  and  overflowed,  salt  marsh,  and  tide  lands  within 
one  mile  of  the  state  prison  at  San  Quentin,  within  the  city  and  county  of 
San  Francisco,  city  of  Oakland,  or  within  five  miles  of  the  corporate  limits 
of  either,  or  w'ithin  two  miles  of  any  incorporated  city  or  town,  are  excluded 
from  the  operation  of  this  chapter;  provided,  that  the  provisions  of  sections 
thirty-four  hundred  and  forty-six,  thirty-four  hundred  and  forty-seven, 
thirty-four  hundred  and  forty-nine,  thirty-four  hundred  and  fifty,  thirty-four 
hundred  and  fifty-two,  thirty-four  hundred  and  fifty-three,  thirty-four  hun- 
dred and  fifty-four,  thirty-four  hundred  and  fifty-five,  thirty-four  hundred 
and  fifty-six,  thirty-four  hundred  and  fifty-seven,  thirty-four  hundred  and 
fifty-nine,  thirty-four  hundred  and  sixty,  thirty-four  hundred  and  sixty-one, 
thirty-four  hundred  and  sixty-two,  thirty-four  hundred  and  sixty-three, 
thirty-four  hundred  and  sixty-five,  thirty-four  hundred  and  sixty-six,  thirty- 
four  hundred  and  sixty-seven,  thirty-four  hundred  and  sixty-eight,  thirty- 
four  hundred  and  seventy-one,  thirty-four  hundred  and  seventy-two,  and 
thirty-four  hundred  and  seventy-three  of  this  chapter  shall  be  applicable  to 
any  land  situated  within  the  limits  of  any  municipality  in  the  state  of  Cali- 
fornia of  the  first  class,  namely,  having  a  population  of  more  than  one  hun- 
dred thousand,  which  land  is  subject  to  overflow  ur  incursions  from  the  tide 
or  inland  waters  of  the  state,  in  any  manner,  and  districts  may  be  formed,  as 
in  said  sections  provided,  for  the  reclamation  thereof,  and  said  land  reclaimed 
thereunder.  The  duties  provided  for  certain  county  officers  in  said  sections 
shall  be  performed  by  the  officers  of  such  municipality,  whatever  may  be 
their  title,  who  usually  perform  like  duties.  The  trustees  or  the  owners  indi- 
cated in  section  thirty-four  hundred  and  seventy-three  shall  have  power  to 
let  any  contract,  and  conduct  the  operations  of  reclamation  in  all  respects, 
and  to  issue  warrants  therefor.  The  lands  mentioned  and  described  in  an 
act  to  survey  and  dispose  of  certain  salt  marsh  and  tide  lands  belonging  to 
the  state  of  "California,  approved  March  thirtieth,  eighteen  hundred  and 
sixty-eight,  and  in  the  act  supplementary  and  amendatory  thereto,  approved 
April  first,  eighteen  hundred  and  seventy,  must  be  disposed  of  as  in  such 
acts  provided,  which  are  hereby  continued  in  force.  [Amendment  approved 
March  19,  1889;  Statutes  and  Amendments  1889,  344)  io  take  effect  from  and 
after  its  passage.] 

Notes  of  DECirfioxs  Applicable  to  Section  3489. 

3489.     Manner    of    reorganization. —  all    respects    valid;   and    proceedings    in  the 

Swamp-land,   levee,   and  reclamation  districts  nature  of  quo  warranto  against  such  uew  cor- 

de  facto  acting  as  such  in  good  faith  and  under  poration  cannot  be  extended  to  an  inquiry  and 

an  attempted  compliance  with  the  law,  may  determination  as  to  the  legalitj'  of  the  organi- 

under  this  section  be  united,  consolidated,  and  zation  of  the  original  districts:  People  v. La  Rue, 

reorganized  so  as  to  form  a  new  corporation,  in  67  Cal.  52G;  see  People  v.  Parvtn,  74  Id.  554. 
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3490.    An  Art  to  amend  sections  Jive,  six,  and  eleven  of  an  act  entitled  "Aji  Act  to  define  tlie  houn- 

dary,  ■provide  for  the  rare,  strenjtiieniny,  and  repairinri  of  the  levee,  and  for  the  payment  of  the 

inddttedness  of  levee  district  vumber  one,  of  Sutter  County,"  approved  March  SO,  IS74. 
fApproved  March  19,1889;  1889,355.] 

Sectiox  1.     Section  live  of  said  act  is  hereby  amended  so  as  to  read  as  follows: 

Election. 

Section  5.  All  elections  hereafter  held  in  said  levee  district  for  the  election  of  directors  and 
assessor  shall  be  held  at  the  same  time  and  i)laces  within  said  levee  district  as  the  general  state 
and  county  elections  are  held,  and  be  conducted  by  the  same  election  boards  as  shall  hold  and 
conduct  such  general  elections,  but  separate  ballot-boxes  and  separate  polMists  shall  be  pro- 
vided and  kept  for  such  election  for  district  officers,  and  separate  returns  thereof  shall  be  made 
to  the  board  of  supervisors,  and  shall  be  by  tlieni  canvassed  and  disponed  of  as  provided  in  sec- 
tion two  of  this  act.  No  tax  collector  shall  hereafter  be  elected  for  said  district,  but  the 
county  treasurer  of  Sutter  County  shall  be  ex  officio  tax  collector  of  said  district,  upon  his  tak- 
ing the  usual  oath,  and  entering  into  proper  bonds  to  said  district  in  such  amount  as  the  board 
of  directors  may  require,  and  with  sufficient  sureties,  to  be  approved  by  said  board,  conditioned 
for  the  faithful  performance  of  his  official  duties,  such  tax  collector,  and  filing  the  same  with 
the  clerk  of  said  board;  provided,  that  sliould  such  bond  not  bo  so  filed  on  or  before  tlie  first 
Monday  of  January  next  succeeding  the  election  of  said  county  treasurer,  tlie  office  of  tax  col- 
lector shall  bo  vacant.  Should  a  vacancy  occur  in  the  office  of  tax  collector,  it  sliall  be  filled 
by  the  appointment  by  the  board  of  supervisors,  and  such  appointee  shall  hold  office  durincr  the 
pleasure  of  the  board,  but  not  later  than  the  first  Monday  in  January  following  the  next  suc- 
ceeding general  election.  Should  a  vacancy  occur  in  the  board  of  directors,  it  shall  be  filled  by 
the  appointment  by  the  board  of  supervisors;  and  the  person  so  appointed  shall  hold  the  office 
until  the  next  general  election,  when  his  successor  shall  be  elected  for  the  remainder  of  the 
term.  Should  a  vacancj'  occur  in  the  office  of  assessor,  it  shall  be  tilled  by  a  special  election, 
to  be  conducted  in  all  respects  as  the  first  election,  provided  for  in  section  two  of  this  act. 

Sec.  2.     Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
District  assessor. 

Section  G.  The  district  assessor  elect  shall,  before  commencing  the  duties  of  his  office,  take 
the  usual  oath  of  office,  and  shall,  within  thirty  days  after  his  election,  enter  into  proper  bonds, 
in  such  amount  as  the  board  of  directors  may  require,  conditioned  for  the  faithful  performance 
of  his  official  duties,  and  shall  hold  his  office  until  the  first  Monday  in  March  following  tiie 
next  general  election  at  which  his  successor  has  been  elected,  and  until  his  successor  shall 
qualify;  and  the  district  assessor  and  tax  collector  shall  each  have,  while  in  the  discharge  of  his 
official  duties,  all  the  power  and  authority  given  by  law  to  county  assessors  and  tax  collectors 
respectively. 

Sec.  3.     Section  eleven  of  said  act  is  hereby  amended  so  as  to  read  as  follows: — 

Compensation. 

Section  11.  The  directors  shall  not  be  paid  more  than  three  dollars  each  for  each  day 
employed  in  attending  to  the  duties  herein  required  of  them.  Tlio  assessor  sliall  not  be  paid 
more  than  th:ee  doUai-s  per  day  while  in  the  discharge  of  his  official  duties,  and  the  district  tax 
collector  shall  receive  one  per  cent  on  all  moneys  collected  by  him  for  the  use  of  the  district; 
and  the  county  treasurer  shall  receive  such  sum,  not  exceeding  one  per  cent  on  the  moneys  dis- 
bursed by  him  for  the  district,  as  the  directors  may  deem  just;  provided,  that  when  the  county 
treasurer  is  also  the  district  tax  collector,  he  shall  receive  no  other  compensation  than  that 
hereinbefore  provided  for  the  tax  collector;  and  the  election  officers  shall  receive  the  sum  of 
one  dollar  each  from  the  district  for  the  services  required  of  them  under  this  act. 

Sec.  4.     All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  5.     This  act  shall  take  efifect  and  be  in  force  from  and  after  its  passage. 

3492.     Formation  of  reclamation  district. 

Sec.  3492.  The  holders  of  title  or  evidences  of  title  representing  any  body 
of  swamp  and  overflowed,  salt  marsh,  or  tide  lands,  susceptible  of  one  mode 
of  reclamation,  and  already  reclaimed,  or  in  progress  of  reclamation,  and  not 
included  in  any  existing  reclamation  district,  who  may  desire  to  form  a 
reclamation  district  for  the  maintenance,  protection,  and  repair  of  the  recla- 
mation works  in,  upon,  or  appertaining  to  such  body  of  lands,  or  for  the  com- 
pletion of  the  reclamation  thereof,  may  present  a  similar  petition  to  tliat 
provided  in  section  three  thousand  four  hundred  and  forty-six.  And  such 
proceedings  shall  thereupon  be  had  in  respect  to  such  petition  as  are  pro- 
vided in  respect  to  other  petitions  for  the  formation  of  reclamation  districts; 
and  if  the  same  be  approved,  it  shall  be  recorded,  and  the  register  shall 
forward  his  statement,  and  by-laws  shall  be  adopted,  filed,  and  recorded, 
and  elections  called  and  held  in  the  same  manner  as  is  provided  in  other 
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cases.  Such  districts,  when  formed,  and  the  board  of  trustees  thereof,  shall 
have  all  the  rights,  immunities,  powers,  and  privileges  of  other  reclamation 
districts  and  the  boards  of  trustees  thereof.  And  assessments  may  be  made, 
apportioned,  and  collected  for  the  maintenance,  protection,  or  repair  of  such 
reclamation  works,  or  for  the  completion  of  such  reclamation,  in  the  like  man- 
ner as  is  provided  for  making,  apportioning,  and  collecting  assessments  in 
case  of  other  reclamation  districts.  [New  section  approved  March  19,  1889; 
Statutes  and  Amendments  1889,  S36;  to  take  effect  from  and  after  its  passaye.'\ 

3493.  Action  to  dissolve  swamp-land   district  for  non-user  of  its  corporate 
powers. 

Sec.  3493.  An  action  may  be  brought  by  the  attorney-general  in  ihe 
name  of  the  people  of  this  state,  upon  his  own  information  or  upon  the  com- 
plaint of  a  private  party,  for  the  dissolution  of  a  swamp-land  or  reclamation 
district  for  non-user  of  its  corporate  powers.  In  such  action  the  summons 
may  be  served  upon  the  last  elected  or  acting  trustees  of  such  district,  per- 
sonally upon  such  of  them  as  can,  by  due  diligence,  be  found  within  the 
state,  and  upon  all  others  of  said  trustees  by  publication,  in  the  following 
manner,  to  wit:  The  judge  of  the  court  in  which  such  action  shall  be  pend- 
ing may,  upon  proof  to  him  by  affidavit  that  any  such  trustee  or  trustees  are 
then  absent  from  the  state,  or  cannot  after  due  diligence  be  found  within  the 
state,  order  the  summons  to  be  served  by  publication  for  a  period  of  twenty 
days  in  some  newspaper  of  general  circulation  published  in  the  county  where 
the  action  is  pending.  In  any  such  action  the  owners  of  land  within  any 
such  district  shall  be  made  parties  to  the  action,  and  any  such  owners  shall 
be  entitled  to  defend  such  action  for  themselves  and  the  corporation.  If  two 
or  more  corporations  have  been  formed,  to  include  all  or  a  portion  of  the  same 
lands,  they  may  be  all  joined  in  the  same  action.  If  upon  the  trial  of  any 
such  action  it  be  determined  by  the  court, — 

1.  That  trustees  have  not  been  elected  for  said  corporation  within  five 
years  prior  to  the  filing  of  the  complaint; 

2.  That  the  trustees  have  not  within  five  years  prior  to  the  filing  of  the 
complaint  exercised  any  of  the  powers  of  the  corporation  or  performed  any 
of  the  duties  of  trustees; 

3.  The  corporation  is  not  in  debt,  or  if  indebted  that  all  claims  are  barred 
by  the  statute  of  limitations,  —  the  court  shall  then  enter  a  decree  dissolving 
the  corporation,  and  make  such  further  order  as  may  be  deemed  necessary 
to  protect  the  rights  of  the  parties.  [Neio  section  approved  March  19,  1889; 
Statutes  and  Amendments  1889,  3S5;  to  take  effect  from  its  passage.^ 

3494.  An  Act  to  provide  for  the  applications /o7'  purcJiase  of  sixteenth  and  thh't}/ -sixth  sections,  and 
to  regulate  ihe  application /or  purchase  oj"  such  sections,  and  requiring' a  deposit  to  accompany  all 
applications  for  the  purchase  of  the  same. 

[Approved  March  20,  1889;  1889,  434. J 
Purchase  of  sixteenth  and  thiHy -sixth  sections. 

Section  1 .  Every  application  to  purchase  any  portion  of  the  sixteenth  and  thirty-sixth  sec- 
tions shall  be  accompanied  by  a  deposit  of  twenty  dollars,  in  addition  to  the  fee  for  filing  now 
required  by  law,  for  which  the  surveyor-general  shall  give  the  applicant  a  receipt,  which  receipt 
shall  be  accepted  by  the  county  treasurer  in  part  payment  of  the  purchase  price  of  said  land. 
If  the  applicant  shall  abandon  or  forfeit  his  said  application,  or  shall  fail  to  make  proper  proof 
as  to  the  character  of  the  said  land,  or  as  to  his  residence  thereon,  within  the  time  allowed  by 
law,  or  if  his  application  shall  be  rejected  by  reason  of  any  false  statement  in  the  affidavit 
herein  contained,  the  twenty  dollars  thus  paid  shall  go  to  the  state  school  fund.     If  it  is  found 
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that  the  surveyor-general  erred  in  receiving  the  application,  or  that  the  state  cannot  make  a 
good  title  to  the  land,  then  the  applicant  or  his  assigns  may  surrender  to  the  surveyor-general 
the  said  receipt,  and  receive  in  exchange  therefor  a  certificate  showing  the  amount  so  paid,  and 
the  reason  why  the  application  could  not  bo  approved  or  perfected,  and  the  controller,  upon  the 
surrender  to  him  of  the  said  surveyor-general's  certificate,  shall  issue  to  the  applicant,  or  his 
assigns,  a  warrant  for  the  said  amount. 

Filbvjs. 

Sec.  2.  Any  number  of  filings  on  any  section  of  land  is  hereby  permitted  and  allowed  under 
the  provisions  of  tliis  act.  Should  the  first  filing  Ijo  abandoned  by  the  applicant,  the  next  filing 
on  such  section,  in  order,  shall  have  the  same  light  va  if  it  had  been  the  first  filing. 

3Ioneys  to  go  to  school  land  deposit  fund. 

Sec.  3.  The  moneys  received  by  the  surveyor-general  under  the  provisions  of  this  act,  except 
the  moneys  forfeited  under  section  one,  shall  be  paid  to  the  state  treasurer  at  the  close  of  each 
month,  and  must  be  placed  in  a  fund,  to  be  called  school  land  deposit  fund,  to  the  credit  of  the 
county  in  which  tlie  lands  applied  for  are  situated.  When  any  moneys  are  placed  in  the  school 
deposit  fund  to  the  credit  of  a  county,  the  controller,  at  the  next  settlement  with  the  controller 
by  the  treasurer  of  such  county,  must  draw  his  warrant  upon  the  state  treasurer  for  tlic  amount 
in  the  fund  to  the  credit  of  the  county;  prooided,  that  the  direction  herein  to  the  controller  is 
exempted  froni  the  operations  of  section  six  hundred  and  seventy-two  of  the  Political  Code. 


Notes  of  Decisions  Applicable  to  Sections  3495-3514. 


3495.  Adverse  claimants.  —  An  appli- 
cant for  the  purchase  of  state  land  must  truth- 
fully state  in  his  affidavit  all  the  facts  required 
by  law  to  bo  stated  tliereiu;  and  in  an  action 
to  determine  the  right  of  purchase  between  ad- 
verse claimants,  each  party  must  allege  in  his 
pleadings  and  prove  that  he  has  strictly  com- 
plied with  the  law:  McKenzie  v.  Brandon,  71 
Cal.  209.  He  must  state  whether  or  not  there 
are  actual  settlers  on  the  laud:  McCoy  v.  Byrd, 
65  Id.  92.  Under  this  section  an  applicant  for 
the  purchase  of  school-land  in  the  adverse  oc- 
cupation of  another  must  state  in  his  affidavit 
the  fact  of  sucli  adverse  occupation,  together 
with  the  further  facts  that  the  township  in 
which  the  land  is  situated  has  been  sectionized 
three  months,  and  that  the  adverse  occupant 
hai  been  in  the  occupation  more  than  sixty 
days  since  the  plat  was  filed  in  the  United 
States  land-office.  An  affidavit  which  states 
that  there  is  no  occupation  thereof  adverse  to 
the  applicant  is  insufficient  to  confer  a  right  to 
purchase:  Plummer  v.  Woodriif,  72  Id.  29.  In 
February,  1884,  the  plaintiff  applied  to  pur- 
chase from  the  state  the  land  in  controversy, 
being  the  west  half  of  a  thii-ty-sixth  section. 
His  affidavit  accompanying  the  application 
stated  that  there  was  no  occupation  of  tlie  land 
adverse  to  his.  In  June,  187G,  the  defendant 
Brandon  applied  to  purchase  the  same  land. 
At  that  time  he  owned  an  adjoining  quarter- 
section,  which,  with  about  eighteen  acres  of 
the  half-section  in  controversy,  he  had  inclosed 
with  a  fence,  which  he  has  since  kept  up.  The 
defendant  never  resided  on  the  land  in  contro- 
versy, but  usually  cultivated  a  portion  of  it  ly- 
ing within  his  inclosure  in  connection  with  the 
cultivation  of  his  other  land,  and  used  the  bal- 
ance of  the  half-section  as  pasturage.  It  was 
held  that  the  defendant  was  in  the  adverse  occu- 
pation of  the  land  within  the  meaning  of  section 
3495  of  the  Political  Code  as  amended  in  1880: 
McKenzie  v.  Brandon,  71  Id.  209.  Where,  at  the 
time  of  the  plaintiff's  application  to  purchase, 
the  defendant  was  using  the  laud  in  question 
as  a  sheep  pasture,  and  had  inclosed  about 
three  fourths  of  it,  and  erected  thereon  a  cabin 
and  corral,  he  is  in  the  adverse  occupation  of 
the  land,  within  the  meaning  of  this  section: 
Plummer  v.  Woodruff",  72  Id.  29.  In  an  action 
to   determine   whether  plaintiff  or  defendant 


was  entitled  to  purchase  a  portion  of  school 
lands,  it  appeared  that  defendant  was  in  ad- 
verse possession  within  the  meaning  of  this 
section  at  the  time  of  the  plaintiff's  application; 
that  plaintiff's  application  stated  "there  was 
no  occupation  of  such  lands  adverse  to  any 
that  he  had";  it  was  held  that  such  statement 
being  untrue,  the  plaintiff's  application  was 
invalid,  ami  ho  was  not  entitled  to  purchase: 
Harbin  v.  Burghart,  76  Cal.  119.  Under  sec- 
tion 12  of  the  act  of  March  28,  1868,  as 
amended  in  1870,  an  applicant  for  the  pur- 
cha-^e  of  stite  lands  situated  in  a  township 
which  has  not  been  subdivided,  but  the  ex- 
terior lines  of  which  have  been  established  so 
as  to  clearly  show  that  the  land  ajiplied  for  is 
included  in  a  thirty-sixth  section,  must  state 
in  his  affidavit  that  there  is  no  legal  claim  to 
the  land  other  than  his  own,  and  that  the  land 
is  not  occupied  by  any  bona  fide  settler:  Gilson 
V.  Robinson,  68  Id.  539.  Where  these  facts  are 
omitted  from  the  affidavit,  the  defect  is  not 
cured  by  the  act  of  ilarch  27,  1872,  if  the  ap- 
plicant did  not  make  any  payment  on  the  land 
or  receive  his  certificate  of  purchase  until  after 
the  passage  of  the  act,  nor  is  it  cured  by  the 
act  of  April  I,  1878,  amendatory  thereof:  Gil- 
son  V.  Robinson,  68  Id.  539. 

Lands  fit  for  cultivation.  — Whether 
state  laud,  for  which  an  application  to  pur- 
chase is  made,  is  fit  for  cultivation  or  not,  is  a 
question  of  fact:  Dillon  v.  Saloudc,  68  Cal.  267. 
The  phrase  "lands  bulongiug  to  the  state  which 
are  suitable  for  cultivation,"  as  used  in  section 
3  of  article  17  of  the  constitution,  includes  all 
lands  ready  for  occupancy,  and  which,  by  ordi- 
nary farming  processes,  arc  fit  for  agricultural 
purposes:  Manly  v.  Cunnimjham,  72  Id.  236. 
Tlio  land  in  this  case  was  situated  in  tlie  Santi 
Cruz  Mountains,  about  six  miles  from  the 
coast,  and  was  difficult  of  access  on  account  of 
the  absence  of  roads.  Its  surface  was  rolling 
and  uneven,  but  not  steep,  and  its  soil  of  a 
rich  nature.  The  greater  portion  of  the  surface 
was  covered  with  brush  and  redwood  timber, 
which  would  have  to  be  removed  before  llio 
laud  could  be  plowed.  Theie  were,  however, 
spaces  and  openings,  aggregating  less  than  one 
half,  ready  for  plowing.  The  land  had  a  dis- 
tinct value  for  its  timber,  but  was  more  valua- 
ble for  agricnltural  purposes  after  the  timber 
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was  removed.  It  was  hell  that  the  land  was 
suitable  for  cultivation  within  the  meaning  of 
the  coustitution:  Id. 

Actual  settlers.  — Under  section  3  of  arti- 
cle 17  of  tlie  coustitution,  and  section  3495  of 
the  Political  Code,  a  claimant  to  purchase  from 
the  state  a  tract  of  its  land  which  is  siiitable 
for  cultivation  must  be,  at  the  time  of  filing  his 
application,  an  actual  settler  thereon:  Gavitt 
v.  Mohr,  68  Cal.  506.  Section  3  of  article  17 
of  the  constitution,  limiting  the  sale  of  state 
lands  suitable  for  cultivation  to  persons  who 
are  actual  settlers  thereon,  prohibits  a  sale  of 
such  laud  to  a  non-settler,  notwithstanding  his 
application^  to  purchase  was  made  before  the 
constitution  took  effect:  Manly  v.  Cunningham, 
72  Id.  236.  This  section  operates  as  well  on 
applications  to  purchase  made  before  as  after 
the  constitution  took  effect:  Moselyv.  Torrence, 
71  Id.  318;  and  prohibits  a  sale  to  one  who 
is  not  an  actual  settler,  though  his  applicatioia 
to  purchase  was  made  before  the  adoption 
of  the  constitution;  but  it  does  not  prohibit 
the  sale  of  land  to  an  actual  settler  thereon, 
although  the  fact  of  his  settlement  was  not 
stated  in  the  affidavit  accompanying  his  appli- 
cation; nor  does  it  prevent  or  in  any  way  affect 
the  sale  of  lands  not  suitable  for  cultivation: 
Dillon  V.  Salotide,  68  Id.  207.  The  amendment 
of  1880  to  section  3495  of  the  Political  Code,  re- 
quiring that  a  person  desiring  to  purchase  any 
portion  of  a  sixteenth  or  thirty-sixth  section 
shall  state  in  his  affidavit  that  he  is  an  actual 
settler  thereon,  does  not  operate  retroactively 
so  as  to  invalidate  an  application  previously 
filed  in  which  no  such  statement  is  containecl: 
Id.  An  actual  settler  upon  land  belonging  to 
the  state  is  one  who  establishes  himself  upon 
the  land,  or  fixes  his  residence  upon  it,  to  take 
possession  for  his  exclusive  occupancy  and 
use,  with  a  view  of  acquiring  title  to  it  by  pur- 
chase from  the  state.  For  that  purpose,  an 
actual  entry  upon  the  land,  followed  by  the 
making  of  improvements,  or  building  a  house 
thereon  in  which  to  reside,  and  occupation  of 
the  land  while  doing  such  acts,  are  evidence  of 
such  a  settlement  as  gives  to  the  occupant,  if 
he  possesses  the  qualifications  prescribed  by 
law,  an  inchoate  right  to  purchase  the  land, 
and  operates  as  notice  to  all  the  world  of  the 
right:  Gavitt  v.  Mohr,  68  Id.  506;  the  find- 
ings that  the  defendant  was  not  an  actual  set- 
tler upon  the  land  at  the  time  of  filing  his 
application  to  purchase,  and  that  the  land  was 
unoccupied  at  the  time  the  plaintiff  filed  his 
application,  held,  not  supported  by  the  evi- 
dence: Id.  An  application  made  prior  to  the 
adoption  of  the  new  constitution  by  one  not  an 
actual  settler,  and  who  had  made  no  payment 
thereon,  confers  no  right  to  purchase  such  lands 
after  the  adoption  of  the  constitution:  Urton 
V.   WiUon,  65  Id.  11. 

Public  lands.  —  The  provisions  of  chapter 
5  of  the  United  States  Kevised  Statutes,  re- 
quiring a  homestead  claimant  of  iniblic  lands 
to  bo  an  occupant  thereof,  and  restricting  his 
right  to  alienate  the  same  prior  to  the  issuance 
of  the  patent,  are  not  applicable  to  the  addi- 
tional homesteads  allowed  to  honorably  dis- 
charged soldiers  and  sailors  under  section  2306 
of  the  Revised  Statutes.  Under  the  restric- 
tions imposed  by  the  commissioner  of  the  gen- 
eral land-office,  such  additional  homesteads 
may  be  located  and  entered  by  an  agent  or  as- 


signee of  the  claimant,  and  may  be  alienated 
by  liim  prior  to  the  issuance  of  the  patent: 
lioiie  V.  Nevada  and  Grans  Valley  Wood  and 
Lumher  Co.,  73  Cal.  385.  An  action  was 
brought  to  determine  a  contest  as  to  the  right 
to  purchase  from  the  state  part  of  a  sixteenth 
section  of  land  suitable  for  cultivation.  The 
application  of  the  defendant,  in  proper  form, 
was  made  in  June,  1879,  at  whicli  time  he  had 
the  land  inclosed,  except  a  small  piece  on  which 
the  plaintiff  afterwards  made  his  settlement. 
He  had  ever  since  kept  up  his  inclosure,  culti- 
vated and  improved  portions  of  the  land,  and 
been  in  the  actual  occupation  of  it,  except  the 
small  piece  before  mentioned,  by  his  servants 
and  employees,  but  has  never  personally  re- 
sided on  it.  The  plaintiff  applied  to  purchase 
the  land  in  August,  1882.  Before  making  his 
application,  he  settled  upon  the  small  i)iece 
outside  of  tlie. defendant's  inclosure,  and  has 
ever  since  been  residing  tliere  with  his  family. 
In  the  affidavit  accompan3'ing  his  application, 
he  stated,  among  other  things,  tliat  there  was 
no  occupation  of  the  land  adverse  to  his.  Held, 
that  neither  party  was  entitled  to  purchase  the 
land,  —  the  defendant,  because  he  was  not  an 
actual  settler  thereon,  and  the  plaintiff,  be- 
cause his  affidavit  was  defective  in  not  stating 
that  the  land  was  in  the  adverse  occupancy  of 
the  defendant:  Mosely  v.  Torrence,  71  Id. 
318. 

Affidavit  for  purchase.  —  The  affidavit 
accompanying  an  application  for  the  purchase 
of  state  lands,  other  than  asixteentli  or  thirty- 
sixth  section,  must  state  the  facts  required  by 
section  3500  of  the  Political  Code;  otherwise, 
the  applicant  acquires  no  right  to  purchase: 
Millidye  v.  Hyde,  67  Cal.  5. 

Agreements  to  convey  right.  —  An 
agreement  by  a  pre-emptor  of  public  land  to 
convey  the  same  when  he  should  thereafter 
procure  a  patent,  is  void,  and  cannot  be  en- 
forced at  law  or  in  equity:  Thompson  v.  Doah- 
sum,  68  Cal.  593.  So  also  an  agreement  be- 
tween settlers  upon  unsurveyed  public  lands 
of  the  United  States,  to  the  effect  that,  after 
their  respective  lands  should  be  surveyed,  and 
patents  obtained  therefor,  each  would  convey 
to  the  other  such  land  embraced  in  the  patent 
to  him  as  was  in  the  possession  of  the  other  at 
the  time  of  the  agreement,  is  void  under  sec- 
tion 2263  of  the  United  States  Revised  Stat- 
utes, unless  the  parties  are  settlers,  and  have 
their  improvements  upon  the  same  legal  sub- 
division: Tvrner  v.  Donnelly,  70  Id.  597.  If  a 
party,  who  has  a  contract  for  a  conveyance  of 
land  from  one  who  has  taken  the  preliminary 
steps  to  acquire  the  title  from  the  government, 
agrees  to  rescind  the  contract  in  order  to 
qualify  liimself  as  a  witness  for  the  other  be- 
fore the  land  department,  and  becomes  such 
witness,  and  the  patent  is  issued  to  the  other, 
the  contract  is  destroyed:  Simpson  v.  Apple- 
gate,  75  Id.  342.  Subsequent  conversations, 
in  which  the  right  of  the  pai-ty  is  acknowl- 
edged, do  not  amount  to  a  new  contract: 
Id. 

Action  provided  for  herein  strictly 
statutory.  —  The  action  to  try  the  question 
as  to  which  of  two  applicants  is  entitled  to  pur- 
chase school  lands  as  provided  for  herein  is 
strictly  statutory,  and  involves  no  equitable 
doctrine:  Campbell  v.  Hayes,  decided  June  27, 
1888  (unreported). 
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§§  3497,  3498 


3497.  Pre-emption  —  Rights  of  occu- 
pants. —  One  person  cannot  enter  upon  land 
in  the  possession  of  another  for  the  purpose  of 
preemption:  Kendall  v.  Waters,  68  Cal.  26. 
So  taking  possession  cither  with  or  without 
force,  under  a  United  States  homestead  cutrj', 
is  invalid  where  the  land  is  in  the  actual  pos- 
session of  one  who  has  no  title  but  a  mere 
possession,  but  valid  if  without  force,  and  the 
possession  is  merely  constructive:  Goodmn 
V.  McCahe,  75  Cal.  584.  Where  a  person, 
possessing  all  the  necessary  qiialifica«;iou3  of 
a  pre-cmptor,  and  having  complied  with  the 
requirements  of  the  pre-emption  laws,  is  per- 
mitted by  the  commissioner  of  the  land-oflSce 
at  Washington  to  enter  certain  public  land 
whicli  is  subject  to  pre-emption,  and  to  pay 
therefor,  receiving  from  the  government  the 
appropriate  evidence  of  payment,  the  right 
thus  acquired  relates  back  to  the  inception 
of  the  proceedings  taken  by  him  for  its  ac- 
quisition under  the  pre-emption  laws,  and 
takes  priority  over  a  subsequent  location  un- 
der the  soldiers'  ailditional  homestead  act  of 
March  3,  1873:  Cothrin  v.  Faher,  OS  Id.  39. 
The  possessory  act  of  April  20,  1852,  in  so  far 
as  it  regulates  the  rights  of  parties  in  posses- 
sion of  public  lands  of  the  United  States,  was 
not  repealed  by  title  8  of  the  Political  Code, 
or  by  the  act  of  March  3.  1874:  Gnnjy.  Dixon, 
74  Id.  508;  and  a  i)arty  in  the  prior  possession 
of  public  lands  of  the  United  States,  and  who 
has  complied  with  the  requirements  of  this  act, 
may  maintain  an  action  of  ejectment  against 
a  subsequent  i^ossessor,  notwithstanding  the 
title  to  the  land  is  in  the  United  States:  Id. 
In  ejectment  by  a  person  claiming  to  be  enti- 
tled to  the  possession  under  this  act,  evidence 
is  admissible  to  show  a  compliance  with  the 
act,  that  the  plaintiff  had  built  a  liouse  upon 
the  land,  and  the  cost  tliereof,  and  that  the 
defendant  had  torn  down  a  part  of  the  house: 
Id.  A  mere  occupant  of  uusurveyed  puLlic 
lands  of  the  United  States,  who  has  taken 
none  of  the  steps  required  by  law  for  its  pre- 
emption, has  a  mere  privilege  of  pre-'emption. 
Such  a  privilege  is  not  an  estate  legal  or  equi- 
table in  the  land,  and  upon  the  death  of  the 
occupant  it  docs  not  descend  to  his  heirs,  nor 
clothe  them  witli  an  equitable  right  to  control 
the  patent  to  the  land  subsequently  issued  by 
the  United  States  upon  an  entry  made  by  an- 
other: Buxton  v.  T raver,  67  Id.  171.  Under 
the  act  of  Congress  of  March  1,  1877,  con- 
firming to  the  state  the  title  to  indemnity 
school  lands,  the  selections  of  which  were 
defective  or  invalid,  but  excepting  from  the 
confirmation  lands  on  which  a  bona  fide  pre- 
emption or  homestead  settlement  had  been 
made  previous  to  the  certification  to  the  state, 
the  question  of  the  bona  Jides  of  such  a  pre- 
vious settlement  is  one  of  fact,  or  of  mixed 
law  and  fact,  and  the  decision  of  the  depart- 
ment of  the  interior  thereof  in  a  case  involv- 
ing the  question  is  final:  Oreen  v.  Hayes,  70 
Id.  276.  In  au  action  by  an  alleged  pre-emp- 
tor  of  such  land,  claiming  title  under  a  pre- 
vious settlement,  to  quiet  his  title,  as  against 
a  patentee  from  the  state,  and  to  have  the  title 
of  tlie  latter  dechirod  void  on  the  ground  that 
his  application  to  purchase  the  land  from  the 
state  was  fraudulent,  the  facts  constituting 
the  fraud  must  be  specifically  alleged  in  the 
compUiiut:  Id.     In  such  an  action,  the  plain- 


tiff cannot  question  the  validity  of  the  patent 
to  the  defendant  on  the  ground  that  his  appli- 
cation to  pui-chase  was  defective  or  irregular, 
because  he  is  not  seeking  to  obtain  the  title 
of  the  state:  Id.  Lauds  in  controversy  were 
indemnity  school  lands  selected  by  the  state  in 
lieu  of  a  portion  of  a  sixteenth  section  included 
within  an  Indian  reservation.  The  selection 
was  subsequently  canceled  hy  reason  ot  the  re- 
linquishment by  the  United  States  of  the  reser- 
vation. Prior  to  the  cancellation,  the  grantors 
of  the  plaintiff  purcbaj,ed  the  lands  of  the  state 
in  good  faith,  and  a  patent  was  issued  to  them. 
Ever  since  the  date  of  their  purchase  the  plain- 
tiff and  his  grantors  have  been  in  the  actual 
possession  of  the  land,  cultivating  and  improv- 
ing it.  Subsequent  to  the  cancellation,  and 
while  the  plaintiff  was  so  in  possession,  the  de- 
fendants, each  of  whom  were  qualified  to  make 
a  homestead  entry,  applied  to  enter  different 
portions  of  the  land  under  the  United  States 
homestead  laws,  and  afterwards  entered  there- 
on, built  houses,  and  exercised  other  acts  of 
ownership  over  the  same.  The  action  was 
brought  to  quiet  the  title  of  the  plaintiff 
against  the  homestead  claims  of  the  defend- 
ants. It  was  held  that  the  title  acquired  hy  the 
plaintiff,  even  conceding  it  to  bo  bad  as  against 
the  United  States,  must  prevail  as  against  the 
defendants,  because  the  latter,  having  forcibly 
entered  upon  the  laud  while  in  the  actual  pos- 
session of  the  plaintiff,  could  not  acquire  any 
rights  imder  the  homestead  laws:  Hamhleton 
V.  Duhaln,  71  Id.  136;  and  further,  that  the 
defect  in  the  selection  of  the  binds  as  indem- 
nity school  lands  was  cured  by  section  2  of  the 
act  of  Congress  of  1877,  commonly  called  the 
Booth  act:  Id.  An  action  was  brought  to  re- 
cover the  possession  of  certain  laml  which  was 
listed  to  the  state  as  lieu  land  on  the  13th  of 
March,  1877,  on  an  application  and  selection 
made  by  it  on  the  1st  of  October,  1873.  On 
the  31st  of  July,  1879,  the  state  conveyed  the 
land  by  patent  to  the  grantor  of  the  plaintiff. 
I  he  defendant  claimed  title  under  a  pre-emp- 
tion settlement  made  prior  to  the  inception  of 
any  right  on  the  part  of  the  state,  l)ut  gave  no 
evidence  that  at  sucli  time  he  was  a  qualified, 
pre-emptor,  or  had  complied  with  the  require- 
ments of  the  pre-emption  laws.  The  court 
instructed  the  jury  that  the  listing  to  the  state 
was  a  nulHty,  and  the  patent  based  upon  it 
void,  if  at  the  time  of  listing  the  land  was 
withdrawn  from  sale.  It  was  held  that  the  in- 
struction was  erroneous,  because  the  defendant, 
not  having  connected  himself  with  the  title  of 
the  United  States,  could  not  attack  the  listing 
or  patent  to  tlie  state:  Schieffery  v.  Tapia,  68 
Id.  184. 

3498.  Order  of  reference.  —  An  alle- 
gation in  an  action  to  determine  the  right  to 
purcliase  land  from  the  state  that  the  sur- 
veyor-general "referred  the  contest  arising 
under  the  various  applications  to  purchase 
said  land  to  the  superior  court,"  with  "  profert 
of  .said  order  of  reference,"  sufficiently  avers 
that  an  order  of  reference  was  made  under 
this  section:  Riddill  v.  Midhn,  decided  De- 
cember 26,  1SS8  (unreported).  Even  if  a 
demand  for  an  order  of  reference  is  necessary 
under  the  above  act,  it  is  error  to  refuse  k>.-\vo 
to  amend  an  amended  complaint  by  alleging 
such  demand:  Id. 
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3500.     False   statement  in  affidavit. 

—  Tlio  statement  in  au  applicant's  affidavit 
that  he  is  au  actual  settler  must  be  true,  and 
if  it  is  false  his  proceedings  arc  invalid:  Tay- 
lor V.  Weston,  decided  December  15,  1888  (un- 
reported). Sec  also  Davidson  v.  Cucamongo 
F.  ch  L.  Co  ,  decided  December  29,  1888  (also 
unreported). 

3503.  Rights  of  bona  fide  pre-emp- 
tors,  confirmation  of  lands  to:  McNee  v. 
Donahue,  7G  Cal.  499. 

3513.  Forfeiture.  —  An  action  was 
brought  to  cancel  a  patent  issued  on  an  ap- 
plication made  in  May,  1880,  to  purchase  320 
acres  of  land  in  lieu  of  school  lands  granted  to 
the  state.  The  plaintiff  claimed  that  the  same 
land  had  been  previously  sold  to  one  Mullen, 
the  assignor  of  the  relator,  upon  his  applica- 
tion made  in  1SG9,  under  the  act  of  March  28, 
1868.  The  land  having,  baen  accepted  by  the 
register  of  the  United  Statea  land-office  in 
part  satisfaction  of  the  grant  for  school  pur- 
poses, the  surveyor-general  of  the  state  ap- 
I^roved  the  location,  and  issued  to  Mullen  a 
certificate  of  location  on  the  21st  of  August, 
18G9.  Mullen  diel  not  present  his  certificate, 
or  make  any  payment  thereon,  to  the  countj'' 
treasurer  within  fifty  days  after  the  approval 
of  the  surveyor-general,  as  required  by  section 
23  of  the  act.  On  the  27th  of  March,  1872, 
the  legislature  passed  an  act  for  the  relief  of 
purchasers  of  state  lands,  providing  "that 
when  application  has  been  made  to  purchase 
lands  from  the  state,  and  payment  made  to 
the  treasurer  of  the  j)roper  county  for  the 
same,  in  whole  or  in  part,  and  a  certificate  of 
purchase  or  patent  has  been  issued  to  the  ap- 
plicant, the  title  of  the  state  should  vest  in  the 
applicant  or  his  assigns,  upon  his  making  full 
payment  therefor;  provided,  that  no  other  ap- 
plication had  been  made  for  the  purchase  of 
the  same  lands  prior  to  the  issuance  of  the 
certificate  of  purchase;  and  provided  further, 
that  the  act  should  not  apply  to  school  lands, 
except  to  the  amount  of  320  acres  to  any  one 
purchaser."  The  complaint  contained  no  allu- 
sion to  the  latter  act,  and  failed  to  show  that 


Mullen  had  not  already  been  the  beneficiary  of 
the  act  to  the  extent  of  320  acres.  It  was  held 
that  the  complaint,  in  not  affirmatively  show- 
ing that  the  plaintifif  was  entitled  to  the  benefit 
of  the  act,  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  a  demurrer 
on  that  ground  should  have  been  sustained: 
People  ex  rel.  Lynch  v.  Martz,  74  Cal.  110. 

3514.     Certificates    of  purchase.  — A 

certificate  of  purchase  of  swamjvland  consti- 
tutes color  of  title:  Goodivhi  v.  McCabe,  lb  Cal. 
584.  The  issuance  of  a  certificate  of  purchase 
of  school  lands  is  presumptive  evidence  of  the 
fact  that  the  proper  officers  have  performed 
every  act  required  of  them  by  law  in  order  to 
vest  in  tlie  state  the  legal  title  to  the  land  at  the 
time  of  the  issuance  of  the  certificate:  Watkins 
V.  Lynch,  71  Id.  21.  The  purchaser  from  the 
state  of  lieu  land,  after  a  survey  thei'eof  had 
been  made  under  the  direction  of,  and  had 
been  approved  by,  the  United  States  surveyor- 
general,  and  after  tlie  plat  thereof  had  been 
filed  in  the  United  States  land-office,  but  be- 
fore the  land  had  been  listed  to  the  state,  does 
not  acquire  a  conclusive  right  to  the  specific 
tract  included  in  his  certificate  of  purchase; 
and  if  tlie  survey  be  subsequently  found  erro- 
neous, a  correct  resurvey  may  be  made  so  as 
to  exclude  from  the  section  claimed  by  the 
state  as  lieu  a  portion  of  the  land  included  in 
the  certificate  of  purchase:  Min-phyv,  Sumner, 
74  Id.  316. 

Presumption  of  listing.  — The  issuance 
by  the  state  of  a  certificate  of  purchase  of  lieu 
lands  does  not  create  the  presumption  that  the 
lands  included  therein  had  been  previously 
listed  to  tlie  state:  Murphy  v.  Sumner,  74  Cal. 
316.  Nor  is  a  certificate  of  the  register  of  the 
United  States  land-office,  to  the  efi'ect  that  cer- 
tain lands  described  therein  had  been  previ- 
ously listed  to  the  state  by  the  Secretary  of 
the  Interior  as  lieu  lands,  evidence  of  that  fact: 
Id.  Under  the  act  of  April  26,  1858,  except 
in  certain  cases  specified  therein,  a  sale  of 
school  lands  to  one  person  containing  more 
than  160  acres  is  void,  and  a  certificate  of  pur- 
chase therefor  issued  by  tlie  sheriff  conveys  no 
title:  Hkken  v.  French,  70  Cal.  430. 


An  Act  respecting  the  payment  in  full  hy  holders  of  certificates  of  purchase  for  lands  sold  hy  the 
state  of  California  prior  to  March  27,  1872,  and  for  which  the  said  state  has  at  any  time  hereto- 
fore issued  certificates  of  purchase  to  subsequent  purcliasers. 

r Approved  March  20, 1889;  1889,  428.] 
When  holders  of  certificates  of  purchase  of  state  lands  deemed  to  have  forfeited  their  lights  therein. 

Section  1.  Whenever  application  has  been  made  to  purchase  land  from  this  state,  and  pay- 
ment only  in  part  has  been  made  to  the  treasurer  of  the  proper  county  for  the  same,  and  a  cer- 
tificate of  purchase  has  been  issued  to  the  applicant  prior  to  the  twenty-seventh  day  of  March, 
eighteen  hundred  and  seventy-two,  and  whenever  such  applicant,  his  assignee  or  assignees, 
shall  have  failed  for  five  years  to  pay  to  the  state  the  arrears  of  principal  or  of  interest  due  to  the 
state  for  said  land,  and  the  state  shall  at  any  time  heretofore  have  issued  a  certificate  of  purchase 
for  the  same  land,  or  any  part  thereof,  to  a  subsequent  purchaser,  then,  unless  the  holder  or 
holders  of  such  prior  certificate  shall  pay  the  entire  residue  of  the  interest  remaining  unpaid 
for  such  purchase  within  six  months  from  and  after  the  passage  of  this  act,  such  holder  or  holders 
shall  be  deemed  to  have  lost  all  right  to  the  land  described  in  said  certificate,  or  to  complete 
the  purchase  of  such  land,  and  all  moneys  heretofore  paid  to  the  state  of  California  on  such 
purchase  shall  be  deemed  and  taken  to  be  forfeited  to  the  state.  Nothing  herein  contained,  how- 
ever, shall  be  deemed  or  taken  to  give  to  or  confer  upon  the  holder  or  holders  of  such  prior 
certificates,  or  any  of  them,  as  against  the  state  of  California,  or  any  subsequent  purchasers  there- 
from, or  against  the  holdei-s  of  subsequent  certificates  of  purchase,  any  other  or  greater  right 
to  the  lands  herein  referred  to  than  is  now  held  by  the  holder  or  holders  of  such  prior  certifi- 
cates, or  to  confer  upon  such  holder  or  holders  any  new  right,  or  to  affect  or  impair  the  rights 
of  such  subsequent  purchasers  or  their  assigns. 
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Pr'^ious  part  payment  confers  no  special  rights  —  Does  not  apply. 

Sec.  2.  Tho  mere  fact  of  previous  part  payment  shall  not  of  itself  confer  on  such  prior  pur- 
chaser or  his  assigns  any  right  to  complete  the  purchase,  if  he  or  they  be  not  otherwise  entitled 
so  to  do,  as  against  the  state,  and  a  subsequent  purchaser  or  his  assigns;  provided,  that  this  act 
shall  not  apply  to  any  action  now  pending;  commenced  within  five  years. 

Sec.  3.     This  act  shall  take  effect  from  and  after  the  date  of  its  passage. 


XoTES  OF  Decisions  Applicable  to  Sections  3515-3520. 


8515.  Rights  of  assignee  of  certifi- 
cate.—  Under  the  statutes  of  1859,  the  as- 
signee of  a  certificate  of  purchase  of  school 
lands  acquires  a  prima  facie  legal  title  thereto, 
which  passes  by  a  quitclaim  <leed  of  the  land 
to  his  grantee;  and  a  patent  for  the  land  sub- 
sequently issued  to  the  assignee  inures  to  the 
benefit  of  the  grantee:  Waikins  v.  Lynch,  71 
Cal.  21.  The  assignee  of  a  certificate  of  pur- 
chase issued  to  an  applicant  who  had  made  a 
false  statement  in  his  affidavit  is  in  no  better 
position  than  the  applicant:  Taylor  v.  Weston, 
decided  December  15,  ISSS  (unreported). 

3518.  Duplicate  certificate. — The  act 

•of  March  27,  1872,  was  not  repealed  Ijy  impli- 
cation by  the  amendment  of  1874  to  section 
3518  of  the  Political  Code,  permitting  the 
owner  of  a  certificate  of  purchase  which  is  lost, 
destroyed,  or  beyond  his  control  to  make  proof 
thereof  as  provided  in  such  section,  and  pro- 
cure a  duplicate  certificate:  Cerfx.  Reicliert,  73 
Cal.  360. 

3519.  Surrender  of  certificate. — Un- 
der the  act  of  March  27,  1872,  where  land  has 
been  sold  by  the  state,  and  a  certificate  of  pur- 
chase issued  upon  part  payment  of  the  pur- 
chase-money, and  afterwards  the  land  has  been 
sold  under  execution,  and  a  sheriff's  deed  is- 
sued therefor,  the  grantee  named  in  such  deed 
is  entitled  to  receive  a  patent  for  the  land 
upon  producing  and  surrendering  the  sheriff's 
deed  and  making  full  payment.  In  such  a 
case,  the  provisions  of  this  section,  requiring 
the  surrender  of  the  certificate  of  purchase  be- 
fore the  issuance  of  the  patent,  does  not  apply, 
as  the  act  of  March  27,  1872,  having  been 
passed  at  the  same  session  of  the  legislature  as 
the  Political  Code,  prevails  over  any  provisions 
of  the  code  which  are  inconsistent  therewith: 
Cerf  V.  ReichtTt,  73  Cal.  360. 

3520.  Patents,  conclusivenessof— At- 
tack upon. — A  patent  for  public  land,  not  void 
upon  its  face,  is  prima  facie  valid;  and  the  bur- 
den of  showing  its  invalidity  is  on  the  party 
attacking  it:  Leviston  v.  Ryan,  lb  Cal.  293.  It 
cannot  be  collaterally  attacked  on  account  of 
the  false  oath  of  the  patentee  in  making  his 
application  to  pre-empt  the  land:  Turner  v. 
Donnelly,  70  Id.  580;  and  is  conclusive  evi- 
dence of  title  in  the  patentee,  in  any  collateral 
attack  thereon,  as  against  those  not  connecting 
themselves  with  the  government  title:  Thomp- 
son v.  Doaksum,  68  Id.  593. 

A  party  claiming  title  to  certain  California 


lands  in  opposition  to  a  government  survey 
and  patent,  such  alleged  title  having  been 
acquired  since  1850,  the  time  when  the  rights 
of  the  government  attached  thereto,  is  not  a 
third  person  within  the  meaning  of  the  act  of 
Congress  of  March  3,  1851,  providing  that  a 
patent  shall  be  conclusive  between  the  United 
States  and  claimants  only,  and  shall  not  affect 
the  interests  of  third  persons:  People  v.  City 
and  County  of  San  Francisco,  lb  Cal.  389. 

The  act  of  1S72  allows  the  selection  of  agri- 
cultural college  lands  to  be  made  from  any  lands 
within  the  state  which  are  subject  to  settle- 
ment, entry,  sale,  or  location  under  any  laws 
of  the  United  States,  with  certain  specified 
exceptions.  And  in  order  to  attack  a  patent 
not  void  upon  its  fnce,  the  party  must  show 
affirmatively  that  the  land  was  not  of  any  spe- 
cial character  which  would  subject  it  to  acqui- 
sition under  any  law  of  the  United  States: 
Leviston  v.  Ryan,  lb  Cal.  293. 

In  an  action  by  the  state  for  the  cancellation 
of  a  patent  to  certain  swamp-land,  on  the 
ground  that  tlie  application  for  the  purchase 
tiicreof  was  defective,  the  complaint  must  spe- 
cifically allege  that  the  patent  was  issued  on 
the  application  claimed  to  be  defective:  People 
v.  Bryan,  73  Cal.  376;  and  a  complaint  attack- 
ing a  homestead  patent  for  alienation,  not 
averring  that  the  alienation  was  not  for  one  of 
the  purposes  excepted  by  the  statute,  is  bad: 
Ilays  v.  Steirjer,  76  Id.  555. 

In  the  absence  of  a  certificate  by  the  gov- 
ernor and  surveyor-general  to  the  reclamation, 
as  required  by  section  0  of  the  act  of  April 
10,  1862,  a  patent  for  swamp  and  overflowed 
lands,  purporting  to  be  issued  under  such  act, 
is  void,  and  conveys  no  title  or  right  of  pos- 
session as  against  the  state  to  either  the  origi- 
nal patentees  or  their  grantees;  and  the  fact 
that  the  patent  Avas  signed  by  the  governor, 
and  countersigned  by  the  register  of  tlie  state 
land-oflice,  is  not  equivalent  to  such  certifi- 
cate, although  the  olfice  of  register  and  sur- 
veyor-general were  held  by  the  same  person. 
Nor  can  a  message  addressed  by  the  governor 
to  the  senate  and  assembly,  in  which  he  says, 
"We  believe  that  under  the  provisions  of  the 
act,  the  grantees  and  their  assigns  are  entitled 
to,  or  at  least  have  a  strong  claim  to,  the  odd- 
numbered  sections,"  etc.,  be  construed  to  be 
such  certificate:  People  ex  rel.  Love  v.  Center,  66 
Cal.  551. 

As  to  the  effect  of  a  patent  for  land  partly  or 
wholly  mineral,  sec  Chicago  Q.  M.  Co.  v.  Oliver, 
lb  Cal.  194. 


8533.  An  Act  to  grant  to  the  regents  of  the  university  of  California  the  north  one  half  of  section 
sixteen,  township  seven  south,  of  range  three  east.  Jit.  Diablo  77ieridian,  and  autliorize  the  exchange 
thereof. 

[Approved  March  IC,  1889;  1889,  230.] 

Grant  of  land  to  tiniversity  of  California. 

Section  1.     The  north  half  of  s*ection  sixteen,  township  seven  south,  of  range  three  east,  M. 

D.  M.,   is  hereby  granted  to  the  regents  of  the  university  of   California,  and  it  is  hereby 

ordered  and  directed,  upon  application  being  made  by  the  said  board  of  regents  of  the  state 
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university  of  California  to  the  register  of  the  state  land-office,  that  letters  patent  to  said 
regents  issue  for  said  north  half  of  scetiou  sixteen,  township  seven  south,  of  range  three  cast, 
M.  D.  M.,  in  same  manner  as  other  letters  patent  issue.  The  regents  of  the  university  of  Cal- 
ifornia are  hereby  authorized  in  their  discretion  to  exchange  the  said  land,  or  any  portion 
thereof,  for  other  land  adjacent  to  the  lands  now  belonging  to  the  university  of  California  OQ 
Mount  Hamilton,  and  to  make  and  execute  the  conveyances  necessary  therefor. 
Sec.  2.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  3533-3572. 


pation  of  nor  settlement  upon  the  land  other 
than  that  of  the  applicant:  White  v.  Doiiylass, 
71  Cal.  115.  A  person  who  has  never  settled 
upon,  occupied,  or  improved  university  land 
cannot  acquire  a  right  of  purchasing  it  as 
against  an  applicant  to  purchase  who  is  an 
actual  settler  upon  the  land,  and  has  im- 
proved it,  and  resided  thereon  with  his  fam- 
ily: Id. 

3572.  Offer  to  return  the  purchase- 
money.  —  The  state  cannot  maintain  an  ac- 
tion for  the  cancellation  of  a  patent  to  certain 
swamp-land,  for  an  innocent  mistake  in  the 
foreclosure,  without  first  offering  to  return 
the  purchase-money:  People  v.  Bryan,  73  Cal. 
376.  Section  3  of  the  act  of  INIarch  27,  1872, 
authorizing  the  board  of  supervisors  of  a 
county  to  draw  a  warrant  on  the  county 
treasurer  for  the  repayment  of  money  paid 
for  the  purchase  of  swamp  and  overflowed 
land,  which  afterwards  is  proved  not  to  have 
been  the  property  of  the  state,  was  repealed 
by  sections  3571  and  3572  of  the  Political 
Code.  Under  the  latter  section  as  amended 
in  1878,  it  is  the  duty  of  the  county  auditor, 
without  any  action  by  the  board  of  super- 
visors, to  draw  such  warrant:  Baird  v.  Board 
of  Supervisors  of  Tulare  County,  74  Id.  397. 


State  may  prescribe  conditions  of 
sale.  —  Under  the  congressional  grant  to  the 
state  of  lands  for  the  use  of  an  agricultural 
college,  the  state,  as  owner,  for  the  purposes 
of  the  grant,  had  the  right  to  select  the  lands 
from  surveyed  or  unsurveyed  i^ublic  lands  of 
the  United  States,  subject  to  pre-emption  and 
sale,  within  the  limits  of  the  state,  and  to  pre- 
scribe how  the  selection  should  be  made,  and 
to  whom  and  in  what  manner  the  lands  would 
be  sold:    White  v.  Douglass,  71  Cal.  115. 

3534.    Power  of  land  agent  to  sell.  — 

Under  the  acts  of  the  23d  and  28th  of  March, 
1868,  and  of  the  4th  of  April,  1870,  the  land 
agent  of  the  university  had  no  power  to  sell 
its  agricultural  lands,  even  after  their  selec- 
tion and  location,  to  an  applicant  who  was  not 
a  qualified  purchaser,  or  whose  application  was 
not  made  according  to  the  instructions  issued 
to  him  by  the  board  of  regents:  White  v.  Doug- 
lass, 71  Cal.  115. 

Affidavit  of  applicant  —  Statements 
in  — Act  of  March  13,  1874. —Under  the 
act  of  the  I3th  of  March,  1874,  the  affidavit 
accompanying  an  application  for  the  purchase 
of  university  land,  forming  part  of  the  con- 
gressional grant  for  tiie  use  of  an  agricultural 
college,  need  not  state  that  there  is  no  occu- 

3586.     An  Act  to  appropriate  money  for  the  purchase  of  certain  roads  within  tJie  limits  of  the 

Yosemite  grant. 
[Approved  March  14,  1889;  1889,  142. J 
Appropriation  for  purchase  of  roads  within  limits  of  Yosemite  grant. 

Section  1.  The  sum  of  fourteen  thousand  dollars  is  hereby  appropriated  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated,  for  the  purchase  of  the  following  roads  within 
the  limits  of  the  Yosemite  grant,  to  be  expended  as  follows:  The  sum  of  six  thousand  dollars 
shall  be  paid  to  the  Big  Oak  Flat  and  Yosemite  Turnpike  Road  Company  for  their  road,  run- 
ning from  Gentry  Station  to  the  floor  of  the  valley,  a  distance  of  six  miles,  and  known  as  the 
Big  Oak  Flat  road;  and  the  sum  of  eight  thousand  dollars  shall  be  joaid  to  the  Yosemite 
Stage  and  Turnpike  Company  for  their  road,  running  from  the  line  of  the  grant  to  the  floor  of 
the  valley,  by  Inspiration  and  Artists'  Points,  a  distance  of  eight  miles,  and  known  as  the 
Yosemite  and  Wawona  road. 

Sec.  2.  The  controller  of  state  is  hereby  authorized  and  directed  to  draw  his  warrant  in 
favor  of  the  Big  Oak  Flat  and  Yosemite  Road  Company  for  the  sum  of  six  thousand  dollars, 
and  in  favor  of  the  Yosemite  Stage  and  Turnpike  Company  for  the  sum  of  eight  thousand  dol- 
lars, for  the  purchase  of  the  roads  specified  and  provided  for  in  section  one  of  this  act,  and  the 
state  treasurer  is  hereby  directed  to  pay  the  same. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Section  3607. 

erty  of  the  lessee:  City  and  County  of  San  Fran- 
cisco V.  McGinn,  67  Id.  110.  Under  section  4 
of  article  13  of  the  constitution,  a  mortgage 
upon  real  estate  is  assessable  and  taxable  as  an 
interest  in  the  mortgaged  premises:  Doland  v. 
Mooney,  72  Id.  34.  Fruit-trees  are  not  growing 
crops  within  the  meaning  of  article  13,  section 
1,  of  the  constitution,  and  are  subject  to  tax- 
ation: Cottle  V.  Spitzer,  05  Id.  456. 


3607.    Property  subject  to  taxation.  — 

Land  situate  within  the  limits  of  a  municipal 
corporation  organized  under  the  act  of  March 
13,  1883,  but  used  solely  for  agricultural  pur- 
poses, is  subject  to  municipal  taxation:  Town 
of  Dixon  \.  Mayes, 12  Cal.  166.  For  the  pur- 
pose of  taxation,  improvements  erected  by  a 
lessee  upon  lands  owned  by  and  leased  from  a 
municipal  corporation  are  regarded  as  the  prop- 

3617.    Terms  —  Definitions. 

Sec.  3617.    Whenever  the  terms  mentioned  in  this  section  are  employed  in 
this  act,  they  are  employed  in  the  sense  hereafter  affixed  to  them. 
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PROPERTY. 

First  —  The  term  "property"  includes  moneys,  credits,  bonds,  stocks,  dues, 
franchises,  and  all  other  matters  and  things,  real,  personal,  and  mixed,  capa- 
ble of  private  ownership. 

REAL    ESTATE. 

Second — The  term  "real  estate"  includes:  — 

1.  The  possession  of,  claim  to,  ownership  of,  or  right  to  the  possession  of 
land. 

2.  All  mines,  minerals,  and  quarries  in  and  under  the  land;  all  timber  be- 
longing to  individuals  or  corporations  growing  or  being  on  the  lands  of  the 
United  States,  and  all  rights  and  privileges  appertaining  thereto. 

3.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt 
is  secured,  when  land  is  pledged  for  the  payment  and  discharge  thereof,  shall, 
for  the  purpose  of  assessment  '•nd  taxation,  be  deemed  and  treated  as  an 
interest  in  the  land  so  pledged. 

IMPROVEMENTS. 

Third  —  The  term  "improvements"  includes:  — 

1.  All  buildings,  structures,  fixtures,  fences,  and  improvements  erected 
upon  or  affixed  to  the  land. 

PERSONAL    PROPERTY. 

Fourth — The  term  "personal  property"  includes  everything  which  is  the 
subject  of  ownership  not  included  v.-ithin  the  meaning  of  the  term  "  real 
estate." 

VALUE. 

Fifth — The  terms  "value"  and  "full  cash  value"  mean  the  amount  at 
which  flie  property  would  be  taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor. 

CREDITS. 

Sixth  —  The  term  "credits"  means  those  solvent  debts  not  secured  by 
mortgage  or  trust  deed  owing  to  the  person,  firm,  corporation,  or  association 
assessed.  The  term  "  debts "  means  those  unsecured  liabilities  owing  by 
the  person,  firm,  corporation,  or  association  assessed  to  bona  fide  residents  of 
this  state,  or  firms,  associations,  or  corporations  doing  business  therein;  but 
credits,  claims,  debts,  and  demands  due,  arising,  or  accruing  for  or  on  ac- 
count of  money  deposited  with  savings  and  loan  corporations  shall,  for  the 
purpose  of  taxation,  be  deemed  and  treated  as  an  interest  in  the  property  of 
Buch  corporation,  and  shall  not  be  assessed  to  the  creditor  or  owner  thereof. 

GROWING    CROPS. 

Seventh — The  term  "growing  crops"  includes:  — 

1.  All  growing  crops,  cereals,  vines,  nut-bearing,  fruit,  and  ornamental 
trees. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage.    [Amendment  approved  March  IG,  1SS9;  Statutes  and  Amendments  1SS9, 

203.] 
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Notes  of  Decisions  Applicable  to  Sections  3G27-3652. 


3627.  Mortgages.  —  The  constitution, 
article  13,  section  4,  provides  that  a  mortgage 
shall,  for  the  purpose  of  taxation,  be  treated  as  • 
an  interest  in  the  property;  and  with  certain 
exceptions,  the  value  of  tlie  property  so  afiected, 
less  the  value  of  such  security,  shall  be  taxed 
to  the  owner.  Section  1  provides  that  prop- 
erty belonging  to  the  state  shall  be  exempt 
from  execution.  Under  these  sections,  the 
owner  of  land  on  which  there  is  a  mortgage  to 
the  regents  of  the  university  is  entitled  to 
have  the  amount  of  the  mortgage  deducted, 
notwithstanding  siicli  amount,  as  an  interest  of 
the  state  will  not  otherwise  be  taxed:  Smith  v. 
Keage,  decided  December  31,  1888  (unreported), 
following  People  v.  Board  of  Sitpervisors,  77  Cal. 
136. 

3628.  Assessment,  how  and  to  whom 
made.  —  Tax  proceedings  are  in  invitum,  and 
to  be  valid  must  be  iu  strict  accordance  with 
the  statute.  Without  au  assessment,  all  subse- 
quent proceedings  are  nullities;  and  in  making 
the  assessment,  the  provisions  of  the  statute 
under  which  it  is  to  be  made  must  be  observed 
with  partieularitj':  Lake  County  v.  Sulphur 
Bank  Quicksilver  Alining  Co.,  66  Cal.  17.  An 
assessment  of  land  in  the  name  of  a  deceased 
Ijorsou,  made  prior  to  the  amendment  of  JVIarch 
22,  1880,  to  this  section,  is  void:  Pearson  v. 
Creed,  69  Id.  538.  A  tax  deed,  based  upon  an 
assessment  of  land  not  made  to  the  true  owner, 
he  being  knovvn,  Ijut  to  a  person  who  had  no 
title  thereto,  is  void:  Klumphe  v.  Baker,  68  Id. 
559.  So  also  a  tax  deed  is  void,  and  convej's 
no  title,  if  it  recites  that  the  assessment  on 
which  it  is  founded  was  made  to  unknown 
owners,  and  to  all  owners  and  claimants 
l;nown  and  unknown:  Wilson  v.  Atkinson,  68 
Id.  590. 

3629.  Statement.  —For  the  purposes  of 
this  section  and  section  3630  of  the  Political 
Code,  the  superintendent  of  a  mining  company 
is  equivalent  to  the  managing  agent,  and  may 
be  required  to  furnish  the  assessor  with  a  list 
of  the  property  of  the  com.pany  for  taxation, 
and  where  the  description  of  the  property  in 
the  assessment  is  taken  from  such  list,  the 
company  will  be  estopped,  in  an  action  to  col- 
lect the  tax,  from  questioning  the  sufficiency 
of  the  description:  Lake  County  v.  Sulphur 
Bank  Qiiickdlver  Mining  Co.,  68  Cal.  14.  'The 
assessor  may  demand  of  a  warehouseman,  who 
has  in  his  possession  personal  property  of  an- 
other subject  to  taxation,  the  name  of  the 
owner,  and  a  description  of  the  proi^erty.  If 
this  be  refused,  it  is  the  duty  of  the  assessor 
to  note  the  refusal  upon  the  assessment-book, 
and  make  an  estimate  of  the  value  of  the  pi-op- 
erty:  Bode  v.  HoUz,  65  Id.  106. 

3332.  Court  cannot  order  moiifica- 
tion  of  assessment.  —  Where  the  duties  of 
an  assessor  with  respect  to  a  particular  as- 
sessment have  ceased,  a  court  has  no  power 
to  authorize  him  to  amend,  alter,  or  modify 
the  assessment:  Johnson  v.  Malloy,  74  Cal. 
430.  "^ 

3650.  Name  of  owner.  —  A  mistake  in 
the  name  of  the  owner  in  an  assessment  of  real 


Eroperty  does  not  invalidate  the  assessment, 
ut  an  assessment  of  personal  property  to  a 
person  other  than  the  owner  is  absolutely  void: 
Lake  County  V.  Sulphur  Bank  Q.  M.  Co.,  66  Cal. 
17.  In  the  aljsence  of  evidence  of  identity,  an 
assessment  of  personal  property  to  the  "Sul- 
phur Banks  Q.  M.  Co.,  F.  Fiedler,  Agent," 
cannot  be  enforced  against  a  corporation 
known  as  the  "Sulphur  Bank  Quicksilver 
Mining  Company  ":  Id.  On  a  second  appeal 
in  this  case,  it  was  held,  however,  that  such  an 
assessment  was  sufficient  to  indicate  that  the 
assessment  was  to  the  Sulphur  Bank  Quick- 
silver Mining  Company:  Lake  County  v.  Sul- 
phur Bank  Q.  M.  Co.,  68  Id.  14. 

Description  of  land.  —  Under  this  and 
section  3628  of  the  Political  Code,  it  is  suffi- 
cient, in  an  assessment  of  a  tract  of  land,  to 
describe  it  by  stating  the  congressional  subdi- 
visions contained  iu  it:  Lake  County  v.  Sulphur 
Bank  Q.  M.  Co.,  66  Cal.  17.  But  the  descrip- 
tion, "a  tract  of  land  entered  by  Frazier  in  sec- 
tion 13,  town.ship  13,  range  7,"  is  void:  Id. 
The  description  of  real  property  in  an  assess- 
m.ent  as  the  "west  fractional  half  and  south- 
east quarter  of  (mine)  section.  5,  township  ]3, 
range  7,  436  acres,  all  of  fractional  section  6, 
township  13,  range  7,  133  acres,"  is  sufficient. 
It  is  in  effect  a  statement  that  all  of  the  sub- 
divisions arc  a  mine:  Id. 

Town  lots. —  Under  this  section  town  lots 
nmst  be  separately  listed  and  valued  for  pur- 
poses of  assessment,  according  to  the  system 
of  numbering  obtaining  in  such  towns;  and  an 
assessment  of  several  lots  as  one  undivided 
parcel  is  void,  if  the  owner  thereof  did  not  re- 
turn them  to  the  assessor  as  a  whole,  and  did 
not  refuse  to  make  a  return:  Cadwalder  v. 
Nash,  73  Cal.  43;  see  also  People  v.  Clunie,  50 
Id.  504. 

Mortgaga. — An  assessment  which  describes 
the  propertj'  assessed  as  consisting  of  a  mort- 
gage iipoa  certain  described  real  estate,  being 
the  mortgaged  premises,  is  an  assessment  of 
such  real  estate,  and  not  merely  an  assessment 
of  the  mortgage:  Doland  v.  Mooney,  72  Cal. 
34. 

Dollar-mark. — The  ?.bbreviation  "Dolls." 
is  equivalent  to  the  word  ' '  dollars  "  in  an  as- 
sessment for  taxes:  Salisbury  v.  Shirley,  66  Cal. 
223. 

3653.  Time  of  assessment.  —  Sections 
15  and  17  of  a  charter,  authorizing  the  city 
council  to  annually  assess,  levy,  and  collect 
taxes  upon  all  taxable  property  within  the 
city,  and  requiring  the  city  assessor  to  pre- 
pare a  list  of  such  property  between  the  first 
day  of  January  and  the  first  Monday  of  April 
of  each  year,  were  not  repealed  by  section  8  of 
article  13  of  the  constitution  of  1879,  pro%'iding 
that  the  legislature  shall  by  law  require  each 
tax-payer  to  annually  make  and  deliver  to  the 
county  assessor  a  statement  of  the  property 
owned  by  him,  or  in  his  possession,  or  under 
his  control,  at  12  o'clock,  M.,  on  the  first  INIon- 
day  in  INIarcli;  and  an  assessment  of  a  niort- 
gage  made  iu  conformity  with  such  provisions 
of  the  charter  is  not  invalid,  although  the  mort- 
gage was  not  executed  until  after  the  first 
Monday  in  March:  City  of  Stockton  v.  Western 
F.  cO  M.  his.  Co.,  73  Cal.  621. 
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3665.    Meeting  of  hoard  of  equalization  —  Assessment  of  railroads. 

Sec.  3665.  The  state  board  of  equalization  must  meet  at  the  state  capitol 
on  the  first  Monday  in  August,  and  continue  in  open  session  from  day  to  day, 
Sundays  excepted,  until  the  third  Monday  in  August.  At  such  meeting,  the 
board  must  assess  the  franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of 
all  railroads  operated  in  more  than  one  county;  but  franchises  derived  from 
the  United  States  shall  not  be  assessed.  Assessment  must  be  made  to  the 
corporation,  person,  or  association  of  persons  owning  the  same.  The  depots, 
stations,  shops,  and  buildings,  erected  upon  the  space  covered  by  the  right  of 
way,  and  all  other  property  owned  by  sucl:^  person,  corporation,  or  association 
of  persons,  are  assessed  by  the  assessor  of  the  county  wherein  they  are  situ- 
ate. Within  twenty  days  after  the  third  Monday  of  August,  the  board  must 
apportion  the  total  assessment  of  the  franchise,  roadway,  road-bed,  rails,  and 
rolling  stock  of  each  railway  to  the  counties  or  cities  and  counties  in  which 
such  railway  is  located,  in  proportion  to  the  number  of  miles  of  railway  laid 
in  such  counties  and  cities  and  counties.  The  board  must  also,  within  said 
time,  transmit  by  mail  to  the  county  auditor  of  each  county  or  city  and 
county,  to  which  such  apportionment  shall  have  been  made,  a  statement 
showing  the  length  of  the  main  track  of  such  railway  within  the  county  or 
city  and  county,  with  a  description  of  the  said  track  within  the  county  or 
city  and  county,  including  the  right  of  way  by  metes  and  bounds,  or  other 
description  sudicient  for  identification,  the  assessed  value  per  mile  of  the 
same  as  fixed  by  a  pro  rata  distribution  per  mile  of  the  assesed  value  of  the 
whole  franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of  such  railway 
within  the  state,  and  the  amount  apportioned  to  the  county  or  city  and 
county.  The  auditor  must  enter  the  statement  on  the  assessment  roll  or 
book  of  the  county  or  city  and  county,  and  where  the  county  is  divided  into 
assessorial  townships  or  districts,  then  on  the  roll  or  book  of  any  township 
or  district  he  may  select,  and  enter  the  amount  of  the  assessment  appor- 
tioned to  the  county  or  city  and  county  in  the  column  of  the  assessment 
book  or  roll,  as  aforesaid,  which  shows  the  total  value  of  all  property  for 
taxation,  either  of  the  county,  city  and  county,  or  such  township  or  district. 
On  the  first  Monday  in  October,  the  board  of  supervisors  must  make,  and 
cause  to  be  entered  in  the  proper  record-book,  an  order  stating  and  declaring 
the  length  of  main  track  of  the  railway  assessed  by  the  state  board  of  equal- 
ization within  the  county,  the  assessed  value  per  mile  of  such  railway,  the 
number  of  miles  of  track,  and  the  assessed  value  of  such  railway  lying  in 
%ach  city,  town,  township,  school,  and  road  district,  or  lesser  taxing  district 
in  the  county  or  city  and  county  through  which  such  railway  runs,  as  fixed 
by  the  state  board  of  equalization,  which  shall  constitute  the  assessment 
value  of  Baid  property  for  taxable  purposes  in  such  city,  town,  township, 
school,  road,  or  other  district;  and  the  clerk  of  the  board  of  supervisors  must 
transmit  a  copy  of  each  order  or  equalization  to  the  city  council  or  trustees, 
or  other  legislative  body  of  incorporated  cities  or  towns,  the  trustees  of  each 
school  district,  and  the  authorized  autliorities  of  other  taxation  districts 
through  which  such  railway  runs.  All  such  railway  property  shall  be  taxa- 
able  upon  said  assessment  at  the  same  rates,  by  the  same  officers,  and  for 
the  same  purposes,  as  the  property  of  individuals  within  such  city,  town, 
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township,  school,  road,  and  lesser  taxation  districts,  respectively.  If  the 
owner  of  a  railway  assessed  by  the  state  board  of  equalization  is  dissatisfied 
with  the  assessment  made  by  the  board,  such  owner  may,  at  the  meeting  of 
the  board  under  the  provisions  of  section  three  thousand  six  hundred  and 
ninety-two  of  the  Political  Code,  between  the  third  Monday  in  August  and 
the  third  Monday  in  September,  apply  to  the  board  to  have  the  same  cor- 
rected in  any  particular,  and  the  board  may  correct  and  increase  or  lower 
the  assessment  made  by  it,  so  as  to  equalize  the  same  with  the  assessment  of 
other  property  in  the  state.  If  the  board  shall  increase  or  lower  any  assess- 
ment previously  made  by  it,  it.  must  make  a  statement  to  the  county  auditor 
of  the  county  affected  by  the  chaiSge  in  the  assessment  of  the  change  made; 
and  the  auditor  must  note  such  change  upon  the  assessment  book  or  roll  of 
the  county  as  directed  by  the  board.  [Aviendment  approved  March  19, 1889; 
Statutes  and  Amendments  1889,  349.^ 

Notes  of  Decisions  Applicable  to  SECTio>f3  3674-3692. 

3674.     Failure  to  return  statement.  3692.     Raising    or   lowering   assess- 

—  A  property  owner  who,  upon  demand  made  ment  roll.  — The  state  board  of  equalization 

by  the  assessor,  refuses  to  give  under  oath  a  has  power  to  increase  or  lower  the  assessment 

statement  of  his  assessable  property,  cannot  roll  of  a  county  so  as  to  affect  taxes  for  county 

have  the  valuations  of   the   assessor  reduced  purposes:  Baldwin  v.  Ellis,   68  Cal.  495.     Tlie 

by  the  county  board  of  equalization      Couse-  action  of   the  state  board   of  equalization,  in 

quently,  any   irregularity  as   to  the   time   of  raising  the  assessment  roll  of  a  county,  under 

meeting  of  the  board  cannot  be  taken  advan-  section  9  of  article  13  of  the  constitution,  oper- 

tage  of  by  him  as  a  defense  to  an  action  to  re-  ates  upon  mortgage  assessments:  Schroeder  v. 

cover  the  taxes  levied  against  him:  Modoc  Co.  Brady,  Q>Q  Id.  212. 
V.  Churchill,  75  Cal.  172. 

8703.   Appropriation  —  Traveling  expenses  of  board  of  equalization. 

Sec.  3702.  The  members  of  the  board  are  entitled  to  their  actual  travel- 
ing expenses,  and  for  contingent  clerical  assistance  while  traveling,  incurred 
by  them  in  the  discharge  of  their  duties,  the  amount  to  be  audited  and 
allowed  by  the  board  of  examiners;  and  the  sum  of  five  thousand  dollars  for 
each  fiscal  year  is  hereby  continuously  appj^opriated  out  of  the  general  fund 
of  the  state  treasury  to  pay  the  same.  Th'^  secretary  of  state  must  assign  an 
office  for  the  board  in  the  state  capitol,  in  which  must  be  transacted  all  its 
business,  except  as  it  in  its  nature  must  be  transacted  elsewhere.  He  must 
supply  it  with  stationery,  fuel,  and  light,  and  the  superintendent  of  state 
printing  must  execute  its  orders  for  printing.  \_Amendment  approved  March 
8,  1887;  Statutes  and  Aviendments  1887,  56.'\ 

3713.    Tax  levy. 

Sec.  3713.  The  state  board  of  equalization  must,  for  state  purposes,  for 
the  forty-first  and  fortj'^-second  fiscal  years,  fix  such  an  ad  valorem  rate  of» 
taxation  upon  each  one  hundred  dollars  in  value  of  taxable  property  of  this 
state  as,  after  allowing  twelve  per  cent  for  delinquencies  in  and  costs  of  col- 
lection of  taxes  as  provided  in  section  three  thousand  six  hundred  and  ninety- 
six  of  the  Political  Code,  will  raise  for  the  forty-first  fiscal  year, — 

First — For  the  general  fund,  four  million  eight  hundred  and  twenty-two 
thousand  nine  hundred  and  seventy  dollars. 

Second — For  the  school  fund,  one  million  eight  hundred  and  ninety-three 
thousand  five  hundred  dollars. 

Third — For  the  grammar  school  course  fund,  seventy-five  thousand  dol- 
lars. 
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Fourth  —  For  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

And  for  the  forty-second  fiscal  year, — 

First  —  For  the  general  fund,  three  million  one  hundred  and  ninety-nine 
thousand  and  forty  dollars. 

Second  —  For  the  school  fund,  one  million  eight  hundred  and  ninety-three 
thousand  five  hundred  dollars. 

Third  —  For  the  grammar  school  course  fund,  seventy-five  thousand  dol- 
lars. 

Fourth — For  the  interest  and  sinking  fund,  two  hundred  thousand  dollars. 

Fifth — For  the  special  Mendocino  insane  asylum  fund,  one  hundred  and 
seventy-five  thousand  dollars.  [^Amendment  approved  March  19,  1889;  Stat- 
utes and  Amendments  1889,  5^^.] 

The  original  section  was  also  amended  in  1887;  Statutes  1887,  151.     That  amendment  read 
as  follows:  — 
Board  of  equalizatio7i  to  fix  ad  valorem  tax. 

The  state  board  of  equalization  must,  for  state  purposes,  for  the  thirty-ninth  and  fortieth 
fiscal  years,  and  for  the  deflciencies  tliat  have  accrued  during  the  thirty-seventh  and  thirty- 
eighth  fiscal  years,  fix  such  an  ad  valorem  rate  of  taxation  upon  each  one  Imndred  dollars  in 
value  of  taxable  property  of  this  state  as,  after  allowing  twelve  per  cent  for  delinquencies  in 
and  costs  of  collection  of  taxes,  as  provided  in  section  three  thousand  six  hundred  and  ninety- 
six  of  tlie  Political  Code,  will  raise  for  the  tliirty-ninth  fiscal  year,  — 

First  —  For  the  general  fund,  three  million  two  hundred  and  twenty -five  thousand  dollars. 

Second  —  For  the  school  fund,  one  million  six  hundred  tlionsand  dollars. 

Third  —  For  the  interest  and  sinking  fund,  two  hundred  tliousand  dollars. 

And  for  the  fortieth  fiscal  j'car,  — 

First  —  For  the  general  fund,  two  million  eight  hundred  and  fourteen  thousand  dollars. 

Second — For  the  school  fund,  one  million  eight  hundred  thousand  dollars'. 

Third  —  For  the  interest  and  sinking  fund,  two  hundred  thousand- doUai's. 

Notes  of  Decisions  Applicable  to  Sectiox  3713. 

Validity  of  levy.  —  Section  9  of  the  act  of  nicipal  taxes:  People  v.  Clunic,  70  Cal.  504. 
March  18,  1874,  autliorizing  an  assessment  for  This  revenue  act,  so  far  as  its  operation  as 
taxes  in  the  city  and  county  of  San  Francisco,  a  general  law  is  concerned,  was  repealed  by 
after  the  time  within  which  the  board  of  su-  section  18  of  the  Political  Code;  but  so  far 
pervisors  can  meet  for  the  purpose  of  cqualiza-  as  it  was  incorporated  into  and  became  a 
tion,  violates  both  the  state  constitution  and  part  of  the  charter  of  the  city  of  Sacramento, 
the  fourteenth  amendment  to  the  constitution  it  was  continued  in  force:  Id.  Tiie  act  of 
of  the  United  States,  and  its  validity  may  be  March  25,  1872,  providing  for  the  redemption 
attacked  even  by  one  who  has  failed  to  furnish  of  the  funded  indebtedness  of  the  city  of  Sac- 
the  statement  required  by  section  3G29  of  the  ramento,  and  requiring  the  board  of  trustees 
Political  Code:  People  v.  Piltshunj  R.  R.  Co.,  of  the  city  to  levy  a  tax  for  .'uch  purpose  in 
67  Cal.  025.  The  board  of  supervisors  of  Lake  accordance  with  tlie  written  request  made  to 
County  duly  adopted  an  order  wliich  recited  them  by  the  board  of  commissioners  created 
"tliat  they  have  this  day  lixcd  the  rate  of  by  the  act,  was  not  repealed  by  article  22,  sec- 
county  and  disti'ict  tax  to  be  levied  and  col-  tion  1,  of  th-e  constitution.  The  act,  having 
lected  upon  each  oue  hundred  dollars  of  the  been  passed  prior  to  the  adoption  of  the  con- 
assessed  valuation  of  the  county,  etc.,  ....  stitution,  is  not  inconsistent  with  section  13 
as  follows:  state  fund,  .04;  general  county  fund,  of  article  1 1  thereof,  prohibiting  the  legislature 
.40,  etc.;  ....  total  state,  county,  and  dis-  from  delegating  to  a  special  commission  any 
trict  tax,  1880-81,  $2.75."  It  was  held  that  power  to  levy  taxes  or  assessments,  or  to  per- 
the  order  was  suflicient,  and  that  the  omission  form  any  municipal  functions:  Board  ofVoin- 
of  the  word  "cents  "  from  the  various  items  of  missioncrs  of  the  Funded  Debt  SinLin:/  Fund  oj 
the  levy  did  not  invalidate  it:  Lake  County  v.  the  City  of  Sacramento  v.  Board  of  Truj<tce.<<  of 
Sulphur  Banks  Q.  M.  Co.,  GO  Id.  17.  the  City  of  Sacramento,  71  Cal.  310.     A  writ  of 

Sacramento.  — Under  tho  act  of  April  25,  mandate  will  lie  at  the  instance  of  the  board 

1863,  incorporating  the  city  of  Sacramento,  the  of  conamissioncrs  to  compel  tlie  board  of  trus- 

revenue  act  of  May  17,  1801,  became  a  part  of  tees  to  levy  a  tax  in  accordance  with  the  writ- 

the  city  cliarter,  so  far  as  concerned  the  mode  ten  request  of  the  commissioners:  Id. 
of  assessing,  levying,  and  collecting  the  mu- 

3747.     Taxes  in  San  Francisco,  where  paid. 

Sec.  3747.  In  the  city  and  county  of  San  Francisco,  the  notice  must 
specify  the  office  of  the  collector  as  the  place  where  taxes  may  he  paid. 
[Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  217.] 
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3748.     County  taxes,  where  paid. 

Sec.  3748.  In  all  other  counties,  the  taxes  must  be  paid  at  the  office  of  the 
collector,  unless  the  board  of  supervisors,  by  order  made  on  or  before  the  first 
Monday  in  October,  direct  that  the  taxes  must  be  collected  in  the  several 
townships  of  the  county,  or  in  either  thereof,  or  in  any  municipal  corporation  in 
said  county,  in  which  case  the  notice  by  the  collector  must  specify  a  time  and 
place  within  any  township  or  municipal  corporation  named  in  such  order, 
when  and  where  the  collector  will  attend  to  receive  the  payment  of  taxes. 
[Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  217.] 

Notes  of  Decisions  Applicable  to  Sections  3756-3765. 


3756.  Time  of  delinquency  must  be 
fixed.  —Under  the  act  of  March  13,  1883,  a 
tax  levied  for  municipal  purposes  does  not  be- 
come delinquent,  and  an  action  for  its  recov- 
ery cannot  be  maintained,  until  the  board  of 
trustees  has  by  ordinance  fixed  the  time  when 
it  must  be  paid:  Town  of  Dixon  v.  Mayes,  72 
Cal.  166. 

3761.  See  Butte  Co.  v.  Morgan,  76  Cal.  I. 

3762.  Tax    collector's   fees.  —  A   tax 

collector  of  a  county  is  entitled  to  the  com- 
missions or  fees  allowed  by  law  ordy  for  taxes 
collected  by  himself;  he  cannot  be  allowed 
commissions  for  taxes  recovered  in  an  action 
brought  by  the  district  attorney  on  behalf  of 
the  county:  Boggs  v.  Placer  County,  65  Cal. 
561. 

3765.  Action  for  delinquent  taxes  — 
Time. — The  district  attorney  is  not  author- 
ized to  institute  an  action  for  the  collection  of 
delinquent  taxes  before  the  certification  of  the 
delinquent  list:  San  Dieqo  Co.  v.  California  S. 
P.  R.  P.  Co.,  65  Cal.  282.  An  action  brought 
by  the  city  and  county  of  San  Francisco,  under 
the  act  of  April  23,  1880,  to  recover  a  personal 
judgment  for  delinquent  taxes,  is  not  an  action 
on  a  judgment  or  to  foreclose  a  lien,  within 
the  meaning  of  sections  3716  and  3717  of  tlie 
Political  Code.  Such  an  action  is  barred  by 
by  the  statute  oi  limitations  when  commenced 
more  than  seven  years  after  the  cause  of  action 


accrued:  City  and  County  of  San  Francisco  v. 
Luning,  73  Id.  610. 

Form  of  complaint.  —  The  legislature 
had  power,  prior  to  the  adoption  of  the  con- 
stitution of  1879,  to  prescribe  the  form  of  the 
complaint  to  be  used  in  an  action  for  the  col- 
lection ^of  delinquent  city  taxes  authorized  to 
be  levied  and  assessed  under  the  charter  of  the 
city:  City  of  Stockton  V.  Western  Fire  and  Ma- 
rine Ins.  Co.,  73  Cal.  621.  Section  21  of  the 
charter  of  the  city  of  Stockton,  approved 
March  27,  1872,  prescribing  a  general  form  of 
complaint  to  be  used  in  all  actions  for  the  col- 
lection of  city  taxes  authorized  to  be  assessed 
and  levied  under  that  charter,  is  not  obnoxious 
to  anything  contained  in  section  6,  article  11, 
of  the  constitution  of  1879,  and  is  still  in  force: 
Id. 

Evidence.  —  In  an  action  by  a  county  to 
recover  state  and  county  taxes,  the  assessment 
roll,  in  the  form  prescribed  by  law,  is  prima 
facie  evidence  of  the  plaintiff's  right  to  re- 
cover: Modoc  County  v.  Churchill,  75  Cal.  172. 
And  where  a  duplicate  assessment  roll  has 
been  dispensed  with  by  order  of  the  board  of 
supervisors,  the  original  assessment  roll  is 
prima  facie  evidence  of  the  plaintiff's  right 
to  recover,  in  an  action  to  collect  a  tax:  Lake 
County  V.  Sulphur  Banks  Q.  M.  Co.,  60  Id.  17. 

Judgment.  — In  an  action  by  a  county  to 
recover  a  tax,  the  judgment  should  distinguish 
between  the  amounts  due  the  state  and  county 
respectively:  Lake  County  v.  Sulphur  Banks  Q. 
M.  Co.,  66  Cal.  17;  68  Id.  14. 


3768.    Time  and  place  of  sale. 

Sec.  3768.  The  time  of  sale  must  not  be  less  than  twenty-one  nor  more 
than  twenty-eight  days  from  the  first  publication,  and  the  place  must  be  in 
or  in  front  of  the  court-house  or  the  tax-collector's  office,  as  the  board  of 
supervisors  may  by  resolution  direct,  for  all  state  and  county  taxes;  and 
for  all  other  taxes,  in  front  of  the  tax  collector's  office,  in  their  respective 
towns,  cities,  and  local  districts.  [Amendment  approved  March  15,  1887; 
Statutes  and  Amendments  1887,  157;  to  take  effect  and  be  in  force  from  and 
after  its  passage.] 

Notes  of  Decisions  Applicable  to  Sections  3770-3803. 


3770.  Illegal  charges.  —  On  a  sale  for 
taxes  levied  under  the  act  of  April  15,  1880, 
providing  for  the  protection  of  lands  subject  to 
overllow,  an  item  of  lifty  cents  for  the  cost  of 
preparing  the  delinquent  list,  and  an  item  of 
tifty  cents  for  the  cost  of  the  ccrtilicate  of  sale, 
included  in  the  amount  for  which  the  sale  was 


made,  are  illegal  charges,  and  fatal  to  the  va- 
lidity of  the  sale;  Axtell  v.  Gerlach,  07  Cal.  485. 
In  such  a  case,  the  execution  of  a  deed  to  the 
purchaser  will  be  restrained  by  injunction,  for 
the  reason  that  the  items  included  in  the 
amount  for  which  the  sale  was  made  are  lot 
required  to  be  specified  therein:  Id. 
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3771.  Validity  of  salo.—  A  tax  sale  for 
an  amount  in  excess  of  ■what  is  lawfully  charge- 
able is  without  jurisdiction  aud  void:  Boston 
Timud  Co.  V.  McKeiizie,  G7  Cal.  485.  Thus  a 
sale  for  one  dollar  in  excess  of  the  amount  au- 
thorized hy  law  is  void:  Axiell  v.  Gerlach,  07 
Id.  48.3.  Under  the  statutes  of  1 80 1  aud  1802, 
a  sale  of  land  for  taxes  to  the  highest  bidder, 
instead  of  to  the  person  wlio  would  take  the 
least  quantity  of  the  laud  and  pay  the  judg- 
ment and  all  costs,  is  void:  lici/nolds  v.  Lincoln, 
71  Id.  183. 

3785.  Invalidity  of  deed.  —  A  tax  deed 
which  recites  that  the  tax  collector  offered  the 
land  on  which  the  tax  was  levied  for  sale  as 
one  parcel,  instead  of  offering  ib  to  the  person 
who  would  take  the  least  quantity  and  pay 
the  tax,  is  void:  Frink  v.  Boe,  70  Cal.  298.  As- 
suming that  a  tax-deed  when  executed  would 
show  the  invalidity  of  the  sale,  the  owner  of 
the  land  may  maintain  an  action  to  quiet  his 
title  and  cancel  the  certificate  to  the  purchaser, 
and  a  judgment  granting  such  relief,  aud  also 
enjoining  the  execution  of  a  deed,  will  not  bo 
reversed  because  the  deed  would  cast  no  cloud 
upon  tiie  title:  Boston  Tunnel  Co.  v.  ilcKenzie, 
67  Id.  485.  An  action  was  brought  to  recover 
the  possession  of  laud.  The  defendant  set  up 
the  defense  of  an  adverse  possession  of  the  de- 
manded premises  by  herself  and  her  grantor 
for  more  than  five  years  immediately  preced- 
ing the  commencement  of  the  action,  and  on 
the  trial  introduced  in  evidence  in  support 
thereof  a  void  tax  deed  of  the  la,nd  in  question 


executed  to  her  grantor.  There  was  no  evi- 
dence or  offer  to  show  that  cither  the  defend- 
ant or  her  grantor  entered  under  the  deed,  or 
continued  to  hold  adverse  possession  there- 
under. It  was  lield  that  the  deed  was  inad- 
missible to  extend  the  limits  of  an  adverse 
possession:  Wilson  v.  Allimon,  OS  Cal.  590. 
In  such  a  case,  the  tax  deed  being  void,  the 
defendant  cannot  rely  on  the  assessment  as 
translative  of  the  title:  Id. 

3786.     Recitals  in  tax  deed.  — RecitaU 

in  a  tax  deed  contrary  to  those  in  the  return  of 
sale  cannot  be  regarded,  and  invalidate  the 
deed:  Reynolds  v.  Lincoln,  71  Cal.  183. 

3803.  Interest. — This  section  allows  in- 
terest at  two  per  cent  per  month  only  on  the 
delinquent  taxes  mentioned  in  the  sections  im- 
mediately preceding,  which  remain  unpaid  un- 
til the  third  jNIonday  of  Marcli:  Lake  County  v. 
Sulphur  Bank  Q.  M.  Co.,  00  Cal.  17.  This  case 
was  approved  in  08  Id.  14.  In  an  action  to 
recover  delinquent  taxes,  brought  under  sec- 
tion 3070  of  the  Political  Code  against  a  rail- 
road company,  operated  in  more  than  one 
county,  a  judgment  in  favor  of  the  plaintitl 
should  not  include  interest  on  the  taxes  at  the 
rate  of  two  per  cent  per  month  from  tlie  time 
of  the  delinquency.  Section  3803  of  the  Po- 
litical Code,  providing  for  the  recovery  of  such 
interest,  only  applies  to  the  taxes  mentioned 
in  the  sections  immediately  preceding  it: 
Peox>le  v.  North  Pac.  Coast  R.  R.  Co.,  08  Id. 
551. 


3804.     Taxes  illegally  collected  to  he  refunded. 

Sec.  3804.  Any  taxes,  per  centum,  and  costs,  paid  more  than  once,  or 
erroneously  or  illegally  collected,  may,  by  the  order  of  the  board  of  super- 
visors, be  refunded  by  the  county  treasurer;  and  whenever  any  payments 
shall  have  been  made  to  the  state  treasurer  by  the  county  treasurer,  as  pro- 
vided for  by  sections  three  thousand  eight  hundred  and  sixty-five  and  three 
thousand  eight  hundred  and  sixty-six  of  this  code,  and  it  shall  afterwards 
appear  to  the  satisfaction  of  the  board  of  supervisors  that  a  portion  of  the 
moneys  so  paid  has  been  paid  more  than  once,  or  erroneously  or  illegally  col- 
lected, said  board  may  refund  such  portion  of  said  texas,  per  centum,  and 
costs  so  paid  to  the  state  treasury,  to  the  person  entitled  to  the  same,  out  of 
the  general  fund  in  the  county  treasury,  and  said  board  shall  thereupon  cer- 
tify to  the  state  controller  the  amount  of  such  taxes  paid  more  than  once,  or 
illegal  or  erroneous  tax,  per  centum,  and  costs  so  collected  and  refunded; 
and  thereupon  said  controller  shall  draw  his  warrant  upon  the  state  treasurer, 
in  favor  of  the  treasurer  of  said  county,  for  the  amount  so  certified  to  him, 
and  said  treasurer  shall  pay  said  warrant  as  in  other  cases.  [Amendment 
approved  March  10, 1889;  Statutes  and  Amendments  1889,  347;  to  take  effect  at 
once  upon  its  passage  and  approval.] 

NoTKS  OP  Dkci.sioss  Applicable  to  Skction  3804. 

Taxes  —  Voluntary  payment  —  Action  Board  of  supervisors  —  Power  to  refund 

to  recover.  —  An  action  cannot  bo  maintained  illegal  tax  —  Mandamus.  —  Tiio  power  to 

to  recover  back  money  voluntarily  paid  in  satis-  refund  taxes  erroneously  or  illegally  collected, 

faction  of  an  illegal  tax:   Yonn'/cr  v.  Board  of  conferred  upon  the  board  of  supervisors  of  a 

Suvervisors  of  Santa  Cruz  Count'/,  08  Cal.  241;  county  by  section  3804  of  the  Political  Code, 

Grimlcy  v.    Santa   Clara  County,  08   Id.    575;  is  judicial  in  its  nature,  and  not  ministerial; 

O'Brien  v.  Colusa  County,  07  Id.  503.  and  a  writ  of  mandate  will  not  lie  against  the 
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board  to  compel  tlicrn  to  exercise  such  power  allegcrl  to  have  been  illegally  collected  from  the 

iu  a  particular  way:    Younf/er  v.  Siipo-visors  of  plaintiff  as  taxes  must  a%-er  the  fact  of  the  de- 

Santa  Cruz  Cottnt)/,  08  Cal.  241.    The  complaint  feiulant  being  such  an  officer:  Baldwin  v.  Ellis, 

in  an  action  against  a  tax  collector  in  liis  of-  G8  Id.  495. 
ficial  capacity  to  recover  an  amount  of  money 

3818.    Preferred  purchasers  for  lands  sold  to  state  for  taxes. 

Sec.  3818.  The  owner  in  fee,  at  the  time  of  sale,  of  any  land  sold  to  the 
state  for  taxes,  or  his  heirs  or  assigns,  shall  be  preferred  purchasers  of  the 
same  from  the  state  upon  payment  to  the  county  treasurer  of  all  taxes,  pen- 
alties, costs,  and  interest  appertaining  to  the  delinquency  and  sale  thereof 
together  with  all  taxes  since  levied  thereupon,  as  well  as  full  taxes  for  each 
subsequent  year,  upon  the  basis  of  the  assessed  value  of  said  land  in  the 
year  of  sale.  Upon  application  made  within  ten  years  after  the  sale  of  said 
land  for  taxes  to  the  county  auditor  by  any  of  the  parties  entitled  herein  to 
purchase  said  land,  he  shall  ascertain  the  total  amount  due  upon  said  land, 
certify  the  same  to  the  county  treasurer,  who  shall  receive  the  same,  giving 
his  receipt  therefor,  which  the  purchaser  shall  file  with  the  auditor,  who  shall 
issue  to  the  purchaser  a  certificate  reciting  these  facts  to  the  state  controller, 
and  a  duplicate  thereof  to  the  surveyor-general;  and  the  surveyor-general, 
upon  notice  from  the  controller  of  the  receipt  of  such  certificate,  shall  there- 
upon issue  in  the  form  usual  for  conveyances  of  land  a  patent  from  the  state 
to  the  party  purchasing  the  same  as  named  in  the  certificate  from  the  county 
auditor,  which  patent  shall  be  signed  by  the  governor,  and  countersigned, 
with  the  great  seal  of  the  state  attached,  by  the  secretary  of  state,  which 
shall  convey  in  fee  to  the  purchaser  the  title  of  said  land.  The  surveyor- 
general  and  the  secretary  of  state,  before  delivering  said  patent,  shall  charge 
and  receive  the  fees  usual  in  like  conveyances  issued  by  them.  The  surveyor- 
general  and  the  controller  shall  each  prepare  a  record-book  in  which  shall 
be  recorded  all  purchases  from  the  state  under  the  provisions  of  this  act, 
giving,— 

First — The  name  of  the  purchaser. 

Second — The  description  of  the  land. 

Third — The  name  of  the  county  in  which  the  same  is  situated. 

Fourth — The  year  or  years  of  delinquency  and  sale. 

Fifth — The  amount  paid  for  each  year. 

Sixth — The  total  amount  of  the  purchase. 

Seventh — The  date  of  the  issuance  of  the  patent.  Said  patent,  when  issued, 
shall  be  recorded  in  the  ofiice  of  the  county  recorder,  at  the  expense  of  the 
purchaser.  [New  section  approved  March  19,  1889;  Statutes  and  Amendments 
1889,  338.] 

NoTEg  OF  Decisions  Applicable  to  SECxxoxg  3820-3865. 

3820.     Discretion  of  assessor   cannot    urer:  County  of  San  Mateo  \.  Maloney,  71  Cal. 
be  reviewed. — Under   this  section,  the  tax     205. 
assessor  has  power  to  enforce  the  collection  of 

taxes  assessed  on  personal  property  against  3865.  Money  received  by  attorney- 
such  property,  whenever  in  his  opinion  the  general  on  account. — Applications  were 
lien  iipon  the  real  property  is  insufficient  to  made  for  writs  of  mandate  to  compel  the  re- 
secure  payment  of  the  taxes  upon  the  real  and  spondent'John  P.  Dunn,  as  state  controller,  to 
personal  property;  and  the  judgment  or  opin-  certif}',  and  the  respondent  D.  J.  OuUahan,  as 
ion  which  the  assessor  formed,  and  upon  which  state  treasurer,  to  receive  into  the  state  treas- 
he  acted  in  exercising  the  power,  cannot  be  re-  ury,  certain  sums  of  money  in  the  possession  of 
viewed  by  the  courts,  after  he  has  collected  the  respondent  Marshall.  The  money  in  ques- 
and  paid  over  the  taxes  to  the  county  treas-     tion  was  collected  by  him,  as  attorney-general, 
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in  certain  actions  brought  by  the  state  to  recover  court.    It  was  held  that  the  validity  of  the  judg- 

delinquent  taxes.     The  actions  were  originally  ment  and  orders  could  not  be  reviewed  in  this 

bi  ought  in  the  state  courts,  and  were  properly  proceeding:    Counfy  of  San  Mateo  v.  Oullahan, 

transferred  therefrom  to  the  circuit  court  of  Rooneij  v.  Marshall,  G9  Cal.  6-17;  and  held  fur- 

the  Uuited  States.     The  money  was  paid  to  ther,  that  the  money  received  by  the  attorney- 

llie  attorney-general  by  the  defendants  in  such  general,  although  less  in  amount  than  that  sued 

actions,  on  account  of   the  taxes  sued  for,  in  for,  was  a  part  of   the  revenue  of   the  state, 

pursuance   of    a    stipulation    of    the   parties,  and  should  be  paid  and  received  into  the  state 

and  the  judgment  and  orders  of  the  circuit  treasury:  Id. 

8909.   Defining  boundaries  of  Del  Norte  County. 

Sec.  8909.  Situated  in  the  northwest  corner  of  the  state  of  California, 
beginning  at  a  point  in  the  Pacific  Ocean,  on  the  forty-second  parallel  of 
north  latitude,  three  miles  from  shore,  being  on  the  southern  line  of  Oregon; 
thence  running  southerly,  three  miles  from  ocean  shore,  to  a  point  on  the 
northern  line  of  Humboldt  County,  one  mile  south  of  the  mouth  of  Klamath 
River;  thence  easterly,  along  the  northern  boundary  of  Humboldt  County, 
to  the  summit  of  a  spur  of  the  Siskiyou  range  of  mountains;  thence  north- 
erly, following  the  summit  of  said  spur  of  the  Siskiyou  range  of  mountains, 
to  the  forty-second  parallel  of  north  latitude;  thence  due  Avest  to  the  place 
of  beginning.  \^Amendment  approved  March  11, 1SS7;  Statutes  and  Ameiid- 
ments  1887,  105;  to  be  in  force  from  and  after  its  passage.] 

The  following  section  also  formed  part  of  the  act  amending  sections  3909  and  3913  of  the 
Political  Code. 
Appoint  commissioner  —  Dtifies. 

Sec.  3.  As  soon  as  practicable  after  the  passage  of  this  act,  the  board  of  supervisors  of  Del 
Norte  County  and  the  board  of  supervisors  of  Siskiyou  County  shall  each  appoint  a  commis- 
sioner, wliose  duty  it  shall  be  to  meet  at  the  county  seat  of  Del  Norte  County  on  the  first  Mon- 
day of  July,  eighteen  hundred  and  eighty-seven,  or  as  soon  as  practicable  thereafter,  and 
proceed  to  ascertain  the  indebtedness  of  Del  Norte  County  at  the  date  of  the  passage  of  this 
act.  When  the  amount  of  such  indebtedness  is  ascertained,  they  shall  determine  what  portion 
thereof  shall  be  paid  by  Sislviyou  County,  upon  the  following  basis,  viz.:  taking,  first,  the  as- 
sessed value  of  all  the  property  in  Del  Norte  County,  as  appears  from  the  assessment  roll  of 
eighteen  hundred  and  eighty-six;  second,  taking  the  assessed  value  of  all  the  property  esti- 
mated or  being  in  that  portion  of  Del  Norte  County  by  this  act  annexed  to  Siskiyou  County,  — 
and  the  amount  to  be  paid  to  Del  Norte  County  by  Siskiyou  County  shall  be  that  proportion 
of  the  whole  debt  of  Del  Norte  County  that  the  assessed  value  of  the  property  in  the  annexed 
territory  bears  to  the  assessed  value  of  all  the  property  of  Del  Norte  County.  The  amount 
agreed  upon  as  a  just  proportion  to  be  paid  to  Del  Norte  County  by  Siskiyou  County  sliall  he 
forthwith  forwarded  by  said  commissioners  to  the  board  of  supervisors  of  Siskiyou  County, 
who,  upon  the  receipt  of  the  same,  shall  order  the  auditor  of  said  county  to  draw  a  warrant 
upon  the  treasurer  of  Siskiyou  County,  payable  out  of  the  general  fund,  in  favor  of  the  treas- 
urer of  Del  Norte  County,  for  the  amount  specified. 
Third  commissioner. 

Sec.  4.  Should  the  commissioners  herein  provided  for  be  unable  to  agree  in  respect  to  any 
of  the  matters  they  are  required  to  determine,  they  are  authorized  to  select  a  third  commis- 
sioner, who  shall  have  the  same  power  to  act  as  the  two  first  named,  and  tlie  decision  of  two  of 
said  commissioners  shall  bo  conclusive  upon  all  questions  submitted.  The  compensation  of  said 
commissioners  shall  be  five  dollars  per  day  for  each  day  actually  devoted  to  the  performance  of 
the  duties  imposed  upon  tliem,  together  with  all  necessary  traveling  expenses,  and  the  same 
siiall  be  paid  by  Siskiyou  County. 
Records  of  Del  Norte  County. 

Sec.  5.  On  the  demand  of  the  board  of  supervisors  of  Siskiyou  County,  the  recorder  of  Del 
Norte  County  shall,  within  four  mouths  after  said  demand,  prepare  and  deliver  to  the  recorder 
of  Siskiyou  County  suitable  books  of  records,  containing  certified  copies  of  all  conveyances, 
and  all  other  writings  or  instruments  concerning  or  ati'ecting  land  and  "real  estate  situated 
within  the  territory  by  this  act  annexed  to  Siskiyou  County.  For  the  services^  performed 
under  this  section,  the  county  of  Siskiyou  shall  pay  to  the  recorder  of  Del  Norte  County  such 
fees  as  are  now  allowed  him  by  law  for  similar  services;  and  the  board  of  supervisors  of  Siski- 
you County  are  hereby  required  to  order  the  auditor  of  said  county  to  draw  a  warrant  in  favor 
of  the  recorder  of  Del  Norte  County  upon  the  treasurer  of  Siskiyou  County,  for  tlio  amount  due, 
payable  out  of  the  general  fund  of  the  county;  and  upon  the  demand  of  the  board  of  supervisors 
of  Del  Norte  County,  the  board  of  supervisors  of  Siskiyou  County  shall  cause  to  be  forwarded  a 
certified  transcript  of  conveyances,  and  all  other  writings  or  instruments  concerning  or  afl'ect- 
iug  land  and  real  estate  situated  within  the  territory  by  this  act  annexed  to  Del  Norte  County, 
and  the  expenses  incurred  for  such  services  shall  be  paid  by  Siskiyou  County. 

Sec.  6.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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3913.   Defining  boundaries  of  SisJdyoib  County. 

Sec.  3913.  Commencing  on  the  northern  line  of  the  state  of  California, 
at  the  range  line  between  ranges  numbered  four  (4)  and  five  (5)  east  of 
Mount  Diablo  base  and  meridian;  thence  due  south  on  said  range  line  to  the 
northern  line  of  Shasta  County;  thence  westerly  along  the  northern  line  of 
Shasta  and  Trinity  counties  to  the  top  of  the  ridge  dividing  the  waters  of  the 
Salmon  and  its  tributaries  from  the  waters  that  flow  into  the  Klamath  and 
Trinity  rivers  and  their  tributaries,  to  where  the  Salmon  enters  the  Klamath 
River;  thence  westerly  on  a  direct  line  to  the  summit  of  the  spur  of  the  Sis- 
kiyou range  of  mountains;  thence  northeasterly,  following  the  southeasterly 
line  of  Del  Norte  County,  as  described  in  section  one  of  this  act,  to  the  forty- 
second  parallel  of  north  latitude;  thence  due  east  along  the  line  dividing  the 
states  of  Oregon  and  California,  to  the  place  of  beginning.  [Amendment  ap- 
proved March  11,  1887;  Statutes  and  Amendments  1887,  105;  to  he  in  force 
from  and  after  its  passage.'\ 

See  note  to  section  3909. 

3924.    Boundary  of  Placer  County. 

Sec.  3924.  Beginning  at  a  point  where  the  west  line  of  township  ten 
north,  range  five  east,  Mount  Diablo  meridian,  intersects  the  northern  line 
of  Sacramento  County,  as  established  in  section  three  thousand  nine  hun- 
dred and  twenty-eight;  thence  north,  on  range  line,  to  the  northwest  corner 
of  section  six,  in  township  ten  north,  range  five  east;  thence  east,  on  town- 
ship line,  to  the  southwest  corner  of  section  thirty-one,  township  eleven  north, 
range  five  east;  thence  north,  on  range  line,  to  the  northwest  corner  of  town- 
ship twelve  north,  range  five  east;  thence  east  to  the  southwest  corner  of 
section  thirty-four,  township  thirteen  north,  range  five  east;  thence  north  to 
Bear  River;  thence,  on  southern  line  of  Yuba  and  Nevada  counties,  up  said 
river  to  its  source;  thence  east,  in  a  direct  line,  to  the  eastern  line  of  the 
state  of  California,  forming  northeast  corner;  thence  southerly,  along  said 
line,  to  the  northeast  corner  of  El  Dorado,  as  established  in  section  three 
thousand  nine  hundred  and  twenty-seven;  thence  westerly,  on  the  northern 
lines  of  El  Dorado  and  Sacramento,  as  established  in  section  three  thou- 
sand nine  hundred  and  twenty-seven  and  three  thousand  nine  hundred  and 
twenty-eight,  to  the  place  of  beginning.  [Amendment  approved  March  19, 
1889;  Statutes  and  Amendments  1889,  402;  to  take  effect  and  be  in  force  from 
and  after  its  passage-l 

3945.  An  Act  to  create  the  county  of  Orange,  to  define  the  boundaries  thereof,  to  determine 
the  county  seat  by  an  election,  and  to  provide  for  its  organization  and  election  of  officers,  and 
to  classify  said  county. 

[Approved  March  11,  1889;  1889, 123.1 
Formation  of  county  of  Orange.  , 

Section  L  Upon  the  assent  of  two  thirds  of  the  qualified  electors,  voting  at  an  election  to 
be  held  for  that  purpose,  as  provided  in  sections  four  and  five  of  this  act,  there  shall  be  formed 
out  of  the  southeast  part  of  Los  Angeles  County  a  new  county,  to  be  known  as  the  county  of 
Orange,  which  shall  rank  as  a  county  of  the  fifteenth  class,  until  the  census  of  eighteen  hun- 
dred and  ninety  is  taken,  and  a  new  apportionment  is  had. 

Boundaries. 

Sec.  2.  The  boundaries  of  Orange  County  shall  be  as  follows:  Beginning  at  a  point  in  the 
Pacific  Ocean  three  miles  southwest  of  the  center  of  the  mouth  of  Coyote  Creek,  proceeding  up 
said  creek  in  a  northeasterly  direction  until  it  intersects  the  township  line  between  township 
three  south  of  ranges  ten  and  eleven  west;  thence  north  on  said  township  line  to  the  northwest 
corner  of  section  six,  township  three  south,  range  ten  west;  thence  east  on  said  township  line 
until  it  intersects  the  boundary  line  between  San  Bernardino  and  Los  Angeles  counties;  then.e 
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along  said  boundary  southeasterly  until  it  intersects  the  boundary  line  of  San  Diego  County; 
Ihcnce  along  said  line  southwest  until  it  reaches  the  Pacific  coast;  thence  in  the  same  direction 
to  a  point  three  miles  in  said  Pacific  Ocean;  thence  in  northwesterly  line  parallel  to  said  coast 
to  the  point  of  beginning. 

County  seat. 

Sec.  3.     The  county  seat  of  the  county  of  Orange  shall  be  chosen  as  hereinafter  provided. 

Appointment  0/ commissioners  to  perfect  orr/nnization  —  Duties. 

Sec.  4.  The  governor  shall,  when  this  act  takes  effect,  appoint  five  persons,  residents  and 
electors  of  the  county  of  Orange,  who  shall  be  and  constitute  a  board  of  commissioners,  to  per- 
fect the  organization  of  said  county,  a  majority  of  whom  shall  constitute  a  quorum.  Said 
commissioners  shall  meet  in  the  city  of  Santa  Ana,  within  twenty  days  after  tlieir  aiipointment, 
and  after  being  duly  sworn  to  faithfully  discharge  their  duties  as  prescribed  in  this  act,  shall 
organize  by  electing  from  their  number  a  president  and  secretary;  upon  the  first  Monday  of 
the  second  month  next  succeeding  the  passage  of  this  act,  it  shall  be  the  duty  of  the  commis- 
sioners to  order  a  special  election  to  be  held  within  the  boundaries  of  the  proposed  county  of 
Orange,  on  the  first  Tuesday  after  the  first  INIonday  of  the  month  following,  and  they  shall 
cause  notice  of  the  same  to  be  printed  in  two  newspapers  of  general  circulation  published  in 
said  proposed  county  of  Orange.  The  said  notice  shall  contain  the  names  of  the  election 
officers,  and  a  list  of  the  polling-places,  with  the  time  of  opening  and  closing  the  polls  on  elec- 
tion day  (which  day  shall  also  be  named).  Such  notices,  if  published  in  weekly  uew.spapers, 
shall  appear  as  often  as  said  newspapers  are  published  between  the  day  of  meeting,  as  afore- 
said, and  the  date  of  such  election;  if  printed  in  papers  issued  oftener  than  once  a  week,  then 
the  same  shall  appear  once  in  each  week  from  the  day  of  such  meeting  to  the  date  of  the  elec- 
tion. The  precincts  existing  at  the  general  election  held  ou  November  sixth,  eighteen  hundred 
and  eighty-eighb,  and  the  fractious  of  such  precincts  then  existing,  as  are  divided  by  the  crea- 
tion of  the  proposed  county,  severally  constitute  the  precincts  for  such  election.  The  said 
election  shall  be  held  and  conducted  under  the  general  election  laws  of  the  state  applicable  to 
special  elections.  At  such  election  all  persons  voting  for  the  creation  of  Orange  County  shall 
have  written  or  printed  on  their  ballots  the  words:  •'  For  the  new  county  of  Orange,"  or  equiv- 
alent words;  and  all  persons  voting  against  tlie  creation  of  the  new  county  of  Orange  shall 
have  written  or  printed  on  their  ballots  the  words:  "Against  the  new  county  of  Orange,"  or 
equivalent  words.  If,  at  such  election,  less  than  two  thirds  of  the  qualified  electors  voting  for 
and  against  the  creation  of  the  proposed  county  vote  for  the  creation  of  said  county,  then  this 
act  shall  cease  to  be  of  any  force  or  effect.  If,  at  such  election,  two  thirds  of  the  qualified 
electors  voting  for  and  against  the  creation  of  tli2  proposed  county  vote  in  favor  thereof,  said 
commissioners  shall  then  divide  the  new  county  into  a  convenient  number  of  judicial  townships, 
road  and  school  districts,  define  their  boundaries,  and  designate  the  name  of  each.  They  shall 
also  divide  said  county  into  five  supervisorial  districts,  to  contain  as  nearly  as  practicable  an 
equal  number  of  inhabitants,  and  number  said  districts.  They  shall  also  establish  election 
precincts  in  said  county.  They  shall  give  thirty  days'  notice,  by  publication  in  one  or  more 
newspapers  published  in  the  county,  of  the  precincts  established,  and  shall  designate  the  name 
and  boimdaries  of  each  precinct,  and  number  and  boundaries  of  each  supervisorial  district. 
Said  commissioners,  their  president  and  secretary,  are  hereby  authorized  and  required  to  dis- 
charge the  same  duties  as  are  now  required  by  law  of  boards  of  supervisors  and  county  clerks 
in  the  counties  of  this  state,  so  far  as  the  same  applies  to  holding  elections,  canvassing  returns, 
and  issuing  certificates  of  election.  They  shall  keep  a  full  record  of  all  their  proceedings, 
transmitting  to  the  secretary  of  state  a  certified  copy  thereof,  filing  the  originals  with  the  origi- 
nal election  returns,  in  the  county  clerk's  office,  as  soon  as  he  shall  have  been  qualified,  aud 
thereupon  the  powers  and  duties  of  said  commissioners  shall  cease  and  terminate. 

Election  for  county  officers. 

Sec.  5.  Within  a  period  not  exceeding  six  months  from  the  time  of  the  first  meeting  of  the 
commissioners  heretofore  provided  for,  said  commissioners  shall  order  an  election  to  be  held  in 
said  county  of  Orange,  which  shall  be  held  in  the  manner,  so  far  as  practicable,  as  required  by 
the  Political  Code,  sections  one  thousand  and  forty-one  to  one  thousand  two  hundred  and  ninety- 
seven,  inclusive;  provided,  that  said  board  of  commissioners  shall  continue  to  hold  their  meet- 
ings in  the  city  of  Santa  Ana  until  they  have  completed  the  canvass  of  the  returns  of  the  elec- 
tion, and  issued  the  certificates  of  election  required  by  this  act.  There  shall  be  chosen  at  said 
election,  by  the  qualified  electors  of  said  county,  one  judge  of  superior  court,  one  district  attor- 
ney, one  county  clerk,  who  shall  be  ex  officio  clerk  of  the  superior  court  and  clerk  of  the  board  of 
supervisors,  one  recorder,  who  shall  be  ex  officio  auditor,  one  sheriff,  who  shall  be  ex  ofiicio  tax 
collector,  one  county  treasurer,  one  county  assessor,  one  county  suj)erintcndent  of  public 
schools,  one  county  sur\^eyor,  one  county  coroner,  who  shall  be  ex  officio  public  administrator. 
There  shall  be  chosen  at  said  election  one  supervisor  for  each  supervisorial  district  in  said 
county;  provided,  that  all  duly  elected  and  qualified  supervisors  of  Los  Angeles  County  who, 
at  the  taking  effect  of  this  act,  are  residents  of  Orange  County,  shall  hold  their  offices  for  the 
term  provided  by  law,  upon  having  duly  qualified  as  supervisors  of  Orange  County  for  the  rc- 
S])ective  districts  in  which  they  reside,  as  said  districts  arc  organized  by  the  action  of  the  board 
of  commissioners  provided  for  in  this  act.  There  shall  be  chosen  at  said  election  two  justices  of 
the  peace,  and  two  constables  for  each  township;  j'o'ovidcd,  that  all  justices  of  the  peace  and 
constables,  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents  of  Orange  County, 
shall  hold  their  offices  for  the  time  provided  by  law,  upon  having  qualified  as  justices  of  the 
peace  and  constables  of  Orange  County  for  the  respective  townships  in  which  they  severally 
reside,  as  said  townships  are  organized  by  the  action  of  the  board  of  commissioners  provided  for 
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in  this  act.  There  shall  be  chosen  at  said  election  three  school  trustees  for  each  school  district; 
provided,  that  all  school  trustees  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents 
of  Orange  County,  sliall  hold  their  offices  for  the  time  provided  by  law,  upon  having  duly  quali- 
fied as  school  trustees  of  Orange  County  for  the  respective  school  districts  in  which  they  sev- 
erally reside,  as  said  districts  are  organized  by  the  board  of  commissioners  provided  for  in  this 
act.  There  shall  also  be  chosen  at  said  election  one  road  overseer  for  each  road  district;  pro- 
vided, that  all  road  overseers  acting  as  such  at  the  time  of  the  passage  of  this  act,  residents  of 
Orange  County,  shall  hold  their  offices  for  the  time  provided  by  law,  upon  having  duly  quali- 
fied as  road  overseers  of  Orange  County  for  the  respective  road  districts,  in  which  they  sever- 
ally reside,  as  said  districts  are  organized  by  the  action  of  the  board  of  commissioners  provided 
for  in  this  act.  All  the  officers  elected  at  said  election,  or  who  qualify  under  the  provisions  of 
this  act,  shall  enter,  immediately  after  tlieir  qualification,  upon  the  discharge  of  the  duties 
of  their  respective  offices,  and  shall  hold  such  offices  until  the  time  provided  by  general  law  for 
the  election  and  qualification  of  such  officers  of  this  state,  and  until  their  successors  are  elected 
and  qualified.  At  said  election  shall  be  submitted  to  the  qualified  electors  the  location  of  the 
county  seat  of  said  Orange  County,  and  the  place  receiving  the  highest  number  of  votes  there- 
for shall  be  declared  by  the  commissioners  the  county  seat  of  said  county. 

Qualifications  of  electors. 

Sec.  6.  All  qualified  electors  of  this  state,  who  have  been  residents  and  electors  of  said  ter- 
ritory of  Orange  County  for  ninety  days  preceding  the  election  provided  for  in  section  five  of 
this  act,  shall  be  qualified  to  vote  at  said  election.  The  register  of  Los  Angeles  County  used 
at  the  general  election  held  in  the  year  eighteen  hundred  and  eighty-eight,  in  the  territory  of 
the  new  created  county  of  Orange,  shall  be  prima  facie  evidence  for  the  qualification  of  electors. 
The  county  clerk  of  Los  Angeles  County  is  hereby  directed  to  furnish  the  commissioners  of 
Orange  County  a  certificate,  under  seal,  showing  the  additional  names  of  voters  on  the  great 
register  of  Los  Angeles  County,  registered  as  residing  in  the  territory  forming  the  county  of 
Orange  since  the  last  great  register  of  Los  Angeles  County  was  printed;  and  the  certificate  of 
the  county  clerk  of  Los  Angeles  County,  under  seal,  showing  the  registration  of  any  qualified 
voter  who  resides  in  the  territory  forming  the  county  of  Orange,  up  to  the  date  of  election,  shall 
entitle  the  holder  thereof,  if  otherwise  qualified  by  law,  to  vote  at  said  election. 

Duty  of  supervisors. 

Sec.  7.  It  shall  be  the  duty  of  the  board  of  supervisors  of  Orange  County,  whose  election 
is  by  the  act  provided  for,  to  meet  at  the  county  seat  on  the  first  Slonday  of  the  month  sub- 
sequent to  their  election  and  qualification,  the  member  representing  district  number  one  being 
chairman.  They  shall  then  allow  such  remuneration  to  the  commissioners  and  officers  of  elec- 
tion as  they  may  think  just  and  proper;  and  such  allowance  shall  be  paid  by  a  warrant  drawn 
in  favor  of  each  by  the  proper  officers.  Said  board,  or  a  majority  of  them,  shall  then  appoint 
two  freeholders,  residents  of  Orange  County,  to  act  as  a  board  of  commissioners,  whose  duty  it 
shall  be  to  meet  a  like  number  of  commissioners,  appointed  by  the  board  of  supervisors  of  Los 
Angeles  County,  at  a  time  and  place  agreed  on.  Such  joint  commissioners  shall  then  organize 
by  appointing  from  their  number  a  president  and  secretary,  and  shall  immediately  proceed  to 
determine  the  indebtedness  of  said  county  existing  at  the  time  this  act  takes  efi"ect,  as  herein- 
after provided.  Said  commissioners  shall  have  power  to  compel  the  attendance  of  such  persons 
and  the  production  of  such  books  and  papers  before  them  as  they  may  require  in  performing 
the  duties  imposed  by  this  act;  and  it  shall  be  the  duty  of  the  sheriffs  of  Los  Angeles  and 
Orange  counties  to  execute  all  lawful  orders  of  said  commisioners  in  their  respective  counties; 
and  for  any  services  performed,  the  sheriffs  shall  be  allowed  the  same  fees  as  are  allowed  for 
like  services  in  civil  cases;  and  all  the  witnesses  attending  before  these  commissioners,  by  their 
order,  shall  be  entitled  to  the  same  compensation  and  mileage  as  is  allowed  to  witnesses  in  civil 
cases;  provided,  no  witness  shall  be  excused  from  attendance  at  the  time  and  place  mentioned 
in  said  order  or  subpoena  by  reason  of  the  failure  of  the  officer  making  service  thereof  to  ten- 
der his  fees  in  advance.  Should  any  vacancy  occur  in  said  commissioners,  by  death,  resigna- 
tion, or  otherwise,  the  board  of  supervisors  of  the  county  in  which  such  vacancy  shall  occur 
shall  have  power  to  fill  the  vacancy  by  appointment.  Should  the  commissioners  before  desig- 
nated be  unable  to  agree  in  the  discharge  of  duties  imposed  by  the  provisions  of  this  act,  they 
are  hereby  required  and  empowered  to  appoint  a  fifth,  commissioner,  which  commissioner  so 
appointed  shall  be  a  member  of  said  board  of  commissioners  from  and  after  his  appointment. 
The  full  number  of  commissioners  shall  be  necessary  to  constitute  a  quorum  for  the  transaction 
of  business;  and  if  said  commissioners  should  fail,  neglect,  or  refuse  to  appoint  a  fifth  commis- 
sioner, as  provided  in  this  section,  it  shall  be  the  duty  of  the  governor  of  the  state  of  Califor- 
nia to  appoint  the  fifth  commissioner.  They  shall  ascertain  the  total  amount  of  indebtedness  of 
Los  Ajigeles  County  existing  at  the  time  this  act  takes  effect,  and  also  the  total  value  of  all 
assets  of  said  county,  including  real  estate,  buildings,  and  bridges,  erected  or  in  progress  of 
erection,  money,  and  solvent  credits  of  whatever  nature,  and  auy  other  property  belonging  to 
the  said  coimty  of  Los  Angeles.  They  shall  also  ascertain  the  assessed  value  of  all  property  in 
Los  Ajigeles  County  under  the  assessment  made  in  eighteen  hundred  and  eighty-eight,  and  also 
the  assessed  value  of  the  property  under  the  same  assessment  assessed  in  the  territory  hereby 
set  apart  to  form  Orange  County.  They  shall  then  find  the  balance  of  the  total  assets  and 
indebtedness  of  Los  Angeles  County,  and  if  there  is  a  balance  of  indebtedness  against  said 
county,  the  same  shall  be  divided  between  the  two  counties  according  to  the  following  propor- 
tion: As  the  total  assessed  value  of  the  property  of  Los  Angeles  County,  at  the  time  of  the 
taking  effect  of  this  act,  is  to  the  total  assessed  value  of  the  property  in  Orange  County,  so  is 
the  balance  of  said  indebtedness  so  as  aforesaid  ascertained,  to  the  amount  of  said  indebtedness 
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to  be  assumed  and  paid  by  Orange  Coiinty  to  Los  Angeles  County.  Said  commissioners  shall 
then  certify  forthwith  to  the  respective  boards  of  supervisors  of  said  counties  of  Orange  and 
Los  Angeles  such  amounts  of  the  said  indebtedness  due  from  Orange  County,  together  with  the 
ascertained  value  of  all  bridges  and  other  property  estimated  and  reckoned  among  the  assets  of 
Los  Angeles  County,  as  aforesaid,  erected  or  purchased  by  county  funds,  and  situated  in 
Orange  County,  which  property  shall  be  charged  to  the  new  county,  and  the  amount  thereof 
shall  be  an  indebtedness  to  Los  Angeles  County,  and  shall  thereupon  become  the  property  of 
said  Orange  County.  In  case  said  commissioners  shall  find  a  balance  of  assets  of  Los  Angeles 
County  over  and  abovo  its  liabilities,  they  shall  belong  to  Orange  County  by  the  proportioa 
aforesaid,  and  shall  certify  the  same  to  the  said  boards  of  supervisors,  togetlier  with  the  value 
of  the  bridges  and  other  property  as  aforesaid;  and  if  the  amount  of  said  balance  of  assets  be- 
longing to  Orange  County  is  less  than  the  value  of  said  firopcrty,  then  the  diflference  between 
the  two  amounts  shall  be  assumed  and  paid  by  Orange  County  to  Los  Angeles  County;  but  if 
said  amount  is  greater  than  the  value  of  said  property,  then  said  Los  Angeles  County  shall  pay 
the  difference  between  the  two  amounts  to  said  Orange  County.  The  board  shall,  in  accord- 
ance with  the  general  laws,  levy  state  and  county  taxes.  Twenty  per  cent  of  the  county  tax 
shall  be  collected  and  set  apart  as  a  sinking  fund,  to  liquidate  the  debt  due  from  Orange  County 
to  the  county  of  Los  Angeles,  being  the  former's  portion  of  the  original  indebtedness;  and 
when  there  shall  bo  five  hundred  dollars  or  more  placed  to  the  credit  of  the  sinking  fund,  it 
shall  be  the  duty  of  the  board  of  supervisors  of  Orange  County,  provided  no  coupons  of  said 
county  are  past  due,  or  in  danger  of  being  unprovided  for  on  maturity,  to  draw,  upon  their  own 
order,  such  sum  as  may  be  required  to  pay  the  principal  and  iiiterest  of  one  or  more  of  the 
bobds  of  the  county  of  Orange,  and  upon  presentation  to  the  treasurer  of  the  county  of  Los 
Angeles,  of  the  said  sum  of  money,  he  shall  surrender  to  the  said  board  of  supervisors  such 
number  of  Orange  County  bonds  as  shall  be  redeemed  by  such  payment.  Said  bonds  shall  then 
be  canceled,  and  on  their  face  countersigned  by  the  chairman  of  the  board  of  supervisors,  and 
filed  in  the  clerk's  office.  Said  board  of  supervisors  shall  have  and  exercise  such  other  powers 
and  duties  as  are  conferred  by  the  genei-al  laws  on  boards  of  supervisors  of  this  state.  Tho 
levy  of  taxes  and  coUectiens  held  for  the  first  year  shall  be  as  effective  as  if  levied  at  the  time 
provided  in  the  general  laws. 

To  transcribe  records  of  -profcrty . 

Sec.  8.  The  board  of  supervisors  of  Orange  County  are  hereby  authorized  to  provide  suit- 
able books,  and  contract  with  some  competent  person  to  transcribe  from  the  records  of  Los 
Angeles  County  such  parts  thereof  as  relate  to  property  situated  in  Orange  County,  and  said 
records,  when  so  transcribed  and  certified,  shall  have  the  same  force  and  effect  as  such  original 
records.  The  person  so  employed  shall  have  access  to  said  records  of  Los  Angeles  County  for 
said  purpose  of  transcribing  the  same.  The  compensation  for  said  services  shall  be  fixed  and 
allowed  by  the  board  of  supervisors  of  Orange  Coiinty,  not  to  exceed  for  transcribing  fifteen 
cents  per  folio.  Tlie  recorder  of  Los  Angeles  County  shall  examine  said  transcript  and  certify 
to  the  correctness  of  each  deed,  mortgage,  and  other  instrument,  and  affix  his  seal  to  the  same; 
for  which  service  he  shall  receive  a  sum  not  to  exceed  twenty-five  cents  for  each  instrument  so 
examined,  certified,  and  sealed.  For  each  instrument  found  to  be  incorrectly  transcribed,  he 
shall  receive  a  fee  of  fifty  cents,  to  be  deducted  from  tho  pay  of  the  party  who  transcribed  the 
same. 

Removal  of  actions  from  courts  of  Los  Anr/cles  County. 

Sec.  9.  All  actions  or  special  proceedings,  whether  original  or  upon  appeal,  civil  or  crimi- 
nal, which  shall  be  pending  in  the  superior  courts  in  the  county  of  Los  Angeles  at  the  time  of 
tho  organization  of  Orange  County,  in  which  the  defendants  are  residents  of  Orange  County, 
shall  be  i-emoved  for  trial  and  final  determination  to  the  superior  court  of  Orange  County,  on 
motion  of  any  party  interested;  provided,  that  all  actions  commenced  for  collection  of  licenses 
shall  not  be  removed  from  the  courts  of  Los  Angeles  County;  provided  further,  that  in  all  criminal 
cases  where  the  offense  was  committed  withm  tho  present  limits  of  Orange  County,  upon  tlio 
application  of  the  district  attorney  of  Orange  County,  said  cases  shall  be  removed  to  Oraugo 
County. 

Election  ofcotmty  officers. 

Sec.  10.  The  county  officers  of  Orange  County  sliall,  except  as  otherwise  jirovided  by  this 
act,  be  elected  at  the  same  time  as  county  officers  in  other  counties  of  tliis  state,  and  shall  hold 
their  oificcs  for  tlie  time  fixed  by  law,  and  perform  all  duties  required  by  the  general  laws  of 
this  state.  They  shall  give  bonds,  as  required  in  section  four  thousand  one  hundred  and 
twenty-two  of  the  Political  Code,  for  the  faithful  discharge  of  their  duties,  to  be  approved  by 
the  judge  of  the  superior  court. 

Notaries  'public. 

Sec.  11.  The  notaries  public  of  Los  Angeles  County,  residents  of  Orange  County  at  tho  date 
of  their  appointment,  shall  hold  their  offices  until  the  expiration  of  their  terms. 

Duty  of  superintendent  ofpuhlic  instruction  of  Los  Anjcles  County. 

Sec.  12.  The  superintendent  of  public  schools  of" the  county  of  Los  Angeles  shall  furnish  the 
superintendent  of  public  schools  of  Orange  County  with  a  certified  copy  of  the  last  school  census 
list  of  the  different  school  districts  in  the  territory  set  apart  to  form  Orange  County,  and  draw 
his  warrant  on  tlie  treasurer  of  Los  Angeles  County,  in  favor  of  tho  supenntemlent  of  schools 
of  Orange  County,  for  all  money  that  is  or  may  be  due  by  ap])ortioiunc[it,  or  otherwise,  to  tho 
different  school  districts  of  Orange  County;  and  tho  auditor  of  Los  Angeles  County  shall,  in  like 
manner,  draw  his  warrant  in  favor  of  the  auditor  of  Orange  County  for  all  money  that  is  or  may 
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bo  due  by  apportionment,  or  otherwise,  to  the  different  road  district  funds  in  the  territory  set 
apart  to  form  Orange  County,  and  be  properly  credited  to  the  respective  districts  in  Baid  county. 
Senatorial  and  assembly  districts. 

Sec.  13.  The  county  of  Orange  shall  be  attached  to  and  form  a  part  of  the  thirty-ninth  sen- 
atorial district,  and  of  the  seventy-eighth  assembly  district,  and  until  a  new  apportionment, 
shall  join  Los  Angeles  County  in  electing  a  senator  and  assemblyman  from  said  districts. 

Sec.  14.  This  act  shall  take  effect  and  be  in  force  from  and  after  the  date  of  its  passage  and 
approval. 

3948.  An  Act  to  amend  an  act  entitled  "An  Act  to  create  the  county  of  San  Benito,  to  establish  the 
boundaries  thereof,  and  to  provide  for  its  orr/anizafion,"  approved  February  12,  187  If,  providing  for 
a  chanije  and  the  establishment  of  the  boundaries  tJiereof,  the  same  to  include  therein  portions  of  tlie 
counties  of  Fresno  and  Merced,  and  to  provide  for  the  payment  of  the  portions  of  the  indebtedness 
of  said  counties  equitably  chargeable  to  San  Benito  County. 

[Approved  March  11, 1SS7;  18S7, 103.] 
Section  1.     Section  two  of  said  act  is  amended  to  read  as  follows;  — 
Defining  boundaries  of  San  Benito  Comity. 

Section  2.  The  boundaries  of  San  Benito  County  shall  ba  as  follows:  Commencing  at  a  point 
in  the  center  of  the  Pajaro  River,  said  point  being  the  northwest  corner  of  the  Rancho  las 
Arromitas  y  Agua  Caliente,  and  being  on  the  northern  boundary  line  of  Monterey  County,  and 
running  thence  in  a  southerly  direction  along  the  southwest  boundary  of  said  rancho  to  the 
southwest  corner  thereof;  thence  southerly  in  a  direct  line  to  the  summit  of  the  Gabilan  range 
of  mountains,  and  thence  southeasterly  along  the  summit  of  said  Gabilan  Mountains  to  the 
Chaloue  Peak;  thence  southeasterly  in  a  direct  line  to  the  division  line  of  the  parts  of  the  Sau 
Lorenzo  Sobrantes  Rancho,  oMmed  respectively  by  Breen  and  Dunn;  thence  along  said  dividing 
line  of  said  rancho  to  the  southern  boundary  thereof;  thence  due  south  to  the  San  Lorenzo 
Creek;  thence  southeasterly  up  the  center  of  said  San  Lorenzo  or  Lewis  Creek,  and  up  the 
North  Fork  thereof,  to  the  summit  of  the  divide  between  the  waters  of  said  Lewis  Creek  and 
San  Benito  Creek;  thence  following  said  divide  southerly  to  the  eastern  boundary  of  Monterey 
County  and  the  summit  of  the  Coast  Range  of  mountains;  thence  northerly,  following  the 
summit  of  said  mountains  to  where  the  range  line  between  townships  eighteen  south,  of  ranges 
twelve  and  thirteen  east.  Mount  Diablo  meridian,  crosses  the  same;  thence  northerly  along  said 
range  line  to  the  northeast  corner  of  township  eighteen  south,  range  twelve  east;  thence  north- 
erly along  said  township  line  to  the  southeast  corner  of  township  sixteen  south,  range  twelve 
east,  Mount  Diablo  base  and  meridian;  thence  northwest  in  a  straight  line  to  the  northeast  cor- 
ner of  township  fourteen  south,  range  nine  east;  thence  in  a  straight  line  northwesterly,  run- 
ning toward  the  northeast  corner  of  township  thii-teen  south,  range  seven  east,  to  a  point  where 
Baid  line  intersects  the  present  boundary  line  between  the  counties  of  San  Benito  and  Merced; 
thence  along  the  present  boundary  line  between  the  counties  of  San  Benito  and  Merced  to  the 
northeast  corner  of  San  Benito  Count}'^  and  southeast  corner  of  Santa  Clara  County;  thence 
following  the  present  county  line  between  the  counties  of  Santa  Clara  and  San  Benito,  and 
Santa  Cruz  and  Sau  Benito,  to  the  place  of  beginning.  The  county  of  San  Benito  shall  pay  to 
the  counties  of  Fresno  and  Merced  the  proportions  of  the  respective  indebtedness  of  said  coun- 
ties, equitably  chargeable  against  said  county  of  San  Benito,  the  amount  thereof  payable  to 
each  of  said  counties  to  be  ascertained  and  determined  by  the  boards  of  supervisors  of  the  coun- 
ties of  San  Benito,  Jlerced,  and  Fresno;  and  in  determining  the  amounts  justly  chargeable  to 
said  San  Benito  County,  said  boards  of  supervisors  shall  ascertain  the  amount  of  the  indebted- 
ness of  each  of  the  counties  of  Fresno  and  Merced,  and  deduct  therefrom  the  value  of  all 
county  property  and  legal  assets;  and  the  county  of  San  Benito  shall  pay  such  proportion  of 
the  balance  of  such  indebtedness  as  the  assessed  value  of  the  property  in  the  territory  trans- 
ferred from  said  counties,  respectively,  to  said  San  Benito  County  bears  to  the  value  of  the 
property  remaining  in  said  counties  of  Fresno  and  Merced,  according  to  the  assessment  rolls  of 
said  counties  for  the  year  A.  D.  eighteen  hundred  and  eighty-six;  and  the  amounts  thus  deter- 
mined by  said  boards  of  supervisors  as  justly  payable  by  said  county  of  San  Benito  to  the 
respective  counties  of  Merced  and  Fresno  shall  be  paid  as  other  indebtedness  of  said  county  is 
or  shall  be  payable. 
Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  directing  the  tramcription  of  all  matters  of  record  in  the  offices  of  the  county  clerhs  and  county 
recorders  of  the  counties  of  Fresno  and  Merced,  concerning  real  estate  in  the  territory  taken  from 
those  comities  and  added  to  that  of  the  county  of  San  Benito  by  act  of  the  legislature  entitled  "An 
Act  to  amend  an  act  to  create  the  county  of  San  Benito,  to  establish  the  boundaries  thereof,  and  to 
provide  for  its  organization,"  approved  February  12,  1874,  providing  for  a  change  and  the  estab- 
lishment of  the  boundaries  thereof,  the  same  to  include  therein  portions  of  the  counties  of  Fresno 
and  Merced,  and  to  provide  for  the  payment  of  the  portions  of  the  indebtedness  of  said  counties 
equitably  chargeable  to  San  Benito  County,  approved  March  11,  1887. 
[Approved  March  11, 1889;  1889,  107.] 
Transcribing  records  of  real  property  in  the  counties  of  Fresno  and  Merced  now  lying  in  the  county 
of  San  Benito. 

Section  1.  The  board  of  supervisors  of  the  county  of  San  Benito  is  hereby  directed,  within 
sixty  days  after  the  passage  of  this  act,  to  appoint  some  suitable  and  competent  j)erson  to  tran- 
scribe all  matters  of  record  in  the  offices  of  the  county  recorder  and  county  clerk  of  the  coun- 
ties of  Fresno  and  Merced,  relative  to  the  real  estate  or  evidencing  or  concerning  title  to  th« 
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lanrla  embraced  ■within  the  territory  taken  from  the  counties  of  Fresno  and  Merced  and  added 
to  that  of  the  county  of  San  Benito  by  au  act  of  the  legislature  entitled  "An  Act  to  amend  an 
act  entitled  'An  Act  to  create  the  county  of  San  Benito,  to  establish  the  boundaries  thereof, 
and  to  provide  for  its  organization,' "  approved  February  twelfth,  eighteen  hundred  and  sev- 
enty-four, providing  for  a  change  and  the  estal)lishment  of  the  boundaries  thereof,  the  same 
to  include  therein  portions  of  the  counties  of  Fresno  and  Merced,  and  to  provide  for  the  pay- 
ment of  the  portions  of  the  indebtedness  of  said  counties  equitably  chargeable  to  San  Benito 
County. 
Time  within  which  to  •perform  the  same. 

Sec.  2.  The  person  so  appointed  shall,  within  six  months  from  his  said  appointment,  fully 
and  correctly  transcribe  or  cause  to  be  transcribed  all  of  the  records  mentioned  in  this  act,  and 
shall  index  the  same  in  separate  index-books  in  the  same  manner  as  similar  matters  are  now 
required  by  law  to  be  indexed.  Upon  tlie  completion  of  said  trauscrii^tion  by  such  person,  he 
shall  certify  to  the  correctness  thereof,  and  file  the  same  in  the  oftice  of  the  county  recorder  of 
the  said  county  of  San  Benito,  and  the  same  shall  thereafter  be  valid,  and  considered  a  part  of 
the  records  of  said  county  of  San  Benito,  and  shall  be  received  in  all  the  courts  of  this  state  or 
elsewhere,  and  in  all  proceedings,  as  evidence,  with  the  same  force  and  full  effect  and  subject 
to  the  same  objections  only  as  may  l)e  made  to  the  records  frona  which  such  transcription  is 
made;  that  is  to  say,  said  transcription  and  all  parts  thereof  shall  be  considered  as  prima  facie 
evidence  of  the  original  records  and  the  papers  from  which  said  original  record  was  made,  and 
shall  be  received  in  evidence  the  same  as  said  original  records.  Certified  copies  of  said  tran- 
scription or  parts  thereof  may,  in  all  cases,  be  used  with  the  same  force  and  effect  as  certitied 
copies  of  the  original  record  might  have  been  used,  and  the  custodian  of  said  transcribed 
records  is  hei-eby  authorized  to  make  certified  copies  of  said  transcribed  records  the  same  as 
other  records. 
Compensation  for  transcrihinc]. 

Sec.  3.  The  person  appointed  and  making  such  transcription  shall  receive  as  compensation 
therefor  the  sum  of  twenty-five  cents  per  folio  for  all  matters  so  transcribed,  and  ten  cents 
for  each  name  indexed;  the  same,  together  with  the  cost  of  all  books,  maps,  and  papers  neces- 
sary for  such  transcription  and  indexing  thereof,  shall  be  a  ciiarge  against  said  county  of  San 
Benito. 
Access  to  records  of  Fresno  and  Merced  couniies.\ 

Sec.  4.  The  person  appointed  shall  have  access  to  all  the  records  of  said  counties  of  Fresno 
and  Merced  for  said  purpose  of  transcribing  the  same. 

Seo.  5.     This  act  shall  take  and  be  in  effect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Section  4003. 

4003.     Liability  for  injuries  from  de-  given  by  statute.    Section  50  of  the  act  entitled 

fective  bridge. — A  quasi  corporation,  such  "An  Act  concerning  roads  and  highways  in 

as  a  county,  is  under  no  common-law  oljliga-  Contra   Costa  County  "  (Stats.   1S75-7G,  237), 

tion   to  repair   highways,  streets,  or   bridges  which  makes  the  county  "  responsible  for  pro- 

withiu  its  limits;  and  even  when  the  legisla-  viding  and  keeping  passable  and  in  good  repair 

ture  enjoins  such  duty,  a  county  is  not  liable  bridges   and   all   public   highways,"  does  not 

to  be  sued  for  damages  caused  by  a  neglect  to  create  such  a  liability:  Barnetl  v.  Contra  Co-sta 

perform  the  duty,  unless  the  action  is  expressly  County,  67  Cal.  /7. 

All  Act  to  autliorize  the  several  counties  of  this  state  to  create  a  bonded  indebtedness  for  certain 

purposes. 
[Approved  March  19, 1SS9;  18S9,  34aj 
Issuance  of  bonds  to  pay  county  indebtedness,  not  created  ly  laic,  to  be  submitted  to  a  vof^. 

Section  1.  Whenever  it  shall  appear  to  tiio  satisfaction  of  the  board  of  supervisors  of  any 
county  of  this  state  that  said  county  is  justly  indebted  to  any  person  or  persons  for  money  re- 
ceived into  the  treasury  of  said  county,  and  used  by  said  county,  and  whicii  said  indebtedness 
at  the  time  of  its  creation  was  not  authorized  by  law,  tliey  shall,  by  ordinance,  declare  tliat  said 
county  is  justly  indebted  to  the  person  or  persons  named  in  said  ordinance,  in  a  sum  named 
therein,  and  tliat  the  question  of  issuing  bonds  in  the  sum  therein  named,  for  the  purpose  of 
paying  said  debt,  shall  be  submitted  to  a  vote  of  the  legal  voters  of  said  county. 

Notice  of  election. 

Sec.  2.  The  supervisors  of  said  county  shall  thereupon  publish  a  notice  calling  an  election 
to  be  held  in  said  county,  submitting  to  the  voters  of  said  county  the  question  whether  said 
bonds  .shall  be  issued  or  not.  The  notice  shall  state  the  amount  of  bonds  to  be  issued,  the  pur- 
pose for  which  they  are  issued;  said  notice  shall  be  published,  and  the  election  lichlas  providetl' 
by  section  thirty-seven  of  the  act  of  the  legislature  of  the  state  of  California,  entitled  "  An  Act 
to  establish  a  uniform  system  of  county  and  township  governments,"  approved  March  four- 
teenth, eighteen  hundred  and  eighty-three. 
Return. 

Sec.  3.  If  upon  return  of  the  election  it  shall  appear  that  two  thirds  of  all  the  voters  voting 
at  such  election  have  voted  in  favor  of  issuing  said  bonds,  the  supervisors  are  required  to  issue 
bonds  in  tlie  sum  named  in  tlie  notice  of  election,  payable  to  the  creditors  named  in  said  ordi- 
nance; said  bonds  shall  bear  interest  at  the  rate  of  five  per  cent  per  annum,  and  shall  be  pay- 
able at  such  time  as  the  board  of  supervisors  shall  order,  not  exceeding  twenty  years  from  date. 
They  shall  be  signed  by  the  chairman  of  the  board  of  supervisors  and  county  clerk. 
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Tax  levy  to  pay  interest. 

Sec.  4.  It  shall  be  the  duty  of  the  board  of  supervisors  each  year  to  levy  a  tax  suflScient  to 
pay  the  annual  interest  on  said  bonds,  and  to  pay  the  principal  as  the  same  ehall  become  due. 

This  act  is  to  take  effect  from  and  after  its  passage. 

4004.     An  Act  to  "provide  for  the  funding  of  certain  indebtedness  of  the  several  counties  of  this  state, 

and  the  issuance  of  bonds  therefor. 
[Approved  February  26, 1S89;  1880,  37.T 
Outstanding  indebtedness  of  counties,  when  way  he  funded. 

Section!.  Whenever  any  county  shall  have  had,  at  twelve  o'clock  meridian,  on  the  first 
day  of  January  eighteen  hundred  and  eighty,  an  outstanding  indebtedness  evidenced  by  bonds 
or  warrants  thereof,  theretofore  legally  issued,  and  such  indebtedness,  or  any  part  thereof, 
shall  have  been  thereafter  paid  out  of  the  income  and  revenue  received  by  such  county  since 
that  date,  and  such  county  shall  have  since  that  date  legally  incurred  an  indebtedness  evidenced 
by  warrants  thereof,  and  which  warrants  shall  not  have  been  paid  by  reason  of  such  application 
of  the  current  revenues  of  such  county  to  the  payment  of  the  indebtedness  of  former  years,  the 
board  of  supervisors  of  such  county,  by  a  vote  of  two  thirds  of  all  the  members  thereof,  arc  em- 
powered, if  they  deem  it  for  the  public  interest,  to  fund  such  last-mentioned  indebtedness,  and 
to  issue  bonds  of  such  county  therefor,  in  the  manner  provided  in  subdivision  fourteen  of  sec- 
tion twenty-five  of  an  act  entitled  "An  act  to  establish  a  uniform  system  of  county  and  town- 
ship governments,"  approved  March  fourteenth,  eighteen  hundred  and  eighty-tliree;  and  all  the 
provisions  of  said  subdivision  of  said  section  shall  apply  to  the  issuance,  disposal,  and  payment 
of  such  bonds,  and  to  the  levy  of  taxes  for  the  redemption  of  the  same,  except  as  herein  other- 
wise provided. 

When  not  permitted. 

Sec.  2.  No  iudebtednesa  of  such  county  shall  be  funded  under  the  provisions  of  this  act 
which  in  any  year  exceeded  the  income  and  revenue  provided  for  such  county  for  such  year, 
nor  which  shall  exceed  the  amount  of  the  current  revenue  which  shall  have  been  so  applied  to 
the  payment  of  indebtedness  oiitstanding  at  twelve  o'clock  meridian  on  the  first  day  of  Janu- 
ary, eighteen  hundred  and  eighty. 

Statement. 

Sec.  3.     Such  bonds  shall,  in  addition  to  the  matters  required  to  be  stated  therein  by  the 
provisions  of  the  above-mentioned  act,  contain  a  statement  that  they  are  issued  under  the  au- 
thority of  this  act,  referring  to  the  same  by  its  title  and  date  of  passage. 
Exchange  of  bonds  for  warrants  of  county. 

Sec.  4.  Such  bonds,  when  issued,  may  be  exchanged  by  the  county  treasurer,  under  the 
direction  of  the  board  of  supervisors,  only  for  warrants  of  such  county  legally  issued  since 
twelve  o'clock  meridian  on  the  first  day  of  January,  eighteen  hundred  and  eighty,  which,  to- 
gether with  warrants  theretofore  issued,  did  not,  in  any  year,  exceed  the  income  and  revenue 
provitled  for  such  county  for  such  year,  and  which  shall  remain  unpaid  because  the  revenue, 
otherwise  applicable  to  the  payment  of  the  same,  shall  have  been  so  applied  to  the  payment  of 
the  indebtedness  of  former  years.  If  any  portion  of  such  bonds  shall  be  sold  for  money,  the 
proceeds  thereof  shall  be  applied  exclusively  to  the  payment  of  the  warrants  mentioned  in  this 
section. 

Sec.  5.     This  act  shall  take  effect  immediately. 

Notes  of  Decisions  Applicable  to  Sections  4045,  4046. 

4045.     Iiicenses.  —  Under  this  section,  an  act,  is  invalid:  San  Lids  Obispo  County  \.  Hen- 

ordinance  of  a  board  of  supervisors  fixing  the  drichs,  71  Id.  242. 

rates  of  county  licenses  is  not  invalid,  because  Action  against  supervisors.  —  In  an  ac- 
not  passed  on  the  first  Monday  of  October,  if  tion  against  the  members  of  a  board  of  super- 
the  matter  of  fixing  the  rates  of  licenses  was  visors  of  a  county  to  recover  the  amount  of 
considered  by  the  board  on  that  day,  and  con-  certain  illegal  claims  alleged  to  have  been  un- 
tiuued  from  day  to  day,  and  the  ordinance  was  lawfully  allowed  and  ordered  paid  by  them  in 
finally  passed  as  soon  as  possible  thereafter:  their  official  capacity  out  of  the  county  treas- 
People  V.  Cole,  70  Cal.  59.  The  county  gov-  ury,  the  complaint  must  aver  the  nature  of  the 
ernment  act  of  March  14,  1883,  does  not  require  claims,  in  order  that  it  may  be  determined 
that  the  ordinance  shall  be  recorded  before  it  whether  the  acts  complained  of  are  illegal.  A 
goes  into  effect:  Id.  Nor  that  it  should  be  mere  allegation  that  the  members  of  the  board 
passed  on  the  first  Monday  in  October:  Santa  "misappropriated,  wrongfully,  unlawfull}', 
Clara  County  v.  S.  P.  I?.  B.  Co.,  C6  Id.  642.  and  illegally  allowed  and  paid  out,  large  su:n3 
The  act  of  March  13,  1883, — section  4045  of  of  money,"  and  that  the  demands  "wore 
the  Political  Code,  —  requiring  boards  of  super-  wrongfully,  unlawfully,  and  without  authority 
visors  to  fix  the  rates  of  county  licenses  on  the  of  law  allowed  and  ordered  paid,"  states  o:dy 
first  Monday  of  October  in  each  year,  was  re-  a  legal  conclusion,  and  is  insufficient:  I/cd ,e3 
pealed  by  the  county  government  act  of  March  v.  Dam,  72  Cal.  520.  Such  an  action  should 
14,  1883.  After  the  adoption  of  the  latter  act,  be  brought  in  the  name  of  the  county  as  the 
an  ordinance  of  a  board  of  supervisors  estab-  real  party  in  interest,  and  the  district  attorney 
lishing  the  rates  of  county  licenses,  passed  at  a  is  the  proper  person  to  prosecute  it.  But  con- 
session  other  than  a  regular  session,  and  before  ceding  that  a  tax  payer  has  the  right,  in  the 
the  board  had  provided  by  ordinance  for  regu-  absence  of  an  express  statutory  authorization, 
lar  sessions,  as  required  by  section  25  of  the  to   prosecute  the  action,  the  complaint  must 
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then  allege  facts  showing  a  refusal  or  ne':;lect 
on  the  part  of  the  district  attorney  to  institute 

it:  la. 

4046.    Contract  for  collection  of  debt 

due  county.  —  The  board  of  supervisors  of  a 
county  lias  power  to  contract  for  the  collection 
of  a  debt  due  the  county;  but  in  the  exercise 
of  that  power  it  has  no  authority  to  delegate 
to  others,  whom  it  employs  for  that  purpose, 
the  power  to  dctermino  whether  to  commence 
a  suit  in  the  name  of  the  county,  and  to  retain 
attorneys  to  manage  the  prosecution  thereof, 
nor  to  abdicate  its  control  of  such  a  suit,  or 
make  its  compromise  or  settlement  dependent 
upon  the  consent  of  strangers:  Scollai/  v.  Butte 
County,  G7  Cal.  249. 

Erection  of  county  jail  —  Adoption  of 
plans  on  condition.  —  A  resoluliou  of  a 
board  of  supervisors  of  a  county  adopting  cer- 
tain plans  submitted  to  them  by  an  architect 
for  the  erection  of  a  county  jail  iu  pursuance 


of  their  proposal  theretor,  on  condition  that 
the  board  receive  a  bid  from  a  reliable  party 
wlio  would  give  sullicient  bonds  to  erect  the 
jail  in  conformity  with  the  plans  for  a  specified 
sum,  is  an  "adoption"  of  such  plans,  within  tiie 
meaning  of  subdivision  9  of  section  25  of  the 
county  government  act:  Hall  v.  County  of  Los 
Anijclcs,  74  Cal.  502.  The  condition  contained 
in  the  resolution  is  fulfilled  if  the  board  receive 
a  bid  from  a  reliable  party  to  construct  the  jail 
in  accordance  with  the  plans  for  the  amount 
limited,  and  who  is  willing  to  enter  into  a  suf- 
ficient bond  therefor.  It  is  not  necessary  to 
the  fulfillment  of  the  condition  that  the  board 
actually  accept  the  bids:  Id.  The  board  of 
supervisors  are  justified  in  rescinding  the  con- 
tract if  they  had  Ijeen  induced  to  execute  it 
through  tlic  fraudulent  I'eprescntations  of  the 
architect,  but  cannot  rescind  it  oa  the  ground 
that  the  architect  had  slandered  certain  mem- 
bers of  the  board:  Id. 


An  Act  to  provide  for  the.  conij^letion  of  all  unfinished  county,  city,  city  and  county,  town,  and  town- 
ship buildings  in  the  several  counties,  cities  and  counties,  cities,  and  towns  throughout  the  state  of 
California. 

[Approved  March  10, 1887;  1887,  95. J 

Construction  of  unfinished  buildings. 

Sectiox  ].  In  the  event  that  the  board  of  supervisors  of  the  several  counties,  and  cities, 
cities  and  counties,  of  the  state  of  California  shall  deem  it  expedient  to  continue  the  construc- 
tion of  any  unfinished  county,  or  city  and  county,  or  town,  or  townsliip  building  or  buildings, 
they  are  hereby  authorized  and  empowered  to  express  such  judgment  by  resolution  or  order, 
in  such  form  as  they  may  deem  proper.  And  for  the  purpose  '^f  raising  the  money  necessary 
to  complete  said  building  or  buildings,  the  boards  of  supervisors  of  the  several  countier,,  cities, 
and  cities  and  counties  of  the  state  of  California  arc  hereby  authorized  and  empowered  to  levy 
and  collect  annually  for  the  fiscal  year  commencing  July  first,  eighteen  hundred  and  eighty- 
seven,  and  ending  Juno  thirtieth,  cigliteen  hundred  and  eight j'-eiglit,  and  each  and  every  fiscal 
year  thereafter  during  the  four  fiscal  years  next  ensuing,  in  the  same  manner  and  at  the  same 
times  as  other  taxes  in  said  counties,  cities,  and  towns,  and  townships,  and  cities  and  counties, 
arc  levied  and  collected,  an  ad  valorem  property  tax  on  real  and  personal  property  within  the 
said  counties,  or  cities  and  counties,  cities,  towns,  and  townships,  of  not  to  exceed  ten  cents 
on  each  one  hundred  dollars  of  value,  as  shown  by  the  assessment  rolls  of  said  counties,  and 
cities  and  counties,  cities,  towns,  and  townshijjs,  for  the  current  fiscal  year. 

Sec.  2.  All  laws  now  in  force,  except  in  so  far  as  they  relate  to  the  levy  and  collection  of 
taxes  for  the  completion  of  any  county,  or  city  and  county,  or  city,  or  towns,  or  townshii^a 
building  or  buildings,  are  hereby  continued  in  full  force  and  efifect. 


Notes  of  Decisions  Applicable  to  Sections  4048-41 87. 


4048.  County  bonds.  — The  issuance  of 
count}''  bonds  is  not  M'itliin  the  scope  of  the 
general  and  ordinary  powers  of  a  board  of 
supervisors  in  this  state,  and  such  bonds  can 
bo  legally  issued  only  by  virtue  of  express  ati- 
thority  of  the  legislature:  Sutro  v.  Pettit,  74 
Cal.  332.  The  act  of  March  14,  ISS."?,  known 
as  the  county  government  act,  required  that 
bonds  issiied  by  a  county  should  refer  to  the 
act,  and  to  that  extent  repealed  that  part  of 
section  4048,rcquiring  reference  to  l)e  made  to 
it  in  county  bonds:  Merced  County  v.  Jlegents 
of  University,  GG  Id.  25.  Bonds  of  the  county 
of  San  Luis  Obispo,  negotiable  in  form,  and 
purporting  to  be  issued  under  the  act  of  April 
4,  1870,  as  amended  on  March  14,  1874, —  au- 
thorizing the  county  to  issue  bonds  for  the 
erection  of  a  court-house,  not  exceeding  in  the 
•aggregate  the  sum  of  forty  tliousand  dollars, — 
arc  void,  in  so  far  as  they  exceed  the  amount 
limited  by  the  act,  even  in  the  hands  of  a  ho)in 
fide  purchaser  fur  value  and  before  maturit}'. 
And  refunding  bonds  subsecpiently  issued  by 
the  county,  i.i  supposed  accordance  with  sub- 
division 14  of  section  25  of  the  county  govern- 


ment act  of  1883,  in  place  of  such  over-issue, 
are  also  void:  Sutro  v.  Pcl'it,  74  bl.  332.  Bonds 
issued  by  the  county  of  Yuba  in  pursv.anco  of 
the  act  of  March  28.  1872,  for  the  puri)oje  of 
constructing,  repairing,  and  improving  wagon- 
roads  and  bridges  witliin  the  county,  cannot 
be  paid  !>}'  the  county,  without  the  consent  of 
the  holders,  prior  to  the  expiration  of  twenty 
years  from  tiie  date  of  their  issue,  excei>t  iu 
the  manner  and  from  the  fund  provided  lor  in 
the  statute;  and  an  attempt  by  the  county  to 
make  a  prior  jjaymeut  thereof  from  a  different 
fund  is  ineffectual  as  against  a  non-conscuting 
holder:  Davis  v.  County  of  YuUi,  75  Id.  452. 
The  coupons  on  such  bonds,  after  they  become 
payable,  Ijcar  interest  from  the  time  tluy  are 
])resented  to  the  county  treasurer  for  payment: 
Id. 

4050.  City  of  Sacramento  —  Bonded 
indebtedness  —  Sinking  fund. — Tin-  act 
of  April  24,  1858,  incori>oniting  the  city  aii<l 
county  of  Sacramento,  and  reperding  the  prior 
acts  incorporating  the  city  of  Sacramento,  pro- 
vides in  effect   that  fifty-five  per  cent  of  the 
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revenue  derived  from  and  within  the  city 
limits  for  municipal  purposes,  from  certain 
sources,  including  water  rates,  when  paid  into 
the  treasury,  should  be  set  apart  and  appro- 
priated to  an  interest  and  sinking  fund,  which 
sluiuld  he  exclusively  devoted  to  the  payment 
of  tiie  annual  interest  and  the  final  redemption 
of  honds  issued  for  city  indebtedness;  that 
twelve  per  cent  of  such  revenue  should  be  ap- 
propriated to  a  salary  fund,  for  the  payment  of 
salaries  of  municipal  olTicers,  and  tlie  balance 
to  other  funds  in  a  manner  stated.  It  was  held 
that  the  word  "revenue,"  as  used  in  the  act, 
meant  the  gross  receipts  derived  from  the 
water  rates,  and  not  the  net  receipts,  after  de- 
ducting therefrom  the  various  items  of  expense 
incurred  in  conducting  the  water-works,  and 
that  consequently  the  treasurer  was  bound  to 
set  apart  and  appropriate  to  the  interest  and 
sinking  fund  fifty-five  per  cent  of  tlie  gross  re- 
ceipts so  derived:  Bates  v.  Porter,  74  Cal.  224. 
The  provisions  of  the  act  of  1S5S,  for  tlie  pay- 
ment into  the  interest  and  sinking  fund  of 
fifty-five  per  cent  of  the  revenue  derived  from 
water  rates,  constitute  a  part  of  the  contract 
between  the  city  of  Sacramento  and  its  bond- 
holders, which  could  not  be  changed  to  the 
injury  of  the  bond-holders  by  subsequent  legis- 
lation of  any  sort:  Id.  The  treasurer  of  the 
city  of  Sacramento  cannot  be  compelled  by 
mandamus  to  set  apart  and  appropriate  to 
the  interest  and  sinking  fund  any  portion  of 
the  fifty-five  per  cent  of  the  revenue  de- 
rived from  the  water  rates,  which  had  been 
previously  paid  out  of  the  treasury  upon  war- 
rants drawn  by  the  auditor,  in  payment  of 
bills  which  had  bec^n  audited  by  the  board  of 
trustees  of  the  city,  but  which  were  not  pay- 
able out  of  such  fund:  Id.;  see  Davis  v.  Por- 
ter, 66   Cal.  658;  Meyer  v.  Brown,  65  Id.  583. 

4070.  Payment  of  indebtedness  — 
Annual  income.  —  Under  section  18  of  arti- 
cle 11  of  the  constitution,  the  income  and  rev- 
enue provided  for  a  county  during  a  given 
fiscal  year  must  be  applied  to  the  payment  of 
the  county  indebtedness  incurred  during  such 
year,  before  the  payment  of  any  indebtedness 
incurred  during  a  preceding  year  can  be  made 
therefrom:  Shaw  v.  Statler,  74  Cal.  258.  And 
under  this  section  and  section  36  of  the  county 
government  act,  a  county  indebtedness,  in- 
curred during  a  given  fiscal  year,  cannot  be 
I)aid  out  of  the  income  or  revenue  of  any  future 
year:  Schwartz  y.   Wilson,  75  Id.  502. 

4073.  Account.  —  The  verification  of  a 
claim  against  a  county  for  a  specified  amount 
stating  that  the  claim  "is  true  and  correct, 
and  that  the  same  is  due  and  owing  from  said 
county  to  deponent,"  substantially  complies 
with  the  requirements  of  this  section:  lihoda 
v.  Alameda  County,  69  Cal.  523.  Section  77  of 
the  county  government  act,  providing  that 
claims  against  a  county  are  entitled  to  pay- 
ment "according  to  priority  of  time  in  which 
they  were  presented,"  must  be  construed  as 
requiring  priority  of  payment  only  as  between 
the  warrants  of  any  given  year:  Shaw  v.  Stat- 
ler, 74  Id.  258. 

4101.  Federal  official  cannot  hold 
state  office. —The  word  "eligible,"  as  used 
in  section  20  of  article  4  of  the  constitution, 


providing  that  "no  person  holding  any  lucra- 
tive office  under  the  United  States,  or  any 
other  power,  shall  be  eligible  to  any  civil  office 
of  profit  under  the  state,"  refers  to  the  capacity 
to  hold  as  well  as  to  be  elected  to  office;  conse- 
quently, a  person  who  was  duly  eligible  and 
elected  to  a  civil  office'of  profit  under  the  state 
can  no  longer  hold  that  office  after  he  has  ac- 
cepted and  is  in  the  incumbency  of  a  lucrative 
federal  office:  People  ex  rel.  Marshall  y.  Leon- 
ard, 73  Cal.  230.  Under  the  proviso  in  that 
section  of  the  constitution,  to  the  efiect  "that 
officers  in  the  militia,  who  receive  no  annual 
salary,  local  officers,  or  postmasters  whose 
compensation  does  not  exceed  five  hundred 
dollars  per  annum,  shall  not  be  deemed  to  hold 
lucrative  offices,"  the  words  "lucrative  office" 
refer  solely  to  the  office  under  the  United 
States;  and  if  the  salary  of  that  office  exceeds 
five  hundred  dollars  j)er  annum,  its  incumbent 
cannot  hold  any  civil  office  of  profit  under  the 
state,  notwithstanding  the  profit  of  the  state 
office  is  less  than  five  hundred  dollars  per  an- 
num: Id. 

4106.  Separation  of  offices:  See  Kinsey 
V.  Kellocjg,  65  Cal.  111. 

4144.  Deposit  by  clerk  of  court  — 
Duty  of  treasurer  to  receive.  —  The  act  of 

1864,  requiring  the  clerks  of  courts  of  records, 
in  all  cases  in  which  deposits  of  money  are 
made  into  court,  to  deposit  tlie  same  with  the 
treasurer  of  the  county,  and  making  it  the 
duty  of  the  treasurer  to  receive  such  deposits, 
was  not  repealed  upon  the  taking  effect  Af  the 
codes  on  the  1st  of  January,  1873,  nor  until 
the  adoption,  in  1874,  of  section  2104  of  the 
Code  of  Civil  Procedure:  Heppe  v.  Johnson,  73 
Cal.  265.  Where  a  deposit  is  made  by  the 
clerk,  and  receipted  for  by  the  treasurer,  as 
required  by  the  act  of  1864,  and  the  latter 
regularly  turns  it  over  to  his  successor  in 
office,  by  whom  it  is  embezzled,  any  irregu- 
larity that  there  may  have  been  in  the  manner 
of  making  the  original  deposit  will  not  release 
the  sureties  on  the  official  bond  of  the  succeed- 
ing treasurer  from  liability:  Id. 

4176,  subd.  8.     Service  of  injunction. 

—  An  injunction  may  bo  served  by  any  one 
authorized  to  serve  a  summons.  This  subdi- 
vision does  not  give  to  or  impose  upon  a  sheriff 
the  exclusive  duty  of  serving  all  process  and 
notice:  Golden  Gate  M.  Co.  v.  Supei'ior  Court, 
65  Cal.  187. 

Meals  furnished  prisoners  —  Compen- 
sation —  Action  for.  —  The  sheriff  of  a 
county,  if  he  is  dissatisfied  with  the  amount 
of  compensation  allowed  him  by  the  board  of 
supervisors  for  meals  furnished  to  prisoners 
confined  in  the  county  jail,  may  bring  an  ac- 
tion against  the  county  for  the  amount  which 
he  claims  to  be  reasonable:  Fulkerth  v.  Stanis- 
laus County,  67  Cal.  334. 

Fees.  —  Under  the  act  of  1869,  fixing  the 
fees  of  the  sheriff  of  Lassen  County  for  his 
trouble  and  expense  in  taking  and  keeping 
possession  of  and  preserving  property  under 
attachment  at  such  sum  as  the  court  shall 
order,  the  sheriff  is  not  entitled  to  any  fees  for 
such  services,  unless  the  court  makes  an  order 
allowing  them:  Shumivay  v.  Leakey,  73  Cal. 
260.     The  order  allowing  such  fees  must  be 
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made  in  the  attachment  snit;  and  an  order  for 
their  allowance  made  in  another  action,  or  a 
direction  to  pay  them  given  by  the  judge  to 
the  sheriff  on  the  street,  is  insufficient:  Id. 
Tlie  refusal  of  the  superior  court  of  Lassen 
County  to  entertain  or  determine  a  motion 
made  by  the  sheriff  of  that  county  for  an  order 
tixing  his  fees  in  an  attachment  suit,  as  pro- 
vided by  the  act  of  1SG9,  cannot  be  taken  ad- 
vantage of  by  appeal:  Grechn  v.  Sliuviwaij,  73 
Id.  -203. 

Fees  for  mileage:  See  Brourjhton  v.  Santa 
Clara  County,  65  Cal.  257. 

Compensation  for  conveying  insane  per- 
sons to  asylum:  See  Santa  Clara  County  v. 
Branham,  decided  December  26,  1S88  (not 
reported). 

4181.    Refusal  to  pay  over  money. — 

In  an  action  against  a  slieriff,  under  this  sec- 
tion, to  recover  certain  money  belonging  to  the 
plaintiff,  which  had  come  into  the  hands  of  the 
sheriff  by  virtue  of  his  oflice,  and  which  he 
had  refused  to  pay  over  on  demand,  the  plain- 
tiff is  not  entitled  to  recover  the  penalt}'  pro- 
vided by  the  section,  if  the  demand  made  on 
tlie  sheriff  was  for  the  payment  of  a  Krger 
amount  than  the  plaintiff  was  entitled  to: 
Sliuruway  v.  Leo.key,  73  Cal.  200. 

4187.     Action  against  sheriff.  —  In  an 

action  by  the  owner  to  recover  possession  of 
personal  property  from  an  officer,  who  had 
levied  upon  it  under  an  attachment  against  a 
third  person  in  whose  possession  it  was  found, 
the  writ  of  attachment  is  admissible  in  evidence 
as  a  prima  facie  justification  of  the  act  of  the 
officer  in  making  the  levy,  if  the  writ  be  regu- 
lar upon  its  face,  and  issued  by  a  court  having 
jurisdiction  of  the  subject-matter,  and  in  a  case 
where  the  law  authorizes  its  issuance:  Brkh- 
rnanv.  Boss,  67  Cal.  601;  seeLaurjIiliiiv.  Tliomp- 

4192.     An  Act  to  amend  an  act  entitled  "An  Act  to  alloio  compensation  to  sheriffs  for  conveying 

prisoners  to  state  prisons  and  insane  persons  to  the  insane  asylums,"  approved  March  14,  JSS5, 

providing  for  compensation  to  sheriffs  for  service  rendered  since  the  fouitcenth  dny  of  March, 

eighteen  hundred  and  eighty-Jive. 

[Approved  March  15,  18S9;  1839,  200.] 

Sectio.v  ].     An  act  entitled  "An  Act  to  allow  compensation  to  sheriffs  for  conveying  prison- 
ers to  the  state  i  risons  and  insane  persons  to  the  insane  asylums,"  is  hereby  amended  so  as  to 
read  as  follows:  — 
Compensation  of  sheriffs  for  transporting  prisoners. 

Section  1.     There  shall  be  allowed  by  the  state  board  of  examiners  to  the  sheriff,  to  be 
retained  by  him  for  his  own  use,  for  delivering  a  prisoner  to  either  of  the  state  prisons,  actual 
expenses,  and  five  dollars  per  diem  for  the  time  necessarily  consumed  in  delivering  such  pris- 
oner. 
Compensation  of  sheriffs  for  transporting  insane. 

Sec.  2.  There  shall  lie  allowed  by  the  state  board  of  examiners  to  tho  sheriff,  to  be  retaiuod 
by  him  for  his  own  use,  for  delivering  any  insane  person  to  cither  of  the  insane  asylums,  his 
actual  expenses,  and  the  same  per  diem  as  is  allowed  in  section  one  of  this  act. 

Seo.  3.  The  sheriff  shall  be  allowed,  and  is  entitled  to  receive  and  retain  for  his  own  use,  the 
same  compensation  and  expenses  for  all  like  services  mentioned  in  sections  one  and  two  of  thij 
act,  rendered  by  him  since  the  fourteenth  day  of  March,  eighteen  hundred  and  eighty-live. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Section  4204. 


son,  70  Id.  2S7;  Zaro  v.  Dnlan,  70  Id.  505.  On 
tho  trial  of  the  action,  the  ownership  of  tho 
property  being  in  issue,  the  plaintiff,  after  tes- 
tifying to  his  ownership,  ancf  that  the  defend- 
ant in  the  attachment  suit  was  in  possession 
under  an  unexecuted  contract  of  sale,  was  asked 
on  cross-examination  to  describe  the  property 
which  he  sold  to  such  defendant.  lb  was 
held  that  the  question  was  proper:  Brichman 
V.  Boss,  67  Cal.  601.  The  plaintiff  brought  an 
action  against  one  Bruce,  in  which  an  attach- 
ment was  regularly  issued  and  placed  in  the 
hands  of  the  defendant  as  sheriff,  who  levied  it 
upon  certain  cattle  as  the  property  of  Bruce. 
One  Goss,  claiming  to  own  the  cattle,  com- 
menced an  action  of  claim  and  delivery  there- 
for against  the  defendant,  and  upon  executing 
the  undertaking  required  by  the  statute,  the 
coroner  took  possession  thereof  and  delivered 
them  to  him.  The  defendant  did  not  execute 
the  counter-undertaking  as  required  by  section 
514  of  the  Code  of  Civil  Procedure,  nor  did  he 
except  to  the  sufficiency  of  the  sureties  on  the 
undertaking  given  b}^  Goss,  or  notify  the  plain- 
tiff of  the  action,  or  of  the  giving  of  the  under- 
taking. Soon  after  receiving  the  possession, 
Goss  sold  the  cattle  and  left  the  state.  In  the 
action  brought  by  Goss,  judgment  was  ren- 
dered in  favor  of  the  defendant.  The  plaintiff 
herein  recovered  judgment  against  Bruce,  on 
which  he  has  been  unaljle  to  realize  anything. 
The  judgment  against  Goss  has  not  been  en- 
forced, nor  any  portion  of  it  paid.  At  the 
time  of  the  execution  of  the  undertaking  by 
Goss,  he  and  the  sureties  thereon  were  and 
since  have  continued  to  be  insolvent.  It  was 
held  that  the  defendant  was  guilty  of  negli- 
gence in  accepting  the  undertaking  given  by 
Goss  without  compelling  the  sureties  to  jus- 
tify: ^W>le  V.  Desmond,  12  Cal.  330. 

Liability  for  act  of  deputy:  See  People 
v.  Otto,  11  Cal.  45 


4304.  Salary  of  county  clerk.  —  In  tlie 
absence  of  law  fixing  the  compensation  of  the 
county  clerk,  the  board  of  supervisors  has 
power  to  fix  it:  Kinsry  v.  Kellogg.  65  Cal.  111. 

Deputy  county  clerks — "Salaries  of  — 
One-twelfth,  act.  —  The  act  of  February  27, 
1878,  —  providing  that  neither   the  board  of 


supervisors  of  the  city  and  county  of  Sai 
Francisco,  nor  any  other  officer  haying  the 
power  "to  authorize  or  contract  liabilitiea 
against  the  treasury,"  shall  authorize  or  con- 
tract for,  in  any  one  month,  any  demand 
against  the  treasury  wliicli  shall  exceed  one- 
twelfth   part   of  the   amount  allowed  by  law 
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to  bo  expendecl  withia  the  fiscal  j'car  of 
which  said  month  is  a  jjai-t,  —  docs  uot  apply- 
to  the  auditing  and  pay  incut  of  demands  for 
salaries  of  officers,  such  as  deputy  county 
clerks,  whose  appointments  are  provided  for, 
and  salaries  fixed  by  law:  Welch  v.  Strothcr,  74 
Cal.  413.  Section  18  of  article  11  of  the  con- 
stitution, providing  that  "no  county  .... 
shall  incur  any  indebtedness,  in  any  manner  or 
for  any  purpose,  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  it  for  such 
year,"  does  not  prohibit  the  auditor  of  the  city 
and  county  of  San  Francisco  from  auditing  the 
demands  for  salaries  of  deputy  county  clerks, 
notwithstanding  the  aggregate  amount  of  the 
salaries  of  such  officers  for  a  given  year  would 
exceed  the  amount  limited  by  the  board  of 
supervisors  for  the  payment  of  such  salaries 
during  that  year:  Id.  Tne  salary  of  a  court- 
room and  register  clerk  of  the  superior  court 
of  the  city  and  county  of  San  Francisco  is 
fixed  at  $175  per  month,  by  the  acts  of  Febru- 
ary 13,  1880,  and  of  April  2,  1880:  Burke  v. 
Edgar,  67  Id.  182.     In  a  proceeding  for  a  writ 


of  mandate  brought  by  such  a  deputy  to  com- 
pel the  auditor  to  allow  his  claim  for  salary  as 
a  court-room  or  register  clerk,  the  petition 
must  allege  and  the  court  must  find  that  the 
petitioner  had  been  appointed  or  assigned  to 
such  position.  An  allegation  that  he  had  acted 
in  the  capacity  and  performed  the  services  of 
a  court-room  or  register  clerk  is  not  sufficient: 
Id. 

Salary — Assignment  before  due.  — The 
assignment  of  his  salary  by  a  public  officer  be- 
fore it  becomes  due  is  contrary  to  public  policy, 
and  void:  Banys  v.  Dunn,  06  Cal.  72.  The 
deputies  and  copyists  of  a  county  clerk  assigned 
their  demands  upon  the  treasury  to  him,  who 
in  turn  assigned  them  to  the  petitioner,  at  a 
date  prior  to  the  time  when  the  services  had 
been  rendered  or  the  salaries  earned.  It  was 
held  that  the  petitioner  took  part  in  a  trans- 
action contrary  to  public  policy,  and  must  be 
held  to  have  knowingly  contravened  the  law, 
and  could  not  enforce  payment  of  the  assigned 
demands:  Id. 


An  Act  authorizing  county  clerks  in  this  state  to  take  and  certify  affidavits  for  United  States  pension 
claimants,  without  the  payment  of  fees  or  compensation  therefor. 
[Approved  March  10, 1S87;  1887,  81.] 
Affidavits  certified  without  fees. 

Section  1.     All  county  clerks  in  this  state  are  hereby  authorized  and  empowered  to  take 
and  certify  affidavits  for  "United  States  pension  claimants  without  demanding  or  receiving  any 
fees  or  compensation  therefor. 
Sec.  2.     This  act  shall  take  effect  immediately. 


Notes  of  Decisions  Applicable  to  Sections  4245-4357. 


4245.  San  Luis  Obispo  County  — 
Fees  must  be  paid  into  treasury.  —  Under 
the  act  of  March  21,  1876,  all  fees  collected 
by  the  county  recorder  of  Sail  Luis  Obispo 
County,  for  services  rendered  by  him  or  his 
deputies  in  their  several  official  capacities, 
must  be  paid  into  the  county  treasury,  to 
be  applied  to  the  payment  of  the  current 
expenses  of  the  county:  County  of  San  Luis 
Obispo  V.  King,  69  Cal.  531.  The  fees  so 
collected  by  the  county  recorder,  and  not 
paid  over,  are  held  by  him  in  trust  for  the 
county,  and  the  statute  of  limitations  does  not 
commence  to  run  against  the  right  of  the 
county  to  recover  the  same  until  a  demand 
has  been  made  on  the  recorder  therefor:  Id. 

4256.       Additional     compensation  — 

Percentage.  —  Under  the  act  of  1869-70, 
providing  for  the  compensation  to  be  paid  to 
district  attorneys,  and  sections  4256-4258  of 
the  Political  Code,  prescribing  the  duties  of 
such  officers,  the  district  attorney  of  Fresno 
County  is  not  entitled  to  charge  or  receive 
from  that  county  any  compensation  in  addition 
to  his  regular  salary  for  convictions  for  misde- 
meanors had  in  justices'  courts,  in  cases  in 
which  he  did  not  institute  the  proceedings, 
did  not  appear  before  the  magistrates  when 
the  convictions  were  had,  and  did  not  render 
any  service  whatever,  either  personally  or  by 
deputy:  Edivards  v.  Cotmty  of  Fresno,  74  Cal. 
475.  A  contract  by  which  the  board  of  super- 
visors of  a  county  employ  the  district  attorney 
of  the  county^  for  a  special  compensation  to  at- 
tend to  the  interests  of  the  county  in  a  suit 
which  is  to  be  tried  in  another  county  after  the 
expiration  of  his  term  of  office,  does  not  in- 


crease his  salary  as  district  attorney;  and  if 
the  contract  is  made  in  good  faith,  it  is  uot 
void:  Jones  v.  Morgan,  67  Id.  308.  The  dis- 
trict attorney  of  Lake  County,  in  an  action  to 
recover  a  tax,  is  entitled  to  the  percentage  pro- 
vided for  in  the  act  of  March  5,  1870:  Lake 
County  V.  Sulpher  Banks  Q.  31.  Co,  06  Id.  17. 

4314.     Constable's  deed  as  evidence. 

—  A  constable's  deed  is  not  admissible  in  evi- 
dence without  proof  of  the  judgment  and  exe- 
cution in  pursuance  of  which  it  was  made: 
Peterson  v.  Weissbein,  75  Cal.  174. 

433 1.    Provisions  relating  to  fees  and 

salaries  in  the  county  government  act  of  the 
14th  of  j\Iarch,18S3,  are  part  of  the  general  law 
establishing  a  uniform  system  of  county  and 
township  governments,  and  are  not  within  the 
inhibition  of  the  constitution  declaring  that  the 
legislature  shall  not  pass  local  or  special  laws 
"affecting  the  fees  or  salary  of  any  officer": 
Longan  v.  County  of  Solano,  65  Cal.  122. 

4354.  Proceedings  for  establishment 
of  city.  —  The  notice  of  the  election  for  the  in- 
corporation of  the  defendant  recited  that  "a  pe- 
tition having  been  duly  presented  to  the  board 
of  supervisors  of  the  county  of  San  Bernar- 
dino, signed  by  at  least  one  hundred  qualified 
electors  of  the  county  resident  within  the 
limits  of  the  proposed  corporation,  which  peti- 
tion particularly  set  forth  the  boundaries  of 
this  proj)osed  corporation,  and  stated  the  num- 
ber of  inhabitants  therein  to  be  about  three 
thousand."  It  was  held  that  the  notice  was 
sufficient  to  indicate  to  the  voters  that  the  pro- 
posed city  would  be  of  the  sixth  class,  under 
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the   act   of    March    13,    18S3:    People  ex   rd.  enlarged  or  contracted  hy  its  provisions;    on 

Beltner   v.    C'ttij  of   Riverside,    70     Cal.    4G1.  the  contrary,  the  couf.titution  made  existing 

The  propriety  of   establishing  a  municipality,  municipalities  more  independent  of  state  con- 

and  of  including  within  its  boundaries  a  par-  trol,  by  inhibiting  the  legislature  from  passing 

ticular  territory,  is  i:i  general  a  political  ques-  special  laws  for  any  muuicijjality,  and  fi-om  iin- 

tion   for    the    legislative    department  of    the  posing  taxes  for  any  municipal  purpose.     At 

government;    and   if    the   course   pursued   in  the  same  time,  it  conferred  upon  all  existing 

establishing  a  given  municipality  substantially  municipalities  the  power  to  make  and  aduiin- 

complies  with  the  statute,  tlie  courts  will  not  ister,  w^ithin  their  respective  limits,  all  such 

interfere  on  the  ground  that  certain  territory  local,  police,  sanitary,  and  other  laws  as  are 

would  not  derive  any  beucfit  from  being  in-  not  in  conllict  with  the  general  laws  of  the 

eluded  therein:  Id.  state:  In  re  Guerrero,  CO  Cal.  8S. 

Act  of  March  2,  1883,  providing  for  Dedication  of  public  park  to. — As  to 

classification  of  municipal  corporations  ac-  the  efl'ect  of  a  judgment  in  favor  of  a  defend- 

cording  to  their  population,  is  constitutional,  ant  in  an  action  of  ejectment  by  a  city  for 

and  is  a  general   law  within  the  meaning  of  land  claimed  to  be  dedicated  to  it,  wliere  the 

section   G   of   article    11    of    the   constitution:  city  subsequently  acquires  title,  see  Citi/ and 

Prifrhett  v.  Staniihim  Coiivtj,  73  Cal.  310.  County  of  San  Francisco  v.  HolUdaij,  70  Cal. 

Eflfect  of  constitution  on  existing  mu-  18. 
nicipallties.  —  The  constitution  did  not  abol- 
ish the  municipalities  of  the  state,  nor  abrogate  4357.     Bpundaries  of  San  Diego :   See 
their  charters,  nor  change  the  powers  granted  City  of  Ban  Diego  v.  Grannis,  decided  Decem- 
by  them,  except  where  they  may  have  been  ber  12,  1888  (unreported). 

An  Act  to  provide  for  changing  the  boundaries  of  cities  and  municipal  corporations,  and  to  exclude 

territory  therefrom. 
[.\pproved  March  19, 1883;  1889,  S5G.] 
Municipal  boundaries  —  How  chan-jed. 

Section  1 .  The  boundaries  of  any  city  or  municipal  corporation  may  be  altered  and  terri- 
tory excluded  therefrom  after  proceedings  had  as  required  in  this  section.  The  council,  board 
of  trustees,  or  other  legislative  body  of  such  corporation  sliall,  upon  receiving  a  petition  there- 
for, signed  by  not  less  than  one  fifJi  of  the  qualified  electors  thereof,  as  shown  by  the  vote  cast 
at  the  last  municipal  election  held  therein,  submit  to  the  electors  of  such  corporation  the  ques- 
tion whether  such  territory  as  is  proposed  liy  such  petition  shall  be  excluded  from  such  munici- 
pal corporation,  and  cease  to  be  a  part  thereof.  Such  question  shall  be  submitted  at  a  special 
election  to  be  held  for  tliat  purpose,  and  such  legislative  body  shall  give  notice  thereof  by  pub- 
lication in  a  newspaper  printed  antl  published  in  such  corporation,  or  if  there  is  no  newspaper 
published  in  said  corporation,  then  in  some  newspaper  published  in  the  county  in  whicli  said 
corporation  is  situated,  for  a  period  of  four  weeks  prior  to  such  election.  Such  notice  shall 
distinctly  state  the  proposition  to  be  so  submitted,  and  shall  designate  specifically  the  bounda- 
ries of  the  territory  so  proposed  to  be  excluded,  and  the  electors  shall  be  invited  thereby  to 
vote  upon  such  proposition  by  placing  upon  their  ballots  the  words,  "For  exclusion,"  or 
"Against  exclusion,"  or  words  equivalent  thereto.  Such  legislative  body  shall  also  designate 
the  place  or  places  at  which  the  polls  will  be  opened  in  such  territory  so  proposed  to  be  ex- 
cluded, which  place  or  places  shall  be  that  or  those  usually  used  for  that  purpose  witliin  siich 
territory,  if  any  such  there  be,  and  for  the  purposes  of  this  act,  the  qualilietl  electors  residing 
in  the  territory  proposed  to  be  excluded  shall  be  entitled  to  vote  at  the  polls  in  such  territory, 
and  not  elsewhere.  Such  legislative  body  sliall  also  appoint  and  designate  in  such  notice  the 
names  of  the  officers  of  election.  Such  legislative  body  shall  meet  on  the  Monday  next  suc- 
ceeding the  day  of  such  election,  and  proceed  to  canvass  the  votes  cast  thereat.  The  votes 
cast  in  such  territory  so  proposed  to  be  excluded  shall  be  canvassed  separately,  and  if  it  shall 
appear  on  such  canvass  that  a  majority  of  all  the  votes  cast  in  such  territory  and  a  majority  of 
all  the  votes  in  such  corporation  sliall  be  for  exclusion,  such  legislative  body  shall,  by  an  order 
entered  upon  their  minutes,  cause  their  clerk,  or  other  officer  performing  the  duties  of  clerk, 
to  make  and  transmit  to  tlie  secretary  of  state  a  certified  abstract  of  such  vote,  which  abstract 
shall  show  the  wdiole  number  of  electors  voting  in  such  territory,  the  whole  number  of  electors 
voting  in  such  corporation,  exclusive  of  such  territory,  the  number  of  votes  cast  in  each  lor 
exclusion,  and  the  whole  number  of  votes  cast  in  each  against  exclusion.  From  and  alter  tlio 
date  of  filing  such  abstract,  such  exclusion  of  such  territory  from  such  municipal  corporation 
shall  be  deemed  complete,  and  thereafter  such  territory  shall  cease  to  be  a  part  of  such  munici- 
pal corporation;  provided,  tliat  nothing  contained  in  thij  act  shall  be  held  to  relieve,  in  any 
manner  whatsoever,  any  part  of  such  territory  from  any  liability  for  any  debt  contracted  by 
such  municipal  corporation  prior  to  such  exclusion;  and  provided  further,  that  such  municipal 
corporation  is  hereby  authorized  to  levy  and  collect  from  any  territory  to  excluded,  from  time 
to  time,  such  sums  of  money  as  shall  be  found  due  from  ib  on  account  of  its  just  p:-oportiou  of 
liability  for  any  payment  on  the  principal  or  interest  of  such  debts;  such  assessment  and  col- 
lection shall  bo  made  in  the  same  manner  and  at  the  same  time  that  such  assessment  and 
collection  is  levied  and  made  upon  the  property  of  such  municipal  cori)oratioa  for  any  payment 
on  account  of  such  debts;  and  provided  further,  that  any  such  territory  so  excluded  from  any 
municipal  corporation  may  at  any  time  tender  to  the  legislative  body  of  such  municipal  corpo- 
ration the  amount  for  which  such  territory  is  liable  on  account  of  such  debts,  and,  after  such 
tender  is  made,  such  autliority  as  is  herein  given  municipal  corporations  to  levy  and  assess 
taxes  on  such  excluded  territory  shall  cease. 
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Rejection  of  application. 

Sec.  2.  Whenever  any  application  for  expulsion  or  separation  of  territory  shall  be  made, 
and  proceedings  thereon  be  had  pursuant  to  the  provisions  of  this  act,  and  separation  or  exclu- 
sion shall  bo  denied,  refused,  or  rejected,  then  and  in  such  event,  if  any  person  or  persons,  or 
corporation,  previous  to  such  application,  and  believing  the  same  to  be  separate  and  distinct 
from  the  city  or  municipality  where  such  application  is  made,  shall  have  paid,  laid  out,  or  ex- 
pended moneys  in  the  construction  and  establishment  of  sewers,  streets,  or  parks,  or  cither  of 
them,  within  the  territory  which  applied  for  separation  or  exclusion,  such  person,  persons,  or 
corporation  shall  be  entitled,  immediately  after  such  denial,  refusal,  or  rejection,  to  maintain 
an  action  of  an  equitable  nature  in  the  superior  court  in  the  county  where  such  application  was 
made  against  the  city  or  municipality  where  such  application  was  made,  to  recover  against  such 
city  or  municipality;  the  value  of  such  improvements  and  expenses  so  incurred  to  be  determined 
by  three  referees,  to  be  appointed  by  said  court,  and  a  judgment  entered  for  the  amount  thereof 
against  such  city  or  municipality  in  favor  of  the  person,  persons,  or  corporation  entitled  to 
maintain  such  action  hereunder. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  for  the  alteration  of  the  boundaries  of  and  for  the  annexation  of  territory  to  incor- 
porated toions  and  cities,  and  for  the  incorporation  of  such  annexed  territory  in  and  as  a  part  of 
such  municipalities,  and  for  the  districting,  government,  and  'municipal  control  of  annexed  territory. 
[Approved  March  10, 1889;  1889,  358. J 
Alteration  of  boundaries  of  incorporated  towns  or  cities. 

Section  L  The  boundaries  of  any  incorporated  town  or  city,  whether  heretofore  or  here- 
after formed,  incorporated,  reincorporated,  organized,  or  reorganized,  may  be  altered,  and  new 
territory  annexed  thereto,  incorporated  and  included  therein,  and  made  a  part  thereof,  upon 
proceedings  being  had  and  taken  as  in  this  act  provided.  The  council,  board  of  trustees,  or 
other  legislative  body  of  any  such  municipal  corporation,  upon  receiving  a  written  petition 
therefor  containing  a  description  of  the  new  territory  asked  to  be  annexed  to  such  corporation, 
and  signed  by  not  less  than  one  fifth  in  number  of  the  qualified  electors  of  such  municipal  cor- 
poration, computed  upon  the  number  of  votes  cast  at  the  last  general  municipal  election  held 
therein,  must,  without  delay,  submit  to  the  electors  of  such  municipal  corporation,  and  to  the 
electors  residing  in  the  territory  proposed  by  such  petition  to  be  annexed  to  such  corporation, 
the  question  whether  such  new  territory  shall  be  annexed  to,  incoi'porated  in,  and  made  a  part 
of  such  municipal  corporation.  Such  question  shall  be  submitted  at  a  special  election  to  be 
held  for  that  purpose,  and  no  other;  and  such  legislative  body  is  hereby  empowered  to,  and  it 
shall  be  its  duty  to,  cause  notice  to  be  given  of  such  election  by  the  publication  of  a  notice 
thereof  in  a  newspaper  jDrinted  and  published  in  such  municipal  corporation,  and  also  in  a  news- 
paper, if  any  such  there  be,  printed  and  published  outside  of  such  corporation,  but  in  the 
county  in  which  the  territory  so  proposed  to  be  annexed  is  situated,  in  each  case  at  least  once 
a  week  for  a  period  of  four  successive  weeks  next  preceding  the  date  of  such  election.  Such 
notice  shall  distinctly  state  the  proposition  to  be  submitted,  i.  e.,  that  it  is  proposed  to  annex 
to,  incorporate  in,  and  make  a  part  of  such  municipal  corporation  the  territory  sought  to  be 
annexed,  specifically  describing  the  boundaries  thereof;  and  in  said  notice  the  qualified  electors 
of  said  municipal  corporation,  and  the  qualified  electors  residing  in  said  territory  so  proposed  to 
be  annexed,  shall  be  invited  to  vote  upon  such  proposition  by  placing  upon  their  ballots  the 
words  "  For  annexation  "  or  "Against  annexation,"  or  words  equivalent  thereto.  Such  legis- 
lative body  is  hereby  empowered,  and  it  shall  be  its  duty,  to  establish,  and  in  such  notice  of 
election  designate  the  voting  precinct  or  precincts,  and  the  place  or  places  at  which  the  polls 
will  be  opened  in  such  territory  so  proposed  to  be  annexed,  and  also  in  such  municipal  corpora- 
tion. And  such  place  or  places  shall  be  that  or  those  commonly  used  as  voting-places  within 
such  municipal  corporation,  and  also  that  or  those  commonly  used  within  such  new  territory, 
if  any  such  there  be.  Such  legislative  body  is  empowered  to,  and  it  shall,  appoint  the  ofiicers 
of  such  election,  who  shall  be,  for  each  voting-place  in  such  municipal  corporation,  and  for  such 
voting-place  in  said  new  territory,  two  judges  and  one  inspector,  each  of  whom  shall  be  a  qual- 
ified elector  of  the  voting  precinct  in  which  he  is  appointed  to  act  as  an  officer  of  such  election. 
The  ballots  used  at  such  election,  the  opening  and  closing  of  the  polls,  and  the  holding  and 
conducting  of  such  election,  shall  be  in  conformity,  as  far  as  may  be,  with  the  general  laws  of 
this  state  concei-ning  elections;  and  the  judges  and  inspectors  of  such  election  shall,  immediately 
on  the  closing  of  the  polls,  count  the  ballots,  make  up  and  certify  the  tally-sheets  of  the  ballots 
cast  at  their  respective  polling-places,  seal,  and  then  immediately  return  the  same  as  below  pro- 
vided, doing  so,  as  nearly  as  practicable,  in  the  manner  provided  in  the  election  laws  of  this 
state;  bub  the  ballots,  tally-sheets,  and  returns  shall  be  so  returned  to  and  deposited  with  the 
clerk  of  such  legislative  body.  Such  legislative  body  shall,  at  the  time  provided  for  its  regular 
meeting  next  after  the  expiration  of  three  da5's  from  and  after  the  date  of  said  election,  meet 
and  proceed  to  open  and  cruvass  said  ballots,  tally-sheets,  and  returns;  and  such  canvass  shall 
be  completed  at  such  meeting,  if  pi-acticable,  and  in  any  event,  as  soon  as  practicable,  avoiding 
adjournment  or  adjournments,  if  possible,  until  said  canvass  is  completed.  Such  canvass  by  such 
legislative  body  shall  be  conducted  and  completed  as  follows:  The  ballots  cast  in  such  outside 
territory  so  proposed  to  be  annexed,  together  with  the  tally-sheets  and  returns  belonging 
therewith,  shall  be  canvassed  separately;  and  the  ballots  cast  inside  of  said  municipal  corpora- 
tion, together  with  their  tally-sheets  and  returns,  shall  be  canvassed  separately.  Immediately 
upon  the  completion  of  such  canvass  said  legislative  body  shall  cause  a  record  thereof  to  be 
made  and  entered  upon  its  minutes,  showing  the  whole  number  of  ballots  cast  in  such  outside 
territory,  the  whole  number  of  ballots  cast  iu  such  municipal  corporation,  the  number  thereof 
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cast  in  each  in  favor  of  annexation,  and  the  nunjber  thereof  cast  in  each  against  annexation; 
and  if  it  shall  appear  from  such  canvass  that  a  majority  of  all  the  ballots  cast  in  such  outside 
territory,  and  a  majority  of  all  the  ballots  cast  inside  of  said  municipal  corporation,  are  in  favor 
of  annexation,  the  clerk,  or  other  officer  performing  the  duties  of  clerk,  of  such  legislative  bod}', 
shall  promptly  make  and  certify,  under  the  seal  of  said  municipal  corporation,  and  transmit  to 
the  secretary  of  state,  a  copy  of  said  record  so  entered  upon  said  minutes,  together  with  a  state- 
ment showing  the  date  of  said  election  and  the  time  and  result  of  said  canvass,  which  document 
shall  be  filed  by  the  secretary  of  state  immediately  upon  the  receipt  thereof.  From  and  after 
the  date  of  the  filing  of  said  document  in  the  ofSce  of  the  secretary  of  state,  the  annexation  of 
such  territory  so  proposed  to  be  annexed  shall  be  deemed  and  shall  be  complete,  and  thenceforth 
such  annexed  territory  shall  be,  to  all  intents  and  purposes,  a  part  of  such  municipal  corpora- 
tion, except  only  that  no  property  within  such  annexed  territory  shall  ever  be  taxed  to  pay  any 
portion  of  any  indebtedness  or  liability  of  such  municipal  corporation  contracted  prior  to  or  ex- 
isting at  the  time  of  such  annexation.  No  territory  which,  at  the  time  such  petition  for  such 
proposed  annexation  is  presented  to  such  legislative  body,  forms  any  part  of  any  incorporated 
town  or  city,  shall  be  annexed  under  the  provisions  of  this  act. 
Alterinfj  boundaries  of  wards. 

Sec.  2.  The  legislative  body  of  any  incorporated  town  or  city  which  is  or  shall  be  divided 
into  wards,  and  to  which  territory  has  been  heretofore  or  sliall  be  hereafter  annexed,  must  by 
ordinance  either  so  alter  the  boundaries  of  the  wards  of  such  municipal  corporation  as  to  include 
such  annexed  territory  in  one  or  more  wards  adjoining  such  annexed  territory,  or  make  of  such 
annexed  territory  one  or  more  additional  wards;  provided,  that  the  number  of  words  shall  not 
be  so  increased  as  to  exceed  the  number  which  such  municipal  corporation  may  according  to 
law  have.  In  altering  the  boundaries  of  wards,  or  creating  new  wards,  regard  must  be  had  to 
the  number  of  inhabitants,  so  that  each  ward  shall  contain,  as  near  as  may  be,  an  equal  number 
of  inhabitants,  exclusive  of  pei'sons  incapalile  of  citizenship  in  this  state. 

Sec.  3.     Nothing  in  this  act  provided  for  shall  alter  or  affect  the  boundaries  of  any  senatorial 
or  assembly  district. 
Expenses,  how  •paid. 

Sec.  4.  All  proper  expenses  of  proceedings  for  annexation  of  territory  under  this  act, 
whether  such  annexation  shall  be  made  and  completed  or  not,  shall  be  paid  by  the  municipal 
corporation  so  annexing  or  attempting  to  annex  such  territory. 

Sec.  5.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  approval. 

There  was  also  passed  at  the  same  session  the  following  act:  — 

An  Act  to  provide  for  changing  the  boundaries  of  cities  and  mzinicipal  corporations,  and  to  exclude 

territory  therefrom. 
[Approved  March  20,  18S3;  18S9,  433. 1 
Exclusion  of  territory  and  changing  boundaries  of  municipal  corporations. 

Section  1.  The  boundaries  of  any  city  or  municipal  corporation  may  be  altered,  and  ter- 
ritory excluded  therefrom,  after  proceeding  had,  as  required  in  this  section.  The  council, 
board  of  trustees,  or  other  legislative  body  of  such  corporation,  shall,  upon  receiving  a  petition 
therefor,  signed  by  not  less  than  one  fifth  of  the  qualified  electors  thereof,  as  shown  by  the  vote 
cast  at  the  last  nmnicipal  election  held  therein,  submit  to  the  electors  of  such  corporation  the 
question  whether  such  territory  as  is  proposed  by  such  petition  shall  bo  excluded  from  such 
municipal  corporation  and  cease  to  be  a  part  thereof.  Such  question  shall  be  submitted  at  a 
special  election  to  be  held  for  that  purpose,  and  such  legislative  body  shall  give  notice  tliereof 
by  publication  in  a  newspaper  printed  and  puljlished  in  such  corporation  for  a  period  of  four 
weeks  prior  to  such  election.  Such  notice  shall  distinctly  state  the  proposition  to  be  so  sub- 
mitted, and  shall  designate  specilically  the  boundaries  of  the  territory  so  proposed  to  be  ex- 
cluded. And  the  electors  shall  1)0  invited  thereby  to  vote  upon  such  proposition  by  placing 
upon  their  ballots  the  words  "For  exclusion"  or  "Against  exclusion,"  or  words  equivalent 
thereto;  such  legislative  l)0(ly  shall  also  designate  the  place  or  places  at  wliich  the  polls  will  bo 
opened  in  such  territory  so  proposed  to  be  excluded,  which  i^lace  or  places  shall  be  that  or 
those  usually  used  for  that  purpose  within  such  territory,  if  any  such  there  be,  and  for  the 
l^urposes  of  this  act,  the  qualirted  electors  residing  in  the  territory  proposed  to  be  excluded 
shall  be  entitled  to  vote  at  the  polls  in  such  territory,  and  not  elsewhere.  Such  legislative 
body  shall  also  appoint  and  designate  in  such  notice  the  names  of  the  officers  of  election.  Such 
legislative  body  shall  meet  on  the  Monday  next  succeeding  the  day  of  such  election,  and  pro- 
ceed to  canvass  the  votes  cast  thereat.  The  votes  cast  in  such  territory  so  proposed  to  be 
excluded  shall  be  canvassed  separately,  and  if  it  shall  appear  on  such  canvass  that  a  majority 
of  all  the  votes  cast  in  such  territory,  and  a  majority  of  all  the  votes  in  such  corporation,  shall 
be  for  exclusion,  such  legislative  body  shall,  by  an  order  entered  upon  their  minutes,  cause 
their  clerk,  or  other  officer  performing  the  duties  of  clerk,  to  make  and  transmit  to  the  secre- 
tary of  state  a  certified  abstract  of  such  vote,  which  abstract  shall  sliow  the  whole  nurnbcr  of 
electors  voting  in  such  territory,  the  whole  number  of  electors  voting  in  such  corporation  ex- 
clusive of  such  territory,  the  number  of  votes  cast  in  each  for  exclusion,  and  the  whole  number 
of  votes  cast  in  each  against  exclusion.  From  and  after  the  date  of  filing  such  abstract,  such 
exclusion  of  such  territory  from  such  municipal  corporation  shall  bo  deemed  complete,  and 
thereafter  such  territory  shall  cease  to  be  a  part  of  such  municipal  corporation;  provided,  that 
nothing  contained  in  this  act  sliall  be  held  to  relieve  in  any  manner  whatsoever  any  part  of 
such  territory  from  any  liability  for  any  debt  contracted  by  such  municipal  corporation  prior 
to  such  exclusion;  and  provided  further,  that  such  municipal  corporation  is  hereby  authorized 
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to  levy  and  collect  from  any  territory  so  excjodcd,  from  time  to  time,  such  sums  of  money  as 
ehall  be  found  due  from  it  on  account  of  its  just  proportion  of  liability  for  any  payment  on  the 
principal  or  interest  of  such  debts.  Such  assessment  and  collection  slinll  be  made  in  the  same 
manner  and  at  tlie  same  time  that  such  assessment  and  collection  is  levied  and  made  upon  the 
propcrtj'  of  .such  nuinicipal  corporation  for  any  payment  on  account  of  .such  del)ts;  and  provided 
further,  that  any  such  territory  so  excluded  fronx  any  municipal  corporation  may  at  any  time 
tender  to  the  legislative  body  of  such  municipal  corporation  the  amount  for  whicli  such  terri- 
tory is  liable  on  account  of  such  debts,  ar.d  after  such  tender  is  made,  such  authority  as  is 
herein  given  numicipal  corporation  to  levy  and  assess  taxes  on  such  excluded  territory  shall 
cease. 

Sec.  2.     This  act  shall  take  effect  and  bo  in  force  from  and  after  its  passage. 


Notes  of  Decision.s  Applicable  to  Sections  4386^408. 


4386.  Mayor  as  judge.  —  The  fact  that 
the  mayor  presided  over  the  council  that 
passed  an  ordinance  does  not  divest  him  of  his 
authority  under  the  charter  to  act  as  the  judge 
of  the  city  court  on  tlie  trial  of  a  prosecution 
for  violating  the  ordinance;  nor  is  he  as 
judge  of  that  court  disqualified  from  trying 
such  a  case  because  the  charter  required  all 
fines  collected  therein  to  be  paid  into  the 
salary  fund,  or  because  his  action  as  mayor  in 
approving  the  ordinance  had  been  severely  crit- 
icised by  the  city  press:  In  re  Guerrero,  GO  Cal. 
88.  Ihe  mayor  of  Los  Angeles  cannot,  by  a 
general  deputation,  substitute  a  justice  of  the 
peace  to  act  in  his  place  as  judge  of  the  city 
court.  He  can  depute  a  justice  for  that  pur- 
pose only  in  case  of  absence  from  the  city  or 
inal)ility  to  act:  County  of  Loft  Anrjeles  v.  City 
of  Los  Anrjeles,  05  Id.  476.  The  city  court  of 
Los  Angeles,  as  created  by  the  charter  of  the 
city,  was  not  abolished  by  the  constitution, 
nor  are  the  provisions  of  the  charter  making 
the  mayor  of  the  city  a  component  part  of  the 
council  and  ex  officio  city  judge  unconstitu- 
tional: In  re  Guerrero,  C9  Id.  88. 

4387.  Presentation  of  claims.  —  The 

charter  of  the  city  of  San  Francisco  does  not" 
require  a  claim  against  the  municipality  to  be 
presented  to  the  supervisors  for  allowance  be- 
fore suit  can  be  brought  upon  it:  Lehn  v.  City 
and  County  of  San  Frnnci^sro,  GG  Cal.  70.  Under 
section  90  of  the  consolidation  act,  a  claim  for  a 
salary  due  at  the  end  of  eacli  month,  having 
never  been  presented  for  payment  nor  pre- 
sented to  the  board  of  supervisors  to  be  passed 
or  approved,  is  barred  after  the  lapse  of  one 
month:  Ames  v.  City  and  County  of  San  Fran- 
cisco, 76  Id.  325.  Under  the  act  of  March  4, 
1878,  providing  that  gas  inspectors  "sliall  be 
entitled  to  a  salary  to  be  paid  and  allowed  " 
by  the  board  of  supervisors,  it  is  not  necessary 
that  a  claim  for  such  salary  be  presented  to  tlie 
auditor  to  be  allowed  or  audited  by  such  offi- 
cer: Id.  As  to  the  power  of  an  auditor  to 
draw  a  warrant  in  favor  of  the  assignee  of  a 
judgment,  see  Scheerer  v.  Ed^jar,  76  Id.  569. 

Action  to  quiet  title  lies  against  city  and 
county  of  San  Francisco:  Cily  and  County  of 
San  Franchco  v.  Ilolliday,  76  Cal.  18. 

4408.     Repeal  of   municipal  charter 

does  not  impair  the  validity  of  contracts  made 
under  its  provisions:  Meyer  v.  Porteif,  65  Cal. 
67. 

Ordinances  generally.  —  Where  a  char- 
ter of  a  nmnieipal  corporation  requires  it  to 
do  certain  acts  by  resolution,  it  may  do  the 
eaine  acts  by  ordinance:  City  of  Los  Angeles  v. 
M  aldron,   Go   Cal.  283.     The   board  of   super- 


visors of  the  city  and  county  of  San  Francisco 
has  power,  umJer  section  2  of  article  11  of  the 
constitution,  and  section  74  of  the  consolida- 
tion act  of  April  19,  1856,  to  prohibit  or  regu- 
late all  occupations  which  are  against  good 
morals,  contrary  to  public  order  and  decency, 
or  dangerous  to  the  public  safety:  fn  the  Mat- 
ter of  Yick  Wo,  GS  Id.  294.  The  rules  for 
the  construction  of  ordinances  and  orders  of 
a  municipal  corporation  are  the  same  as  for 
the  construction  of  statutes:  Id. 

Ordinance  punishing  acts  punishahle  by  general 
law.  — A  municipal  corporation  has  no  power, 
under  section  11  of  article  11  of  the  constitu- 
tion, to  pass  an  ordinance  punishing  precisely 
the  same  acts  which  are  punishable  under  the 
general  laws  of  the  state:  In  the  Matter  of  Sic, 
73  Cal.  142. 

Fire  limits.  —  An  ordinance  of  the  city  and 
count}'  of  Sau  Francisco  prohiljiting  the  altera- 
tion or  repair  of  any  wooden  building  within 
certain  designated  fire  limits,  without  permis- 
sion in  writing  signed  by  a  majority  of  the 
firewardens,  and  approved  by  a  majority  of  the 
committee  on  fire  department  and  the  mayor, 
is  not  iu  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  tlie  United  States. 
Such  an  ordinance  is  not  unreasonable,  op- 
pressive, nor  special  in  its  operation;  nor  is  it 
an  unwarrantable  delegation  of  power  to  the 
officers  named  therein;  nor  does  it  deny  to  the 
owner  of  such  building  the  equal  protection  of 
the  law,  nor  deprive  him  of  liberty  or  property 
without  due  process  of  law:  Ex  parte  Fklce, 
72  Cal.  125;  see  McCloskey  v.  Kreling,  76  Cal. 
511. 

Prohibiting  sale  of  liquors.  — The  city  of  Pas- 
adena, a  city  of  the  sixth  class,  as  defined  by 
the  municipal  corporation  act  of  !Marcli  13, 
1883,  has  j)ower,  under  section  11  of  article  11 
of  the  constifution,  to  enact  an  ordinance  pro- 
hibiting the  maintenance  within  the  city  limits 
of  any  tippling-house,  dram-shop,  or  bar-room, 
where  spirituous,  vinous,  malt,  or  mixed 
liquors  are  sold  or  given  away.  Such  an  or- 
dinance is  not  ill  conflict  with  any  provision  of 
the  constitution  of  the  L^nited  States,  or  with 
any  general  law  of  the  state:  Ex  "parte  Camp' 
beil,  74  Cal.  20. 

House  of  prostitution.  —  The  ordinance  of 
May  2,  1887,  of  the  city  of  Stockton,  in  so  far 
as  it  prohibits  any  person,  for  the  purpose  of 
prostitution,  from  visiting  anj'  building  kept 
for  the  purpose  of  prostitution,  is  within  the 
power  of  the  city  council  to  enact,  and  is  not 
in  conflict  with  the  general  laws  of  the  state: 
Ex  parte  Johnson,  73  Cal.  228. 

Opiurn-smok-ing.  — Section  3  of  ordinance  192 
of  the  city  of  Stockton,  prohibiting  two  or 
more   persons    from    assembling,  being,  or  re- 
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maining  in  any  room  or  place  for  the  purpose 
of  smoking  opium,  or  inhaling  the  fumes  there- 
of, punishes  precisely  the  same  acts  as  are 
punishable  under  section  307  of  the  Penal 
Code;  tlie  section  of  the  ordinance  is  therefore 
in  conflict  with  the  general  law,  and  void:  In 
re  Sic,  73  Cal.   142. 

Proldhitbhj  keeping  of  cows  in  San  Francisco. — 
The  city  and  county  of  San  Francisco  has 
power,  under  section  11  of  article  11  of  the 
constitution,  and  the  act  of  April  25,  1803,  to 
enact  an  ordinance  prohibiting  the  keeping  of 
more  tliaa  two  cows  within  certain  portions  of 
the  city  limits:  In  the  Matter  of  Linehan,  72 
Cal.   114. 

Slawjlttering  of  animals.  —  The  ordinance  of 
the  city  of  Sacramento  prohibiting  the  slaugh- 
tering of  animals,  or  the  maintenance  of  slaugh- 
ter-houses within  the  city,  is  valid:  Ex  parte 
Ileilhron,  G5  Cal.  609. 

Laundry  ordinance.  —  The  city  of  Modesto 
has  authority,  under  section  11  of  article  11  of 
the  constitution,  to  pass  an  ordinance  prohib- 
iting the  carrying  on  of  a  public  laundry  or 
wasli-house  within  the  city  limits,  e;:cept  with- 
in certain  prescribed  boundaries.  Such  an 
ordinauceis  not  unreasonable,  nor  in  violation 
of  article  1  sections  11  and  21  of  the  constitu- 
tion, because  not  uniform  in  its  operation: 
Matter  of  Hang  Kie,  OS  Cal.  149;  see  Ex  parte 
Moipuer,  G5  Id.  33.  Such  an  ordinance,  if  it 
applies  alike  to  all  persons  engaged  in  a  given 
pursuit,  without  distinction  as  to  nationality, 
residence,  age,  sex,  or  condition,  is  not  in  vio- 
lation of  treaty  obligations  existing  between 
the  United  States  and  China:  In  re  Yick  Wo, 
08  Id.  294.  In  the  exercise  of  such  power, 
the  board  of  supervisors  may  prohibit  any  per- 
son from  establishing,  maintaining,  or  carrying 
on  a  laundry  witliin  the  corporate  limits  of  the 
city  and  county,  witliout  having  first  obtained 
the  consent  of  the  board,  unless  the  same  be 
located  in  a  building  constructed  either  of 
brick  or  stone:  Id.  Order  No.  1509,  and  sec- 
tion 68  of  order  No.  1857,  of  the  board  of  su- 
Ijervisors  of  San  Francisco,  prescribing  the 
kind  of  buildings  in  which  laundries  may  be 
located,  have  not  been  repealed  by  order  No. 
1707,  regulating  the  establishment  and  main- 
tenance of  public  laundries  within  certain  lim- 
its of  the  city  and  county:  Id.  Order  No. 
1559  of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,  prescribing  the  man- 
ner in  which  buildiugs  used  as  lauuch-ies  shall 
be  constructed,  is  not  unconstitutional,  and 
has  not  been  repealed:  Ex  parte  White,  67  Cal. 
102. 

Violation  of  ordinance  —  Punishment  by  wu- 
nicipality.  — The  city  of  Los  Angeles  had  power 
under  its  charter  to  provide  that  any  violation 
of  the  provisions  of  an  ordinance  should  be  a 
misdemeanor  and  punishable  as  such.  The 
power  is  also  conferred  upon  the  municipality 
by  the  provision  of  the  constitution  authorizing 
it  to  make  and  enforce  within  its  limits  all 
such  local,  sanitary,  and  other  laws  as  are  not 
in  conflict  witli  the  general  laws  of  the  state: 
In  re  Guerrero,  09  Cal.  88. 

Passage  of  ordinances.  —  Under  section  26  of 
the  county  government  act  of  March  14,  1883, 
an  ordinance  of  a  board  of  supervisors  of  a 
county  does  not  take  eflect  until  it  has  been 
published  in  its  entirety,  as  required  by  tliat 
sectiou;  and  a  publication  which  omits  the  en- 


acting clause  of  the  ordinance  is  insufficient: 
People  V.  BusseU,  74  Cal.  578.  Section  2  of 
article  12  of  the  charter  of  Los  Angeles  jn-o- 
vided  that  every  ordinance  passed  by  the  coun- 
cil should,  before  it  became  efifective,  be  signed 
by  the  clerk  of  the  council.  The  charter  fur- 
ther provided  for  the  election  of  a  city  auditor, 
who  should  also  be  ex  officio  clerk  of  the  coun- 
cil. The  ordinance  in  question  was  signed  by 
"  W.  W.  Robinson,  clerk  of  the  council  of  the 
city  of  Los  Angeles."  It  was  held  that  the 
ordinance  was  properly  authenticated  under 
section  1031  of  the  Political  Code:  la  re  Guer- 
rero, 69  Id.  88.  The  omission  of  the  clerk 
to  add  the  seal  of  the  board  does  not  render 
invalid  an  ordinance  properly  passed:  Santa 
Clara  v.  S.  P.  R.  P.  Co.,  06  Id.  042.  A  pro- 
vision requiring  a  municipal  ordinance  to  be 
published  for  five  successive  days  in  a  daily 
newspaper  is  complied  with  by  such  publica- 
tion for  five  successive  week  days,  although  a 
Sunday  intervened  on  whicli  there  was  no 
issue  of  the  paper:  Ex  parte  Fis/ce,  72  Id.  125. 
As  to  the  publication  and  authentication  of  an 
ordinance,  sec  ^,'apa  v.  Easterly,  May  19,  1888. 
Where  tiie  ordinance  provided  that  the  clerk 
of  the  council  should  certify  to  its  passage, 
and  cause  it  to  be  published  in  a  designated 
newspaper,  the  order  for  publication  is  suflS- 
cient,  and  the  fact  that  it  was  contained  in  the 
ordinance  does  not  afi"ect  either  the  order  or 
ordinance:  In  re  Guerrero,  09  Id.  88;  and  to 
render  the  order  effectual,  its  publication  is 
not  necessary:  Id.  An  averment  that  an  or- 
dinance "  was  duly  passed  and  adopted"  is  a 
sufficient  statement  that  everything  necessary 
to  be  done  by  the  city  council  to  give  it  legal 
efi"ect  has  been  done:  City  of  Los  Angeles  v. 
Waldron,  65  Id.  283.  Where  a  board  of  super- 
vijors  meets  on  the  regular  day  fixed  therefor 
by  an  ordinance  passed  in  conformity  with  the 
county  government  act  of  March  14,  1883,  it 
has  power  to  adjourn  from  time  to  time  until 
its  business  is  completed;  and  an  ordinance 
passed  at  an  adjourned  meeting  is  not  invali- 
dated, either  because  the  clerk  of  the  board,  in 
his  record  of  its  proceedings,  described  the 
adjournment  as  a  "recess,"  or  because  during 
the  time  of  the  adjournment  the  members  of 
the  board  acted  as  a  board  of  equalization: 
Ex  parte  Mirajide,  73  Cal.  305. 

Van  Ness  ordinance.  —  The  selections  of 
land  for  public  squares  in  the  city  of  San 
Francisco,  made  by  the  commissioners  ap- 
pointed under  ordinances  Nos.  822  and  845  of 
the  common  council,  from  land  lying  west  of 
Larkiu  Street  and  southwest  of  Johnston 
Street,  and  designated  as  squares  on  the  map 
of  the  commissioners  approvcil  by  the  board  of 
supervisors  on  the  lOtli  of  October,  1856,  were 
ratified  and  confirmed  by  the  act  of  the  legis- 
lature of  March  11,  1S58'  and  are  consequently 
valid,  although  the  selections  embraced  more 
than  one  block,  and  more  than  one  twentieth  of 
the  land  in  the  ]3ossession  of  one  person,  and 
the  excess  was  taken  without  payment  of  com- 
pensation as  provided  in  ordinance  No.  822: 
Iloadlev  v.  City  and  County  of  San  Franci.<co, 
70  Cab  320.  This  case  affirmed  Hoadley  v. 
City  and  County  of  San  Francisco,  50  Id.  205, 
to  "the  eS'ect  that  the  plaintiff  acquired  no  title 
to  the  public  squares  in  controversy,  either  by 
the  Van  Ness  ordinance  or  by  adverse  posses- 
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liicenses:  See  ante,  pp.  Ill,  112,  and  notes.     Ferguson,  6.5  Cal.  288;  and  see  Amador  County 
The  power  to  iinpose  a  license  includes  the     v.  Kennedy,  70  Id.  35. 
power  to  appoint  a   tax   collector:    People  v. 

An  Act  to  authorize  the  common  councils  and  boards  of  supervisors  of  the  several  cities,  counties,  and 
cities  and  counties  in  this  state  to  levy  taxes  for  the  maintenance  of  public  parks  having  an  area  oj 
over  ten  acres  each,  within  their  respective  limits. 

[Approved  March  8, 1867;  1887,  52.] 
Tmf)roremcnt  of  prihlic  parks. 

Section  1.  The  common  council  and  the  board  of  supervisors  of  any  city,  county,  or  city  and 
county  of  this  state  are  hereby  authorized  and  empowered  to  levy  a  yearly  tax  of  not  to  exceed 
tlirco  cents  upon  every  one  hundred  dollars  assessed  valuation  of  property,  real  and  pergonal, 
in  sucli  city,  county,  or  city  and  county,  for  the  purpose  of  maintaining  and  improving  any 
public  park  or  parka  having  an  area  of  tea  acres  each,  therein  situated. 

Mariner  of  collecting  tax. 

8kc.  2.  All  moneys  arising  from  the  tax  authorized  to  be  levied  by  the  preceding  section 
shall  be  collected  by  the  tax  collector  of  the  city,  county,  or  city  and  county  wherein  said  park 
or  purks  may  be  situated,  and  shall  be  kept  by  the  treasurer  of  said  city,  county,  or  city  and 
County,  subject  only  to  the  order  of  the  public  officer  or  officers,  or  board  or  commissioner,  hav- 
ing legal  charge  and  control  of  the  management  and  maintenance  of  said  park  or  parks. 
Defining  terms  "  common  counc'd  "  and  "  hoard  of  supervisors." 

iSEC.  3.  The  terms  "common  council  "  and  "board  of  supervisors  "  are  hereby  declared  to 
include  any  body  or  board  which,  under  the  law,  is  the  legislative  department  of  the  govern- 
ment of  any  city,  county,  or  city  and  county. 

Sec.  4.     This  act  shall  be  enforced  from  and  after  its  passage. 

An  Act  to  enable  incorporated  " cilies  and  counties"  and  "cities"  and  "towns,"  to  acquire,  main- 
tain, and  improve  public  parks  and  boulevards. 
[Approved  March  19,  1889;  1889.  3G1.J 
Public  parks. 

Section  1.  Any  incorporated  "city  and  county  "or  "city  "or  "to'svn  'in  this  state  may 
acquire  and  hold  land  for  the  uses  and  purposes  of  public  parks  or  public  boulevard,  or  both, 
either  by  purchase,  with  the  consent  of  the  owner,  or  by  condemnation,  iinder  the  provisions 
of  the  Code  of  Civil  Procedure  of  the  state  of  California,  title  seven  of  part  three. 

Jurisdiction  of  municipalily  over. 

Sec.  2.  The  land  to  be  so  acquired  and  held  may  be  within  the  corporate  limits  of  the  "  city 
and  county"  or  "city"  or  "town,"  or  conveniently  adjacent  thereto;  and  in  either  case  it 
shall  be  subject  to  the  jurisdiction  of  the  municipality  acquiring  it,  and  to  the  laws,  ordinances, 
rules,  and  regulations  thereof. 

Poirer  of  corporation  to  ac/uire. 

Sec.  3.  The  board  of  supervisors,  city  council,  trustees,  or  other  municipal  legislative  board 
or  body  of  any  incorporated  "city  and  county  "  or  "city"  or  "town"  may,  by  ordinance,  or 
in  such  manner  as  other  municipal  legislative  acts  are  enacted,  under  its  charter  or  act  of  incor- 
poration, determine  what  lands  are  necessary  and  proper  to  be  acquired  for  the  uses  and  pur- 
poses aforesaid. 

Tax  levy. 

Sec.  4.  Any  incorporated  "city  and  county"  or  "city"  or  "town",  may,  in  addition  to  the 
annual  tax,  levy  for  other  municipal  purposes,  and  at  the  same  time  and  in  the  same  manner 
cause  to  be  assessed  and  levied  upon  the  taxable  property  within  the  municipality,  an  annual 
tax  in  such  amount  as  may  be  deemed  necessary  and  proper  for  the  acquisition  or  maintenance 
or  improvement  of  its  public  parks,  or  boulevards,  or  both,  and  the  revenue  so  obtained  shall  be 
applied  to  no  other  use  or  purpose. 
Election  to  issue  ho7ids  to  maintain. 

Sec.  5.  The  board  of  supervisors,  city  council,  trustees,  or  other  municipal  legislative  body  or 
board  of  any  incorporated  "city  or  county"  or  "city"  or  "town"  may,  by  ordinance  or  in  such  man- 
ner as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation,  call 
an  election  and  submit  to  the  qualified  electors  of  the  municipality,  the  proposition  to  issue  the 
bonds  of  the  municipality,  to  a  specified  amount,  the  proceeds  of  the  sale  of  which  shall  be 
applied  exclusively  to  the  acquisition,  maintenance,  and  improvement  of  its  public  parks  or 
boulevards,  or  both.  Sucli  election  shall  be  conducted  and  the  result  determined  substantially 
as  are  other  local  municipal  elections  of  the  municipality  in  »vhich  it  is  held. 

Issuance  of  bonds. 

Sec.  6.  If  at  such  an  election  two  thirds  of  the  qualified  electors  voting  an  assent  to  the  issu- 
ance of  the  bonds,  then  the  "  city  and  county  "  or  "city  "  or  "  town  "  having  held  such  election 
may,  by  ordinance  or  in  such  manner  as  other  municipal  legislative  acts  are  enacted  under  its 
charter  or  act  of  incorporation,  provide  for  the  issuance,  and  cause  to  be  issued,  its  bonds  to  the 
amount  specified  and  so  voted  for;  provided,  hoivevcr,  that  said  bonds  shall  mature  and  become 
due  and  payable  at  a  time  not  exceeding  twenty  years,  and  shallbear  interest  at  a  rate  not  ex- 
ceeding five  per  cent  per  annum,  payable  annually,  and  that  before  or  at  the  time  of  the  issu- 
ance of  said  bonds,  provision  shall  be  made  for  the  collection  of  an  annual  tax  sufficient  to  pay 
tlie  interest  thereon  as  it  fulls  due,  and  also  to  constitute  a  sinking  fund  to  pay  the  principal 
thereof  at  maturity,  and  not  exceeding  twenty  years  from  the  date  thereof. 
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Sec.  7.  The  bonds  shall  l)e  numbered  consecutively  from  one  upwards,  and  shall  be  issued 
in  the  order  of  their  respective  numbers,  commencing  with  number  one,  and  there  sliall  be  at- 
tached thereto  coupons  for  the  payment  of  the  annual  interest.  They  shall  be  known  and  desig- 
nated either  as  the  "park  and  boulevard  "  or  "  park  "  or  "boulevard  "  bonds  of  the  municipality 
issuing  them.  Each  bond  shall  not  exceed  in  the  amount  of  its  principal  one  thousand  dollars, 
and  may  be  in  any  smaller  amount. 
How  sold. 

Sec.  8.     The  bonds  or  any  number  thereof  so  issued  shall  be  sold  to  the  highest  bidder,  after 
advertised  notice  for  sealed  proposals  therefor;  but  no  bid  shall  be  accepted  at  less  than  the  par 
value  thereof,  nor  shall  any  bonds  be  sold  during  any  one  year  in  excess  of  the  actual  expendi- 
tures incurred  in  that  year. 
Proceeds,  how  kept  and  used. 

Sec.  9.  The  money  obtained  from  the  sale  of  the  bonds  shall  be  kept  in  a  separate  fund,  and 
shall  be  used  exclusively  for  the  acquisition  or  maintenance  or  improvement  of  the  public 
parks  or  boulevards,  or  both,  of  tho  municipality  issuing  them,  and  for  no  other  use  or  purpose. 
Hedemptmi. 

Sec.  10.  Whenever  and  as  often  as  there  shall  be  in  the  sinking  fund  an  amou.2t  deemed 
sufficient  for  the  purpose,  the  board  of  supervisors,  city  council,  trustees,  or  other  municipal 
legislative  board  or  body  of  the  municipality  issuing  the  bonds,  may,  by  ordinance  or  in  such 
manner  as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation, 
cause  notice  to  be  given  by  advertisement,  that  tlie  amount  (stating  it)  is  in  the  sinking  fund 
for  the  redemption  of  said  bonds,  and  inviting  sealed  proposals  for  the  redemption,  surrender, 
and  cancellation  of  bonds,  with  the  interest  thereon,  to  the  specified  amount  in  the  sinking 
fund;  and  at  the  date  designated  in  the  notice  the  bids  shall  be  opened,  if  any  there  be,  and 
tho  bid  or  bids  oflfering  to  surrender  bonds  for  the  lowest  sum,  not  more  than  par  value,  shall 
be  accepted.  If  sufficient  bids  shall  not  be  received  to  consume  the  money  in  the  sinking  fund, 
and  the  whole  or  a  portion  deemed  sufficient  for  the  purpose  shall  still  remain  in  the  sinking 
fund,  notice  shall  be  given  by  advertisement  for  not  less  than  thirty  days,  stating  that  there  is 
an  amount  to  be  specified  in  the  notice,  still  remaining  in  the  sinking  fund  to  be  ai^plied  to  the 
redemption  of  the  bonds  with  interest  thereon  having  the  highest  numbers  (specifying  the  num- 
bers), and  if  said  bonds  be  not  presented  for  redemption,  surrender,  and  cancellation  within  the 
time  specified  in  the  notice,  they  shall  thereafter  cease  to  draw  interest,  and  the  amount  in  the 
sinking  fund  shall  be  kept  for  their  redemption  when  presented,  but  no  more  shall  be  paid 
therefor  than  the  amount  of  principal  and  interest  due  at  the  expiration  of  the  time  specified  in 
the  aforesaid  notice. 
Further  conditions  for  issue,  sale,  and  redemption  of  bonds. 

Sec.  11.  Any  incorporated  "city  and  county"  or  "city"  or  "town"  in  this  state,  avail- 
ing itself  of  the  privileges,  benefits,  and  powers  of  this  act,  may  by  ordinance,  or  in  such  man- 
ner as  other  municipal  legislative  acts  are  enacted  under  its  charter  or  act  of  incorporation, 
prescribe  such  further  conditions  and  provisions  for  the  issuance  and  sale  of  the  bonds  herein 
provided  for  and  for  the  redemption  thereof  as  are  not  inconsistent  with  the  constitution  of  this 
state,  or  the  provisions  of  this  act,  or  its  charter  or  act  of  incorporation. 
Manner  of  advertising. 

Sec.  12.  All  notices  and  advertisements  provided  for  in  this  act  shall  be  given  by  publica- 
tion in  a  newspaper,  if  there  be  one  published  within  the  municipality;  if  there  be  none,  then 
by  posting  in  at  least  three  public  places  within  the  municipality;  and  when  no  other  time  is 
prescribed  in  this  act,  they  shall  bo  for  such  length  of  time  as  may  by  tho  board  of  supervisors, 
city  council,  trustees,  or  other  municipal  legislative  board  or  body  of  the  municipality,  be 
deemed  and  determined  to  be  reasonable;  but  the  bonds  issued  under  the  authority  of  this  act, 
and  sold  to  i^urchasers  in  good  faith,  shall  not  be  held  to  be  invalid  for  any  defect  in  any  of  the 
notices  herein  provided  for. 

Sec.  13.     This  act  shall  take  effect  and  be  in  force  from  and  after  the  date  of  its  passage 

Notes  of  Decisions  Applicable  to  Section  4409. 

4409.    Discontinuance  of  street.  — The  county,  acting  imder  aiithority  conferred  upon 

legislature   has   power  to  vacate  a  street  in  a  them  by  the  acts  of  April,  18G2,  and  of  April, 

city,  and  maj'  delegate  its  power  to  the  muni-  18G4,    approved   and   adopted    certain   maps, 

cipal  authorities  of  the  city:  Brook  v.  Horton,  known  respectively  as  the  city  engineer's  map 

68  Cal.  554.     An  alteration  by  competent  an-  and  the  Humphreys  map,  as  the  olBcial  maps 

thori!-y  of  an  existing  road  or  way  is  a  discou-  of  the  city  and  county.     On  neither  of  these 

tinuance  of  those  portions  of  the  way  which  do  maps  did  tho  premises  in  controversy  appear 

not   come  within   the   newly   assigned  limits,  as  a  street.    It  was  held  that  tho  adoption  and 

although  no  special  order  of  discontinuance  is  approval  of  such  maps  operated  to  discontinue 

made:  Id.     The  premises  in  controversy  were  tho  premises  as  a  street:  Id. 

situated  in  the  city  and  county  of  San  Fran-  Street   assessments  —  Generally.  —  An 

Cisco,  between  Channel   Street  and   Alabama  act    authorizing   street  improvements    which 

Street,  and  were  a  part  of  Mariposa  Street,  as  does  not  provide  for  notice  of  the  proceedings 

those   streets  were  laid   down  on  the  map  of  to  the  parties  to  be  assessed  for  the  expense  is 

1856,  known  as  the  Van  Ness  ordinance  map.  unconstitutional   and   void:  Boorinan  v.  Santa 

On  the  30th  of  January,  1866,  and  in  October,  Barbara,  65  Cal.  313.     An  act  authorizing  the 

1870,  the  board  of  supervisors  of  tho  city  and  common  council  of  a  city  to  lay  out,  open,  or 
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improve  a  street  upon  the  petition  of  property 
owners  I'cpresenting  a  majority  of  the  frontage 
upon  the  proposetl  improvement,  does  not 
authorize  the  council  to  take  steps  in  one  pro- 
ceeding to  open  or  improve  more  than  one 
street:  Id.  A  street  assessment  which  in- 
cludes the  cost  of  more  work  than  that  au- 
thorized is  not  void  as  to  the  cost  of  work 
properly  included  therein,  and  may  be  cor- 
rected on  an  appeal  to  the  board  of  super- 
visors: Dijer  V.  Scahnanini,  G9  Id.  637.  The 
defendants,  in  action  for  the  enforcement  of  a 
street  assessment  in  the  city  and  county  of 
San  Francisco,  averred  in  their  answer  that 
the  assessment  was  void  because  it  included  the 
cost  of  work  that  was  not  authorized  by  the 
order  of  the  board  of  supervisors,  and  pro- 
cured the  dismissal  of  the  action  on  that  ground. 
The  superintendent  of  streets,  acting  upon  the 
supposed  invalidity  of  the  assessment,  there- 
upon made  a  second  assessment,  covering  the 
■work  ordered  by  the  board,  ■which  the  present 
action  was  brought  to  enforce.  The  defend- 
ants set  up  the  first  assessment  as  a  bar  to  the 
action.  It  was  hold  that  the  defendants  were 
estopped  to  deny  the  invalidity  of  the  first  as- 
sessment, and  that  the  plaintiffs  could  introduce 
evidence  of  the  estoppel  without  pleading  it: 
Id;  and  further,  that  the  superintendent  of 
streets  had  power  to  make  the  second  assess- 
ment, which,  if  valid,  superseded  the  first 
assessment:  Id.  An  action  may  be  maintained 
against  the  executor  of  an  estate,  though  the 
heirs  of  the  decedent  are  in  fact  owners  of  the 
land  assessed;  the  heirs  are  not  necessarily 
parties,  and  if  originally  joined  as  defendants, 
the  action  may  be  dismissed  as  to  them,  and 
judgment  rendered  against  the  executor:  Par- 
ker V.  Bernal,  G6  Id.  113.  As  to  the  rights  of 
an  assignee  of  a  street  assessment  against  a  de- 
fendant without  notice,  see  Horjan  v.  Black,  6G 
Id.  41;  see  also  Ca//e«cZe?- v.  Patterson,  66  Id. 
356.  The  foreclosure  of  a  junior  street  assess- 
ment lien  does  not  extinguish  prior  liens  of  the 
same  kind,  if  the  holders  of  such  i^rior  liens 
are  not  made  parties  to  the  foreclosure  suit: 
IFoor^  V.  Brady,  68  Id.  78.  An  action  was 
brought  to  foreclose  a  street  assessment  lien 
for  grading  Montgomery  Avenue,  in  the  city 
and  county  of  San  Francisco.  The  contract 
under  which  the  work  was  done  required  its 
completion  within  sixty  days.  The  work  ■was 
not  completed  within  the  time,  and  subse- 
quently the  board  of  supervisors  of  the  city  and 
county  extended  the  time  for  its  completion. 
It  was  held  that  apon  the  failure  to  complete 
the  work  within  the  time  required,  the  contract 
expired,  and  the  board  of  supervisors  had  no 
jurisdiction  to  revive  or  validate  it:  Fanning  v. 
Schammel,  68  Id.  428.  The  act  of  March  19, 
1878,  so  far  as  it  attempts  to  revive  such  a 
contract,  and  validate  an  assessment  for  street 
work  done  under  it,  is  unconstitutional  and 
void:  Id.  In  an  action  to  recover  a  street 
assessment,  ■where  defendant's  ownership  of 
the  property  assessed  is  alleged  in  the  com- 
plaint and  denied  by  the  answer,  a  nonsuit 
should  be  granted,  if  the  plaintifif  introduces 
no  evidence  in  support  of  the  allegation:  Bar- 
neij  V.  McLeran,  68  Id.  34.  In  such  an  action 
an  averment  in  the  answer  that  the  defendant 
had  not  sufficient  information  or  belief  on  the 
subject  of  his  ownership  of  the  property  as- 
sessed to  enable  him  to  answer  the  plaintiff's 


allegation  of  his  ownership,  and  therefore 
denies  the  same,  is  a  sufhcient  denial,  where 
no  motion  is  made  to  strike  it  out:  Id.  An 
action  for  the  amount  of  an  assessment  prop- 
erly and  separately  made  under  the  laws  of 
1871-72,  section  8,  sul^division  4,  providing 
that  where  a  street  terminates  at  right  angles 
in  another,  the  expense  of  work  done  on  one 
half  the  width  of  the  street  opposite  such 
termination  shall  be  assessed  on  the  lots  in 
each  of  the  quarter-blocks  adjoining  and  cross- 
ing the  same,  etc.,  can  be  sustained  as  to  the 
amount  of  such  proper  assessment,  though 
an  invalid  assessment  under  another  subdi- 
vision is  joined  in  the  cause:  Parker  v.  Par/, 
76  Id.  103.  Where  the  work  ordered  wa3 
curbing  and  sidewalking,  and  the  notice,  bid, 
and  contract  mentioned  corners,  but  it  did  not 
appear  whether  the  corners  were  part  of  the 
sidewalk  or  jiarts  of  the  crossing,  it  was  held 
that  it  would  not  be  presumed  that  any  part 
of  a  crossing  was  included  in  the  assessment : 
Doane  v.  Houghton,  lb  Id.  360.  A  complaint 
need  not  allege  the  proceedings  prior  to  the  as- 
sessment: Id.  In  an  action  to  foreclose  a  street 
assessment,  where  the  warranty  assessment,  etc., 
have  been  introduced  in  evidence  under  Statutes 
1871-72,  page  815,  section  12,  providing  that  the 
.same  shall  be  prima  facie  evidence  of  the  regu- 
larity and  correctueas  of  the  assessment  and 
all  prior  proceedings,  it  appeared  that  a  cer- 
tain street  had  been  graded  about  twenty  yeai-s 
before,  and  that  the  difference  between  the 
official  grade  and  the  existing  grade  nowhere 
exceeded  one  and  three  quarters  feet.  It  was 
held  that  this  was  not  sufficient  to  overcome 
the  presumption  (section  19G3,  subdivision  15, 
Code  of  Civil  Procedure)  that  official  duty  has 
been  regularly  performed:  Fanning  v.  Bohme, 
76  Cal.  149.  A  decree  foreclosing  the  lien  of 
a  street  assessment  which  is  valid  on  its  face, 
and  rendered  in  an  action  in  which  the  court 
had  jurisdiction  of  the  subject-matter  and  the 
person  of  the  defendant,  cannot  be  collaterally 
attacked  by  a  x^erson  claiming  under  him,  by 
showing  that  prior  to  the  decree  the  assessment 
in  question  had  been  paid:  Ward  v.  Dougherty, 
lb  Id.  240.  As  to  mandamus  to  compel  the 
payment  of  a  street  assessment  ■warrant,  see 
Wood  V.  Strother,  76  Id.  545. 

Napa.  —  Right  of  trustees  to  establish 
official  grade  of  all  the  streets. in  the  city  by 
one  general  ordinance:  See  City  of  Napa  v. 
Easterhy,  76  Cal.  222. 

Oakland.  —  Under  the  statutes  of  1864 
and  1870,  authorizing  the  city  council  of  the 
city  of  Oakland  to  order  the  whole  or  any 
portion  of  the  streets  of  the  municipality  mac- 
adamized, the  city  council  has  power  to  let 
the  ■work  of  macadamizing  separate  portions 
of  a  street  in  one  contract:  Alameda  Macadam' 
izing  Co.  v.  Williams,  70  Cal.  534.  An  action 
was  brought  to  foreclose  an  assessment  for 
the  macadamizing  of  a  street  in  the  city  of 
Oakland.  An  issue  was  raised  by  the  plead- 
ings as  to  whether  a  majority  of  the  property 
o\vners  on  the  line  of  the  street  protested 
against  the  proposed  work.  On  the  trial,  the 
court  excluded  the  written  protest  offered  in 
evidence  by  the  defendant,  but  the  plaintiff 
admitted  the  names  of  the  iDrotestants,  and 
the  niimber  of  front  feet  owned  by  each  on 
the  line  of  the  work.  Findings  were  waived, 
and  judgment  rendered  in  favor  of  the  plaintiff. 
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It  was  held  that  it  would  be  presumed  that  a 
majority  of  the  property  owners  on  the  line  of 
the  work  did  not  protest:  Id.;  and  further, 
that  the  exclusion  of  the  written  protest  was 
without  prejudice  to  the  defendant,  as  the 
admission  of  the  plaintiff  afforded  him  the 
benefit  of  the  testimony  which  the  protest 
would  have  furnished:  Id.  In  such  an  action, 
where  the  complaint  describes  the  land  as- 
sessed as  bounded  b}'  the  side  line  of  the  ad- 
joining street,  the  presumption  that  the  land 
extends  to  the  center  of  the  street  is  rebutted: 
Id.  Under  section  IS  of  the  act  of.  April  4, 
1864,  the  records  of  a  street  assessment  kept 
by  the  marshal  of  the  city  of  Oakland,  and 
signed  by  him,  have  the  same  force  and  effect 
as  other  public  records,  and  copies  therefrom 
duly  certified  are  admissible  in  evidence  with 
the  same  effect  as  the  originals:  Id.  Under 
that  act,  where  tlie  land  is  assessed  to  un- 
known owners,  the  demand  for  the  payment 
of  the  assessment  must  be  publicly  made  on 
the  premises;  a  demand  made  to  the  owner 
personally,  or  on  the  street  in  front  of  the 
premises,  is  insufficient:  Id.  An  application 
was  made  for  a  writ  of  mandate  to  compel  the 
defendant,  as  the  city  marshal  of  the  city  of 
Oakland,  to  enter  into  and  execute  a  certain 
contract  for  grading,  curbing,  and  macadamiz- 
ing to  the  official  grade  a  portion  of  a  street  in 
the  city  of  Oakland,  and  to  fix  the  times  for 
the  commencement  and  completion  of  the  work 
to  be  done  under  the  contract.  The  proceed- 
ings for  the  work  were  taken  under  the  act  of 
April  4,  ISiM,  and  the  various  acts  amenda- 
tory thereof,  authorizing  the  city  council  of 
Oakland  to  improve  the  streets  within  the  city 
limits,  and  untler  the  act  of  March  18,  1885, 
providing  for  work  upon  streets,  and  for  the 
construction  of  sewers  within  municipalities. 
Neither  of  such  acts  made  any  provision  for 
levying,  collecting,  and  paying  into  the  treas- 
ury of  the  city  an  assessment  previous  to  the 
making  of  a  contract  for  letting  or  doing  the 
work,  or  the  commencement  of  the  work,  as 
required  by  section  19  of  article  11  of  the  con- 
stitution of  1879.  The  petitioner  contended 
that  this  requirement  had  been  abrogated  by 
an  amendment  to  the  constitution  proposed  by 
the  legislature  in  1883,  and  adopted  by  the 
people  at  the  general  election  in  1884,  and  that 
the  act  of  March  18,  1885,  providing  for  a  con- 
tract for  doing  street  work  in  advance  of  an 
assessment  levied,  is  constitutional.  The  pro- 
posed amendment,  during  its  progress  through 
the  legislature,  was  referred  to  in  the  journals 
of  the  senate  and  the  assembly  as  senate  bill 
No.  10,  but  was  not  copied  at  large  in  the 
respective  journals.  It  was  hold  by  Thornton 
and  McKce,  JJ.,  that  the  failure  to  enter  the 
proposed  amendment  at  large  in  the  journals 
was  in  violation  of  section  1  of  article  18  of  the 
constitution,  and  tliat  the  amendment  never 
took  effect:  Oakland  Paviiirf  Co.  v.  Hilton,  69 
Cal.  479;  and  furtlier,  by  Thornton  and  Mc- 
Kee,  JJ.,  that  section  19  of  article  11  of  the 
constitution  M'as  self-executing,  and  nullified 
all  statutes  then  existing,  or  which  migiit 
thereafter  be  passed,  inconsistent  with  its  pro- 
visions: Id.;  anil  by  jNIcKinstry  and  Sharp- 
steiu,  JJ.,  that  the  act  of  April  4,  1SG4,  as 
amended  by  the  act  of  March  29,  1870,  is  still 
in  force  in  the  city  of  Oakland,  but  that  the 
application  for  a  writ  of  mandate  should  be 


denied,  as  it  did  not  appear  from  the  affidavit 
of  the  petitioner  that  it  had  complied  with  the 
requirements  of  such  acts:  Id. 

Sacramento.  —  The  people  of  the  state  of 
California,  and  not  the  city  of  Sacramento,  is 
the  proper  plaintiff  in  an  action  brought  under 
the  act  of  March  16,  1864,  to  foreclose  a  street 
assessmf^nt  in  the  city  of  Sacramento.  If  such 
aa  action  be  brought  in  the  name  of  the  city 
as  plaintiff,  the  judgment  therein  is  void,  al- 
though rendered  in  favor  of  the  people  of  the 
state  as  well  as  the  city:  Sullivan  v.  2Iier,  67 
Cal.  265.  The  provision  of  the  act  of  March 
16,  1864,  requiring  the  action  to  be  brought  in 
the  name  of  the  people  of  the  state  of  Califor- 
nia, is  constitutional:  Id. 

Los  Anrjdes. — In  an  action  to  restrain  the 
tax  collector  of  the  city  of  Los  Angeles  from 
enforcing  an  assessment  levied  on  a  certain  lot 
for  the  purpose  of  paying  the  damages  occa- 
sioned by  the  condemnation  of  land  for  widen- 
ing and  extending  an  adjacent  street,  the  city 
is  not  a  necessary  party  defendant,  for  the  rea- 
son that,  under  its  charter,  it  is  not  liable,  in 
any  event,  for  the  damages  caused  by  the  con- 
demnation, and  the  assessment,  if  collected, 
would  go  into  a  special  fund  to  be  paid  to  the 
parties  entitled  thereto:  Cohn  v.  Parcels,  72 
Cal.  367. 

San  Francisco.  —  The  acts  of  March  6,  1883, 
and  of  March  18,  1885,  are  general  laws,  within 
the  meaning  of  section  6  of  article  11  of  the 
constitution,  affecting  all  municipal  corpora- 
tions in  the  state,  and  were  within  the  power 
of  the  legislature  to  enact.  The  latter  act  has 
been  and  is  now  in  force  in  the  city  and  county 
of  San  Francisco  since  the  date  of  its  passage: 
Thomason  v.  Ashworth,  73  Cal.  73.  Under  sec- 
tion 6  of  article  1 1  of  the  constitution,  the 
legislature  has  power  to  pass  a  general  law 
affecting  the  charter  of  the  city  and  county  of 
San  Francisco,  without  the  consent  of  such 
city  and  county:  Id.  A  statute  fixing  the 
grades  of  certain  streets  at  their  points  of  in- 
tersection fixes  the  grade  at  all  intermediate 
points  by  connecting  the  named  points  by  a 
straight  line:  Ga/itei/  v.  San  Francisco,  72  Id. 
146.  The  width  of  a  street  is  sufficiently 
designated  on  the  official  map  by  a  number 
printed  across  the  space  denoting  the  street, 
without  indicating  what  the  number  stood  for, 
if  the  scale  of  the  map  shows  that  the  number 
was  intended  to  represent  feet:  Id.  Section  3 
of  the  act  of  April  1,  1872,  authorizes  the  board 
of  supervisors,  when  a  street  is  ordered  to  be 
macadamized,  to  require  the  construction  of 
rock  gutter- ways:  Burl:  v.  Altschul,  66  Id. 
533.  An  objection  to  a  street  assessment  that 
it  included  an  amount,  as  incidental  expenses, 
for  engineering  and  printing,  is  waived  by  a 
failure  to  appeal  to  the  board  of  supervisors: 
Boyle  v.  Hitclicocl;  66  Id.  129;  and  an  assess- 
ment under  the  act  of  April  1,  1872,  is  not 
invalidated  by  including  tlierein  the  cost  of 
printing:  Burk  v.  Altachul,  66  Id.  533.  As 
to  tlie  manner  ot  assessment  under  acts 
of  1871-72,  cliapter  562,  piiges  809-81 1,  see 
Dig(]iiis  V.  Bro'rn,  76  Id.  3 IS.  The  super- 
visors can  oi\ler  a  contract  to  be  made  for 
macadamizing  a  street  after  a  contract  for 
grading  has  been  entered  into  and  before 
the  grading  has  been  done:  Di/er  v.  Hud- 
son, 65  Id.  374.  The  act  of  March  23,  1876, 
providing  for  the  widening  of  Dupont  Street, 
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and  for  the  levy  of  an  assessment  on  the  prop- 
erty benefited  thereby  for  the  payment  of  the 
improvement,  is  not  unconstitutional,  either 
on  the  ground  that  it  was  an  attempt  by  the 
state  to  exercise  the  power  of  assessment  for 
local  improvements  within  the  limits  of  a  mu- 
nicipality, or  on  the  ground  that  it  denies  due 
process  of  law  to  the  parties  affected  by  the 
assessment:  Lent  v.  Tillson,  72  Cal.  404.  The 
power  to  determine  upon  the  expediency  of  a 
proposed  public  improvement,  or  whether  the 
same  will  be  beneficial,  rests  with  the  legisla- 
ture, or  such  local  authorities  as  have  been 
charged  with  the  duty  of  determining  the  pol- 
icy of  the  government  in  those  matters.  In 
the  determination  of  such  a  question,  the  par- 
ties affected  by  the  proposed  improvement 
have  no  constitutional  right  to  be  heard  before 
the  assessment  is  made,  and  cannot  object  to 
the  assessment  on  the  ground  that  the  improve- 
ment is  not  beneficial,  unless  it  manifestly  ap- 
pears that  the  legislature  abused  its  discretion 
in  the  matter,  or  that  no  such  benefit  can  or 
could  reasonably  have  been  expected  to  result: 
Id.  The  sufiQciency  of  the  notices  given  by 
the  commissioners,  as  required  by  the  act,  of 
the  organization  of  the  board,  and  that  the  re- 
port of  the  board  is  open  for  inspection,  must 
be  determined  in  the  light  of  all  the  provisions 
of  the  statute.  Wlien  so  interpreted,  the  no- 
tices are  not  insufficient  to  constitute  due  pro- 
cess of  law,  although  they  were  not  addressed 
to  the  persons  whose  property  was  affected  by 
name,  and  although  the  property  sought  to  be 
taken  or  affected  was  not  specifically  described 
therein:  Id.  The  opportunity  to  be  heard  be- 
fore the  county  court,  accorded  by  the  statute 
to  any  person  interested  who  felt  himself  ag- 
grieved by  the  action  or  determination  of  the 
board,  as  shown  in  their  report,  is  sutEcient  to 
constitute  due  process  of  law.  On  such  hear- 
ing, the  court  was  authorized  to  determine  all 
possible  objections  made  to  the  report  by  the 
parties  aggrieved,  including  any  alleged  be- 
trayal of  their  trust  by  the  commissioners,  or 
any  objections  to  the  validity  of  the  act,  or  to 
the  passage  of  the  necessary  resolution  by  the 
board  of  supervisors,  or  to  the  giving  of  the  re- 
quired notices  by  the  commissioners,  and  could 
by  its  final  order  modify  the  report  in  any  re- 
spect so  as  to  adjust  the  final  determinations 
in  regard  to  the  assessments  to  the  report  as 
altered:  Id.  The  notice  given  by  the  board  of 
commissioners  that  the  report  was  open  for  in- 
spection was  a  process  by  which  all  persons 
whose  rights  were  affected  by  the  proceedings 
had  before  the  county  court  were  brought  into 
court,  and  was  sufficient  from  that  time  on  to 
charge  them  with  notice  of  everything  done, 
and  of  any  step  taken  therein,  and  to  uphold 
the  final  order  of  the  court:  Id.  Conceding 
the  validity  of  the  statute  in  question,  and 
that  the  preliminary  steps  were  taken  which 
authorized  the  work  to  be  done,  an  owner  of 
property  assessed  for  the  iiT\provement  cannot 
maintain  an  action  to  enjoin  the  enforcement 
of  the  assessment  on  account  of  mere  irregu- 
larities or  fraud  on  the  part  of  the  commission- 
ers in  making  the  assessments,  for  which  relief 
could  have  been  obtained  in  the  county  court: 
Id.  The  legislature  has  power  to  provide 
that  the  tacit  acquiescence  of  the  parties  in- 
terested in  a  street  improvement,  and  their 
failure  to  challenge  the  proceedings  therefor 


while  in  progress,  will  estop  them  from  ques- 
tioning the  regularity  of  tlie  proceedings  after 
they  are  completed:  Id.  The  act  of  April 
1,  1872,  providing  for  the  improvement  of 
streets,  in  so  far  as  it  authorized  a  con- 
tract for  street  improvements  to  be  entered 
into  in  advance  of  the  assessment  and  col- 
lection of  the  money  to  be  paid  for  the  work 
done  under  it,  was  repealed  by  section  19 
of  article  11  of  the  constitution  of  1879,  and 
was  afterwards  entirely  repealed  by  the  act 
of  March  6,  1883,  providing  for  the  im- 
provement of  streets,  lanes,  alleys,  courts, 
places,  and  sidewalks,  and  the  construction  of 
sewers  within  nmnicipalities.  This  latter  act 
was  repealed  by  the  act  of  March  18,  1885,  on 
the  same  subject:  Thomason  v.  Aslavorth,  73 
Cal.  73.  This  case  affirmed  Oakland  Paving 
Company  v.  Tompkins,  72  Id.  5,  on  the  point 
that  section  19  of  article  11  of  the  constitution 
of  1879,  providing  that  no  contract  for  street 
work  should  be  made  until  after  the  assess- 
ment therefor  had  been  levied,  collected,  and 
paid  into  the  city  treasury,  was  repealed  by 
the  constitutional  amendment  proposed  by  the 
legislature  in  1883,  and  adopted  by  the  people 
at  the  general  election  in  1884:  Id.  An  appli- 
cation was  made  for  a  writ  of  mandate  to  com- 
pel the  defendant,  as  superintendent  of  streets 
of  the  city  and  county  of  San  Francisco,  to  en- 
ter into  and  execute  a  certain  contract  for 
curbing  and  paving  a  portion  of  a  street  in  the 
city  and  county,  and  constructing  sidewalks 
thereon.  The  proceedings  for  the  work  were 
taken  under  the  act  of  April  1,  1872,  amending 
the  charter  of  the  city  and  county.  At  the 
time  the  demand  was  made  on  the  superin- 
tendent to  execute  the  contract,  no  assessment 
had  been  levied  or  collected  for  the  proposed 
work,  as  required  by  section  19  of  article  11  of 
the  constitution  of  1879.  It  was  held  by  Myrick 
and  Ross,  JJ.,  and  Morrison,  C.  J.,  that  the  act 
of  April  1,  1872,  so  far  as  it  authorized  the  doing 
of  street  work  without  a  previous  levy  and  col- 
lection of  an  assessment,  was  repealed  by  sec- 
tion 19  of  article  11  of  the  constitution,  and 
was  not  revived  by  the  amendment  of  Novem- 
ber 4,  1884,  dispensing  with  the  necessity  of 
such  previous  levy  and  collection  of  the  assess- 
ment; that  the  amendment  was  constitution- 
ally adopted,  and  that  the  act  of  March  18, 
1885,  providing  for  street  work  in  munici- 
palities, and  repealing  the  act  of  March  6, 
1883,  was  a  general  law  within  the  meaning  of 
the  constitution,  and  was  in  force  in  the  city 
and  county  of  San  Francisco:  Thomason  v. 
Rurjgles,  69  Cal.  465;  and  by  McKee,  J.,  that 
the  act  of  April  1,  1872,  was  repealed  by  sec- 
tion 19  of  article  11  of  the  constitution;  that 
the  amendment  of  1884  was  not  constitution- 
ally adopted,  because  it  had  not  been  entered 
at  large  on  the  journals  of  the  legislature,  and 
that  consequently  the  act  of  March  18,  1885, 
was  invalid,  and  that  the  act  of  March  6,  ]  883, 
was  in  force  in  the  municipalities  of  the  state: 
Id.;  and  by  Mclviastry  and  Sharpstein,  JJ., 
that  the  act  of  April  1,  1872,  was  not  re- 
pealed by  the  constitution;  that  the  act  of 
March  18,  1885,  was  not  a  general  law  within 
the  meaning  of  section  6  of  article  11  of  the 
constitution,  and  that  the  judgment  should  be 
affirmed  for  insufficiency  in  the  petition:  Id. 
In  grading  Montgomery  Avenue  under  the  act 
of  April  3,  1876,  the  city  and  county  of  San 
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Francisco  bad  no  authority  to  erect  an  embank- 
ment across  a  natural  watercourse  in  such  a 
manner  as  to  obstruct  the  natural  flow  of  the 
waters  therein,  and  cause  them  to  run  over 
and  permanently  remain  on  the  land  of  an  ad- 
joining proprietor.  Sucli  conduct  is  a  tres- 
pass amounting  to  the  taking  of  the  property 
of  another.  The  former  constitution  of  Cali- 
fornia under  which  the  work  was  done  renders 
void  all  legislation  purporting  to  authorize 
such  a  proceeding:  Conniff  v.  San  Francisco, 
€7  Cal.  45.  The  act  of  Aprd  3,  1876,  does  not 
provide  a  mode  of  compensation  for  such  dam- 
ages, and  consequently  the  party  injured  may 
maintain  an  ordinary  action  therefor  against 
the  municipality.  Such  action  is  not  barred 
imtil  the  expiration  of  three  years  from  the 
time  the  cause  of  action  accrued:  Id.  As  to 
the  power  of  the  supervisors  to  assess  property 
on  Montgomery  Avenue  for  improvements,  see 
Kelly  V.  Liimmj,  7G  Id.  309.  Where  the  con- 
tract time  for  the  completion  of  the  work  of 
grading  a  street  has  been  extended  by  the 
board  of  supervisors,  and  the  extension  has  ex- 
pired without  the  work  being  completed,  the 
board  has  no  power  to  further  extend  the  time 
for  its  completion:  DoiKjherty  v.  Coffin,  G9  Id. 
454.  The  owners  of  lots  against  which  the 
assessment  is  levied  are  not  estopped  from  dis- 
puting its  validity  because  they  protested 
against  the  extension  and  appealed  from  the 
assessment  to  the  board  of  supervisors:  Id. 
Under  the  act  of  April  ],  1878,  providing  that 
the  city  and  county  of  San  Francisco  should  be 
liable  for  grading  Bay  Street,  in  front  of  the 
United  States  reservation,  upon  the  refusal  of 
the  government  of  the  United  States  to  pay 
therefor,  a  refusal  to  pay,  made  by  the  general 
in  command  of  the  forces  on  the  reservation, 
by  the  assistant  treasurer  of  the  United  States, 
and  by  the  Secretary  of  War,  is  sufficient  to 
fix  the  liability  of  the  city  and  county:  Onder- 
donk  V.  San  Franciaco,  75  Id.  534.  An  action 
to  enforce  the  liability  of  the  city  and  county 
for  grading  done  in  front  of  such  reservation, 
under  a  contract  providing  for  such  work,  is 
based  either  on  a  contract  founded  on  an  in- 
strument in  writing,  or  on  an  obligation  or  lia- 
bility arising  out  of  an  assessment  made  in 
writing,  both  executed  in  this  state,  and  con- 
sequently could  not  be  barred  by  the  provisions 
of  subdivision  1  of  section  389  of  the  Code  of 
Civil  Procedure,  which  relates  to  a  contract, 
obligation,  or  liability  not  founded  upon  an  in- 
strument in  writing,  or  upon  an  instrument  in 
writing  executed  out  of  the  stcite.  A  plea  of 
Buch  section,  therefore,  raises  no  issue:  Id. 

Under  the  act  of  April  1,  1872,  when  the 
owner  of  a  lot  dies,  after  a  resolution  of  inten- 
tion to  improve  the  adjoining  street  has  been 
passed  by  the  board  of  supervisors,  and  the 
contract  for  the  work  has  been  let,  but  before 
the  assessment  therefor  has  been  made,  his 
personal  representatives  are  not  necessary  par- 
ties defendant  in  an  action  brought  to  foreclose 
the  assessment  pending  the  settlement  of  his 
estate.  His  heirs  or  devisees  are  the  only 
necessary  defendants:  Phehin  v.  Dunne,  72  Cal. 
229.  An  action  was  brought  to  foreclose  a 
street  assessment,  under  the  act  of  April  1, 
1872.  The  work  ordered  by  the  board  of  super- 
visors was  for  curbing  and  sidewalking  Sec- 
ond Street,  from  Folsom  to  Harrison  streets. 
The  notice,  bids,   award,    and   contract  men- 


tioned the  corners,  which  were  between  the 
points  named,  but  it  did  not  appear  whether 
they  were  portions  of  the  sidewalk  or  of  a 
crossing.  No  mention  was  made  in  the  assess- 
ment of  any  work  except  curbs  and  sidewalks. 
It  was  held  that  on  an  appeal  from  a  judgment 
foreclosing  the  assessment,  it  could  not  bj  hckl 
that  any  part  of  a  crossing  M-as  included  in  the 
assessment:  Doane  v.  Houghton,  75  Cal.  300. 
In  such  an  action,  the  complaint  need  not 
allege  that  the  width  of  the  sidewalk  to  be 
constructed  had  been  established  by  the  board 
of  supervisors  before  the  institution  of  the 
proceedings  fordoing  the  work:  Id.  In  such 
an  action,  parol  evidence  is  admissible  to  show 
that  a  certain  document,  ofifered  by  the  plain- 
tiff as  the  record  of  the  board  of  supervisors 
ordering  the  work,  upon  which  the  assessment 
was  founded,  to  be  done,  was  not  in  fact  a 
record  of  tlie  board,  and  that  the  true  record 
did  not  autliorize  the  work:  Dyer  v.  Broqan, 
70  Id.  136.  Under  the  act  of  April  4,  1870,  a 
contractor  for  street  work  acquires  no  right 
to  maintain  an  action  against  tiie  city  and 
county  to  recover  the  contract  price  after  the 
assessment  therefor  has  been  finally  adjudged 
invalid,  unless  the  contract  under  which  the 
work  was  done  is  valid  and  binding  on  the 
city  and  county:  Daly  v.  San  Francisco,  72  Id. 
154;  see  also  Gafney  v.  San  Francisco,  72  Id. 
146.  Under  that  act,  a  contract  is  invalid  if 
the  statutory  requirements  essential  to  vest 
the  board  of  supervisors  with  jurisdiction  to 
order  the  work  have  not  been  complied  with: 
Daly  v.  San  Francisco,  72  Id.  154. 

San  Jose. — An  action  was  brought  to  re- 
cover a  balance  alleged  to  be  due  on  a  contract 
for  street  work.  The  contract  provided  that 
payment  for  the  work  should  be  made  in  a  cer- 
tain manner,  in  accordance  with  the  act  of 
March  17,  1874,  incorporating  the  city.  Sub- 
sequent to  the  execution  of  the  contract,  the 
legislature  passed  an  act  amending  the  charter 
of  the  city,  and  directing  that  payment  of  the 
contract  price  should  be  made  to  laborers  and 
material-men  to  whom  the  conti-actor  might  be 
indebted  for  labor  or  materials  employed  or 
furnished  in  performance  of  the  contract,  to 
the  extent  of  their  claims.  It  was  held  tliat 
the  act  did  not  apply  to  the  contract  with  the 
plaintiif,  and  that  the  defendant  was  not  enti- 
tled to  credit  for  payments  made  in  conformity 
therewith,  without  the  consent  of  the  plaintiff: 
McGee  v.  City  of  San  Josi,  68  Cal.  91. 

Stockton. — Under  section  21  of  theact  of 
March  27,  1872,  reincorporating  tlie  city  of 
Stockton,  an  answer  in  an  action  to  enforce  a 
street  assessment  must  be  verified.  If  an  un- 
verified answer  be  filed  to  a  complaint  wliich 
states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  on  the  trial  the  defendant  introduces 
no  evidence,  the  plaintiff  is  entitled  to  judg- 
ment on  the  pleadings,  although  the  evidence 
introduced  by  him  was  insuilicient  to  prove  all 
the  material  allegations  of  the  complaint:  City 
of  Stockton  V.  Dahl,  66  Cal.  377. 

Sidewalks.  —  When  a  street  has  been  ac- 
cepted in  the  city  and  county  of  San  Francisco, 
the  expense  of  constructing  and  repairing  the 
sidewalks  must  be  paid  by  the  city  and  county: 
Bonnet  v.  City  and  County  of  San  Francisco,  65 
Cal.  230.  An  action  was  brought  to  recover 
damages  for  personal  injuries  caused  to  the 
plaintiff  by  falling  down  a  hole  in  the  sidewalk 
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of  a  populous  street  in  the  city  any  county  of  held  that  the  plaintiff  was  not  guilty  of  contrib- 

San  Francisco,  in  front  of  the  defendant's  preni-  utory  negligence:  Barry  v.  Terkildsen,  72  Cal. 

i=es.   The  hole  was  used  Ijy  the  defendant,  with-  254;  and  further,  that  the  hole  was  in  the  nature 

out  any  license  from  the  city  authorities,  for  of  a  nuisance,  on  account  of  the  constant  dan- 

liis  own  convenience,  ami  had  a  wooden  trap-  ger  which  it  presented  to  passers-by,  and  that 

door.      An  ordinance  of  the  city  and  county  the  defendant  was  liable  for  the  injury  without 

prohibited  the  use  of  wooden  coverings  for  ex-  proof   that  either  he  or  his   servants  had  re- 

cavations  in  the  sidewalks.     At  the  time  of  moved  the  trap-door:  Id.     The  fact  that  a  few 

the  accident,  the  plaintiff  was  rapidly  walking  days  before  the  accident   the   defendant   em- 

along  the  sidewalk,  when,  her  attention  being  ployed  a  carpenter  to  repair  the  trap-door,  and 

momentarily  called  in  another   direction,  she  that  his  negligence  contributed  to  the  accident, 

fell  into  the  hole,  which  was  then  entirely  un-  does  not  relieve  the  defendant  from  liability, 

covered  and   unprotected.     The  plaintiff  had  although   the   carpenter   was  an   independent 

frequently  passed  along  the  sidewalk  at  that  contractor:  Id.     A  person  walking  along   the 

place,  but  had  no  knowledge  of  the  existence  sidewak  of  a  street  in  a  city,  not  near  a  cross- 

of  the  hole.    On  the  trial,  the  evidence  failed  to  ing,  has  a  right  to  assume  that  the  place  ia 

show  who  had  removed  the  traiJ-door.     It  was  safe:  Id. 

An  Act  to  amend  section  thirty-two  of  an  act  entitled  "An  Act  to  pi-ovide  for  work  upon  streets, 

lanes,  alleys,  courts,  places,  and  sidewalks,  and  for  the  consti-uction  of  sewers  within  the  munici- 

palities,"  approved  March  IS,  1885. 

[Approved  March  15, 1887;  1887,  143. J 

Section  1.     Section  thirty-two  of  the  act  the  title  of  which  is  recited  in  the  title  hereof  is 
hereby  amended  so  as  to  read  as  follows:  — 
Proceeds  of  sale  of  bonds  deposited  in  city  treasunf  —  Sewer  fund. 

Section  32.  The  proceeds  of  the  sale  of  the  bonds  shall  be  deposited  in  the  city  treasury,  to 
the  account  of  the  sewer  fund,  but  no  payment  therefrom  shall  be  made,  except  to  pay  for  the 
construction  of  the  sewer  or  sewers,  for  the  construction  of  which  the  bonds  were  issued,  and 
upon  the  certificate  of  the  superintendent  of  streets  and  the  city  engineer  that  the  work  has 
been  done  according  to  the  contract;  provided,  that  after  the  completion  of  the  sewers  for  the 
construction  of  which  said  bonds  were  issued,  if  there  be  any  money  of  said  fund  left  in  the 
treasury,  the  same  may  be  transferred  to  the  general  fund  for  general  purposes. 

Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  to  amend  sections  two,  three,  four,  five,  seven,  eight,  nine,  twelve,  thirteen,  nineteen,  twenty- 
four,  twenty-six,  thirty-four,  and  thirty-seven  of  an  act  entitled  "An  Act  to  provide  for  work  upon 
streets,  lanes,  alleys,  courts,  places,  and  sidewalks,  and  for  the  construction  ofnetvers  loithin  munici- 
palities," appi-oved  Alarch  18,  1885,  and  to  add  a  new  section  thereto,  to  be  called  section  twelve 
and  one  half,  relating  to  the  payment  for  work  in  installments. 

[Approved  March  14,  1889;  1889, 157.1 
Section  1.     Section  two  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Poiver  of  city  council. 

Section  2.  Whenever  the  public  interest  or  convenience  may  require,  the  city  council  is 
hereby  authorized  and  empowered  to  order  the  whole  or  any  portion,  either  in  length  or  width, 
of  the  streets,  avenues,  lanes,  alleys,  courts,  or  places  of  any  such  city  graded  or  regraded  to 
the  official  grade,  planked  or  replanked,  paved  or  repaved,  macadamized  or  remacadamized, 
graveled  or  regraveled,  piled  or  replied,  capped  or  recapped,  and  to  order  sidewalks,  sewers, 
manholes,  culverts,  cesspools,  curbing,  and  crosswalks  to  be  constructed  therein,  and  to  order 
any  other  work  to  be  done  which  shall  be  necessary  to  complete  the  whole  or  any  portion  of 
said  streets,  avenues,  sidewalks,  lanes,  alleys,  courts,  or  places,  and  it  may  order  any  of  the 
said  work  to  be  improved. 

Sec.  2.     Section  three  of  said  act  is  hereby  amended  to  read  as  follows:  — 
To  pass  resolution  of  intention  to  perform  work. 

Section  3.  Before  ordering  any  work  done  or  improvements  made  which  is  authorized  by 
section  two  of  this  act,  the  city  council  shall  pass  a  resolution  of  intention  so  to  do,  and  de- 
scribing the  work,  which  shall  be  published  and  posted  for  two  days,  in  the  manner  prescribed 
by  section  thirty-four  of  this  act.  '  The  street  superintendent  shall  thereupon  cause  to  be  con- 
spicuously posted  along  the  line  of  said  contemplated  work  or  improvement,  at  not  more  than 
three  hundred  feet  in  distance  apart,  but  not  less  than  three  in  all,  or  when  the  work  to  be 
done  is  tlie  improvement  of  an  entire  crossing,  in  front  ef  each  quarter  block  and  irregular 
block  liable  to  be  assessed,  notices  of  the  passage  of  said  resolution.  Said  notice  shall  be 
headed  "Notice  of  Street  Work,"  in  letters  of  not  less  than  one  inch  in  length,  and  shall,  in 
legible  characters,  state  the  fact  of  the  passage  of  the  resolution,  its  date,  and,  briefly,  the 
work  or  improvement  proposed,  and  refer  to  the  resolution  for  further  parLiculars.  He  shall 
also  cause  a  notice,  similar  in  substance,  to  be  published  for  six  days  in  one  or  more  daily  news- 
papers published  and  circulated  in  said  city,  and  designated  by  said  city  council,  or,  in  cities 
where  there  is  no  daily  newspaper,  by  one  insertion  in  a  semi-weekly  or  weekly  newspaper  so 
published,  circulated,  and  designated,  in  case  there  is  any  such  paper  in  said  citj'.  The  owners 
of  a  majority  of  the  frontage  of  the  property  fronting  on  said  proposed  work  or  improvement, 
where  the  same  is  for  one  block  or  more,  may  make  a  written  objection  to  the  same  within  ten 
days  after  the  expiration  of  the  time  of  the  publication  and  posting  of  said  notice,  which  objec- 
tion shall  be  delivered  to  the  clerk  of  the  city  council,  who  shall  indorse  thereon  the  date  of  its 
reception  by  him,  and  such  objections  so  delivered  and  indorsed  shall  be  a  bar  for  six  months 
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to  any  further  proceedings  in  relation  to  the  doing  of  said  work  or  making  said  improvement, 
unless  the  owners  of  the  majority  of  the  frontage,  as  aforesaid,  shall  meanwhile  petition  for 
the  same  to  be  done.  At  or  attcr  the  end  of  said  six  months,  if  said  work  so  barred  for  six 
months  shall  not  have  been  done,  the  city  council  may  order  said  work  to  be  done,  after  repub- 
lication and  posting  of  a  resolution  of  intention,  by  virtue  of  the  proceedings  already  had  and 
taken,  but  within  like  time  like  objections  may  again  be  filed  ^^ith  like  effect,  and  so  on  at  the 
expiration  of  each  six  months  until  the  work  is  done.  At  any  time  before  the  issuance  of  tlie 
assessment  roll,  all  owners  of  lots  or  lands  liable  to  assessment  therein,  Avho,  after  the  first  pub- 
lication of  said  resolution  of  intention,  may  feel  aggrieved,  or  who  may  have  objections  to  any 
of  the  subsequent  proceedings  of  said  council  in  relation  to  the  performance  of  the  work  men- 
tioned in  said  notice  of  iutcution,  shall  file  with  the  clerk  a  petition  of  remonstrance,  wherein 
they  shall  state  in  what  respect  they  feel  aggrieved,  or  the  proceedings  to  which  they  object; 
such  petition  or  remonstrance  shall  be  passed  upon  by  the  said  city  council,  and  its  decisions 
therein  shall  be  final  and  conclusive.  But  when  the  work  or  improvement  proposed  to  be 
done  is  the  construction  of  sewers,  manhole3,  culverts  or  cesspools,  crosswalks  or  sidewalks, 
and  the  objection  thereto  is  signed  by  the  owners  of  a  majority  of  the  frontage  liable  to  be 
assessed  for  the  expense  of  said  work,  as  aforesaid,  the  said  city  council  shall,  at  its  next  meet- 
ing, fix  a  time  for  hearing  said  objections,  not  less  than  one  week  thereafter.  The  city  clerk 
shall  thereupon  notify  the  persons  making  such  objections,  by  depositing  a  notice  thereof  in 
the  post-office  of  said  city,  postage  prepaid,  addressed  to  each  objector,  or  his  agent  when  he 
appears  for  such  objector.  At  the  time  specified,  said  city  council  shall  hear  the  objections 
urged,  and  pass  upon  the  same,  and  its  decisions  shall  be  final  aud  conclusive,  and  the  said  bar 
for  six  months  to  any  further  proceedings  shall  not  be  applicable  thereto.  And  when  not  more 
than  two  blocks,  including  street  crossings,  remain  ungraded  or  unimproved,  in  whole  or  in 
part,  between  one  or  more  blocks  which  have  been  graded,  said  citj'  council  may  order  that 
part  of  said  street  or  highway  so  remaining  imgraded  or  imimproved  in  whole  or  in  part,  not 
exceeding  two  blocks  and  intervening  crossings,  to  be  graded  and  improved,  and  the  grading 
or  improvement  of  said  two  blocks  and  street  crossings,  or  less,  shall  not  be  stayed  or  pre- 
vented by  any  written  or  other  objection,  unless  such  council  shall  deem  proper.  And  if  one 
half  or  more  in  width  or  in  length,  or  as  to  grading  one  half  or  more  of  the  grading  work  of 
any  street  lying  and  being  between  two  successive  main  street  crossings,  or  if  a  crossing  has 
been  already  partially  gi-aded  or  improved,  as  aforesaid,  said  council  may  order  the  remainder 
improved,  graded,  or  otherwise,  notwithstanding  such  objections  of  property  owners.  At  the 
expiration  of  ten  days  after  the  expiration  of  the  time  of  said  publication  by  said  street  super- 
intendent, and  at  the  expiration  of  fifteen  daj^s  after  the  advertising  and  posting,  as  aforesaid, 
of  any  resolution  of  intention,  if  no  written  objection  to  work  therein  described  has  been  de- 
livered, as  aforesaid,  by  the  owners  of  a  majority  of  the  property  liable  to  bo  assessed  for  the 
expense  of  said  work  or  improvement,  or  if  said  protest  be  disallowed,  the  city  council  shall  be 
deemed  to  have  acquired  jurisdiction  to  order  any  of  the  work  to  be  done,  or  improvement  to 
be  made,  which  is  authorized  by  this  act,  which  order  when  made  shall  ho  published  for  two 
days,  the  same  as  provided  for  the  publication  of  the  resolution  of  intention.  Before  passing 
any  resolution  for  the  construction  of  said  improvements,  plans  and  specifications  and  careful 
estimates  of  the  costs  and  expenses  thereof  sliall  be  furnished  to  said  city  council,  if  required 
by  it,  by  the  city  engineer  of  said  city;  and  for  the  work  of  constructing  sowers,  specifications 
shall  always  be  furnished  bj'  him.  Whenever  the  contemplated  work  of  improvement,  in  the 
opinion  of  the  city  council,  is  of  more  than  local  or  ordinary  public  benefit,  or  whenever,  ac- 
cording to  estimate  to  be  furnished  by  the  city  engineer,  the  total  estimated  costs  and  expenses 
thereof  would  exceed  one  half  the  total  assessed  value  of  tlic  lots  and  lands  assessed,  if  assessed 
upon  the  lots  or  land  fronting  upon  said  proposed  work  or  improvement,  according  to  the  valua- 
tion fixed  by  the  last  assessment  roll  whereon  it  was  assessed  for  taxes  for  municipal  purposes, 
and  allowing  a  reasonable  depth  from  such  frontage  for  lots  or  lands  assessed  in  bulk,  the  city 
council  may  make  the  expense  of  such  work  or  improvement  chargeable  upon  a  district,  which 
the  said  city  council  shall,  in  its  resolution  of  intention,  declare  to  be  the  district  benefited  by 
said  work  or  improvement,  and  to  be  assessed  to  pay  the  costs  and  expenses  thereof.  Objec- 
tions to  the  extent  of  the  district  of  lands  to  be  affected  or  benefited  by  said  work  or  improve- 
ment, and  to  be  assessed  to  pay  the  costs  and  expenses  thereof,  may  be  made  by  interested 
parties,  in  writing,  within  ten  days  after  the  expiration  of  the  time  of  the  publication  of  the 
notice  of  the  passage  of  the  resolution  of  intention.  The  city  clerk  shall  lay  said  objections 
before  the  city  council,  which  shall,  at  its  next  meeting,  fix  a  time  for  hearing  said  objections, 
not  less  than  one  week  thereafter.  The  city  clerk  shall  thereupon  notify  tlie  persons  making 
such  objections,  by  depositing  a  notice  thereof  in  the  post-office  of  said  city,  postage  prepaid, 
addressed  to  each  objector.  At  the  time  specified,  the  city  council  shall  hear  the  objections 
urged,  and  pass  \ipon  the  same,  and  its  decision  shall  be  linal  and  conclusive.  If  the  objec- 
tions are  sustained,  all  proceedings  shall  be  stopped;  but  proceedings  may  bo  immediately 
again  commenced  by  giving  the  notice  of  intention  to  do  the  said  work  or  make  said  improve- 
ments. If  the  objections  are  overruled  by  the  city  council,  the  proceedings  sliall  continue  the 
same  as  if  such  objections  had  not  been  made. 

Sec.  3.     Section  four  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Owners  may  petition  to  rjrade. 

Section  4.  The  owners  of  a  majority  in  frontage  of  lots  and  lands  fronting  on  any  street, 
avenue,  lane,  alley,  place,  or  court,  or  of  lots  or  lands  liable  to  be  assessed  for  the  expense  of 
the  work  petitioned  to  be  done,  or  their  duly  authorized  agents,  may  petition  the  city  council 
to  order  any  of  the  work  mentioned  in  this  act  to  be  done,  aud  the  city  council  may  order  the 
work  mentioned  in  said  petition  to  be  done,  after  notice  of  its  intention  so  to  do  has  been  posted 
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and  published  as  provided  iu  section  two  of  this  act,  amending  section  three  of  the  act  of  -which 
this  IS  amendatory.  ,       ,  ,, 

Sec.  4.     Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 

Proposals  to  do  the  ivorlc.  e      ■,  ■ 

Section  5.     Before  the  awarding  of  any  contract  by  the  city  conned  for  doing  any  work  au- 
thorized by  this  act,  the  city  council  shall  cause  notice,  with  specifications,  to  be  posted  con- 
spicuously for  five  days  on  or  near  the  council-chamber  door  of  said  council,  inviting  sealed 
proposals  or  bids  for  doing  the  work  ordered.     The  notice  of  such  posting,  referring  to  the 
specifications  on  file  describing  the  work  so  ordered  to  be  done,  and  referring  to  the  notice  and 
Bpccifications  posted,  shall  bo  published  for  two  days  in  the  same  manner  as  in  this  section  of 
this  act  provided  for  the  publication  of  the  award,  and  in  case  there  is  no  newspaper  published 
in  such  city,  then  it  shall  be  kept  posted  as  provided  for  the  posting  of  award  in  this  section 
of  this  act.     All  proposals  or  bids  offered  shall  be  accompanied  by  a  check  payable  to  the  order 
of  the  mayor  of  the  city,  certified  by  a  responsible  bank,  for  an  amount  which  shall  not  be  less 
than  ten  per  cent  of  the  aggregate  of  the  proposal;  or,  if  so  prescribed  by  the  city  council,  by 
a  bond  for  the  said  amount  signed  by  the  bidder  and  by  two  sureties,  who  shall  justify,  before 
any  officer  competent  to  administer  an  oath,  in  double  the  said  amount,  and  over  and  above  all 
statutory  exemptions.     Said  proposals  or  bids  shall  be  delivered  to  the  clerk  of  the  said  city 
councU,  and  said  council  shall  in  open  session  examine  and  publicly  declare  the  same;  provided, 
however,  that  no  proposal  or  bid  shall  be  considered  unless  accompanied  by  said  check  or  bond 
satisfactory  to  the  council.     The  city  council  may  reject  any  and  all  proposals  or  bids  should  it 
deem  this  for  the  public  good,  and  also  the  bid  of  any  party  who  has  been  delinquent  and  un- 
faithful in  any  former  contract  with  the  municipality,  and  shall  reject  all  proposals  or  bids  other 
than  the  lowest  regular  proposal  or  bid  of  any  responsible  bidder,  and  may  award  the  contract 
for  said  work  or  improvement  to  the  lowest  responsible  bidder  at  the  prices  named  in  his  bid, 
which  award  shall  be  approved  by  the  mayor,  or  a  three-fourths  vote  of  the  city  council.    If  not 
approved  by  him,  or  a  three-fourths  vote  of  the  city  council,  without  further  proceedings,  the 
city  council  may  readvcrtise  proposals  or  bids  for  the  performance  of  the  work  as  in  the  first 
instance,  and  tliereafter  proceed  in  the  manner  in  this  section  provided,  and  shall  thereupon 
return  to  the  proper  parties  the  respective  cheeks  and  bonds  correspondicg  to  the  bids  so  re- 
jected.    But  the  checks  accompanying  such  accepted  proposals  or  bids  shall  be  held  by  the 
city  clerk  of  said  city  until  the  contract  for  doing  said  work,  as  hereinafter  provided,  has  been 
entered  into,  either  by  said  lowest  bidder  or  by  the  owners  of  three  fourths  part  of  the  front- 
age, whereupon  said  certified  check  shall  be  returned  to  said  bi^lder.     But  if  said  bidder  fails, 
neglects,  or  refuses  to  enter  into  the  contract  to  jperform  said  work  or  improvement,  as  herein- 
after provided,  then  the  certified  check  accompanying  his  bid,  and  the  amount  therein  men- 
tioned, shall  be  declared  to  be  forfeited  to  said  city,  and  shall  be  collected  by  it,  and  paid  into 
its  fund  for  repairs  of  streets;  and  any  bond  forfeited  may  be  prosecuted,  and  the  amount  due 
thereon  collected  and  paid  into  said  fund.     Notice  of  such  awards  of  contract  shall  be  posted 
for  five  days,  in  the  same  manner  as  hereinbefore  provided  for  the  posting  of  proposals  for  said 
work,  and  shall  be  published  for  two  days  in  a  daily  newspaper  published  and  circulated  in 
said  city,  and  designated  by  said  city  council,  or  in  cities  where  there  is  no  daily  newspaper,  by 
one  insertion  in  a  semi-weekly  or  weekly  newspaper  so  published,  circulated,  aad  designated; 
provided,  however,  that  in  case  there  is  no  newspaper  printed  or  published  in  any  such  city,  then 
such  notice  of  award  shall  bo  kept  posted  as  is  provided  by  subdivision  four  of  section  thirty- 
four  of  this  act.     The  owners  of  three  fourths  of  the  frontage  of  lots  and  lands  upon  the  street 
•whereon  said  work  is  to  be  done,  or  of  the  lots  and  lands  wliich  are  liable  to  be  assessed  for 
said  work,  or  their  agents,  and  who  shall  make  oath  that  they  are  such  owners  or  agents,  shall 
not  be  required  to  present  sealed  proposals  or  bids,  but  may,  within  ten  days  after  the  first 
posting  and  publication  of  said  notice  of  said  award,  elect  to  take  said  work,  and  enter  into  a 
written  contract  to  do  the  whole  work  at  the  price  at  which  the  same  has  been  awarded. 
Should  the  said  o\^Tiers  fail  to  elect  to  take  said  work,  and  to  enter  into  a  written  contract 
therefor  within  ten  days,  or  to  commence  the  work  M'ithin  fifteen  days  after  the  first  posting 
and  publication  of  said  award,  and  to  prosecute  the  same  wicli  diligence  to  completion,  it  shall 
be  the  duty  of  the  superintendent  of  streets  to  enter  into  a  contract  with  the  original  bidder 
to  whom  the  contract  was  awarded,  and  at  the  prices  specified  in  his  bid.     But  if  sucli  original 
bidder  neglects,  fails,  or  refuses,  for  fifteen  days  after  the  first  posting  and  publication  of  the 
notice  of  award,  to  enter  into  the  contract,  then  the  city  council,  without  further  proceedings, 
shall  again  advertise  for  proposals  or  bids  as  in  the  first  instance,  and  award  the  contract  for 
said  work  to  the  then  lowest  regular  bidder.     The  bids  of  all  persons  and  tlie  election  of  all 
owners  as  aforesaid,  wlio  have  failed  to  enter  into  the  contract  as  herein  provided,  shall  be  re- 
jected in  any  bidding  or  election  subsequent  to  the  first  for  the  same  work.     If  the  owner  or 
contractor  who  may  have  taken  any  contract  do  not  complete  the  same  within  the  time  limited 
in  the  contract,  or  within  such  further  time  as  the  city  council  may  give  them,  the  superintend- 
ent of  streets  shall  report  such  delinquency  to  the  city  council,  which  may  relet  the  unfinished 
portion  of  said  work,  after  pursuing  the  formalities  prescribed  hereinbefore  for  the  letting  of  the 
whole  in  the  first  instance.     All  contractors,  contracting  owners  included,  shall  at  the  time  of 
executing  any  contract  for  street  work,  execute  a  bond  to  the  satisfaction  and  approval  to  the 
superintendent  of  streets  of  said  city,  with  two  or  more  sureties,  and  payable  to  such  city,  in 
such  sums  as  the  mayor  shall  deem  adequate,  conditioned  for  the  faitliful  performance  of  the 
contract;  and  the  sureties  shall  justify  before  any  person  competent  to  administer  an  oath,  in 
double  the  amout  mentioned  in  said  bond,  over  and  above  all  statutory  exemptions.     Before 
being  entitled  to  a  contract,  the  bidder  to  whom  award  was  made,  or  the  owners  who  have 
elected  to  take  the  contract,  must  advance  to  the  superintendent  of  streets,  for  payment  by 

1G4 


POLITICAL  CODE.  §4409 

him,  the  cost  of  publication  of  the  notices,  resolutions,  orders,  or  other  incidental  expenses  and 
matters  required  under  the  proceedings  prescribed  in  this  act,  and  such  other  notices  as  may  bo 
deemed  requisite  by  the  city  council. 

Sec.  5.     Section  seven  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Assessment  to  he  made  per  front  foot. 

Section  7.  Subdivision  One.  The  expenses  incurred  for  any  work  authorized  by  this  act 
(which  expense  shall  not  include  the  cost  of  any  work  done  in  such  portions  of  any  street  as  is 
required  by  law  to  be  kept  in  order  or  repair  by  any  person  or  company  having  railroad  tracks 
thereon,  nor  include  work  which  shall  have  been  declared  in  the  resolution  of  intention  to  be 
assessed  on  a  district  benefited)  shall  be  assessed  upon  the  lots  and  lands  fronting  thereon,  ex- 
cept as  hereinafter  specifically  pi'ovided;  each  lot  or  portion  of  a  lot  being  separately  assessed, 
in  proportion  to  the  frontage,  at  a  rate  per  front  foot  sufiScient  to  cover  the  total  expense  of  the 
work. 
Expenses  to  he  assessed  upon  the  lots  and  lands. 

Subdivision  Two.  The  expenses  of  all  improvemonts,  except  such  as  are  done  by  contrac- 
tors under  the  provisions  of  section  thirteen  of  this  act,  until  the  streets,  avenues,  street-cross- 
ings, lanes,  alleys,  places,  or  courts  are  finally  accepted,  as  provided  in  section  twenty  of  this 
act,  shall  be  assessed  upon  the  lots  and  lands  as  provided  in  this  section,  according  to  the  nature 
and  character  of  the  work;  and  after  such  acceptance,  the  expense  of  all  the  work  thereafter 
done  thereon  shall  be  paid  by  said  city  out  of  the  street  department  fund. 
Main  street  crossinr/s. 

Subdivision  Three.  The  expense  of  work  done  on  main  street  crossings  shall  be  assessed  at 
a  uniform  rate  per  front  foot  of  the  quarter  blocks  and  irregular  blocks  adjoining  and  cornering 
upon  the  crossing,  and  separately  upon  the  whole  of  each  lot  or  portion  of  a  lot  having  any 
frontage  in  the  said  blocks  fronting  on  said  main  streets,  half-way  to  the  next  main  street  cross- 
ing, but  only  according  to  its  frontage  in  said  quarter  blocks  and  irregular  blocks. 

Subdivision  Four.  Where  a  main  street  terminates  in  another  main  street,  the  expenses  of 
the  work  done  on  one  half  the  width  of  the  street  opposite  the  termination  shall  be  assessed 
upon  the  lots  in  each  of  the  two  quarter  blocks  adjoining  and  cornering  on  the  same,  according 
to  the  frontage  of  such  lots  on  said  main  streets,  and  the  expense  of  the  other  half  of  the  width 
of  said  street,  upon  the  lot  or  lots  fronting  on  the  latter  half  of  the  street  opposite  such  termi- 
nation. 

Subdivision  street. 

Subdivision  Five.  Where  any  small  or  subdivision  street  crosses  a  main  street,  the  expense 
of  all  work  done  on  said  crossing  shall  be  assessed  on  all  lots  or  portions  of  lots  half-way  on 
said  small  streets  to  the  next  crossing  or  intersection,  or  to  the  end  of  such  small  or  subdivision 
street  if  it  does  not  meet  another. 

Subdivision  Six.     The  expense  of  work  done  on  small  or  subdivision  street  crossings  shall 
be  assessed  upon  the  lots  fronting  upon  such  small  streets  on  each  side  thereof,  in  all  directions, 
half-way  to  the  next  street,  place,  or  court,  on  either  side,  respectively,  or  to  the  end  of  such 
street  if  it  does  not  meet  another. 
Small  streets. 

Subdivision  Seven.  Where  a  small  street,  avenue,  lane,  alley,  place,  or  court  terminates  in 
another  street,  avenue,  lane,  alley,  place,  or  court,  the  expense  of  the  work  done  on  one  half  of 
the  width  of  the  street,  avenue,  lane,  allej',  place,  or  court  opposite  the  termination  shall  be 
assessed  upon  the  lot  or  lots  fronting  on  such  small  street,  or  avenue,  lane,  alley,  place,  or  court 
so  terminating,  according  to  its  frontage  thereon,  half-way  on  each  side,  respectively,  to  the 
next  steeet,  avenue,  lane,  alley,  court,  or  place,  or  to  the  end  of  such  street,  avenue,  lane,  alley, 
place,  or  court,  if  it  does  not  meet  another,  and  the  other  one  half  of  the  width  upon  the  lots 
fronting  sucli  termination. 

Center  line  of  streets. 

Subdivision  Eight.  Where  any  work  mentioned  in  this  act  (sewers,  manholes,  cesspools,  cul- 
verts, crosswalivs,  crossings,  piling,  and  capping  excepted)  is  dono  on  cither  or  both  sides  of  the 
center  line  of  any  street  for  one  block  or  less,  and  further  work  opposite  to  the  work  of  the 
same  class  already  done  is  ordered  to  be  dono  to  complete  the  unimproved  portion  of  said  street, 
the  assessment  to  cover  the  total  expenses  of  said  work  so  ordered  shall  be  made  upon  the  lots 
or  portions  of  the  lots  only  fronting  the  portions  of  the  work  so  ordered. 

Act  of  April,  1S57-1S5D,  not  applicable. 

Subdivision  Nine.  Section  one  of  chapter  three  hundred  and  twenty-five  of  the  laws  of  this 
state,  entitled  "An  Act  amendatory  of  and  supplementary  to  an  act  to  provide  revenue  for  the 
support  of  the  government  of  this  state,  approved  April  twenty-ninth,  eighteen  hundred  and 
fifty-seven, "approved  April  nineteenth,  eighteen  hundred  and  fifty-niue,  shall  not  lie  applicihle 
to  the  provisions  of  this  section,  but  the  property  herein  mentioned  shall  be  subject  to  the  pro- 
visions of  this  act,  and  to  be  assessed  for  work  done  under  tlio  provisions  of  this  section. 

Owner  may  grade  at  his  oion  expense. 

Subdivision  Ten.  It  shall  be  lawful  for  tlie  owner  or  owners  of  lots  or  lands  fronting  upon 
any  street,  the  width  and  grade  of  which  have  been  establislied  by  the  city  council,  to  perform 
at  his  or  tlieir  own  expense  (after  obtaining  from  the  council  permission  so  to  do,  but  before 
said  council  has  passed  its  resolution  of  intention  to  order  grading  inclusive  of  this)  any  grad- 
ing upon  said  street  to  its  full  width,  or  to  the  center  line  thereof,  and  to  its  grade  as  then 
established,  and  thereupon  to  procure,  at  his  or  their  own  expense,  a  certificate  from  the  city 
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en;;inccr,  setting  forth  the  number  of  cubic  yards  of  cutting  and  filling  made  by  him  or  them  in 
Bai7l  grading,  and  tlic  proportions  performed  by  eacli  owner,  and  that  the  same  is  done  to  the 
established  widtli  and  grade  of  said  street,  or  to  tlie  center  line  thereof,  and  thereafter  to  file 
saiil  certificate  witii  the  superintendent  of  streets,  which  certificate  the  superintendent  shall 
record  in  a  book  kept  for  that  purpose  in  his  office,  properly  indexed.  Wlienever  thereafter 
the  city  council  orders  the  grading  of  said  street,  or  any  ijortion  tl\ereof  on  which  any  grading 
certified  as  aforesaid  has  been  done,  the  bids  and  the  contract  must  express  the  price  by  the 
cubic  yard  for  cutting  and  filling  in  grading;  and  the  said  owner  or  owners,  and  his  or  their 
successors  in  interest,  shall  bo  entitled  to  credit  on  the  assessment  upon  his  or  their  lots  and 
lands  fronting  on  said  street  for  the  grading  thereof  to  the  amount  of  the  cul^ic  yards  of  cutting 
and  filling  set  forth  in  his  or  their  said  certificate,  at  the  prices  named  in  the  contract  for  said 
cutting  and  filling;  or  if  the  grade  meanwhile  has  been  duly  altered,only  for  so  much  of  said  certi- 
fied work  as  would  be  required  for  grading  to  the  altered  grade;  provifJed,however,tha,t  such  owner 
or  owners  shall  not  be  entitled  to  sucli  credit  as  may  be  in  excess  of  the  assessments  for  grading 
upon  the  lots  and  lands  owned  by  him  or  them,  and  proportionately  assessed  for  the  whole  of 
said  grading;  and  the  superintendent  of  streets  shall  include  in  the  assessment  for  the  whole 
of  said  grading  upon  the  same  grade  the  number  of  cubic  yards  of  cutting  and  filling  set  forth 
in  any  and  all  certificates  so  recorded  in  his  office,  or  for  the  whole  of  said  grading  to  the  duly 
altered  grade  so  much  of  said  certified  M'ork  as  would  be  required  for  gi-ading  thereto,  and 
shall  enter  corresponding  credits,  deducting  the  same  as  payments  upon  the  amounts  assessed 
against  the  lots  and  lands  owned  respectively  by  said  certificated  owners  and  their  successors 
in  interest;  provided,  hoivever,  that  he  shall  not  so  include  any  grading  qualities  or  credit  any 
sums  in  excess  of  the  proportionate  assessments  for  the  whole  of  the  grading  which  are  made 
upon  any  lots  and  lands  fronting  upon  said  street,  and  belonging  to  any  such  certificated  owners 
or  their  successors  in  interest.  Whenever  any  owner  or  owners  of  any  lots  and  lands  fronting 
on  any  street  shall  have  heretofore  done  or  shall  hereafter  do  any  work  (except  grading)  on 
such  street  in  front  of  any  block,  at  his  or  their  own  expense,  and  the  city  council  shall  subse- 
quently order  any  work  to  be  done  of  the  same  class  in  front  of  the  same  block,  said  work  so 
done  at  the  expense  of  such  owner  or  owners  shall  be  excepted  from  the  order  ordering  work 
to  be  done,  as  provided  in  subdivision  eleven  of  this  section  of  this  act;  provided,  that  the  work 
so  done  at  the  expense  of  such  owner  or  owners  shall  be  upon  the  official  grade  and  in  a  condi- 
tion satisfactory  to  the  street  superintendent  at  the  time  said  order  is  passed. 
Resolution  may  include  different  hinds  of  tvork. 

Subdivision  Eleven.  The  city  council  may  include  in  one  resolution  of  intention  and  order  any 
of  the  different  kinds  of  work  mentioned  in  this  act,  and  it  may  except  therefrom  any  of  said  work 
already  done  upon  the  street  to  the  official  grade.  The  lots  and  portions  of  lots  fronting  upon 
said  excepted  work  already  done  shall  not  be  included  in  the  frontage  assessment  for  the  class 
of  work  from  which  the  exception  is  made;  provided,  that  this  shall  not  be  construed  so  as  to 
affect  the  special  provisions  as  to  grading  contained  in  subdivision  ten  of  this  section. 
Citi/  em/incer  to  make  diagram  of  proposed  work. 

Subdivision  Twelve.  Whenever  the  resolution  of  intention  declares  that  the  costs  and  ex- 
penses of  the  work  and  improvement  are  to  be  assessed  upon  a  district,  the  city  council  shall 
direct  the  city  engineer  to  make  a  diagram  of  the  jiroperty  affected  or  benefited  by  the  proposed 
work  or  improvement,  as  described  in  the  resolution  of  intention,  and  to  be  assessed  to  pay  the 
expenses  thereof.  Such  diagram  shall  show  each  separate  lot,  piece,  or  parcel  of  land,  the  area 
in  square  feet  of  each  of  such  lots,  pieces,  or  parcels  of  land,  and  the  relative  location  of  the 
same  to  the  work  proposed  to  be  done,  all  within  the  limits  of  tlie  assessment  disti-ict;  and  when 
said  diagram  shall  have  been  approved  by  the  city  council,  the  clerk  shall,  at  the  time  of  such 
approval,  certify  the  fact  and  date  thereof.  Immediately  thereafter  the  said  diagram  shall  be 
delivered  to  the  superintendent  of  streets  of  said  city,  who  shall,  after  the  contractor  of  any 
street  work  has  fulfilled  his  contract  to  the  satisfaction  of  said  superintendent  of  streets  or  city 
council,  on  appeal,  proceed  to  estimate  upon  the  lands,  lots,  or  portions  of  lots  within  said 
assessment  district,  as  shown  by  said  diagram,  the  benefits  arising  from  such  work  and  to  be 
received  by  each  such  lot,  portion  of  lot,  jjiece,  or  subdivision  of  land,  and  shall  thereupon 
assess  upon  and  against  said  lands  in  said  assessment  district  the  total  amount  of  the  costs  and 
expenses  of  such  proposed  work,  and  in  so  doing  shall  assess  said  total  sum  upon  the  several 
pieces,  parcels,  lots,  or  portions  of  lots,  and  subdivisions  of  land  in  said  district  benefited 
thereby,  to  wit:  Upon  each,  respectively,  in  jjroportion  to  the  estimated  benefits  to  be  received 
by  each  of  said  several  lots,  portions  of  lots,  or  subdivisions  of  land.  In  other  respects  the 
assessment  shall  be  as  provided  in  the  next  section  (section  eight  of  amended  act),  and  the  pro- 
visions of  subdivisions  three,  four,  five,  six,  seven,  and  eight  of  this  section  shall  not  be  appli- 
cable to  the  work  or  improvement  provided  for  in  this  subdivision  (subdivision  twelve). 

Sec.  6.  Section  eight  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
Superintendent  to  make  an  assessment  for  work. 
_  Section  8.  After  the  contractor  of  any  street  work  has  fulfilled  his  contract  to  the  satisfac- 
tion of  the  street  superintendent  of  said  city,  or  city  council  on  appeal,  the  street  superintend- 
ent shall  make  an  assessment  to  cover  the  sum  due  for  the  work  performed  and  specified  in  said 
contract  (including  any  incidental  expenses),  in  conformity  with  the  provisions  of  the  preceding 
section,  according  to  the  character  of  the  work  done;  or,  if  any  direction  and  decision  be  given 
by  said  council  on  appeal,  then  in  conformity  with  such  direction  and  decision,  which  assess- 
ment shall  briefly  refer  to  the  contract,  the  work  contracted  for  and  performed,  and  shall  show 
the  amount  to  be  paid  therefor,  together  with  any  incidental  expenses,  the  rate  per  front  foot 
assessed,  if  the  assessment  be  made  per  front  foot,  the  amount  of  each  assessment,  the  name  of 
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the  owner  of  each  lot,  or  portion  of  a  lot  (if  known  to  the  street  superintendent);  if  unknown 
the  word  "unknown"  shall  be  written  opposite  the  number  of  the  lot,  and  the  amount  assessed 
thereon,  the  number  of  each  lot  or  portion  or  portions  of  a  lot  assessed,  and  shall  have  attached 
thereto  a  diagram  exhibiting  each  street  or  street  crossing,  lane,  alley,  jjlace,  or  court  on  which 
any  work  has  been  done,  and  showing  the  relative  location  of  each  district,  lot,  or  portion  of 
lot  to  the  work  done,  numbered  to  correspond  with  the  numbers  in  the  assessments,  and  show- 
ing the  number  of  feet  fronting,  or  namber  of  lots  assessed,  for  said  work  contracted  for  and 
performed. 

Sec.  7.  Section  nine  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Form  of  warrant. 

Section  U.  To  said  assessment  shall  be  attached  a  warrant,  which  shall  be  signed  by  the 
superintendent  of  streets,  and  countersigned  by  the  mayor  of  said  city.  The  said  warrant  shall 
be  substantially  in  the  following  form:  — 

FORM  OF  THE  WARRANT. 

By  virtue  hereof,  I  (name  of  the  superintendent  of  streets),  of  the  city  of  ,  county 

of (or  city  and  county  of ),  and  state  of  California,  by  virtue  of  the  authority  vested 

in  me  as  said  superintendent  of  streets,  do  authorize  and  empower  (name  of  contractor),  (his  or 
their)  agents  or  assigns,  to  demand  and  receive  the  several  assessments  upon  the  assessment  and 
diagram  hereto  attached,  and  this  shall  be  (his  or  their)  warrant  for  the  same. 

(Date) .     (Name  of  superintendent  of  streets.) 

Countersigned  by  (name  of  mayor). 

Said  warrant,  assessment,  and  diagram,  together  with  the  certificate  of  the  city  engineer, 
shall  be  recorded  in  the  office  of  said  superintendent  of  streets.  When  so  recorded,  the  several 
amounts  assessed  shall  be  a  lien  upon  the  lands,  lots,  or  portions  of  lots  assessed,  respectively, 
for  the  period  of  two  years  from  the  date  of  said  recording,  unless  sooner  discharged;  and  from 
and  after  the  date  of  said  recording  of  any  warrant,  assessment,  diagram,  and  certificate,  all 
persons  mentioned  in  section  eleven  of  this  act  shall  be  deemed  to  have  notice  of  the  contents 
of  the  record  thereof.  After  said  warrant,  assessment,  diagram,  and  certificate  are  recorded, 
the  same  shall  be  delivered  to  the  contractor,  or  his  agent  or  assigns  on  demand,  but  not  until 
after  the  payments  to  the  said  superintendent  of  streets  of  the  incidental  expenses  not  previ- 
ously paid  by  the  contractor  or  his  assigns,  and  by  virtue  of  said  warrant,  said  contractor,  or 
his  agent  or  assigns,  siiall  be  autliorizcd  to  demand  and  receive  tlio  amount  of  the  several  assess- 
ments made  to  cover  tlie  sum  due  for  the  work  specitied  in  such  contracts  and  assessments. 
Whenever  it  shall  appear  by  any  linal  judgment  of  any  court  of  this  state  that  any  suit  brougl)t 
to  foreclose  the  lien  of  any  sum  of  money  assessed  to  cover  the  expense  of  said  street  work 
done  under  the  provisions  of  this  act  has  been  defeated  by  reason  of  any  defect,  error,  infor- 
mality, omission,  irregularity,  or  illegality  in  any  assessment  hereafter  to  be  made  and  issued, 
or  in  the  recording  thereof,  or  of  the  return  thereto  made  or  sufi"ered  by  said  superintendent  of 
streets,  any  person  interested  therein  may,  at  any  time  within  three  months  after  tlie  entry 
of  said  final  judgment,  apply  to  said  superintendent  of  streets  who  issued  the  same,  or  to  any 
superintendent  of  streets  in  ofiice  at  the  time  of  said  application,  for  anotlicr  assessment  to  be 
issued  in  conformity  to  law;  and  said  superintendent  siiall,  within  fifteen  days  after  the  date 
of  said  application,  make  and  deliver  to  said  applicant  a  new  assessment,  diagram,  and  warrant 
in  accordance  with  law;  and  the  acting  mayor  shall  countersign  the  same  as  now  provided  by 
law,  which  assessment  shall  be  a  lien  for  the  period  of  two  years  from  the  date  of  said  assess- 
ment, and  be  enforced  as  provided  in  section  seven  of  this  act. 

Sec.  8.     Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Contractor  may  sue. 

Section  12.  At  any  time  after  the  period  of  thirty-five  days  from  the  day  of  the  date  of  the 
warrants,  as  herein  provided,  or  if  an  appeal  i^  taken  to  the  city  council,  as  provided  in  section 
eleven  of  this  act,  at  any  time  after  five  days  from  the  decision  of  said  council,  or  after  the  re- 
turn of  the  warrant  or  assessment,  after  the  same  may  have  been  corrected,  altered,  or  modified, 
as-  provided  in  said  section  eleven  (but  not  less  than  thirty-five  days  from  the  date  of  the  war- 
rant), the  contractor  or  his  assignee  may  sue,  in  his  own  name,  the  owner  of  the  land,  lots,  or 
portions  of  lots,  assessed  on  tlie  day  of  the  date  of  the  recording  of  the  warrant,  assessment, 
and  diagram,  or  any  day  tliereafter  during  the  continuance  of  the  lien  of  said  assessment,  and 
recover  the  amount  of  any  assessment  remaining  unpaid,  with  interest  thereon  at  the  rate  of  ten 
per  cent  per  annum  until  paid.  And  in  all  cases  of  recovery  under  the  provisions  of  this  act, 
the  i)laintiff  shall  recover  the  sum  of  fifteen  dollars,  in  addition  to  tho  taxable  cost,  as  attor- 
ney's fees,  but  not  any  percentage  upon  said  recovery.  Anil  when  suit  has  been  brouglit,  after 
a  personal  demand  has  been  made,  and  a  refusal  to  pay  such  assessment  so  domanded,  the 
plaintiff  shall  also  bo  entitled  to  have  and  recover  said  sum  of  fifteen  dollars  as  attorney's  fees, 
in  addition  to  all  taxable  costs,  notwithstanding  tliat  the  suit  may  be  settled,  or  a  tender  may  be 
made,  before  a  recovery  in  said  action,  and  he  may  have  judgment  therefor.  Suit  may  bo  brought 
in  the  superior  court  within  whose  jurisdiction  the  city  is  in  which  said  work  has  been  done, 
and  in  case  any  of  the  assessments  arc  made  against  lots,  portions  of  lot3,  or  lands,  the  owners 
thereof  cannot,  with  due  diligence,  be  found,  the  service  in  each  of  such  actions  may  bo  had  in 
such  manner  as  is  prescribed  in  the  codes  and  laws  of  this  state.  Tho  said  warrant,  assessment, 
certificate,  and  diagram,  with  tlie  affidavit  of  demand  and  non-payment,  shall  be  held  prima 
facie  evidence  of  the  regularity  and  correctness  of  the  assessment,  and  of  the  prior  proceedings 
and  acts  of  tho  superintendent  of  streets  and  city  council  upon  which  said  warrant,  assessment, 
and  diagram  are  based,  and  like  evidence  of  the  right  of  tho  plaintiff  to  recover  in  the  action. 
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The  court  in  which  said  suit  shall  be  commenced  shall  have  power  to  adjudge  and  decree  a 
lien  against  the  premises  assessed,  and  to  order  such  premises  to  be  sold  on  execution,  as  in 
other  cases  of  the  sale  of  real  estate  by  the  process  of  said  courts;  and  on  appeal,  the  appellate 
courts  shall  bo  vested  with  the  same  power  to  adjudge  and  decree  a  lien,  and  to  order  such 
premisos  to  bo  sold  on  execution  or  decree  as  is  conferred  on  the  court  from  wliicli  an  appeal  is 
taken.  Sucli  premises,  if  sold,  may  ba  redeemed  as  in  other  cases.  In  all  suits  now  pending, 
or  hereafter  brought  to  recover  street  assessments,  the  proceedings  therein  shall  be  governed 
and  regulated  by  the  provisions  of  this  act,  and  also,  when  not  in  conflict  herewith,  by  the 
codes  of  this  state.     This  act  shall  be  liberally  construed  to  efifect  the  ends  of  justice. 

Sec.   9.     A  new   section,  to  be  called  section  twelve  and  one  half  of  said  act,  is  hereby 
added  thereto,  and  shall  road  as  follows:  — 
City  council  may  use  discretion  in  completion  of  improvements. 

Section  12^.  The  city  council,  instead  of  waiting  until  the  completion  of  the  improvement, 
may,  in  its  discretion,  and  not  otherwise,  upon  the  completion  of  two  blocks  or  more  of  any  im- 
provement, order  the  street  superintendent  to  make  an  assessment  for  the  proportionate  amount 
of  the  contract  completed,  and  thereupon  proceedings  and  rights  of  collection  of  such  propor- 
tionate amount  shall  be  had  as  in  sections  eight,  nine,  ten,  eleven,  and  twelve  of  the  act  of 
which  this  is  amendatory  is  provided. 

Sec.  10.     Section  thirteen  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
Duty  of  sicperintcndent. 

Section  13.  When  any  portion  of  any  street,  avenue,  lane,  alley,  court,  or  place  in  said  city 
improved,  or  any  sidewalk  constructed  thereon,  shall  be  out  of  repair,  or  needing  reconstruction, 
and  in  condition  to  endanger  persons  or  property  passing  thereon,  or  in  condition  to  interfere 
with  the  public  convenience  in  the  use  thereof,  it  shall  be  the  duty  of  said  superintendent  of 
streets  to  require,  by  notice  in  writing,  to  be  delivered  to  them  or  their  agents  personally,  or 
left  on  the  premises,  the  owners  or  occupants  of  lots  or  portions  of  lots  fronting  on  said  portion 
of  said  street,  avenue,  alley,  lane,  court,  or  place,  or  of  said  portion  of  said  sidewalk  so  out  of 
repair  or  needing  reconstruction  as  aforesaid,  to  repair  or  reconstruct,  or  to  do  both,  forthwith, 
said  portion  of  said  street,  avenue,  lane,  alloy,  court,  or  place,  to  the  center  line  of  said  street 
in  front  of  the  property  of  which  he  is  the  owner  or  tenant  or  occupant,  and  said  superin- 
tendent of  streets  shall  particularly  specify  in  said  notice  what  work  is  required  to  be  done,  and 
how  the  same  is  to  be  done,  and  what  material  shall  be  used  in  said  repairs  or  reconstructions, 
or  both.  If  said  repairs  or  reconstx'uctions,  or  both,  be  not  commenced  within  three  days  after 
notice  given  as  aforesaid,  and  diligently  and  without  interruption  prosecuted  to  completion,  the 
said  superintendent  of  streets  may,  under  authority  from  said  city  coimcil,  make  such  repairs, 
reconstruction,  or  both,  or  enter  into  a  contract  with  any  suitable  person,  at  the  expense  of  the 
owner,  tenant,  or  occupant,  after  the  specification  for  the  doing  of  said  work  shall  have  been 
conspicuously  posted  by  him  in  his  office  for  two  days,  inviting  bids  for  the  doing  of  said  work, 
which  bids  shall  be  delivered  to  him  at  his  office  on  or  before  the  second  day  of  said  posting, 
and  opened  by  him  on  the  next  day  following  the  expiration  of  said  two  days  of  posting,  and 
the  contract  by  him  be  awarded  to  the  lowest  bidder,  if  such  lowest  bid,  in  the  judgment  of 
said  street  superintendent,  shall  be  reasonable.  All  of  said  bids  shall  be  preserved  in  his  office 
and  open  at  all  times  after  the  letting  of  the  contract  to  the  inspection  of  all  persons,  and  such 
owner,  tenant,  or  occupant  shall  be  liable  to  pay  said  contract  f)rice.  Such  work  shall  be  com- 
menced within  twenty-four  hours  after  the  contract  shall  have  been  signed,  and  completed 
without  delay  to  the  satisfaction  of  said  street  superintendent.  Upon  the  completion  of  said 
repairs  or  reconstruction,  or  both,  by  said  contractors  as  aforesaid,  to  the  satisfaction  of  said 
Buperintendent  of  streets,  said  superintendent  of  streets  shall  make  and  deliver  to  said  con- 
tractor a  certificate  to  the  effect  that  said  repairs  or  reconstruction,  or  both,  have  been  properly 
made  by  said  contractor  to  the  grade,  and  that  the  charges  for  the  same  are  reasonable  and 
just,  and  that  he,  said  superintendent,  has  accepted  the  same. 

Sec.  IL     Section  nineteen  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Notices,  how  served. 

Section  19.  Notices  in  writing  which  are  required  to  be  given  by  the  superintendent  of 
streets  under  the  provisions  of  this  act  may  be  served  by  any  person  with  the  permission  of 
the  superintendent  of  streets,  and  the  fact  of  such  service  shall  be  verified  by  the  oath  of  the 
person  making  it,  taken  before  the  superintendent  of  streets,  who  for  that  purpose,  and  for  all 
other  purposes  and  in  all  cases  where  a  verification  is  required  under  the  provisions  of  this  act, 
is  hereby  authorized  to  administer  oaths,  or  other  person  authorized  to  administer  oaths,  or  such 
notices  may  be  delivered  to  the  superintendent  of  streets  himself,  who  must  also  verify  the  ser- 
vice thereof,  and  who  shall  keep  a  record  of  the  fact  of  giving  such  notices,  when  delivered  by 
himself  personally,  and  also  of  the  notices  and  proof  of  service  when  delivered  by  any  other 
person. 

Sec.  12.     Section  twenty-four  of  this  act  is  hereby  amended  to  read  as  follows:  — 
Construction  of  seivers. 

Section  24.  The  city  council  of  such  city  shall  have  full  power  and  authority  to  construct 
sewers  and  manholes,  and  provide  for  the  cleaning  of  the  same,  and  culverts,  with  crosswalks  or 
culverts,  or  cesspools,  or  crosswalks,  or  sidewalks,  or  any  portion  of  any  sidewalk  upon  or  in 
any  street,  avenue,  lane,  alley,  court,  or  place  in  such  city,  of  such  materials,  in  such  a  man- 
ner, and  upon  such  terms  as  it  may  deem  proper.  None  of  the  work  or  improvements  described 
in  this  section  shall  be  stayed  or  prevented  by  any  written  or  any  other  remonstrance  or  objec- 
tion, unless  such  council  deems  proper. 

Sec.  13.     Section  twenty-six  of  said  act  is  hereby  amended  to  read  as  follows:  — 

IGS 


POLITICAL  CODE.  §4409 

Cost  ofvxyrh  may  he  paid  out  of  any  fund. 

Section  26.  The  city  coiancil  may  ia  its  discretion  order  that  the  whole  or  any  part  of  the 
cost  and  expenses  of  any  of  the  work  mentioned  in  this  act  be  paid  out  of  the  treasury  of 
the  municipality  from  such  fund  as  the  council  may  designate.  Whenever  a  part  of  such  costs 
and  expenses  is  so  ordered  to  be  paid,  the  superintendent  of  streets,  in  making  up  the  assess- 
ment heretofore  provided  for  such  cost  and  expenses,  shall  first  deduct  from  the  whole  cost  and 
expenses  such  part  thereof  as  has  been  so  ordered  to  be  paid  out  of  the  municipal  treasury,  and 
shall  assess  the  remainder  of  said  costs  and  expenses  ijroportionatcly  upon  the  lots,  parts  of 
lots,  and  lands  fronting  on  the  streets  where  said  work  was  done,  or  liable  to  be  assessed  for 
such  work,  and  in  the  manner  heretofore  provided. 


Sec.  14.     Section  thirty-four  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Surveyinrj,  by  whom  done. 

Section  34.  First — The  city  engineer,  or  where  there  is  no  city  engineer,  the  county  or  city 
and  county  surveyor,  shall  be  the  proper  officer  to  do  the  surveying  and  other  engineering  work 
necessary  to  be  done  under  this  act,  and  to  survey  and  measure  the  work  to  be  done  under  con- 
tracts for  grading  and  macadamizing  streets,  and  to  estimate  the  costs  and  expenses  thereof; 
and  every  certificate  signed  by  him  in  his  official  character  shall  be  -prima  fade  evidence  iu  all 
courts  in  this  state  of  the  truth  of  its  contents.  He  shall  also  keep  a  record  of  all  surveys  made 
under  the  provisions  of  this  act,  as  in  other  cases.  Iu  all  those  cities  where  there  is  no  city 
engineer,  the  city  council  thereof  is  hereby  authorized  and  empowered  to  appoint  a  suitable 
person  to  discharge  the  duties  herein  laid  down  as  those  of  city  engineer,  and  all  the  provisions 
hereof  applicable  to  the  city  engineer  shall  apply  to  such  person  so  appointed.  Said  city  coun- 
cil is  hereby  empowered  to  fix  his  compensation  for  such  services. 

Definitions. 

Second  —  The  words  "work,"  "improve,"  "improved,"  and  "improvement,"  as  used  in  this 
act,  shall  include  all  work  mentioned  in  this  act,  and  also  the  construction,  reconstruction,  and 
repairs  of  all  or  any  portion  of  said  work. 

Third  —  The  term  "incidental  expenses,"  as  used  in  this  act,  shall  include  the  compensation 
of  the  city  engineer  for  work  done  by  him;  also  the  cost  of  printing  and  advertising  as  provided 
in  this  act,  and  not  otherwise;  also  the  compensation  of  superintendent  of  sewers,  and  of  piling 
and  capping  and  paving,  in  whole  or  in  part,  of  one  block  or  more,  including  street  crossing. 
All  demands  for  incidental  expenses  mentioned  in  this  subdivision  sliall  be  presented  to  the 
street  superintendent,  by  itemized  bill,  duly  verified  by  oath  of  the  demandant. 

Notices,  how  'published. 

Fourth  —  The  notices,  resolutions,  orders,  or  other  matter  required  to  be  published  by  the 
provisions  of  this  act,  and  of  the  act  of  which  this  is  amendatory,  shall  be  published  in  a  daily 
newspaper,  in  cities  where  such  there  is,  and  where  there  is  no  daily  newspaper,  in  a  semi- 
weekly  or  weekly  newspaper,  to  be  designated  by  the  council  of  such  city,  as  often  as  the  same 
is  issued,  and  no  other  statute  shall  govern  or  be  applicable  to  the  publications  herein  provided 
for;  provided,  however,  that  in  case  there  is  no  daily,  semi-weekly,  or  weekly  newspaper  printed 
or  circulated  in  any  such  city,  then  such  notices,  resolutions,  orders,  or  other  matters  as  are 
herein  required  to  be  published  in  a  newspaper,  shall  be  posted,  and  kept  posted,  for  the  same 
length  of  time  as  required  herein  for  the  publication  of  tlie  same  in  a  daily,  semi-weekly,  or 
weekly  newspaper,  in  three  of  the  most  public  places  in  sucli  city.  Proof  of  the  publication  or 
posting  of  any  notice  provided  for  herein  shall  be  made  by  affidavit  of  tlie  owner,  publisher, 
or  clerk  of  the  newspaper,  or  of  the  poster  of  tlie  notice.  No  jmblication  or  notice  other  than 
that  provided  for  in  this  act  shall  be  necessary  to  give  validity  to  any  of  the  proceedings  pro- 
vided for  therein. 
Dejinitions. 

Fij'Lh  —  The  word  "municipality"  and  the  word  "city,"  as  used  in  this  act,  shall  be  under- 
stood and  so  construed  as  to  include,  and  is  hereby  declared  to  include,  all  corporations  here- 
tofore organized  and  now  existing,  and  those  hereafter  organized  for  municipal  purposes. 

Sixth — The  words  "paved  "or  "repaved,"a3  used  ia  this  act,  shall  bo  hold  to  mean  and 
include  ])aveincnt  of  stone,  iron,  wood,  or  other  materials,  whether  patented  or  not,  which  the 
city  council  shall  by  ordinance  adopt. 

Seventh  —  The  word  "street,"  as  used  in  this  act,  shall  bo  deemed  to  and  is  hereby  declared 
to  include  avenues,  highways,  lanes,  alleys,  crossings  or  intersections,  courts,  and  places;  and 
the  term  "main  street"  means  such  actually  opened  street  or  streets  as  bound  a  block;  the 
word  "blocks,"  whether  regular  or  irregular,  shall  mean  such  blocks  as  are  bounded  by  maia 
streets. 

Eiijldh  —  The  term  "street  superintendent"  and  "superintendent  of  streets,"  as  used  in  this 
act,  shall  be  understood  and  so  construed  as  to  include,  and  are  hereby  declared  to  include,  any 
person  or  officer  whose  duty  it  is  under  the  law  to  have  the  care  or  charge  of  the  streets  or  the 
improvement  thereof  in  any  city.  In  all  those  cities  where  there  is  no  street  superintendent, 
or  superintendent  of  streets,  the  city  council  thereof  is  hereby  authorized  and  empowered  to 
aj)point  a  suitable  person  to  discharge  the  duties  herein  laid  down  as  those  of  street  superin- 
tendent, or  superintendent  of  streets;  and  all  provisions  hereof  applicable  to  the  street  super- 
intendent, or  superintendent  of  streets,  shall  apply  to  such  person  so  appointed. 

Ninth  —  The  term  "city  council"  is  hereby  declared  to  include  any  body  or  board  which, 
under  the  law,  is  the  legislative  department  of  the  government  of  any  city. 
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Tinth  —  111  municipalities  in  which  there  is  no  mayor,  then  the  duties  imposed  upon  said 
officer  by  the  provisions  of  tiiis  act  shall  be  performed  by  the  president  of  the  board  of  trustees 
or  otlicr  chief  executive  officer  of  the  municipality. 

Eleventh  —  Tiio  term  "clerk  "and  "city  clerk,"  as  used  in  this  act,  is  hereby  declared  to 
include  any  person  or  officer  who  shall  be  clerk  of  the  said  city  council. 

TwclfLh — The  term  "  quarter-block,"  as  used  in  this  act,  as  to  irregiilar  blocks,  shall  be 
deemed  to  include  all  lots  or  portions  of  lots  having  any  frontage  on  each  intersecting  street,  or 
intersections  to  the  next  main  street. 

Tliirleenth  —  The  term  "one  year,"  as  used  in  this  act,  shall  be  deemed  to  include  the  time 
beginning  with  January  first  and  ending  with  the  thirty-first  day  of  December  of  the  same 
vcar. 

Fourteenth — References  in  certain  sections,  by  number,  to  certain  other  sections  of  "this 
act,"  refer  to  the  numbers  of  the  sections  of  the  original  act,  unless  it  appears  from  the  context 
that  the  reference  is  to  the  section  of  the  amendatory  act,  when  it  shall  be  construed  according 
to  the  context. 

Sec.  15.     Section  thirty-five  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Superintendent  to  appoint  an  overseer. 

Section  35.  The  superintendent  of  streets  shall,  when  necessary,  appoint  a  suitable  person 
to  take  charge  of  and  superintend  the  construction  and  improvement  of  each  and  every  sewer 
constructed  or  improved  under  the  provisions  of  this  act,  and  of  piling  and  capping,  or  of  the 
paving,  in  whole  or  in  part,  of  one  block  or  more,  whose  duty  it  shall  be  to  see  that  the  con- 
tract made  for  the  doing  of  said  work  is  strictly  fulfilled  in  every  respect,  and  in  case  of  any 
departure  therefrom,  to  report  the  same  to  the  superintendent  of  streets.  Such  person  shall  be 
allowed  for  his  time  actually  employed  in  the  discharge  of  his  duties  such  compensation  as  shall 
be  just,  but  not  to  exceed  four  dollars  per  day.  The  sum  to  which  the  party  so  employed  shall 
be  entitled  shall  be  deemed  to  be  incidental  expenses,  within  the  meaning  of  those  words  as 
defined  by  this  act. 

Sec.  1G.     Section  thirty-seven  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Work  under  former  acts  not  in  conflict. 

Section  37.  This  act  shall  take  eff'ect  and  be  in  force  from  and  after  its  passage,  and  all  acts 
and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed;  ayid  provided,  however,  that  any 
work  or  proceedings  commenced  under  the  act  of  which  this  is  amendatory  shall  in  no  wise  be 
affected  thereby,  but  shall  in  all  respects  be  finished  and  completed  thereunder,  and  this  act 
shall  in  no  wise  affect  said  work  or  proceedings. 

An  Act  authorizinrj  the  incurring  of  indebtedness  hij  cities,  towns,  and  municipal  corporations,  incor- 
porated under  the  laws  of  this  state;  for  the  construction  of  water-ivorks,  sewers,  and  all  necesscu~i/ 
pnhlic  improvements,  or  for  aivj  purpose  luliatever,  and  to  repeal  the  act  approved  March  9,  18S5, 
entitled  ''An  Act  to  authorize  municipal  corporations  of  the  fifth  class,  containinj  more  than  three 
thousand  and  less  than  ten  thousand  inhabitants,  to  obtain  water-works";  also  to  repeal  an  act  ap- 
proved March  15,  1S87,  entitled  "An  Act  authorizing  Uie  incurring  of  indebtedness  by  cities,  towns, 
aiul  municipal  coi-porations,  incot-porated  under  the  laios  of  this  state." 
[Approved  March  19,  1SS3;  1S89,  390.] 
Municipal  corporations  may  incur  indebtedness. 

Section  L     Any  city,  town,  or  municipal  corporation,  incorporated  under  the  laws  of  this 
state,  may,  as  hereinafter  provided,  incur  indebtedness  to  pay  the  cost  of  any  municipal  improve- 
ment, or  for  any  purpose  whatever  requiring  an  expenditure  greater  than  the  amount  allowed 
for  such  improvement  by  the  annual  tax  levy. 
Manner  of  procedure. 

Sec.  2.  Whenever  the  legislative  branch  of  any  city,  town,  or  municipal  corporation  shall, 
by  ordinance  passed  by  a  vote  of  two  thirds  of  all  its  members,  and  approved  by  the  executive 
of  said  city,  town,  or  municipal  corporation,  determine  that  the  public  interest  or  necessity 
demands  the  acquisition,  construction,  or  completion  of  any  municipal  buildings,  bridges, 
water-works,  water  rights,  sewers,  or  other  municipal  improvements,  the  cost  of  which  will  be 
too  great  to  be  paid  out  of  the  ordinary  annual  income  and  revenue  of  the  municipality,  they 
may,  after  the  publication  of  such  ordinance  for  at  least  two  weeks  in  some  newspaper  pub- 
lished in  such  municipality,  and  at  tlieir  next  regular  meeting  after  such  publication,  or  at  an 
adjourned  meeting,  by  ordinance  passed  by  a  vote  of  two  thirds  of  all  its  members,  and  also 
approved  by  the  said  executive,  call  a  special  election  and  submit  to  the  qualified  voters  of  said 
city,  town,  or  municipal  corporation,  the  proposition  of  incurring  a  debt  for  the  purpose  set 
forth  in  the  ordinance,  and  no  question  other  than  the  incurring  of  indebtedness  for  said  pur- 
pose shall  be  submitted.  The  ordinance  calling  such  special  election  shall  recite  the  objects 
and  purposes  for  which  the  indebtedness  is  proposed  to  be  incurred,  the  estimated  cost  of  the 
proposed  public  improvement,  the  necessity  for  such  improvement,  and  that  bonds  of  the  muni- 
cipality shall  issue  for  the  payment  of  the  cost  of  such  improvement,  as  in  such  ordinance  set 
forth,  if  the  proposition  be  accepted  by  the  qualified  voters,  as  hereinafter  provided,  and  shall 
fix  the  day  on  which  such  special  election  shall  be  held,  the  manner  of  holding  such  election, 
and  the  voting  for  or  against  incurring  such  indebtedness;  such  election  shall  be  held  as  pro- 
vided by  law  for  holding  such  elections  in  such  city,  town,  or  municipal  corporation. 
Publication  of  intention  to  incur  indebtedness. 

Sec.  3.  Such  ordinance  shall  be  published  once  a  day  for  at  least  ten  days,  or  once  a  week 
lor  two  weeks,  before  the  publication  of  the  notice  of  the  special  election,  in  some  newspaper 
published  in  such  municipality.     After  said  publication,  said  legislative  body  shall  cause  to  be 
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published,  for  not  less  than  two  week^,  in  at  least  one  of  the  newspapers  published  in  such 
municipality,  a  notice  of  such  special  election,  the  purpose  for  which  the  indebtedness  is  to  be 
incurred,  the  number  and  character  of  the  bonds  to  be  issued,  the  rate  of  iaterest  to  be  paid, 
and  the  amount  of  tax  levy  to  be  made  for  the  payment  thereof.  It  shall  require  the  votes  of 
two  thirds  of  all  the  voters  voting  at  such  special  election  to  authorize  the  issuance  of  the  bonds 
herein  provided. 
Plans  and  estimates  of  improvements. 

Sec.  4.  It  shall  be  the  duty  of  the  legislative  branch  of  any  municipality  contemplating 
permanent  public  improvements,  to  first  have  plans  and  estimates  of  the  cost  of  such  improve- 
ments, made  by  a  competent  engineer  or  architect  who  has  had  successful  experience  in  such 
■work,  before  the  question  of  incurring  an  indebtedness  for  such  improvement  is  submitted  to 
vote. 
Limit  of  indebtedness. 

Sec.  5.     No  city,  town,  or  municipal  corporation  shall  incur  an  indebtedness  for  public  im- 
provements which  shall,  in  the  aggregate,  exceed  five  per  cent  of  the  assessed  value  of  all  the 
real  and  personal  property  of  such  city,  town,  or  municipal  corporation. 
Character  of  bonds. 

Sec.  6.  All  municipal  bonds  for  public  improvements  issued  under  the  previsions  of  this 
act  shall  be  of  a  character  of  bonds  known  as  serials,  and  shall  be  payable  in  the  manner  follow- 
ing: One  twentieth  part  of  the  whole  amount  of  indebtedness  shall  be  paid  each  and  every  year, 
on  a  day  and  at  a  place  to  be  fixed  by  the  legislative  branch  of  the  municipality  issuing  the 
bonds,  together  with  the  interest  on  all  sums  unpaid  at  such  date.  The  bonds  shall  be  issued 
in  such  denominations  as  the  legislative  branch  of  the  municipality  may  determine,  except  that 
no  bonds  shall  be  of  a  less  denomination  than  one  hundred  dollars,  nor  of  a  greater  denomina- 
tion than  one  thousand  dollars,  each  payable  on  the  day  and  at  the  place  fixed  in  such  bond, 
and  with  interest  at  the  rate  specified  in  the  bond,  which  rate  shall  not  Ijc  in  excess  of  the  legal 
rate  of  the  state  of  California.  Such  bonds  may  be  issued  and  sold  by  the  legislative  branch  of 
the  city,  town,  or  municipal  corporation,  as  they  may  determine,  at  not  less  than  their  face 
value  in  gold  coin  of  the  United  States,  and  the  proceeds  of  such  sale  shall  be  placed  in  the 
municipal  treasury,  to  the  credit  of  the  ]Droper  improvement  fund,  and  shall  be  applied  exclu- 
sively to  the  purposes  and  objects  mentioned  in  the  ordinance  until  such  objects  are  fully  ac- 
complished, after  which,  if  auy  surplus  remains,  such  surplus  shall  be  transferred  to  the 
general  fund  of  such  municipality. 
Hate  of  interest. 

Sec.  7.  The  legislative  branch  of  any  city,  town,  or  municipal  corporation,  issuing  bonds 
under  authority  ot  this  act,  shall  have  the  right  to  determine  the  rate  of  interest  such  bonds 
shall  bear;  provided,  that  in  no  case  shall  it  exceed  seven  per  cent  per  annum,  and  to  name  tlie 
date  and  place  where  such  bonds  and  interest  shall  be  paid;  -provided,  that  the  place  of  payment 
shall  be  either  at  the  office  of  the  treasurer  of  the  municipalitj%  or  at  some  designated  bank  in 
San  Francisco,  Chicago,  New  York,  or  Boston.  The  said  bonds  shall  be  signed  by  the  execu- 
tive of  the  municipality,  and  also  by  tlie  treasurer  thereof,  and  shall  be  countersigned  by  the 
clerk.  The  coupons  of  said  bonds  shall  be  numbered  consecutively,  and  signed  by  the  treasurer. 
Tax  levy. 

Sec.  8.  The  legislative  branch  of  said  city,  town,  or  municipal  corporation  shall,  at  the  time 
of  fixing  the  general  tax  levy,  and  in  the  manner  for  such  general  tax  levy  provided,  levy  and 
collect  annually  each  year,  for  the  term  of  twenty  years,  a  tax  sufficient  to  pay  the  annual  in- 
terest on  such  bonds,  and  also  one-twentieth  part  of  the  aggregate  amount  of  such  indebtedness 
80  incurred.  The  taxes  herein  required  to  be  levied  and  collected  shall  be  in  addition  to  all 
other  taxes  levied  for  municipal  purposes,  and  shall  be  collected  at  the  same  time  and  in  the 
same  manner  as  other  municipal  taxes  are  collected. 
Duty  of  corporation. 

Sec.  9.  It  shall  be  the  duty  of  the  legislative  branch  of  every  city,  town,  or  municipal  cor- 
poration wherein  public  improvements  are  being  made  under  the  provisions  of  this  act,  to  make 
all  needful  rules  and  regulations  for  cai-rying  out  and  maintaining  such  improvements,  to  appoint 
all  needful  agents,  superintendents,  and  engineers  to  properly  look  after  the  construction  and 
operation  of  such  public  works,  and  iu  all  lawful  ways  to  protect  and  preserve  the  rights  and 
interest  of  the  municipality. 
Lettimj  of  contracts. 

Seo.  10.  All  contracts  for  the  construction  or  completion  of  any  public  work  or  improve- 
ments, or  for  furnishing  labor  or  materials  therefor,  as  herein  provided,  shall  be  let  to  the  low- 
est responsible  bidder.  The  legislative  brancli  of  the  municipality  shall  advertise  for  at  least 
ten  days,  in  one  or  more  newspapers  publislied  in  the  municipality,  inviting  sealed  proposals 
for  furnishing  the  labor  and  materials  for  the  proposed  improvements,  before  any  contracts 
shall  be  made  therefor.  The  said  legislative  branch  shall  have  the  right  to  require  sucli  I)ond3 
as  they  may  deem  best,  from  the  successful  bidder,  to  insure  the  faithful  performance  of  the 
contract  work.  They  shall  also  have  the  right  to  reject  auy  or  all  bids. 
Additional  bonds  of  treasurer. 

Sec.  11.     Whenever  the  legislative  branch  of  any  municipality  shall,  by  resolution,  deem  it 
necessary,  they  may  require  the  treasurer  of  such  municipality  to  give  additional  bonds  for  the 
safe  custody  and  care  of  the  public  funds. 
Repealing  acts  1S85,  1SS7. 

Sec.  12.     The  act  approved  March  ninth,  eighteen  hundred  and  eighty-five,  entitled  "An  Act 
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to  authorize  municipal  corporations  of  the  fifth  class,  containing  more  than  three  thousand  and 
less  than  ten  thousand  inhabitants,  to  obtain  public  water- works,"  and  the  act  approved  March 
fifteenth,  eighteen  hundred  and  eighty-seven,  entitled  "An  Act  authorizing  the  incurring  of  in- 
debtedness by  cities,  towns,  and  municipal  corporations,  incorporated  under  the  laws  of  this 
state,"  and  all  general  acts,  or  special  acts,  or  parts  of  acts,  conflicting  with  tliis  act,  arc  hereby 
re])ealod. 

Sk.c.  13.     This  act  shall  take  effect  and  be  iu  force  from  and  after  its  passage. 

The  act  of  March  15,  18S7,  was  also  amended  by  act  approved  February  16,  1889;  Statutes 
1889,  14.     Both  this  act  and  the  amendment  are  set  forth  in  full,  'post. 

A  n  A  ct  to  "provide  for  laying  out,  opening,  extending,  widening,  straightening,  or  closing  up  in  whole 

or  in  part  any  street,  square,  laiie,  alley,  court,  or  place  tvithin  municipalities,   and  to  condemn 

and  acquire  any  and  all  land  and  property  necessary  or  convenient  for  that  pwpose. 
I  Approved  March  6, 1889;   1889,  70.  J 
Laying  out,  opening,  closing,  etc.,  streets,  lanes,  alleys,  etc. 

Suction  1.  Whenever  the  public  interest  or  convenience  may  require,  the  city  council  of 
any  municipality  shall  have  full  power  and  authority  to  order  the  opening,  extending,  widen- 
ing, straightening,  or  closing  up  in  whole  or  in  part  of  any  street,  square,  lane,  alley,  court,  or 
place  within  the  bounds  of  such  city,  and  to  condemn  and  acquire  any  and  all  land  and  prop- 
erty necessary  or  convenient  for  that  purpose. 
Resolution  of  council  declaring  intention  to  perform  street  worh. 

Sec.  2.  Before  ordering  any  work  to  be  done  or  improvement  made  which  is  authorized 
by  section  one  of  this  act,  the  city  council  shall  pass  a  resolution  declaring  its  intention  to 
do  so,  describing  the  work  or  improvement,  and  the  land  deemed  necessary  to  be  taken  there- 
for, and  specifying  tlie  exterior  boundaries  of  the  district  of  lands  to  be  affected  or  benefited  by 
said  work  or  improvement,  and  to  be  assessed  to  pay  the  damages,  cost,  and  expenses  thereof. 
Street  superintendent  to  post  notice. 

Sec.  3.  The  street  superintendent  shall  then  cause  to  be  conspicuously  posted  along  the  line 
of  said  contemplated  work  or  improvement,  at  not  more  than  three  hundred  feet  iu  distance 
apart,  but  not  less  than  three  in  all,  notices  of  the  passage  of  said  resolution.  Said  notice  shall 
beheaded  "notice  of  public  work,"  in  letters  not  less  than  one  inch  in  length,  shall  be  in 
legible  characters,  state  the  fact  of  passage  of  the  resolution,  its  date,  and,  briefly,  the  work  or 
improvement  proposed,  and  refer  to  the  resolution  for  further  particulars.  He  shall  also  cause 
a  notice,  similar  in  substance,  to  be  published  for  a  period  of  ten  days  in  one  or  more  daily 
newspapers  published  and  circulated  in  said  city,  and  designated  by  said  city  council;  or  if 
there  is  no  daily  newspaper  so  published  and  circulated  in  said  city,  then  by  four  successivs 
insertions  in  a  weekly  or  semi-weekly  newspaper,  so  published,  circulated,  and  designated. 
Interested  persons  may  file  objections. 

Sec.  4.  Any  person  interested  objecting  to  said  work  or  improvement,  or  to  the  extent  of 
the  district  of  lands  to  be  affected  or  benefited  by  said  work  or  improvement,  and  to  be  assessed 
to  pay  the  cost  and  expenses  thereof,  may  make  written  objections  to  the  same  within  ten  days 
after  the  expiration  of  the  time  of  the  publication  of  said  notice,  which  objection  shall  be  de- 
livered to  the  clerk  of  the  city  council,  who  shall  indorse  thereon  the  date  of  its  reception  l)y 
him,  and  at  the  next  meeting  of  the  city  council  after  the  expiration  of  said  ten  days  lay  said 
objections  before  said  city  council,  which  shall  fix  a  time  for  hearing  said  objections,  not  less 
than  one  week  thereafter.  The  city  clerk  shall  thereupon  notify  the  persons  making  such  ob- 
jections, by  depositing  a  notice  thereof  in  the  post-office  of  said  city,  postage  prepaid,  addressed 
to  such  objector. 
Decision  of  council  to  he  final. 

Sec.  5.  At  the  time  specified  or  to  which  the  hearing  may  be  adjourned,  the  said  city  coun- 
cil shall  hear  the  objections  urged,  and  pass  upon  the  same,  and  its  decision  shall  be  final  and 
conclusive.  If  such  objections  are  sustained,  all  proceedings  shall  be  stopped;  but  proceedings 
may  be  again  commenced  at  any  time  by  giving  notice  of  intention  to  do  said  Avork  or  make 
said  improvement.  If  such  objection  is  overruled  by  the  city  council,  the  proceedings  shall 
continue  the  same  as  if  such  objection  had  not  been  made.  At  the  expiration  of  the  time  pre- 
scribed during  which  objections  to  said  work  or  improvement  may  be  made,  if  no  objections 
shall  have  been  made,  or  if  an  objection  shall  have  been  made,  and  said  council,  after  hearing, 
shall  have  overruled  the  same,  the  city  council  shall  be  deemed  to  have  acquired  jurisdiction  to 
order  any  of  the  work  to  be  done,  or  improvements  to  be  made,  which  is  authorized  by  section 
one  of  this  act. 

Jurisdiction. 

Sec.  6.  Having  acquired  jurisdiction  as  provided  in  the  preceding  section,  the  city  council 
shall  order  said  work  to  be  done,  and  unless  the  proposed  worlc  is  for  closing  up,  and  it  ap- 
pears that  no  assessment  is  necessary,  shall  appoint  three  commissioners  to  assess  benefits  and 
damages,  and  have  general  supervision  of  the  proposed  work  or  improvement  until  the  com- 
pletion thereof  in  compliance  with  this  statute.  For  their  services,  they  shall  receive  such 
compensation  as  the  city  council  may  determine  from  time  to  time;  provided,  that  sucli  com- 
pensation shall  not  exceed  two  hundred  dollars  per  month  each,  nor  continue  more  tlian  six 
mouths,  unless  extended  by  order  of  the  city  council.  Such  compensation  shall  be  added  to 
and  bo  chargeable  as  a  part  of  the  expenses  of  the  work  or  improvement.  Each  of  said  com- 
missioners shall  file  with  the  clerk  of  the  city  council  an  aflSdavit,  and  a  bond  to  the  state  of 
Cahtornia  in  the  sum  of  five  thousand  dollars,  to  faithfully  perform  the  duties  of  his  office. 
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The  city  council  may  at  any  time  remove  any  or  all  of  said  commissioners  for  cause,  upon  rea- 
sonable notice  and  hearing,  and  may  fill  any  vacancies  occurring  among  them  for  any  cause. 
Commissioners  to  employ  assistance. 

Sec.  7.     Said  commissionei-a  shall  have  power  to  employ  such  assistance,  legal  or  otherwise, 
as  they  may  deem  necessary  and  proper;  also  to  rent  an  office,  and  provide  such  maps,  dia- 
grams, plans,   books,  stationery,  fuel,  lights,  postage,  expressage,  and  incur  such  incidental 
expenses  as  they  may  deem  necessary. 
Expenses  to  be  a  charge  upon  the  particular  work  required. 

Sec.  8.  All  such  charges  and  expenses  shall  be  deemed  as  expenses  of  said  work  or  improve- 
ment, and  be  a  charge  only  upon  the  funds  devoted  to  the  particular  work  or  improvement  as 
provided  hereinafter.  All  jiaymeuts,  as  well  for  the  land  and  improvements  taken  or  damaged, 
as  for  the  charges  and  expenses,  shall  be  paid  by  the  city  treasurer,  upon  warrants  drawn  upon 
said  fund  from  time  to  time,  signed  by  said  commissioners,  or  a  majority  of  them.  All  such 
■warrants  shall  state  whether  they  arc  issued  for  land  or  improvements  taken  or  damaged,  or  for 
charges  and  expenses,  and  that  the  demand  is  payable  only  out  of  the  money  in  said  fund,  and 
in  no  event  shall  the  city  be  liable  for  the  failure  to  collect  any  assessment  made  by  virtue 
hereof,  nor  shall  said  warrant  be  payable  out  of  any  other  fund,  nor  a  claim  against  the  city. 
Viewing  cf  land  —  Examination  of  witnesses. 

Sec.  9.  Said  commissioners  shall  proceed  to  view  the  lands  described  in  the  resolution  of  in- 
tention, and  may  examine  witnesses  on  oath  to  be  administered  by  any  one  of  them.  Having 
viewed  the  land  to  be  taken,  and  the  improvements  afifected,  and  considered  the  testimony  pre- 
sented, they  shall  proceed  with  all  diligence  to  determine  the  value  of  the  land  and  the  damage 
to  improvements  and  property  affected,  and  also  the  amount  of  the  expenses  incident  to  said 
work  or  improvement,  and  having  determined  the  same  shall  proceed  to  assess  the  same  upon 
the  district  of  lands  declared  benedted,  the  exterior  boundaries  of  which  were  fixed  by  the  reso- 
lution of  intention  provided  for  by  section  two  hereof.  Such  assessment  shall  be  made  upon 
the  lands  within  said  district  in  proportion  to  the  benefit  to  be  derived  from  said  work  or  im- 
provement, so  far  as  the  said  commissioners  can  reasonably  estimate  the  same,  including  in  such 
estimate  the  property  of  any  railroad  company  within  said  district,  if  such  there  be. 
Report  to  council  accompanied  with  a  plat  of  the  assessment  district. 

Sec.  10.  Said  commissioners  having  made  their  assessment  of  benefits  and  damage,  shall, 
with  all  diligence,  make  a  written  report  thereof  to  the  city  council,  and  shall  accompany  their 
report  with  a  plat  of  the  assessmeut  district  showing  the  land  taken  or  to  be  taken  for  the 
work  or  improvement,  and  the  lands  assessed,  showing  the  relative  location  of  each  district, 
block,  lot,  or  portion  of  lot,  and  its  dimensions,  so  far  as  the  commissioners  can  reasonably  as- 
certain the  same.  Each  block  and  lot,  or  portion  of  lot,  taken  or  assessed,  sliall  be  designated 
and  described  in  said  plat  by  an  appropriate  number,  and  a  reference  to  it  by  such  descriptive 
number  shall  be  a  sufficient  description- of  it  in  any  suit  entered  to  condemn,  and  in  all  respects. 
When  the  report  and  plat  are  approved  by  the  city  council,  a  copy  of  said  plat,  appropriately 
designated,  shall  be  filed  by  the  clerk  thereof  in  the  office  of  the  recorder  of  the  county. 
Report,  what  must  specify. 

Sec.  11.  Said  report  shall  specify  each  lot,  subdivision,  or  piece  of  property  taken  or  injured 
by  the  Avidening  or  other  improvement,  or  assessed  therefor,  together  with  the  name  of  the  owner 
or  claimants  thereof,  or  of  persons  interested  tlierein  as  lessees,  encumbrancers,  or  otherwise,  so 
far  as  the  same  are  known  to  such  commissioners,  and  the  particulars  of  their  interest,  so  far  as 
the  same  can  be  ascertained,  and  the  amount  of  value  or  damage,  or  the  amount  assessed,  as  the 
case  may  be. 
When  set  down  to  unhioion  owners. 

Sec.  12.  If,  in  any  case,  the  commissioners  find  that  conflicting  claims  of  title  exist,  or  shall 
be  in  ignorance  or  doubt  as  to  the  ownership  of  any  lot  of  land,  or  of  any  improvements  thereon, 
or  of  any  interest  therein,  it  shall  be  set  down  as  belonging  to  unknown  owners.  Error  in  the 
designation  of  the  owner  or  owners  of  any  land  or  improvements,  or  of  tho  particulars  of  their 
interest,  shall  not  affect  tho  validity  of  the  assessment  or  of  the  condemnation  of  the  property 
to  be  taken. 

Filing  of  report  and  plat,  and  publication  of. 

Sec.  13.  Said  report  and  plat  shall  be  filed  in  the  clerk's  office  of  tho  city  council,  and  there- 
upon the  clerk  of  said  city  council  shall  give  notice  of  such  filing  by  publication  for  at  least  ten 
days  in  one  or  more  daily  newspapers  published  and  circulated  in  said  city;  or  if  there  be  no 
daily  paper,  by  three  successive  insertions  in  a  weekly  or  semi-weekly  newspaper  so  published 
and  circulated.  Said  notice  shall  also  require  all  persons  interested  to  show  cause,  if  any,  why 
such  report  should  not  bo  confirmed,  before  the  city  council,  on  or  before  a  day  fixed  by  the 
clerk  thereof,  and  stated  in  said  notice,  which  day  shall  not  bo  less  than  thirty  days  from  the 
first  publication  thereof. 
Objections  must  be  in  writing. 

Sec.  14.  All  objections  shall  be  in  writing,  and  filed  Avith  the  clerk  of  the  city  council,  who 
shall,  at  the  next  meeting  after  tho  day  fixed  in  tho  notice  to  show  cause,  lay  the  said  objec- 
tions, if  any,  before  the  city  council,  which  shall  fi.x  a  time  for  hearing  the  same,  of  which  the 
clerk  shall  notify  the  objectors  in  the  same  manner  as  objectors  to  the  original  resolution  of 
intention;  at  the  time  set,  or  at  such  other  time  as  the  hearing  may  be  adjourned  to,  the  city 
council  shall  hear  such  objections  and  pass  upon  the  same;  and  at  such  time,  or,  if  there  be  no 
objections,  at  the  first  meeting  after  the  day  set  in  such  order  to  show  cause,  or  such  other  time 
as  may  be  fixed,  shall  proceed  to  pass  upon  such  report,  and  may  confirm,  correct,  or  modify 
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the  same,  or  may  order  the  commissioacrs  to  make  a  new  assessment,  report,  and  plat,  which 
shall  be  filed,  notice  given,  and  hearing  had,  as  in  the  case  of  an  original  report. 
Duty  of  clerk  of  council. 

Sec.  15.  Tiie  clerk  of  said  city  council  shall  forward  to  the  street  superintendent  of  the  city 
a  certified  copy  of  the  report,  assessment,  and  plat,  as  finally  coufirmed  and  adopted  by  the 
city  council.  Such  certified  copy  shall  thereupon  be  the  assessment  roll.  Immediately  upon 
receipt  thereof  b}'  the  street  superintendent,  the  assessment  therein  contained  shall  become  due 
and  payable,  and  shall  be  a  lien  upon  all  the  property  contained,  or  described  therein. 
Duty  of  Huperintendcnt  of  streets  on  receivhvj  certifed  copy  of  report  as  confirmed  by  council. 

Sec.  16.  The  superintendent  of  streets  shall  thereupon  give  notice  by  publication  for  ten 
days  in  one  or  more  daily  newspapers  published  and  circulated  in  such  city  or  city  and  county, 
or  by  two  successive  insertions  in  a  weekly  or  semi-weekly  newspaper  so  publislied  and  circu- 
lated, that  he  has  received  said  assessment  roll,  and  that  all  sums  levied  and  assessed  in  said 
assessment  roll  are  due  and  payable  immediately,  and  that  the  payment  of  said  sums  is  to  be 
made  to  him  within  thirty  days  from  the  date  of  the  first  publication  of  said  notice.  Said  no- 
tice shall  also  contain  a  statement  that  all  assessments  not  paid  before  the  expiration  of  said 
thirty  days  will  bo  declared  to  be  delinquent,  and  that  thereafter  the  sum  of  five  j)er  cent  upon 
the  amount  of  each  delinquent  assessment,  together  with  the  cost  of  advertising  each  delin- 
quent assessment,  will  be  added  thereto.  When  payment  of  any  assessment  is  made  to  said 
superintendent  of  streets,  he  shall  write  the  word  "paid,"  and  the  date  of  payment,  opposite 
the  respective  assessment  so  paid,  and  the  names  of  persons  by  or  for  whom  said  assessment  is 
paid,  and  shall,  if  so  required,  give  a  receipt  therefor.  On  the  expiration  of  said  thirty  days, 
all  assessments  then  unpaid  shall  be  and  become  delinquent,  and  said  superintendent  of  streets 
shall  certify  such  fact  at  the  foot  of  said  assessment  roll,  and  shall  add  five  per  cent  to  tha 
amount  of  each  assessment  so  delinquent.  The  said  superintendent  of  streets  shall,  within 
five  days  from  the  date  of  said  delinquency,  proceed  to  advertise  and  collect  the  various  sums 
delinquent,  and  the  whole  thereof,  including  the  cost  of  advertising,  which  last  shall  not  ex- 
ceed the  sum  of  fifty  cents  for  each  lot,  piece,  or  parcel  of  land  separately  assessed,  by  the  sale 
of  the  assessed  property  in  the  same  manner  as  is  or  may  be  provided  for  the  collection  of  state 
and  county  taxes;  and  after  the  date  of  said  delinquency,  and  before  the  time  of  such  sale 
herein  provided  for,  no  assessment  shall  be  received  unless  at  the  same  time  the  five  per  cent 
added  thereto,  as  aforesaid,  together  with  the  costs  of  advertising  then  already  incurred,  shall 
be  paid  therewith.  Said  list  of  delinquent  assessments  shall  be  published  daily  for  five  days 
in  one  or  more  daily  newspapers  published  and  circulated  in  such  city,  or  by  at  least  one  inser- 
tion in  a  weekly  newspaper  so  published  and  circulated,  before  the  day  of  sale  of  such  delin- 
quent assessment.  Said  time  of  sale  must  not  be  less  than  seven  days  from  the  date  of  the 
first  publication  of  said  delinquent  assessment  list,  and  the  place  must  be  in  or  in  front  of  the 
ofiice  of  said  superintendent  of  streets.  All  property  sold  shall  be  subject  to  redemption  in 
the  same  time  and  manner  as  in  sales  for  delinquent  state  and  county  taxes;  and  the  superin- 
tendent of  streets  may  collect  for  each  certificate  fifty  cents,  and  for  each  deed  one  dollar.  All 
provisions  of  the  law,  in  reference  to  the  sale  and  redemption  of  property  for  delinquent  state 
and  county  taxes  in  force  at  any  given  time,  sh.all  also  then,  so  far  as  the  same  are  not  in  con- 
flict with  the  provisions  of  this  act,  be  applicable  to  the  sale  and  redemption  of  property  for 
delinquent  assessments  hereunder,  including  the  issuance  of  certificates  and  execution  of  deeds. 
The  deed  of  the  street  superintendent  made  after  such  sale,  in  case  of  failure  to  redeem,  shall 
be  prima  facie  evidence  of  the  regularity  of  all  proceedings  hereunder,  and  of  title  in  the  grantee. 
It  shall  be  conclusive  evidence  of  the  necessity  of  taking  or  damaging  the  lands  taken  or  dam- 
aged, and  of  the  correctness  of  the  compensation  awarded  therefor.  The  superintendent  of 
streets  shall,  from  time  to  time,  pay  over  to  the  city  treasurer  all  moneys  collected  by  him  on 
account  of  any  such  assessments.  The  city  treasurer  shall,  upon  receipt  thereof,  place  the 
same  in  a  separate  fund,  designating  such  funds  by  the  name  of  the  street,  square,  lane,  alley, 
court,  or  place  for  the  widening,  opening,  or  other  improvement  of  which  the  assessment  was 
made.  Payments  shall  be  made  from  said  fund  to  the  parties  entitled  thereto,  upon  warrants 
signed  by  the  commissioners,  or  a  majority  of  them. 
Payments  for  land  and  improvements,  u-Jien  and  how  made. 

Sec.  17.  When  sufficient  money  is  in  the  hands  of  the  city  treasurer,  in  the  fund  devoted 
to  the  proposed  work  or  improvement,  to  pay  for  the  land  and  improvements  taken  or  dam- 
aged, and  when  in  the  discretion  of  the  commissioners,  or  a  majority  of  them,  the  time  shall 
have  come  to  make  payments,  it  shall  be  the  duty  of  the  commissioners  to  notify  the  oMmer, 
possessor,  or  occupant  of  any  land  or  improvements  thereon  to  whom  damages  shall  have  been 
awarded,  that  a  warrant  has  been  drawn  for  the  payment  of  the  same,  and  that  he  can  receive 
such  warrant  at  the  office  of  such  commissioners  upon  tendering  a  conveyance  of  any  property 
to  be  taken;  such  notification,  except  in  the  case  of  unknown  owners,  to  be  made  by  deposit- 
ing a  notice,  postage  paid,  in  the  post-office,  addressed  to  his  last  known  place  of  abode  or 
residence.  If  at  the  expiration  of  thirty  days  after  the  deposit  of  such  notice,  he  .should  not 
have  applied  for  such  warrant,  and  tendered  a  conveyance  of  the  land  to  be  taken,  the  warrant 
so  drawn  shall  be  deposited  with  the  county  treasurer,  and  shall  be  delivered  to  such  owner, 
possessor,  or  occupant,  upon  tendering  a  conveyance  as  aforesaid,  unless  judgment  of  con- 
demnation shall  be  had,  when  the  same  shall  be  canceled. 
Proceedings  to  condemn  on  refusal  to  accept  payment. 

.  1^^",  ^^"  ^^  ^^y  owner  of  land  to  be  taken  neglects  or  refuses  to  accept  the  warrant  drawn 
in  his  favor  as  aforesaid,  or  objects  to  the  report  as  to  the  necessity  of  taking  his  land,  the 
commissioners,  with  the  approval  of  the  city  council,  may  cause  proceedings  to  be  taken  for 
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the  condemnation  thereof,  as  provided  by  law  under  the  right  of  eminent  domain.  The  com- 
plaint may  aver  that  it  is  necessary  for  the  city  to  take  or  damage  and  condemn  the  said  lands, 
or  an  easement  therein,  as  the  case  may  be,  without  setting  forth  the  proceedings  herein  pro- 
vided for,  and  the  resolution  and  ordinance  ordering  said  work  to  be  done  shall  be  conclusive 
evidence  of  such  necessity.  Such  proceeding  shall  be  brought  in  the  name  of  the  municipality, 
and  have  precedence  so  far  as  the  business  of  the  court  will  permit;  and  any  judgment  for 
damages  therein  rendered  shall  be  payable  out  of  such  portion  of  the  special  fund  as  may  re- 
main in  the  treasury,  so  far  as  the  same  can  be  applied.  At  any  time  after  trial  and  judgment 
entered,  or  preceding  an  appeal,  the  court  may  order  the  city  treasurer  to  set  apart  in  the  city 
treasury  a  sufficient  sum  from  the  fund  appropriated  to  the  particular  improvement  to  answer 
the  judgment  and  all  damages,  and  thereupon  may  authorize  and  order  the  municipality  to 
enter  upon  the  laud  and  proceed  with  the  proposed  work  and  improvement.  "  In  case  of  a  de- 
ficiency in  said  fund  to  pay  the  whole  of  such  judgment  and  damages,  the  city  council  may,  in 
their  discretion,  order  the  balance  thereof  to  be  paid  out  of  the  general  fund  of  the  treasury  or 
to  be  distributed  by  the  commissioners  over  the  property  assessed  by  a  supplementary  assess- 
ment; but  in  the  last-named  case,  in  order  to  avoid  delay,  the  city  council  may  advance  such 
balance  out  of  any  appropriate  fund  in  the  treasurj^  and  reimburse  the  same  from  the  collec- 
tions of  the  assessment.  Pending  the  collection  and  payment  of  the  amount  of  the  judgment 
and  damages,  the  court  may  order  such  stay  of  proceedings  as  may  be  necessary. 

Duly  of  treasurer  on  payment  of  %uarrants. 

Sec.  19.  The  treasurer  shall  pay  such  warrants  out  of  the  appropriate  fund,  and  not  other- 
wise, in  the  order  of  their  presentation;  'provided,  that  warrants  for  land  or  improvements 
taken  or  damaged  shall  have  priority  over  warrants  for  charges  and  expenses,  and  the  treasurer 
shall  see  that  sufficient  money  is  and  remains  in  the  fund  to  pay  all  warrants  of  the  first  class 
before  paying  any  of  the  second. 

Supflemenlary  assessments,  token  may  he  ordered. 

Sec.  20.  If  after  the  sale  of  the  property  for  delinquent  assessments  there  should  be  a  de- 
ficiency, and  there  should  be  unreasonable  delay  in  collecting  the  same,  or  if  for  the  purpose  of 
equalizing  the  assessments  supplying  a  deficiency,  or  for  any  cause  it  appears  desirable,  the 
commissioners  may  so  report  to  the  city  council,  who  may  order  them  to  make  a  supple- 
mentary assessment  and  report  the  same  in  manner  and  form  as  the  original,  and  subject  to  the 
same  procedure.  If  by  reason  of  such  supplementary  assessment,  or  for  any  cause,  there  should 
be  at  any  time  a  surplus,  the  city  council  may  appropriate  tlie  same  and  declare  a  dividend  pro 
rata  to  the  parties  paying  the  same,  and  they,  upon  demand,  shall  have  the  right  to  have  the 
amount  of  such  pro  rata  dividends  refunded  to  them,  or  credited  upon  any  subsequent  assessment 
for  taxes  made  against  said  parties  in  favor  of  said  city. 

Proceedings  to  settle  defective  title. 

Sec.  21.  If  any  title  attempted  to  be  acquired  by  virtue  of  this  act  shall  be  found  to  be 
defective  from  any  cause,  the  city  council  may  again  institute  proceedings  to  acquire  the  cause 
as  in  this  act  provided,  or  otlierwise,  or  may  authorize  the  comn.io.i.  ...rs  to  purchase  the  same 
and  include  the  cost  thereof  in  a  supplementary  assessment  as  jjrovided  in  the  last  section. 

Proceedings  ivhen  boundaries  of  districts  of  lands  affect  the  whole  city. 

Sec.  22.  If  the  city  council  deem  it  proper  that  the  boundaries  of  the  districts  of  lands  to 
be  afi'ected  and  assessed  to  pay  the  damages,  cost,  and  expenses  of  any  work  or  improvement 
under  this  act,  shall  include  the  whole  city,  then  the  commissioners  appointed  shall  proceed  in 
a  summary  manner  to  purchase  the  lands  to  be  taken  or  condemned  from  the  owners  and  claim- 
ants tliereof.  If  said  commissioners  and  tho  owners  and  claimants  cannot  agree  upon  the  price 
to  bo  i^aid  for  said  lands,  they  shall  proceed  to  view  and  value  the  same,  and  shall  thereupon 
make  a  summary  report  to  the  city  council.  Upon  final  confirmation  of  the  report,  tho  city 
council,  if  there  be  not  sufficient  money  available  in  the  city  treasury,  shall  cause  the  cost  and 
expenses  of  the  contemplated  public  improvement  to  be  assessed  upon  the  whole  of  the  taxable 
property  of  said  city,  and  to  be  included  in  and  form  part  of  tho  next  general  assessment  roll 
of  said  city,  and  with  like  cfi'ect  in  all  respects  as  if  the  same  formed  a  part  of  the  city,  state, 
and  county  taxes;  and  when  the  same  shall  have  been  collected  the  said  city  council  shall  cause 
the  land  required  to  be  paid  for  or  tlie  value  thereof  tendered,  and  the  said  contemplated  pub- 
lic improvement  to  be  forthwith  made  and  completed.  All  the  provisions  of  the  preceding 
sections  not  in  confiict  with  this  section  shall  be  applicable  thereto. 

Use  of  words  "ivork"  and  "improvement." 

Sec.  23.  1.  The  words  "work  "and  "  improvement, "  as  used  in  this  act,  shall  include  all 
Work  mentioned  iu  section  one  of  this  act. 

Notices  to  he  posted  when  publication  cannot  be  had. 

2.  In  case  there  is  no  daily  or  weekly  or  semi-weekly  newspapers  printed  and  circulated  in 
the  city,  then  such  notices  as  are  herein  required  to  be  published  in  a  newspaper  shall  be  posted 
and  kept  posted  for  the  length  of  time  required  herein  for  tho  publication  of  the  same  in  a 
weekly  newspaper,  in  three  of  the  most  public  places  in  such  city.  Proof  of  the  publication  or 
posting  of  any  notice  provided  for  herein  shall  be  made  by  affidavit  of  the  owner,  publisher,  or 
clerk  of  the  newspaper,  or  of  the  poster  of  the  notice. 

Construction  of  words  "municipality"  and  "city." 

3.  The  word  "municipality"  and  tho  word  "city  "  shall  be  understood  and  so  construed  as 
to  include  all  corporations  heretofore  organized  and  now  existing,  or  hereafter  organized,  for 
municipal  purposes. 
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Construction  0/ teiTns  " street  superintendent"  and  " superintendent  of  streets." 

4.  Tho  terms  "street  superintendent"  and  "superintendent  of  streets,"  as  used  in  this  act, 
shall  bo  understood  and  so  construed  as  to  include,  and  are  hereby  declared  to  include,  any 
person  or  officer  whose  duty  it  is,  under  the  law,  to  have  the  care  or  charge  of  the  streets,  or 
tho  improvement  thereof,  in  any  city.  In  all  those  cities  where  there  is  no  street  superintend- 
ent or  superintendent  of  streets,  the  city  council  thereof  is  hereby  authorized  and  empowered 
to  appoint  a  suitable  person  to  discharge  the  duties  herein  laid  down  as  those  of  street  super- 
intendent or  superintendent  of  streets;  and  all  the  provisions  hereof  applicable  to  the  street 
superintendent  or  superintendent  of  streets  shall  apply  to  such  persons  so  appointed. 
Construction  of  term  "city  council." 

5.  'Ihe  term  "city  council"  is  hereby  declared  to  include  any  body  or  board  which,  under 
the  law,  is  the  legislative  department  of  the  government  of  any  city. 

Construction  of  terms  "  clerh"  ayid  "  city  clerk." 

6.  The  term  "clerk  "  and  "  city  clerk,"  as  used  in  this  act,  is  hereby  declared  to  include  any 
person  or  officer  who  shall  be  clerk  of  said  city  council. 

Construction  of  terms  "treasurer"  and  "city  treasurer." 

7.  The  term  "  treasurer  "or  "  city  treasurer,"  as  used  in  this  act,  shall  include  any  person  or 
officer  who  shall  have  charge  and  make  payment  of  the  city  funds. 

8.  No  publications  or  notice  other  than  that  provided  for  in  this  act  shall  be  necessary  to 
give  validity  to  any  proceedings  had  thereunder. 

Proceedings  commenced  before  passage  of  this  act  to  be  continued  by  resolution  of  council. 

Sec.  24.  The  proceedings  in  any  work  or  improvement,  such  as  is  provided  for  in  this  act, 
already  commenced,  and  now  progressing  under  any  other  act  now  in  force,  or  by  virtue  of  any 
ordinance  passed  by  any  city  council  or  board  of  supervisors  of  any  city,  county,  or  city  and 
county,  by  virtue  of  any  other  act  now  in  force,  may,  from  any  stage  of  such  proceedings  al- 
ready commenced  and  now  progressing,  be  continued  under  this  act  by  resolution  of  the  city 
council.  The  said  work  or  improvement  may  then  be  conducted  under  the  provisions  of  this 
act  with  full  force  and  effect  in  all  respects,  from  the  stage  of  such  proceedings  under  such 
other  acts  or  ordinances  at  and  from  which  such  resolution  shall  declare  an  election  or  inten- 
tion to  have  said  work  or  improvement  cease  under  such  other  act  or  ordinance,  and  continue 
under  this  act;  and  from  such  election  so  made,  all  proceedings  theretofore  had  under  such 
other  act  or  ordinance  are  hereby  ratified,  confirmed,  and  made  valid,  and  it  shall  be  unneces- 
sary to  renew  or  conduct  over  again  proceedings  had  under  such  other  act  or  ordinance.  This 
section  shall  not  apply  to  any  work  or  improvement  proceedings  in  which  were  commenced 
more  than  eighteen  months  prior  to  the  passage  of  this  act. 
Act  to  be  liberally  construed. 

Sec.  25.  The  provisions  of  this  act  shall  be  liberally  construed  to  promote  the  objects 
thereof.     This  act  shall  take  effect  and  be  iu  force  from  and  after  its  passage. 

An  Act  authorizing  the  incurring  of  indebtedness  by  cities,  towns,  or  municipal  corporations,  incorpo- 
rated under  the  laws  of  this  state. 
[Approved  March  15, 1887;  1887,  120.] 
Incur  indebtedness  by  annual  tax  levy. 

Section  1.     Any  city,  town,  or  municipal  corporation,  incorporated  under  the  laws  of  this 
state,  may,  as  hereinafter  provided,   incur  indebtedness  to  pay  the  cost  of  any  permanent 
municipal  improvement  requiring  an  expenditure  greater  than  the  amount  allowed  for  such  im- 
provements by  the  ordinary  annual  tax  levy. 
Pass  ordinance  for  construction  of  municipal  buildings,  etc. 

Sec.  2.  Whenever  the  legislative  branch  of  any  city,  town,  or  municipal  corporation  shall, 
by  ordinance  passed  by  a  vote  of  three  fourths  of  all  its  members  and  approved  by  the  executive 
of  said  city,  town,  or  municipal  corporation,  determine  therein  that  the  public  interest  or  ne- 
cessity demands  the  acquisition,  construction,  or  completion  of  any  permanent  municipal  build- 
ing, work,  sewer,  property,  water  rights,  bridges,  or  improvement,  the  cost  of  which  is  too 
great  to  be  paid  for  out  of  the  ordinary  annual  income  and  revenue  of  the  municipality,  they 
may,  after  publication  of  such  ordinance  for  at  least  two  weeks  in  some  newspaper  published  in 
such  city,  town,  or  municipal  corporation,  and  at  the  next  regular  meeting  after  such  publica- 
tion, or  at  an  adjourned  meeting  thereat,  by  ordinance,  passed  by  a  vote  of  three  fourths  of  all 
its  inembers,  and  also  approved  by  the  said  executive,  call  a  special  election  and  submit  to  the 
qualified  voters  of  said  city,  town,  or  municipal  corporation  the  proposition  of  incurring  a  debt 
for  the  purpose  set  forth  in  the  ordinance,  and  no  question  other  than  the  incurring  of  indebted- 
ness for  said  purpose  shall  be  submitted.  The  ordinance  of  the  city  calling  such  special  election 
shall  recite  the  objects  and  purposes  for  which  the  indebtedness  is  proposed  to  be  incurred;  the 
estimated  cost  of  such  improvement;  the  necessity  for  such  improvement,  and  that  bonds  of  the 
city  for  municipal  improvement  shall  issue  for  the  payment  of  the  cost,  as  in  said  ordinance 
set  forth,  if  the  proposition  be  accepted  by  the  qualified  voters  of  the  city,  as  hereinafter  pro- 
vided, and  shall  fix  the  day  on  which  such  special  election  shall  be  held,  the  manner  of  holding 
such  election,  and  of  voting  for  or  against  incurring  the  indebtedness;  provided,  such  election 
shall  be  held  as  provided  by  la^f  for  holding  elections  in  such  city,  town,  or  municipal  corpo- 
ration. 

Manner  of  publishing  ordinance. 

Sec.  3.  Said  ordinance  shall  be  published  once  each  day,  for  at  least  ten  days,  or  <mee  a 
week  for  two  weeks,  before  the  publication  of  the  notice  of  the  special  election,  in  some  news- 
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paper  published  in  such  city,  town,  or  municipal  corporation.  After  said  publication  said  legis- 
lative body  shall  cause  to  be  published,  for  not  less  than  two  weeks,  in  at  least  one  each  of  the 
newspapers  of  such  city,  a  notice  of  such  special  election,  the  purposes  for  which  the  indebted- 
ness is  to  be  incurred,  the  amount  of  indebtedness  to  be  incurred,  the  number  and  character  of 
the  bonds  to  be  issued,  the  rate  of  interest  to  be  paid,  and  the  amount  of  tax  levy  to  be  made 
for  the  payment  tliereof.  It  sliall  require  a  vote  of  two  thirds  of  all  voters,  voting  at  such 
special  election,  to  authorize  the  issuance  of  the  bonds  herein  provided. 
Serial  bonds. 

Sec.  4.  All  bonds  of  municipality,  for  permanent  improvements,  issued  under  the  provisions 
of  this  act,  shall  be  of  a  character  of  bonds  known  as  serials,  and  shall  be  payable  in  the  manner 
following:  One-twentieth  part  of  the  whole  amount  of  indebtedness  shall  be  payable  each  and 
every  year,  on  a  day  to  be  fixed  by  the  legislative  branch  of  the  city,  together  with  the  annual 
interest  on  all  sums  unpaid  at  such  date;  and  the  bonds  shall  be  issued  in  such  amount  as  the 
government  of  such  city  may  determine,  but  not  less  than  one  hundred  dollars  each  or  more 
than  one  thousand  dollars  each,  payable  on  tlie  day  fixed  in  said  bond,  with  interest  not  to  ex- 
ceed the  sum  of  five  per  cent  per  annum.  Such  bonds  may  be  sold  by  the  said  legislative 
branch  of  such  city,  town,  or  municipal  corporation  as  they  may  determine,  at  not  less  than 
their  face  value,  in  gold  coin  of  the  United  States,  and  the  proceeds  of  such  sale  shall  be  placed 
in  the  treasury  of  such  city,  town,  or  municipal  corporation,  to  the  credit  of  the  municipal  im- 
provement fund  No. ,  or  other  designation,  and  shall  be  applied  exclusively  to  the  purposes 

and  objects  mentioned  in  the  ordinance  jjroviding  for  the  issuance  of  such  bonds,  until  said 
objects  are  accomplished;  and  the  residue,  if  any,  shall  be  transferred  to  the  general  fund  of 
said  city,  town,  or  municipal  corporation. 
Levy  mid  collect  annual  tax. 

Sec.  5.  The  legislative  branch  of  such  city  shall,  at  the  time  of  fixing  the  general  tax  levy  of 
said  city,  and  in  the  manner  for  such  general  tax  levy  provided,  levy  and  collect  annually  each 
year,  for  the  term  of  twenty  years,  a  tax  sufficient  to  pay  the  annual  interest  on  said  bonds, 
and  also  one-twentieth  part  of  the  aggregate  amount  of  such  indebtedness  so  incurred.  The 
taxes  herein  required  to  be  levied  and  collected  shall  be  in  addition  to  all  other  taxes  levied  for 
city  purposes,  and  shall  be  collected  at  the  same  time  and  in  the  same  manner  as  other  city 
taxes  are  collected. 
Commissioner,  how  appointed. 

Sec.  6.  Within  thirty  days  after  the  sale  of  such  bonds,  the  executive  of  said  city,  town,  or 
municipal  corporation  shall  appoint  a  commissioner  of  such  improvement,  who  shall  be  confirmed 
by  a  vote  of  not  less  than  three  fourths  of  the  members  of  the  legislative  branch  of  said  munici- 
pal government,  and  the  commissioner  shall  have  charge  of  the  said  improvement  and  the  dis- 
bursement of  the  said  funds  for  such  purposes,  subject  to  the  conditions  of  the  ordinances  of  the 
said  city  providing  for  such  work  or  improvement,  and  such  ordinances  as  may  at  any  time  be 
passed  relating  thereto;  but  the  commissioner,  when  appointed,  shall  not  be  removed  until  the 
completion  of  the  said  improvement,  unless  by  order  of  the  executive,  concurred  in  by  a  vote 
of  three  fourths  of  said  legislative  branch. 
Compensation  of  commissioner. 

Sec.  7.     The  compensation  of  the  commissioner  to  be  appointed  under  the  provisions  of  this 
act  shall  be  fixed  by  ordinance,  not  to  exceed  five  dollars  per  day  for  each  day  of  actual  service; 
said  commissioner  shall  execute  an  official  bond,  in  the  penal  sum  of  ten  thousand  dollars 
($10,000),  for  the  faithful  performance  of  his  duties. 
Contracts,  how  let. 

Sec.  8.     All  contracts  for  the  construction  or  completion  of  any  work,  or  of  improvements, 
or  furnishing  of  materials  for  work  or  improvements  as  herein  provided  for,  shall  be  let  to  the 
lowest  responsible  bidder,  who  shall  furnish  such  bonds  as  the  legislative  branch  of  said  city, 
town,  or  municipal  corporation  may  require. 
Bond  of  city  treasurer. 

Sec.  9.  Whenever  the  legislative  branch  of  such  city,  town,  or  municipal  corporation  shall, 
by  resolution,  deem  it  necessary,  the  treasurer  of  such  city  shall,  within  ten  days  after  the  pas- 
sago  of  sucli  resolution,  give  additional  bonds,  provided  for  the  proper  care  and  custody  of  any 
municipal  improvement  fund  as  in  this  act  provided. 

Sec.  10.  All  general  and  special  acts,  and  parts  of  such  acts,  in  conflict  with  this  act,  or 
abridging  the  rights  of  cities,  towns,  or  municipal  corporations  herein,  are  hereby  repealed. 

Sec.  11.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

This  act  was  repealed  by  an  act  approved  March  19,  1889;  Statutes  1889,  399,  ante. 

An  Act  to  amend  section  four  of  an  act  entitled  "An  Act  authorizing  the  incvrrinj  of  indebtedness  by 
cities,  toxvns,  or  municipal  coi'porations,  incorporated  under  the  laws  of  the  state,"  approved  March 
15,  1SS7,  fixing  the  maximum  amount  of  interest  payable  on  municipal  bonds. 
[Approved  February  16, 1889;  1889, 11.] 
Municipal  bonds,  hoio  payable. 

Section  1.  Section  four  of  an  act  authorizing  the  incurring  of  indebtedness  by  cities,  towns, 
or  municipal  corporations,  incorporated  under  the  laws  of  tliis  state,  approved  March  fifteenth, 
eighteen  hundred  and  eighty-seven,  is  liercby  amended  so  as  to  read  as  follows:  — 

Section  4.  All  municipal  bonds  for  permanent  improvements,  issued  under  the  provisions  of 
this  act,  shall  be  of  a  character  of  bonds  known  as  serials,  and  shall  be  paj'able  in  the  manner 
following:    One-twentieth  part  of  the  whole  amount  of  the  iudebtedness  shall  be  payable  each 

12  177 


§4424  POLITICAL  CODE. 

and  every  year,  on  a  ilay  to  be  fixed  by  the  legislative  branch  of  the  city,  together  with  the 
annual  interest  on  all  sums  unpaid  at  such  date;  and  the  bonds  shall  be  issued  in  such  amount 
as  the  government  of  such  city  may  determine,  but  not  less  than  one  hundred  dollars  each,  or 
more  than  one  thousand  dollars  each,  payable  on  the  day  fixed  in  said  bond,  with  interest  not  to 
exceed  the  sum  of  seven  per  cent  per  annum.  Such  bonds  may  be  sold  by  the  said  legislative 
branch  of  such  city,  town  or  municipal  corporation  as  it  may  determine,  at  not  less  than  their 
face  value,  in  gold  coin  of  the  United  States,  and  the  proceeds  of  such  sale  shall  be  placed  in 
the  treasury  of  such  city,  town,  or  municipal  corporation,  to  the  credit  of  the  municipal  im- 
provement fund  No.  ,  or  other  designation,  and  shall  Ije  applied  exclusively  to  the  pur- 
poses and  objects  mentioned  in  the  ordinance  providing  for  the  issuance  of  such  bonds,  until 
said  objects  are  accomplished;  and  the  residue,  if  any,  shall  be  transferred  to  the  general  fund 
of  said  city,  town,  or  municipal  corporation. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

See  note  to  preceding  statute. 

Notes  of  Decisions  Applicable  to  Section  4424. 

4424.     Police  judge  of  Oakland  —  Ac-  contempt  in  disregarding  it,   because,  when 

tion  for  usurpation  —  Conclusiveness  of  the  action  was  commenced  and  the  judgment 

judgment  —  Habeas  corpus  —  Contempt,  rendered,  there  was  no  such  office  as  that  of 

—  In  an  action  brought  against  the  petitioner  police  judgo  of  the  city  of  Oakland,  the  act 

in  the  superior  court,  it  was  adjudged  that  he  of   March,    1 866,    establishing   a  police  court 

had  usurped  and  intruded  into  and  was  un-  therein   having   been  repealed   by  the  act  of 

lawfully  exercising  the  office  of  police  judge  1885,  providing  for  police  courts.     It  was  held 

of  the  city  of  Oakland,  and  that  the  relator  in  that  the  superior  court  had  jurisdiction,  under 

the  action  was  entitled  thereto.     Upon  pro-  section  803  of  the  Code  of  Civil  Procedure,  to 

ceedings  taken  in  the  said  superior  court,  the  try  the  question  of  the  usurpation,  and  inci- 

petitioner  was  adjudged  guilty  of  contempt,  dentally   to   determine   the   existence   of   the 

in  that  he  had  disobej-ed  the  judgment,  and  office;  and  that  its  finding  thereon,  although 

continued  to  occupy  and  exercise  the  office  in  erroneous,  could  not  be  collaterally  attacked 

disregard  thereof,  and  was  sentenced  to  ira-  in  a  proceeding  by  habeas  corpus,  even  though 

prisonment.     He  thereupon  sued  out  the  pres-  the  court,  in  determining  the  issue,  erroneously 

ent  writ  of  habeas  corpus  to  be  discharged  from  assumed  the  act  of  1866  had  not  been  repealed: 

the  imprisonment,    on   the  ground   that  the  Ex  parte  Henshaiv,  73  Cal.  486. 
judgment  was  void,  and  he  was  not  guilty  of 

An  Act  to  create  a  police  court  in  and  /or  the  city  and  county  of  San  Francisco,  state  of  California. 

[Approved  March  5, 1889;  1889,62.] 
Police  court  of  San  Francisco. 

Section  1.  There  is  hereby  created  and  established  in  and  for  the  city  and  county  of  Sau 
Francisco,  state  of  California,  a  court,  to  be  known  as  the  "  Police  Court  of  the  City  and  County 
of  San  Francisco,"  which  court  shall  consist  of  three  judges,  who  shall  ba  elected  at  the  general 
elections  held  according  to  law,  each  of  whom  shall  hold  office  for  the  term  of  two  years,  any 
one  or  more  of  whom  may  hold  court.  The  court  shall  be  divided  into  departments,  known  as 
Department  Number  One,  Department  Number  Two,  Department  Number  Three.  There  may 
be  as  many  sessions  of  said  court  at  the  same  time  as  there  are  judges  thereof.  The  judges 
shall  choose  from  their  number  a  presiding  judge,  who  may  be  removed  at  their  pleasure.  He 
shall  assign  the  judges  to  their  respective  departments;  provided,  however,  that  either  of  the 
judges  may  preside  in  either  of  the  departments,  in  the  absence  or  inability  to  act  of  the  judge 
regularly  assigned  thereto.  The  judgments,  orders,  and  proceedings  of  any  session  of  said 
court,  held  by  any  one  or  more  of  the  judges  of  said  court  repectively,  shall  be  equally  effectual 
as  if  all  of  the  judges  of  said  respective  courts  presided  at  such  session. 
Jurisdiction  of 

Sec.  2.     The  police  court  of  the  city  and  county  of  San  Fraucisco  shall  have  jurisdiction,  — 

First  —  Of  all  violations  of  city  ordinances,  or  orders  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco. 

Second  —  Of  all  misdemeanors  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and  imprisonment. 

Third  —  Of  all  examinations  of  felonies  committed  in  the  city  and  county  of  San  Francisco. 

Fourth  —  Said  court,  or  any  judge  thereof,  shall  have  the  same  powers  in  all  criminal  actions, 
cases,  examinations,  and  proceedings  as  are  now  or  hereafter  conferred  by  law  upon  justices  of 
the  peace. 

Proceedings  in. 

Sec.  3.     Proceedings  in  said  court  shall  be  conducted  in  conformity  with  the  laws  of  this 
state  regulating  proceedings  in  justices'  and  police  courts,  and  appeals  to  the  superior  courts. 
Who  may  practice  in. 

Sec.  4.  No  person  except  a  licensed  attorney  of  the  superior  court  of  this  state  shall  prac- 
tice law  in  said  court;  provided,  however,  that  a  person  accused  of  crime  shall  have  the  right  to 
defend  himself. 

Appointment  of  prosecutinr]  attorney. 

Sec.  5.  There  shall  be  appointed  for  each  of  the  departments  of  this  court,  in  the  manner 
now  provided  by  law,  an  attorney,  whose  duty  it  shall  be  to  attend  to  the  prosecution  of  all 
cases  commg  before  the  department  for  which  he  shall  have  been  appointed,  and  who  shall 
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receive  a  salary  of  two  hundred  and  fifty  dollars  per  month.  There  shall  also  be  appointed  by 
each  of  the  prosecuting  attorneys  aforesaid  a  clerk,  who  shall  receive  a  salary  of  one  hundred 
and  twenty-live  dollars  per  month,  whose  duty  it  shall  be  to  be  in  attendance  in  the  oflSce  of 
the  prosecuting  attorney  from  nine  o'clock,  A.  m.,  to  twelve  o'clock,  M.,  and  from  two  o'clock, 
p.  M.j  to  four  o'clock,  p.  M.  (Sundays  and  legal  holidays  excepted),  for  the  transaction  of  the 
business  of  the  office. 
Clerics  for  departments. 

Sec.  6.     There  shall  be  appointed  a  clerk  for  each  department  of  this  court,  in  the  manner 
now  provided  by  law,  who  shall  receive  a  salary  of  two  hundred  dollars  per  month,  who  shall 
transact  the  business  of  clerk  of  said  court  as  provided  by  law. 
Appointment  of  hatlifs. 

Sec.  7.     There  shall  be  appointed  by  the  judge  of  each  department  of  said  court  a  suitable 
person  to  act  as  bailiff,  who  shall  receive  a  salary  of  one  hundred  dollars  per  month. 
Stenographer. 

Sec.  8.     There  shall  be  appointed  by  the  judge  of  each  department  of  said  court  a  stenog- 
rapher, who  shall  receive  for  his  services  the  pay  now  allowed  by  law. 
Duty  of  chief  of  police. 

Sec.  9.     The  chief  of  police  shall  appoint  one  or  more  police-officers  to  attend  constantly 
each  department  of  said  court  to  execute  the  orders  and  process  of  said  court. 
Payment  of  fines  and  forfeitures. 

Sec.  10.  All  fines  and  forfeitures  imposed  by  said  court  shall  be  paid  into  the  treasury  of 
said  city  and  county  by  the  clerk  of  each  department  once  a  week;  the  clerk,  at  the  time  of 
making  such  payment,  filing  with  the  city  and  county  auditor  a  sworn  affidavit  that  his  return 
to  the  city  and  county  treasurer  was  a  correct  statement  of  all  fines  and  forfeitures  collected 
by  him  during  the  preceding  week. 
Construction  of  act. 

Sec.  11.  Nothing  in  this  act  shall  be  construed  as  afiFecting  the  two  judges  at  present  acting 
as  police  judges  in  the  city  and  county  of  San  Francisco;  but  they  shall,  immediately  after  the 
passage  of  this  act,  become  judges  of  the  police  court  of  the  city  and  county  of  San  Francisco, 
and  hold  office  for  the  length  of  time  for  which  they  have  been  elected.  Within  thirty  days 
after  the  passage  of  this  act,  the  governor  of  the  state  of  California  shall  appoint  a  suitable  per- 
son to  act  as  judge  of  the  police  court  of  the  city  and  county  of  San  Francisco,  who  shall  hold 
office  until  the  first  Monday  in  January,  eighteen  hundred  and  ninety-one,  and  he,  together 
with  two  judges  aforesaid,  shall  constitute  the  police  court  of  the  city  and  county  of  San  Fran- 
cisco until  their  successors  are  elected  and  qualified  according  to  law.  The  salary  of  each  of 
the  judges  of  said  court  shall  l)e  the  same  as  that  now  paid  the  judge  of  the  police  judge's  court 
of  the  city  and  county  of  San  Francisco. 

Sec.  12.  All  salaries  mentioned  in  this  act  shall  be  paid  in  the  same  manner  that  the 
salaries  of  the  other  city  and  county  officers  are  paid. 

Sec.  13.  All  acts  and  parts  of  acts  that  are  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed. 

Sec.  14.     This  act  shall  take  eS"ect  from  and  after  its  passage. 

An  Act  to  estahl'ish  a  police  court  in  and  for  the  city  of  Marysville. 

„  ,.  ,,.  ,    ,  [Approved  March  16,1883;  1889,  214. J 

Police  court  established. 

Section  1.  A  police  court  is  hereby  established  within  and  for  the  city  of  Marysville,  in 
said  state  of  California,  which  shall  be  presided  over  by  the  i^olice  judge.  The  police  court 
shall  have  exclusive  jurisdiction  of  all  violation  of  city  ordinance,  and  may  grant  bail,  try,  fine, 
or  commit  to  prison  anyoS"ender  in  accordance  with  the  provisions  of  such  ordinances,  anil  pass 
judgment  that  the  defendant  pay  a  fine;  may  also  direct  that  he  be  imprisoned  until  the  fine 
be  satisfied  in  the  proportion  of  one  day's  imprisonment  for  every  dollar  of  tlic  fine.  Said 
court  shall  also  have  jurisdiction  of  all  misdemeanors  committed  in  the  city  of  Marysville,  pun- 
ishable by  a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment;  and  shall  also  have  jurisdiction  of  the  crime  of  battery 
committed  within  the  city  of  Marysville.  The  police  judge  shall  have  and  exercise  all  the 
jurisdiction  and  powers  of  a  justice  of  the  peace  as  to  offenses  committed  within  the  city  of 
Marysville;  may  administer  all  oaths  known  to  law.  Whenever  sentence  of  imprisonment  is 
passed  upon  any  offender,  the  police  judge  may  include  in  such  judgment  that  such  offender 
shall  be  subject  to  labor  under  the  custody  of  the  marshal  of  the  city.  The  clerk  of  tlic  police 
court  shall  keep  a  record  of  the  procecilings  in  the  police  court,  receive  and  pay  weekly  to  the 
treasurer  all  the  moneys  collected  by  him,  and  render  to  the  treasurer  monthly  a  detailed  ac- 
count, under  oath,  of  all  fines  imposed  and  the  moneys  collected  since  his  last  account.  The 
clerk  of  the  police  court  shall  not  collect  or  receive  for  his  own  use  any  fee  or  perquisite  for 
the  discharge  of  tlie  duties  of  his  office;  imt  all  moneys  collected  by  him  shall  be  paid  into  the 
city  treasury.  The  police  judge  shall  receive  for  the  services  herein  required  an  annual  salary 
of  five  hundred  dollars,  and  give  a  bond  in  the  sum  of  one  thousand  dollars,  to  bo  approved  by 
the  common  council,  conditioned  upon  the  faithful  discharge  of  his  duties. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  4445-4504. 
4445.     Bona  fide  holder  of  municipal    authenticated  as  required  by  the  act  authoriz- 
bonds.  — Bonds  of  a  city,  issued,  signed,  and     ing  their  issue,  are  valid  claims  in  favor  of  a 
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honajlde  holder,  although  there  may  have  been 
irregularity  or  fraud  ou  the  part  of  the  munici- 
pality in  issuing  the  bonds:  Meyer  v.  Brown, 
65  Cal.  583. 

Illegal  bonds.  —The  act  of  March  9,  1885, 
authorizing  municipal  corporations  of  the  fifth 
class  to  obtain  public  water-works,  and  not 
prescribing  when  it  should  take  effect,  did  not 
become  a  law  until  May  8,  1885.  Consequently, 
bonds  issued  by  a  municipality  of  that  class  for 
the  purchase  of  water-works,  in  pursuance  of 
authority  attempted  to  be  conferred  by  an  elec- 
tion held  prior  to  the  taking  effect  of  the  act, 
are  null  and  void:  Santa  Cruz  Water  Co.  v. 
Kron,  74  Cal.  222. 

4447.  Levy.  —  Duty  of  municipal  corpo- 
ration, formed  from  a  city  and  county  govern- 
ment, to  levy  a  tax  for  bonds  issued  by  the  city 
and  county:  See  Meyer  v.  Brown,  65  Cal.  583. 

4448.  Interest. — The  interest  coupons 
upon  bonds  the  city  of  Sacramento  issued  un- 
der the  act  of  April  24,  1858,  are  not  demands 
which  are  required  to  be  presented  to  the  au- 
ditor or  board  of  trustees  for  allowance;  they 
are  payable  on  presentation  to  the  treasurer 
whenever  there  are   funds  in  his  possession 


which  have  been  appropriated  to  the  payment 
of  the  coupons  by  the  act  authorizing  the 
bonds:  Freelull  v.  Chamberlain,  65  Cal.  603. 
Mandamus  will  not  lie  to  compel  the  treasurer 
of  Sacramento  city  to  pay  interest  on  the  unpaid 
interest  of  bonds  issued  in  pursuance  of  section 
27  of  the  act  of  April  25,  1858:  Davis  v.  Porter, 
66  Id.  658. 

4478.  See  People  v.  Salvador,  71  Cal.  15, 
and  Eureka  L.  <fc  Y.  C.  Co.  v.  Superior  Court,  66 
Id.  315,  for  illustrations  of  the  application  of 
this  section. 

4484.  Construction  of  conflicting 
sections.  —  This  section  does  not  govern  in 
the  construction  of  sections  that  were  passed 
at  different  times.  In  such  a  case,  the  section 
that  was  last  passed  must  prevail:  People  v. 
Dobbins,  73  Cal.  257. 

4504.  Hepeal  of  statutes  by  implica- 
tion.—  The  repeal  of  statutes  by  implication 
is  not  favored,  and  where  there  is  an  apparent 
conflict  between  two  acts,  the  court  should 
reconcile  them  if  possible;  but  if  this  cannot  be 
done,  the  last  act  must  govern:  In  re  Yick  Wo, 
68  Cal.  294. 
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AMENDMENTS  TO  MUNICIPAL  COEPOEATION  ACT. 


An  Act  to  amend  sections  three  and  seven  hundred  and  sixty-eight  of  an  act  entitled  "An  Act  to  pro- 
vide for  the  organization,  incoi-poration,  and  government  of  municipal  corporations"  approved 
March  13,  1883,  relating  to  the  formation  oj  such  corporations,  and  the  pleading  and  proof  of  the 
organization  thereof  required  in  any  civil  or  criminal  action,  and  the  number  of  voters  required  at 
elections  held  to  determine  the  question  of  incurring  municipal  indebtedness. 

I  Approved  March  4,  1887;  1887, 12.  J 
Section  1.     Section  three  of  an  act  entitled  "An  Act  to  provide  for  the  organization,  incor- 
poration, and  government  of  municipal  corporations, "  approved  March  thirteenth,  eighteen  hun- 
dred and  eighty-three,  is  hereby  amended  so  as  to  read  as  follows:  — 
Manner  of  conducting  elections. 

Section  3.  Such  elections  shall  be  conducted  in  accordance  with  the  general  election  laws  of 
the  state,  and  no  person  shall  be  entitled  to  vote  thereat  unless  he  shall  be  a  qualified  elector 
of  the  county,  enrolled  upon  the  great  register  thereof,  and  shall  havo  resided  within  the  limits 
of  such  proposed  corporation  for  at  least  sixty  days  next  preceding  such  election.  The  board  of 
supervisors  shall  meet  on  the  Monday  next  succeeding  such  election  and  proceed  to  canvass  the 
votes  cast  thereat;  and  if,  upon  such  canvass,  it  appears  that  a  majority  of  the  votes  cast  are  for 
the  incorporation,  the  board  shall,  by  an  order  entered  upon  their  minutes,  declare  such  territory 
duly  incorporated  as  a  municipal  corporation  of  the  class  to  which  the  same  shall  belong, 

under  the  name  and  style  of  the  city  (or  town,  as  the  case  may  be)  of (naming  it),  and 

shall  declare  the  persons  receiving,  respectively,  the  highest  number  of  votes  for  such  several 
offices  to  be  duly  elected  to  such  offices.  Said  board  shall  cause  a  copy  of  such  order,  duly 
certified,  to  be  filed  in  the  office  of  the  secretary  of  state,  and  from  and  after  the  date  of  such 
filing  such  incorporation  shall  be  deemed  complete,  and  such  officers  shall  be  entitled  to  enter 
immediately  upon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance  with 
law,  and  shall  hold  such  offices,  respectively,  only  until  the  next  general  municipal  electiou, 
to  be  held  in  such  city  or  town,  and  until  their  successors  are  elected  and  qualified;  and  it 
shall  not  be  necessary  in  any  action,  civil  or  criminal,  to  plead  or  prove  th«  organization  or 
existence  of  such  corporation,  nor  the  passage,  existence,  or  validity  of  any  ordinance  thereof, 
and  courts  shall  take  judicial  cognizance  thereof  without  proof. 

Sec.  2.  Section  seven  hundred  and  sixty-eight  of  said  act  is  hereby  amended  so  as  to  read 
as  follows: — 

Special  election  to  incur  indebtedness. 

Section  76S.  If,  at  any  time,  the  board  of  trustees  shall  deem  it  necessary  to  incur  any  in- 
debtedness in  excess  of  the  money  in  the  treasury  applicable  to  the  purposes  for  which  such 
indebtedness  is  to  be  incurred,  they  shall  give  notice  of  a  special  election  by  the  qualified 
electors  of  the  city,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred. 
Such  notice  shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred,  the  purpose  or 
purposes,  if  the  question  of  indebtedness  for  more  than  one  purpose  be  proposed,  of  the  same, 
and  the  amount  of  money  necessary  to  bo  raised  annually,  by  taxation,  for  an  interest  and 
sinking  fund  for  each  purpose,  as  hereinafter  in'ovided.  Such  notice  shall  be  published  for  at 
least  two  weeks  in  some  newspaper  published  in  such  city;  and  no  otiicr  question  or  matter 
shall  be  submitted  to  the  eleccors  at  such  election.  If,  upon  a  canvass  of  the  votes  cast  at  such 
electiou,  it  appears  that  not  less  than  two  thirds  of  all  the  qualified  electors  voting  at  such  elec- 
tion shall  have  voted  in  favor  of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  board  of 
trustees  to  pass  an  ordinance  providing  for  the  mode  of  creating  such  indebtedness,  and  of  pay- 
ing the  same;  and  in  such  ordinance,  provision  shall  be  made  for  the  levy  and  collection  of  an 
annual  tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  such  city,  suffi- 
cient to  pay  tiio  interest  on  such  indebtedness  as  it  falls  due;  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  thereof  withir.  a  period  of  not  more  tluin  twenty  years 
from  the  time  of  contracting  the  same.  It  shall  be  the  duty  of  the  board  of  trustees,  in  each 
year  thereafter,  at  the  time  at  which  other  taxes  are  levied,  to  levy  a  tax  sufficient  for  such 
purposes,  in  addition  to  the  taxes  by  this  chapter  authorized  to  be  levied.  Such  tax,  when 
collected,  shall   be  kept  in  the  treasury  as  a  separate  fund,  or  funds,  in  case  indebtedness 
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bo  incurred  for  different  purposes,  to  he  inviolably  appropriated  to  the  payment  of  the  princi- 
pal  and  interest  of  such  indebtedness. 

Seo.  3.     This  act  shall  be  in  force  from  and  after  its  passage. 

These  sections  were  also  amended  by  an  act  approved  March  19,  1889;  Statutes  1889,  371, 

J)OSL 

An  Act  to  validate  proceedings /or  the  reorganization  of  municipal  coi-porationa  taken  since  tJie  pas- 
sage of  the  act  entitled  "An  Act  to  provide  /or  the  oi-ganization,  incorporation,  and  government  o/ 
municipal  corporations,"  approved  March  13, 18S3. 

[Approved  March  16, 1889;  1889,  203.J 
Acts  of  municipal  corpoj'atlons  validated. 

Section  1.  All  cities  and  counties,  cities,  or  towns  reorganized,  or  claiming  to  have  been 
reorganized,  since  the  passage  of  the  act,  the  title  of  ■which  is  recited  in  the  title  hereof,  or 
which  havo  attempted  since  said  date  to  reorganize  or  incorporate  under  the  provisions  of  said 
act,  and  have  acted  as  municipal  corporations  since  such  reorganization,  are  hereby  declared  to 
be,  and  to  have  been  from  the  date  of  such  reorganization,  or  attempted  reorganization,  duly 
and  legally  incorporated  and  reorganized  cities,  and  all  proceedings  for  the  reorganization  of  such 
municipal  corporations  are  hereby  validated  and  declared  legal. 

An  act  almost  identical  in  language  with  this  one  was  passed  in  1887:  Act  approved  March 
15,  1887;  Statutes  1887,  150. 

An  Act  to  amend  sections  tioo,  three,  six  hundred  and  twenty /Ive,  six  hundred  and  twenty-six,  six 
hundred  and  /orty-one,  and  seven  hundred  and  sixty-eight  o/  an  act  entitled  "An  Act  to  provide 
/or  the  organization,  incoi-poration,  and  government  o/ municipal  corporations,^'  approved  March 
13,  18S3. 

[Approved  March  19,  1889;  1889,  371.] 

Section  1.     Section  two  of  said  act  is  hereby  amended  to  read  as  follows: — 
Manner  o/ proceeding  in  organizing  a  municipal  corporation. 

Section  2.  A  petition  shall  first  be  presented  to  tlie  board  of  supervisors  of  such  county, 
signed  by  at  least  fifty  of  the  qualified  electors  of  the  county,  residents  within  the  limits  of 
such  proposed  corporation,  and  the  affidavit  of  three  qualified  electors  residing  within  the  pro- 
posed limits,  filed  with  the  petition,  shall  be  prima  facie  evidence  of  the  requisite  number  of 
signers.  The  petition  shall  set  forth  and  particularly  describe  the  i)roposed  boundaries  of  such 
corporation,  and  state  the  number  of  inhabitants  therein,  as  nearly  as  may  be,  and  shall  pray 
that  the  same  may  be  incorporated  under  the  provisions  of  this  act.  Such  petition  shall  be 
presented  at  a  regular  meeting  of  such  board,  and  shall  be  published  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  in  some  newspaper  printed  and  published 
in  such  county,  together  with  a  notice  stating  the  time  of  the  meeting  at  which  the  same  will 
be  presented.  AVlien  such  petition  is  presented,  the  board  of  supervisors  shall  hear  the  same, 
and  may  adjourn  such  hearing  from  time  to  time,  not  exceeding  two  months  in  all,  and  on  the 
final  hearing,  shall  make  such  changes  in  the  j)ropo3ed  boundaries  as  they  may  find  to  be  proper, 
and  shall  establish  and  define  such  boundaries,  and  shall  ascertain  and  determine  how  many 
inhabitants  reside  within  such  boundaries;  provided,  that  any  changes  made  by  said  board  of 
supervisors  shall  not  include  any  territory  outside  of  the  boundaries  described  in  such  petition. 
The  boundaries  so  established  by  the  board  of  supervisors  shall  be  the  boundaries  of  such  mu- 
nicipal corporation  until  by  action,  authorized  by  law  for  the  annexation  of  additional  territory 
to,  or  the  taking  of  territory  from,  said  municipal  corporation,  such  boundaries  shall  be  changed; 
provided,  whenever  it  shall  appear  to  the  board  of  supervisors  that  the  boundaries  of  any  mu- 
nicipal corporation  have  been  incorrectly  described,  the  board  shall  direct  the  county  surveyor 
to  ascertain  and  report  a  description  of  the  boundaries.  The  board  of  supervisors  shall,  at  their 
first  regular  meeting  after  the  filing  of  the  report  of  the  count}'  surveyor,  cause  notice  to  be 
published  in  some  newspaper  published  in  the  county,  that  the  report  will  be  acted  upon  at  the 
next  regular  meeting  of  the  board,  and  at  said  meeting  the  board  shall  ratify  the  report  of  the 
county  surveyor,  with  such  modifications  as  they  shall  deem  necessary,  and  the  boundaries  so 
established  shall  be  the  legal  boundaries  of  said  municipal  corporation.  They  shall  then  give 
notice  of  an  election  to  be  held  in  such  proposed  corporation  for  the  purpose  of  determining 
whether  the  same  shall  become  incorporated.  Such  notice  shall  particularly  describe  the 
boundaries  so  established,  and  shall  state  the  name  of  such  proposed  corporation,  and  the  num- 
ber of  inhabitants  so  ascertained  to  reside  therein,  and  the  same  shall  be  published  for  at  least 
two  weeks  prior  to  such  election,  in  a  newspaper  printed  and  published  within  such  boundaries, 
or  posted  for  the  same  period  in  at  least  four  public  places  therein.  Such  notice  shall  require 
the  voters  to  cast  ballots,  which  shall  contain  the  words  "For  incorporation,"  or  "Against  in- 
corporation," or  words  equivalent  thereto,  and  also  the  names  of  persons  voted  for  to  fill  the 
various  elective  municipal  offices  prescribed  by  law  for  municipal  corporations  of  the  class  to 
which  such  proposed  corporation  will  belong. 

Sec.  2.     Section  three  of  said  act  is  hereby  amended  so  as  to  read  as  follows:  — 
Election,  how  conducted. 

Section  3.  Such  elections  shall  be  conducted  in  accordance  with  the  general  election  laws  of 
the  state,  and  no  person  shall  be  entitled  to  vote  thereat  unless  he  shall  be  a  qualified  elector 
of  the  county,  enrolled  upon  the  great  register  thereof,  and  shall  have  resided  within  the 
limits  of  such  proposed  corporation  for  at  least  sixty  days  next  preceding  such  election.  The 
board  of  supervisors  shall  meet  on  the  Monday  next  succeeding  such  election,  and  proceed  to 
canvass  the  votes  cast  thereat;  and  if,  upon  such  canvass,  it  appears  that  the  majority  of  the 
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votes  cast  are  for  the  incorporation,  the  board  shall,  hy  an  order  entered  upon  their  minutes, 
declare  such  territory  duly  incorporated  as  a  municipal  incorporation  of  the  class  to  which  the 

same  shall  belong,  under  the  name  and  style  of  the  city  (or  town,  as  the  case  may  be)  of 

(naming  it),  and  shall  declare  the  person  receiving,  respectively,  the  highest  number  of  votes 
for  such  several  offices  to  be  duly  elected  to  such  offices.  Said  board  shall  cause  a  copy  of  such 
order,  duly  certified,  to  be  filed  in  the  office  of  secretary  of  state,  and  from  and  after  the  date 
of  such  filing,  such  incorporation  shall  be  deemed  complete,  and  such  officers  shall  be  entitled 
to  enter  immediately  tipon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance 
with  lavv,  and  shall  hold  such  offices  respectively  only  until  the  next  general  municipal  election 
to  be  held  in  such  city  or  town,  and  until  their  successors  arc  elected  and  qualified;  and  it  shall 
not  be  necessary  in  any  action,  civil  or  criminal,  to  plead  and  prove  the  organization  or  exist- 
ence of  such  corporation,  and  the  courts  shall  take  judicial  cognizance  thereof  without  proof. 

Sec.  3.     Section  six  hundred  and  twenty-five  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Liwitation  of  expenditure. 

Section  G25.  The  annual  expenses  of  such  city  shall  not  exceed  the  sum  of  one  hundred 
thousand  dollars,  except  in  cities  where  one  per  cent  on  the  valuation  of  the  property  therein 
raises  more  than  the  sum  of  one  hundred  thousand  dollars,  and  in  such  cities  the  annual  ex- 
penses shall  not  exceed  the  sum  of  one  per  cent  of  the  valuation  of  the  property  therein;  'pro- 
vided, however,  that  moneys  authorized  to  be  raised  and  expended  for  the  payment  of  the  funded 
or  bonded  indebtedness  of  such  city,  and  for  school  purposes  in  such  city,  as  provided  to  be 
raised  by  the  provisions  of  tliis  chapter,  shall  not  be  considered  a  portion  of  said  annual  ex- 
pense. If,  at  any  time  after  the  said  sum  shall  have  been  expended  in  any  year,  it  shall  ai:)pear 
that  the  interests  of  such  city  demand  an  expenditure  of  an  additional  sum,  the  city  council 
shall  make  a  report  of  the  same,  which  shall  be  published  for  at  least  three  weeks  in  some  news- 
paper printed  and  published  in  such  city,  particularly  specifying  the  object  or  objects  for  which 
said  expenditure  is  required,  and  the  amount  of  money  necessary  to  be  raised  to  complete  the 
fcdme.  At  any  time  within  ten  days  after  the  expiration  of  said  publication,  the  city  council 
shall  order  an  election,  giving  ten  days'  notice  thereof,  at  which  time  those  persons  who  are 
legal  voters  of  such  city  may  vote  for  or  against  a  tax  to  raise  such  additional  sum.  The  elec- 
tion shall  be  conducted  and  returns  made  and  canvassed  in  all  respects  as  the  general  elections 
of  such  city,  and  a  majority  shall  determine  if  such  tax  bo  leveled  or  not.  If  the  vote  is  in  favor 
of  such  tax,  the  city  council  shall  forthwith,  by  an  order  to  be  entered  on  the  journal  of  their 
proceedings,  order  the  tax  to  be  levied  and  collected  upon  the  basis  of  the  last  municipal  as- 
sessment, and  shall  make  the  proposed  expenditure;  provided,  that  the  special  tax  thus  to  be 
levied  shall,  for  no  one  year,  be  more  than  one  per  cent  of  the  valuation  of  real  and  personal 
property  in  the  city,  as  shown  by  the  last  assessment  roll.  All  special  taxes  to  be  levied  and 
collected  under  the  provisions  of  this  section  shall  be  levied  and  collected  in  the  manner,  form, 
and  ways  prescribed  for  the  levying  and  collecting  of  the  general  taxes  of  such  city;  and  as  a 
security  for  their  payment,  a  lieu  shall  attach  to  and  against  each  lot  of  land  for  the  amount 
assessed  against  it  from  the  date  of  the  order;  and  every  i^erson,  firm,  or  corporation  against 
whom  a  tax  be  thus  assessed  shall  be  personally  liable  to  pay  the  amount  to  such  city.  Said 
lien  shall  continue  until  such  taxes  are  i)aid,  or  the  property  become  vested  in  a  purchaser 
under  a  sale  thereof. 

Sec.  4.  Section  six  hundred  and  twenty-six  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Excessive  expenditure  void. 

Section  C2G.  Every  appropriation  or  payment  of  money  made  or  ordered  by  the  city  coun- 
cil in  excess  of  said  sum  stated  in  section  six  hundred  and  twenty-five,  unless  it  shall  be  au- 
thorized by  a  vote  of  the  electors  of  such  city,  as  provided  for  in  the  preceding  section,  shall  be 
invalid,  illegal,  and  void,  and  shall  be  recoverable  by  the  city  from  the  party  or  parties  to 
whom  the  same  is  made,  if  knowingly  taken  or  received  by  such  party  or  parties;  and  the 
members  of  the  city  council  who  shall  have  voted  for  the  same  shall  bo  individually,  jointly, 
and  severally  liable  for  such  excess,  and  it  may  be  recovered  from  them  in  any  court  of  compe- 
tent jurisdiction  by  the  party  or  parties  with  whom  they  have  contracted,  or  by  the  city,  if 
payment  has  been  actually  made. 

Sec.  5.     Section  six  hundred  and  forty-one  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Duh/  of  assessor. 

Section  G41.  It  shall  be  the  duty  of  the  city  assessor  to  prepare,  between  the  first  day  of 
January  and  the  first  Monday  in  April  in  each  year,  and  present  to  the  city  clerk,  with  his 
certificate  of  its  correctness,  a  list  of  all  the  real  and  personal  property  within  the  city  on  the 
first  day  of  January  taxable  for  state  and  county  purposes,  with  a  true  valuation  thereof  on  the 
first  day  of  January,  which  said  assessment  list  shall  conform  as  near  as  practicable,  when  not 
inconsistent  with  the  provisions  of  this  chapter,  to  the  assessment  list  required  by  law  to  be 
made  by  the  county  assessor  for  state  and  county  purposes;  also,  to  make  all  assessments  for 
the  improvements  of  streets  as  herein  or  by  ordinance  provided;  to  be  present  at  the  sessions  of 
all  boards  of  equalization  mentioned  in  this  chapter,  and  to  furnish  to  said  board  such  infor- 
mation as  may  be  required,  and  to  perform  such  other  services  in  refcrcuco  to  the  assessments 
of  property  in  the  city  or  otherwise  appertaining  to  his  office  as  the  city  council  by  ordinance  or 
resolution  may  require.  During  the  session  of  the  board  of  equalization  the  city  assessor  shall 
enter  upon  the  assessment  list  all  the  changes  and  corrections  made  by  the  board,  and  may 
assess  and  add  to  such  list  any  property  in  such  city  not  previously  assessed.  In  the  assessment 
and  listing  of  property  for  taxation,  and  in  the  collection  of  tax  upon  personal  property  not 
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secured  by  Ilea  upon  real  estate,  ho  shall  have  and  may  exercise  the  same  powers  as  arc  con- 
ferred by  law  upon  county  assessors,  and  shall  receive  therefor  the  same  fees  and  compensation. 
He  shall  receive  a  salary  to  be  fixed  by  the  city  council,  which  shall  not  exceed  five  hundred 
dollars  per  annum. 

Sec.  C.     Section  seven  hundred  and  sixty-eight  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Incurring  of  excess  decided  at  an  election. 

Section  708.  If  at  any  timo  the  board  of  triistees  shall  deem  it  necessary  to  incur  any  indebt- 
edness in  excess  of  the  money  in  the  treasury  applicable  to  the  purposes  for  which  such  indebt- 
edness is  to  bo  incurred,  tlicy  shall  give  notice  of  a  special  election  by  the  qualified  electors  of 
the  city,  to  be  held  to  determine  wliether  such  indebtedness  shall  be  incurred.  Such  notice 
shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred:  the  purpose  or  purposes  if 
the  question  of  indebtedness  for  more  than  one  purpose  be  proposed  of  the  same,  and  the  amount 
of  money  necessary  to  be  raised  annually  by  taxation  for  an  interest  and  sinking  fund  as  here- 
inafter provided;  piwided,  that  such  interest  shall  not  be  in  excess  of  seven  per  cent  per 
annum.  Such  notice  shall  be  published  for  at  least  two  weeks  in  some  new.spaper  published 
in  such  city,  and  no  other  question  or  matter  shall  be  submitted  to  the  electors  at  such 
election.  If,  upon  the  canvass  of  the  votes  cast  at  such  election,  it  appears  that  not 
less  than  two  thirds  of  all  the  qualified  electors  voting  at  such  election  shall  have  voted 
in  favor  of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  board  of  trustees  to 
pass  an  ordinance  providing  for  the  mode  of  creating  such  indebtedness  and  of  paying  the 
same;  and  in  such  ordinance  provision  shall  be  made  for  the  levy  and  collection  of  an  annual 
tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  such  city,  sufficient"  to 
pay  the  interest  on  such  indebtedness  as  it  falls  due;  and  also,  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  thereof  within  a  period  of  not  more  than  twenty  years  from  the 
time  of  contracting  of  the  same.  It  shall  be  the  duty  of  the  board  of  trustees,  in  each  year 
thereafter,  at  the  time  at  which  taxes  are  levied,  to  levy  a  tax  sufi&cient  for  such  purposes  in 
addition  to  the  taxes  by  this  chapter  authorized  to  be  levied.  Such  tax  when  collected  shall 
be  kept  in  the  treasury  as  a  separate  fund,  or  funds,  in  case  indebtedness  be  incurred  for  dif- 
ferent purposes,  to  be  inviolably  appropriated  to  the  payment  of  the  principal  and  interest  of 
Buch  indebtedness. 

Sec.  7.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  amend  sections  seven  hundred  and  Jifty-tico,  seven  hundred  and  fifty-jive,  seven  hundred 
and  fifty-eight,  seven  hundred  and  sixty-three,  seven  hundred  and  sixty-four,  seven  hundred  and 
sixty-five,  seven  hundred  and  sixty-six,  seven  hundred  and  sixty-seven,  seven  hundred  and  sixty- 
nine,  seven  hundred  and  seventy-tliree,  seven  hundred  and  seventy-eight,  seven  hundred  and  oghty- 
six,  seven  hundred  and  eighty-eight,  seven  hundred  and  eighty-nine,  seven  hundred  and  ninety,  and 
seven  hundred  and  sixty-eight  of  an  act  entitled  "An  Act  to  provide  for  the  organization,  incorpo- 
ration, and  government  of  municipal  corporations,"  approved  March  13,  1883. 

[Approved  March  19, 1889;  1889,  889.  J 
Section  1.     Section  seven  hundred  and  fifty-two  of  the  act  the  title  of  which  is  recited  in 
the  title  hereof  is  hereby  amended  so  as  to  read  as  follows:  — 
Election  and  terms  of  office. 

Section  752.  The  members  of  the  board  of  trustees,  and  of  the  board  of  education,  and  the 
assessor,  marshal,  treasurer,  city  clerk,  and  recorder  shall  be  elected  by  the  qualified  electors 
of  said  city,  at  a  general  municipal  election  to  be  held  therein  on  the  second  Monday  in  April 
in  each  odd-numbered  year.  The  marshal,  assessor,  treasurer,  city  clerk,  and  recorder  shall 
hold  office  for  the  period  of  two  years  from  and  after  the  Monday  next  succeeding  the  day  of 
such  election,  and  until  their  successors  are  elected  and  qualified.  Members  of  the  board  of 
trustees  and  of  the  board  of  education  shall  hold  ofiice  for  the  period  of  four  years  from  and 
after  the  Monday  next  succeeding  the  day  of  such  election,  and  until  their  successors  are 
elected  and  qualified;  provided,  that  the  first  board  of  trustees  and  board  of  education  elected 
under  the  provisions  of  this  act  shall,  at  their  first  meeting,  so  classify  themselves  by  lot  as 
that  three  of  their  number  shall  go  out  of  office  at  the  expiration  of  two  years  and  two  at  the 
expiration  of  four  years.  The  city  attorney  shall  be  appointed  by  the  board  of  trustees,  and 
shall  hold  office  during  the  pleasiire  of  the  board  of  trustees.  The  board  of  trustees  may,  in 
their  discretion,  appoint  a  pound-master  to  hold  office  during  the  pleasure  of  the  board;  also  a 
superintendent  of  streets  and  a  city  engineer,  who  shall  hold  office  during  the  pleasure  of  the 
board,  and  both  of  which  offices  may  be  held  by  the  same  person. 

Sec.  2.  Section  seven  hundred  and  fifty-five  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Compensation. 

Section  755.  The  members  of  the  board  of  trustees  shall  receive  no  compensation  whatever, 
except  while  acting  as  a  board  of  equalization.  The  treasurer,  assessor,  marshal,  clerk,  and 
recoruer  shall  severally  receive,  at  stated  times,  a  compensation  to  be  fixed  by  ordinance  by 
the  board  of  trustees,  which  compensation  shall  not  be  increased  or  diminished  after  their  elec- 
tion, or  during  their  several  terms  of  office.  Nothing  herein  contained  shall  be  construed  to 
prevent  the  board  of  trustees  from  fixing  such  several  amounts  of  compensation,  in  the  first 
instance,  durmg  the  term  of  office  of  any  such  officer,  or  after  his  election.  The  compensation 
ot  an  other  officers  shall  bo  fixed  from  time  to  time  by  the  board  of  trustees. 
f  11  '^'  ■  __      ^'^^^"^  Bcxen  hun.lred  and  fifty-eight  of  said  act  is  hereby  amended  so  as  to  read  as 
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Free  librai~y. 

Section  758.  The  trustees  of  any  free  public  library  created  or  existing  in  such  city  under 
the  provisions  of  an  act  entitled  "An  Act  to  establish  free  public  libraries  and  reading-rooms," 
approved  April  twentj'^-sixth,  eighteen  hundred  and  eighty,  shall  be  appointed  by  the  board  of 
trustees  in  the  same  manner  as  other  officers  are  appointed  under  the  provisions  of  this  chapter, 
anything  in  the  iirovisions  of  said  act  to  the  contrary  notwithstanding.  The  term  of  office  of 
such  trustees  shall  be  four  years,  and  until  their  successors  are  appointed  and  qualified;  pro- 
vided, that  in  case  of  a  vacancy,  the  person  appointed  to  fill  the  vacancy  shall  hold  the  office 
only  till  the  expiration  of  the  term  and  the  appointment  and  qualification  of  his  successor. 

Sec.  4.  Section  seven  hundred  and  sixty-three  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 

Limitation  on  "passage  of  ordinances. 

Section  763.  No  resolution  granting  any  franchise,  and  no  ordinance  for  any  purpose,  shall 
be  passed  by  the  board  of  trustees  on  the  day  of  its  introduction,  nor  within  five  days  there- 
after, nor  at  any  other  than  a  regular  meeting,  or  an  adjourned  regular  meeting,  and  no  such 
resolution  and  no  ordinance  granting  any  franchise  shall  be  passed  without  being  -first  sub- 
mitted to  the  city  attorney.  No  resolution  or  order  for  the  payment  of  money  shall  be  passed 
at  any  other  than  a  regular  meeting,  or  an  adjourned  regular  meeting,  and  no  resolution  or 
order  for  the  payment  of  money,  no  resolution  granting  a  franchise,  and  no  ordinance  for  any 
purpose,  shall  have  any  validity  or  efi'ect  unless  passed  by  the  affirmative  vote  of  at  least  three 
trustees. 

Sec.  5.  Section  seven  hundred  and  sixty-four  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Poioers  of  hoard. 

Section  764.    The  board  of  trustees  of  such  city  shall  have  power, — 

Ordinances. 

First  —  To  pass  ordinances  not  in  conflict  with  the  constitution  and  laws  of  this  state,  or  of 
the  United  States. 

Purchase  real  estate. 

Second  —  To  purchase,  lease,  or  receive  such  real  estate  and  personal  property  as  may  be 
necessary  or  proper  for  municipal  purposes,  and  to  control,  dispose  of,  and  convey  the  same  for 
the  benefit  of  the  city;  provided,  that  they  shall  not  have  power  to  sell  or  convey  any  portion  of 
any  water-front,  but  may  rent  such  water-front  for  a  term  not  exceeding  ten  years,  for  the  pur- 
pose of  erecting  bath-houses  thereon. 

Water  supply. 
Third  —  To  contract  for  supplying  the  city  with  water  for  municipal  purposes. 

Public  highways. 

Fourth  —  To  establish,  build,  and  repair  bridges;  to  establish,  lay  out,  alter,  keep  open, 
open,  improve,  and  repair  streets,  sidewalks,  alleys,  squares,  and  other  public  higliways  and 
places  within  the  city,  and  to  drain,  sprinkle,  and  light  the  same;  to  remove  all  obstructions 
therefrom;  to  establish  the  grades  thereof;  to  grade,  pave,  macadamize,  gravel,  ami  curb  tiie 
same  in  whole  or  in  part,  and  to  construct  gutters,  culverts,  sidewalks,  and  crosswalks  therein 
or  upon  any  part  thereof;  to  cause  to  be  planted,  set  out,  and  cultivated  shade  trees  therein, 
and  generally  to  manage  and  control  all  such  highways  and  places. 
Sewers. 

Fifth  —  To  establish,  construct,  and  maintain  drains  and  sewers. 
Fire-engines. 

Sixth  —  To  provide  fire-engines,  and  all  other  necessary  or  proper  apparatus  for  the  preven- 
tion and  extinguishment  of  fires. 
Poll  tax. 

Seventh  —  To  impose  on  and  collect  from  every  male  inhabitant,  between  the  ages  of  twenty-one 
and  sixty  years,  an  annual  street  poll  tax,  not  exceeding  two  dollars,  and  no  other  road  poll- 
tax  shall  be  collected  within  the  limits  of  such  city;  provided,  that  any  member  of  a  volunteer 
fire  company  in  such  city  shall  be  exempt  from  such  tax. 
Dog  tax. 

Eighth  —  To  impose  and  collect  an  annual  license,  not  exceeding  two  dollars,  on  every  dog 
owned  or  harbored  within  the  limits  of  the  city. 
Proparfy  tax. 

Ninth  —  To  levy  and  collect  annually  a  property  tax,  which  shall  be  apportioned  as  follows: 
For  the  general  fund,  not  exceeding  sixty  cents  on  each  one  hundred  dollars;  for  street  fund, 
not  exceeding  thirty  cents  on  each  one  hundred  dollars;  for  school  fund,  not  exceediog  twenty 
cents  on  each  one  hundred  dollars;  for  sewer  fund,  not  exceeding  ten  cents  on  each  one  hundred 
dollars.  The  levy  for  all  purposes  for  any  one  year,  for  all  purposes  to  which  such  funds  are 
applicable,  shall  not  exceed  one  dollar  on  each  one  hundred  dollars  of  the  assessed  value  of  all 
real  and  personal  property  within  such  city. 
Licenses. 

Tenth  —  To  license,  for  purposes  of  regulation  and  revenue,  all  and  every  kind  of  business, 
including  the  sale  of  intoxicating  liquors,  authorized  by  law  and  transacted  or  carried  on  in 
such  city,  and  all  shows,  exhibitions,  and  lawful  games  carried  on  therein;  to  fix  the  rates  of 
license  upon  the  same,  and  to  provide  for  the  collection  of  the  same  by  suit  or  otherwise. 
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River  improvement. 

Eleventh  —  To  improve  the  rivers  and  streams  flowing  through  such  city,  or  adjoining  the 
same;  to  widen,  straighten,  and  deepen  the  channels  thereof,  and  remove  obstructions  there- 
from; to  improve  the  water-front  of  the  city,  and  to  construct  and  maintain  embanliments  and 
other  works  to  protect  such  city  from  overflow. 

Municipal  buildings. 

Tivelflh  —  To  erect  and  maintain  buildings  for  municipal  purposes 

Trachs  and  pipe.i. 

Thirteenth  —  To  permit,  under  such  restrictions  as  they  may  deem  proper,  the  laying  of  rail- 
road tracks,  and  the  running  of  cars  drawn  by  horses,  steam,  electricity,  or  other  power  thereon, 
and  the  laying  of  gas  or  water  pipes  in  the  public  streets;  and  to  construct  and  maintain,  and 
to  permit  the  construction  and  maintenance  of,  telegraph,  telephone,  and  electric-light  lines 
therein. 

Ward  division. 

Fourteenth  —  In  its  discretion,  to  divide  the  city,  by  ordinance,  into  a  convenient  number  of 
wards,  not  exceeding  five,  to  fix  the  boundaries  thereof,  and  to  change  the  same  from  time  to 
time;  provided,  that  no  change  in  the  boundaries  of  any  ward  shall  be  made  within  sixty  days 
next  before  the  date  of  said  general  municipal  election,  nor  within  twenty  months  after  the 
same  shall  have  been  established  or  altered.  Whenever  such  city  shall  be  so  divided  into 
wards,  the  board  of  trustees  shall  designate,  by  ordinance,  the  number  of  trustees  to  be  elected 
from  each  ward,  apportioning  the  same  in  proportion  to  the  population  of  such  ward;  and 
thereafter  the  trustees  so  designated  shall  be  elected  by  the  qualified  electors  resident  in  such 
ward,  or  l)y  the  genei'al  vote  of  the  whole  city,  as  may  be  designated  in  such  ordinance. 

Policemen. 

Fifteenth  —  To  appoint  and  remove  such  policemen  and  other  subordinate  officers  as  they  may 
deem  proper,  and  to  fix  their  duties  and  compensation. 

Violation  of  ordinances. 

Sixteenth  —  To  impose  fines,  penalties,  and  forfeitures  for  any  and  all  violations  of  ordinances, 
and  for  any  breach  or  violation  of  any  ordinance  to  fix  the  penalty  by  fine  or  imprisonment,  or 
both;  but  no  such  fine  shall  exceed  three  hundred  dollars,  nor  the  term  of  such  imprisonment 
exceed  three  months. 

Prison  labor. 

Seventeenth  —  To  cause  all  persons  imprisoned  for  violation  of  any  ordinance  to  labor  on  the 
streets,  or  other  property  or  works  within  the  city. 
Fire  limits. 

Eighteenth  —  To  establish  fire  limits  with  proper  regulations. 
Other  acts. 

Nineteenth  —  To  do  and  perform  any  and  all  other  acts  and  things  necessary  and  proper  to 
carry  out  the  provisions  of  this  chapter,  and  to  exact  and  enforce  within  the  limits  of  such  city 
all  other  local,  police,  sanitary,  and  other  regulations  as  do  not  conflict  with  g(ineral  laws. 

Sec.  6.  Section  seven  hundred  and  sixty-fiveof  said  act  is  amended  so  as  to  read  as  follows:  — 
Enacting  clause. 

Section  705.  The  enacting  clause  of  all  ordinances  shall  be  as  follows:  "The  board  of  trus- 
tees of  the  city  of  do  ordain  as  follows."  Every  ordinance  shall  be  signed  by  the  presi- 
dent of  the  board  of  trustees,  attested  by  the  clerk,  and  published  at  least  once  in  a  newspaper 
jjublished  in  such  city,  or  printed  and  posted  in  at  least  three  public  places  therein.  It  shall 
not  be  necessary  in  any  action,  civil  or  criminal,  to  plead  or  prove  the  organization  or  existence 
of  such  corporation,  nor  the  passage,  existence,  or  validity  of  any  ordinance  thereof;  and  courts 
.shall  take  judicial  cognizance  thereof  without  proof. 

Sec.  7.     Section  seven  hundred  and  sixty-six  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Board  to  audit  demands. 

.Section  766.  All  demands  against  such  city,  except  as  otherwise  by  law  provided,  shall  be 
presented  to  and  audited  by  the  board  of  trustees,  in  accordance  with  such  regulations  as  they 
may  by  ordinance  prescribe;  and  upon  the  allowance  of  any  such  demand,  the  president  of  the 
board  shall  draw  a  warrant  upon  the  treasurer  for  the  same,  which  warrant  will  be  counter- 
signed by  the  clerk,  and  shall  specify  for  what  purpose  the  same  is  drawn,  and  out  of  what 
fund  it  is  to  be  paid. 

Sec.  8.  Section  seven  hundred  and  sixty-seven  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 

Indebtedness  not  to  exceed  moneys  provided. 

Section  767.  The  board  of  trustees  shall  not  create,  audit,  allow,  or  permit  to  accrue  any 
debt  or  liability  in  excess  of  the  available  money  in  the  treasury  that  may  be  legally  appor- 
tioned and  appropriated  for  such  purposes,  except  in  the  manner  provided  by  law  for  incurring 
indebtedness;  provided,  that  any  city  during  the  first  year  of  its  existence  iinder  this  act  may 
incur  such  indebtedness  or  liability  as  may  be  necessary,  not  exceeding  in  all  the  income  and 
revenue  j)rovided  for  it  for  such  year;  nor  shall  any  warrant  be  drawn,  or  evidence  of  indebt- 
edness be  issued,  unless  there  be  at  the  time  sufficient  money  in  the  treasury  legally  applicable 
to  the  payment  of  the  same,  except  as  hereinbefore  provided. 

Sec.  9.  Section  seven  hundred  and  sixty-nine  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
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Imprisonment. 

Section  769.  The  violation  of  any  ordinance  of  such  city  shall  bo  deemed  a  misdemeanor, 
and  may  be  prosecuted  in  the  name  of  the  people  of  the  state  of  California.  Any  person  sen- 
tenced to  imprisonment  for  the  violation  of  any  ordinance  may  be  imprisoned  in  the  city  jail, 
or,  if  the  board  of  trustees  shall  by  ordinance  so  prescribe,  in  the  county  jail  of  the  county 
in  which  such  city  may  be  situated;  in  which  case  the  expense  of  such  imprisonment  shall  be 
a  charge  in  favor  of  such  county  against  such  city. 

Sec.  10.     Section  seven  hundred  and  seventy-three  of  said  act  is  hereby  amended  so  as  to 
read  as  follows:  — 
City  tax  levy. 

Section  773.  The  board  of  trustees  shall  have  the  power,  and  it  shall  be  their  duty,  to  pro- 
vide by  ordinance  a  system  for  the  assessment,  levy,  and  collection  of  all  city  taxes  not  incon- 
sistent with  the  provisions  of  this  chapter,  Avhich  system  shall  conform,  as  nearly  as  the 
circumstances  of  the  case  may  permit,  to  the  provisions  of  the  laws  of  this  state  in  reference 
to  assessment,  levy,  and  collection  of  state  and  county  taxes,  except  as  to  the  time  for  such  as- 
sessment, levy,  and  collection,  and  except  as  to  the  officers  by  whom  sucli  duties  are  to  be  per- 
formed. All  taxes  shall  be  collected  by  the  marshal  or  treasurer,  as  may  be  determined  \>y  the 
board  of  trustees  by  ordinance.  All  taxes  assessed,  together  with  any  percentage  imposed  for 
delinquency  and  the  costs  of  collection,  shall  constitute  liens  on  the  propertj'  assessed;  every 
tax  upon  the  personal  property  shall  be  a  lien  upon  the  real  property  of  the  owner  thereof. 
The  liens  provided  for  in  this  section  shall  attach  as  of  the  first  Monday  in  March  in  each  year, 
and  may  be  enforced  by  a  sale  of  the  real  property  affected,  and  the  execution  and  delivery  of 
all  necessary  certificates  and  deeds  therefor,  under  such  regulations  as  may  be  prescribed  by 
ordinance,  or  by  action  in  any  court  of  competent  jurisdiction  to  foreclose  such  liens;  provided, 
that  any  property  sold  for  such  taxes  shall  be  subject  to  redemption  within  the  time  and  in  the 
manner  and  upon  the  terms  provided  or  that  may  hereafter  be  provided  by  law  for  the  redemp- 
tion of  property  sold  for  state  taxes.  All  deeds  made  upon  any  sale  of  property  for  taxes  or 
special  assessments  under  the  provisions  of  this  chapter  shall  have  the  same  force  and  effect  iu 
evidence  as  is  or  may  hereafter  be  provided  by  law  for  deeds  for  property  sold  for  non-payment 
of  state  taxes. 

Sec.  11.     Section  seven  hundred  and  seventy-eight  of  said  act  is  hereby  amended  so  as  to 
read  as  follows:  — 
Poivers  of  president. 

Section  778.  The  president  of  the  board  of  trustees  shall  preside  over  all  meetings  of  the 
board  at  which  he  is  present.  In  his  absence  a  president  pro  tem.  may  be  chosen.  The  presi- 
dent, and  in  his  absence  the  president  pro  tem.,  shall  sign  all  warrants  drawn  on  the  city  treas- 
urer, and,  unless  otherwise  provided  by  said  board,  shall  sign  all  written  contracts  entered  into 
by  said  city,  as  such  president  or  president  pro  tem.  The  authority  and  power  of  the  presi- 
dent pro  tem.  shall  continue  only  during  the  day  on  which  he  is  chosen.  The  president  and 
president  pro  tem.  shall  have  power  to  administer  oaths  and  affirmations,  and  take  affidavits  and 
certify  the  same  under  their  hands.  The  president  or  president  pro  tem.  shall  sign  all  convey- 
ances made  by  said  city,  and  all  instruments  which  shall  require  the  seal  of  the  city.  The 
president  is  authorized  to  acknowledge  the  execution  of  all  instruments  executed  by  said  city 
that  require  to  be  acknowledged.  He  shall  have  power  to  administer  oatlis  and  aflirmations 
concerning  any  demand  upon  the  treasury,  and  in  all  matters  relating  to  the  duties  of  the 
board  of  trustees,  and  to  witnesses  cxamiued  in  any  investigation  had  by  said  board,  or  by  any 
committee  thereof  duly  authorized  to  make  such  investigation.  Said  president  may  issue  sub- 
poenas under  his  hand  and  the  seal  of  such  citj^  attested  by  the  city  clerk,  to  compel  the 
attendance  of  witnesses  before  such  board  of  trustees  or  committee  thereof. 

Sec.  12.     Section  seven  hundred  and  eighty-six  of  said  act  is  hereby  amended  so  as  to  read  as 
follows: — . 
Treasu7'er. 

Section  786.  It  shall  be  the  duty  of  the  treasurer  to  receive  and  safely  keep  all  moneys 
which  shall  come  into  his  hands  as  city  treasurer,  for  all  of  which  he  shall  give  duplicate  receipts, 
one  of  which  shall  be  filed  with  the  city  clerk.  He  shall  pay  out  saiil  money  on  warrants  signed 
by  the  proper  officers,  and  not  otherwise,  except  interest  coupons  on  bonds.  He  shall  make 
quarterly  settlements  with  the  city  clerk,  lie  shall  collect  all  taxes  levied  by  the  board  of 
trustees,  if  so  required  by  ordinance. 

Sec.  1,3.     Section  seven  hundred  and  eighty-eight  of  said  act  is  hereby  amended  so  as  to 
read  as  follows:  — 
City  clerk;  duties  of. 

Section  788.  It  shall  bo  the  duty  of  the  city  clerk  to  keep  a  full  and  true  record  of  all  the 
proceedings  of  the  board  of  trustees  and  of  the  board  of  equalization.  The  proceedings  of  the 
board  of  trustees  shall  bo  kept  in  a  book,  marked  "Records  of  the  Board  of  Trustees."  Tlio 
proceedings  of  the  board  of  equalization  shall  bo  kept  in  a  separate  book,  jnarked  "  Records  of 
the  Board  of  Eiiualization."  He  shall  keep  a  book,  which  shall  be  marked  "  City  Accounts, " 
in  which  shall  bo  entered  as  a  credit  all  moneys  received  by  the  city  for  licenses,  the  amount  of 
any  tax  when  levied,  and  all  other  moneys  received;  and  in  which  shall  be  entered  upon  the 
debtor  side  all  commissions  deducted,  and  all  warrants  drawn  on  the  treasury.  He  shall  also 
keep  a  book,  marked  "Marshal's  Account,"  in  which  he  shall  charge  the  city  marshal  with  all 
the  tax  lists,  if  any,  delivered  to  him,  and  all  licenses  delivered  to  him.  Ho  shall  credit  the 
marshal  with  the  delinquent  lists  returned  by  him.  He  shall  also  keep  a  book,  marked 
•'Treasurer's  Account,"  in  which  he  shall  keep  a  full  account  of  the  transactions  of  the  city  with 
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the  treasurer.  He  shall  also  keep  a  l)ook,  marked  "City  Licenses,"  in  ■which  he  shall  enter  all 
licenses  delivered  by  him  to  the  marshal,  and  the  amount  thereof.  He  shall  also  keep  a  book, 
marked  "  City  Ordinances,"  into  which  ho  shall  copy  all  city  ordinances,  with  his  certificate 
annexed  to  said  copy,  stating  the  foregoing  ordinance  is  a  true  and  correct  copy  of  an  ordinance 
of  such  city,  and  giving  the  number  and  title  of  said  ordinance,  and  stating  tiiat  the  same  has 
been  published  or  posted  according  to  law.  Said  record  copy,  with  said  certificate,  or  the 
original  ordinance,  shall  be  prima  facie  evidence  of  the  contents  of  the  ordinance  and  of  the 
due  passage  and  publication  of  the  same,  and  shall  be  admissible  as  such  evidence  in  any  court 
or  proceeding.  Said  records  shall  not  be  filed  in  any  case,  but  shall  be  returned  to  the  custody 
of  the  city  clerk.  Nothing  herein  contained  shall  be  construed  to  prevent  the  proof  of  the 
passage  and  publication  of  ordinances  in  the  usual  way.  Each  of  the  foregoing  books,  except 
the  records  of  the  board  of  trustees  and  the  board  of  equalization,  shall  have  a  general  index, 
sufficiently  comprehensive  to  enable  a  person  readily  to  ascertain  matters  contained  therein. 
The  city  clerk  shall  also  keep  a  book,  marked  "Demands  and  Warrants,"  in  which  be  shall 
note  every  demand  against  the  city,  and  file  the  same.  He  shall  state  therein,  under  the  note 
of  the  demands,  the  final  disposition  made  of  the  same;  and  if  the  same  is  allowed  and  a  war- 
rant is  drawn,  he  shall  also  state  the  number  of  the  warrant,  with  sufficient  dates.  This  book 
shall  contain  an  index,  in  which  reference  shall  be  made  to  each  demand.  Upon  the  comple- 
tion of  the  assessment  roll  for  any  of  the  taxes  of  the  city,  and  levying  of  the  tax  thereon,  the 
city  clerk  shall  apportion  the  taxes  upon  such  assessment  roll,  and  shall  deliver  it  to  the  officer 
charged  with  the  duty  of  collecting  taxes.  It  shall  not  be  necessary  to  make  a  duplicate  assess- 
ment roll.  He  may  appoint  a  deputy,  for  whose  acts  he  and  his  bondsmen  shall  be  responsible; 
and  he  and  his  deputy  shall  have  power  to  administer  oaths  and  affirmations,  to  take  affidavits 
and  depositions  to  be  used  in  any  court  or  proceeding  in  the  state,  and  to  certify  the  same.  He 
and  his  deputy  shall  take  all  necessary  affidavits  to  demands  against  the  city,  and  certify  the 
same  without  charge.  He  shall  be  the  custodian  of  the  seal  of  such  city.  He  shall  make  a 
quarterly  statement,  in  writing,  showing  the  receipts  and  expenditures  of  the  city  for  the 
preceding  quarter,  and  the  amount  remaining  in  the  treasury.  He  shall,  at  the  end  of  every 
fiscal  year,  make  a  full  and  detailed  statement  of  the  receipts  and  expenditures  of  the  preceding 
year,  and  a  full  statement  of  the  financial  condition  of  the  atfairs  of  the  city,  which  shall  be 
published.  He  shall  perform  such  other  services  as  this  act  and  the  ordinances  of  the  board  of 
trustees  shall  require. 

Sec.  14.     Section  seven  hundred  and  eighty-nine  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 
City  attorney. 

Section  789.  It  shall  be  the  duty  of  the  city  attorney  so  advise  the  city  authorities  and 
officers  in  all  legal  matters  pertaining  to  the  business  of  said  city,  and  to  render  such  other 
services  in  the  line  of  his  profession  as  may  be  required  of  him  by  the  board  of  trustees. 

Sec.  15.  Section  seven  hundred  and  ninety  of  said  act  is  hereby  amended  so  aa  to  read  as 
follows:  — 

Police  department  under  control  of  city  marshal. 

Section  790.  The  department  of  police  of  said  city  shall  be  under  the  direction  and  control 
of  the  city  marshal,  who  shall  have  all  the  powers  of  a  police-officer;  and  for  the  suppression 
of  any  riot,  public  tumult,  disturbance  of  the  peace,  or  resistance  against  the  laws  or  public 
authorities  in  the  lawful  exercise  of  their  functions,  he  shall  have  the  powers  that  are  now  or 
may  hereafter  be  conferred  upon  sheriffs  by  the  laws  of  the  state,  and  shall,  in  all  respects,  be 
entitled  to  the  same  protection;  and  his  lawful  orders  shall  be  promptly  executed  by  deputies, 
police-officers,  and  watchmen  in  said  city,  and  every  citizen  shall  also  lend  him  aid,  when  re- 
quired, for  the  arrest  of  offenders  and  maintenance  of  public  order.  He  shall  and  is  hereby 
authorized  to  execute  and  return  all  process  issued  and  directed  to  him  by  any  legal  authority. 
He  shall  collect  all  taxes  levied  by  the  board  of  trustees,  if  so  required  by  ordinance,  except  aj 
is  herein  provided.  He  shall,  at  the  expiration  of  any  mouth,  pay  to  the  city  treasurer  all 
taxes  and  other  funds  of  said  city  collected  by  him  during  said  month.  He  shall,  upon  pay- 
ment of  the  monej',  file  with  the  treasurer  an  affidavit,  stating  that  the  money  so  paid  is  all 
the  funds  that  he  has  collected  or  received  during  the  preceding  month.  He  shall,  upon  the 
receipt  of  any  tax  list,  give  his  receipt  for  the  same  to  the  city  clerk,  and  shall,  upon  deposit- 
ing with  the  city  clerk  the  delinquent  tax  list,  take  his  receipt  therefor.  He  shall  have  charge 
of  the  city  prison  and  prisoners,  and  of  any  chain-gang  that  may  be  established  by  the  bor.rd 
of  trustees.  He  may  appoint,  subject  to  the  approval  of  the  board  of  trustees,  to  hold  office 
only  during  the  pleasure  of  the  board,  one  or  more  deputies,  for  whose  acts  he  and  his  bondsmen 
shall  be  responsible.  He  may  also,  with  the  concurrence  of  the  president  of  the  board  of 
trustees,  when  the  same  may  be  by  them  deemed  necessary  for  the  preservation  of  public  order, 
appoint  additional  policemen,  who  shall  discharge  the  duties  assigned  them  for  one  day  only. 
He  shall  perform  such  other  services  as  this  act  and  the  ordinances  of  the  board  of  trustees 
shall  require,  and  shall  receive  such  compensation  as  shall  be  fixed  by  ordinance. 

Sec.  16.  Section  seven  hundred  and  sixty-eight  of  said  act  is  hereby  amended  so  as  to  read 
as  follows: — 

Incurring  of  indebtedness  to  he  decided  at  an  election. 

Section  768.  If  at  any  time  the  board  of  trustees  shall  deem  it  necessary  to  incur  any  in- 
debtedness in  excess  of  the  money  in  the  treasury  applicable  to  the  purposes  for  which  such  in- 
debtedness is  to  be  incurred,  they  shall  give  notice  of  a  special  election  by  the  qualified  electors 
of  the  city,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred.  Such  notice 
shall  specify  the  amount  of  indebtedness  proposed  to  be  incurred,  the  purpose  or  purposes  (if 
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the  question  of  indeljteduess  for  more  than  one  purpose  be  proposed)  of  the  same,  and  the  amount 
of  money  necessary  to  be  raised  annually  by  taxation  for  an  interest  and  sinking  fund  for  each 
purpose,  as  hereinafter  provided.  Such  notice  shall  bo  published  for  at  least  two  weeks  in  some 
newspaper  published  and  circulated  in  such  city;  and  no  other  question  or  matter  shall  be  sub- 
mitted to  the  electors  at  such  election.  If,  upon  a  canvass  of  the  votes  cast  at  such  election,  it 
appears  that  not  less  than  two  thirds  of  all  the  qualified  electors  voting  at  such  election,  or 
if  more  than  one  proposition  is  submitted,  voting  on  such  proposition,  shall  have  voted  in  favor 
of  incurring  such  indebtedness,  it  shall  be  the  duty  of  the  board  of  trustees  to  pass  an  ordinance 
providing  for  the  work  of  creating  such  indebtedness  and  of  paying  the  same;  and  in  such  ordi- 
nance provision  shall  be  made  for  the  levy  and  collection  of  an  annual  tax  upon  all  the  real  and 
personal  property  subject  to  taxation  within  such  city,  sufficient  to  pay  the  interest  on  such  in- 
debtedness as  it  falls  due;  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the  princi- 
pal thereof  within  a  period  of  not  more  than  twenty  years  from  the  time  of  contracting  the 
same.  It  shall  be  the  duty  of  the  board  of  trustees  in  each  year  thereafter,  at  the  time  at 
which  other  taxes  are  levied,  to  levy  a  tax  sufficient  for  such  purposes  in  addition  to  the  taxes 
by  this  chapter  authorized  to  be  levied.  Such  tax,  when  collected,  shall  be  kept  in  the  treas- 
ury as  a  separate  fund,  or  funded  if  indebtedness  be  incurred  for  different  purposes,  to  be  in- 
violably appropriated  to  the  payment  of  the  principal  and  interest  of  such  indebtedness. 
Sec.  17.     This  act  shall  take  effect  immediately. 

189 


§§  1-8  COUNTY  GOVERNMENTS. 


COUNTY  GOVEMMENT  ACT. 


[The  act  here  get  forth  at  length  Includes  all  existing  amendments  enacted  subsequent  to  Ita  passage.] 


An  Act  to  establish  a  uniform  system  of  county  and  township  governments. 
r Approved  March  14, 1883;  1883.  299. J 
Counties  as  noio  organized  or  may  he  created  are  bodies  'politic. 

Section  1.     The  several  counties  of  this  state  as  they  now  exist,  and  such  other  counties  as 
may  be  hereafter  organized  according  to  law,  are  bodies  corporate  and  politic,  and  as  such  have 
the  powers  specified  in  this  act,  and  such  other  powers  as  are  necessarily  implied. 
Powers,  how  exercised. 

Sec.  2.     Its  powers  can  only  be  exercised  by  the  board  of  supervisors,  or  by  agents  and  offi- 
cers acting  under  their  authority,  or  authority  of  law. 
Name. 

Sec.  3.     The  name  of  a  county  designated  in  the  law  creating  it  is  its  corporate  name,  and  it 
must  be  designated  thereby  in  all  actions  and  proceedings  touching  ita  corporate  rights,  prop- 
erty, and  duties. 
Powers. 

Sec.  4.     It  has  power,  — 

1.  To  sue  and  be  sued; 

2.  To  purchase  and  hold  land  within  its  limits; 

3.  To  make  such  contracts  and  purchase  and  hold  such  personal  property  as  may  be  necessary 
to  the  exercise  of  its  powers; 

4.  To  manage  and  dispose  of  its  property  as  the  interests  of  its  inhabitants  may  require; 

5.  To  levy  and  collect  such  taxes  for  purposes  under  its  exclusive  jurisdiction  as  are  author- 
ized by  law. 

Hestrictions. 

Sec.  5.  No  county  shall,  in  any  manner,  give  or  loan  its  credit  to,  or  in  aid  of,  any  person 
or  corporation.  No  county  shall  incur  any  indebtedness  or  liability,  in  any  manner  or  for  any 
purpose,  exceeding  in  any  year  the  income  and  revenue  provided  for  it  for  such  year,  without 
the  assent  of  two  thirds  of  the  qualified  electors  thereof,  voting  at  an  election  to  be  held  for 
that  purpose,  nor  unless  before  or  at  the  time  of  incurring  such  indebtedness  provision  shall  be 
made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on  such  indebtedness  as  it 
falls  due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same.  Any  indebtedness  or  liability  incurred 
contrary  to  this  provision  shall  be  void. 
Certain  contracts  void. 

Sec.  6.  All  contracts,  authorizations,  allowances,  payments,  and  liabilities  to  pay,  made  or 
attempted  to  be  made  in  violation  of  this  act,  shall  be  absolutely  void,  and  shall  never  be  the 
foundation  or  basis  of  a  claim  against  the  treasury  of  such  county.  And  all  officers  of  said 
county  are  charged  with  notice  of  the  condition  of  the  treasury  of  said  county,  and  the  extent 
of  the  claims  against  the  same. 
Penalty  for  allowing  certain  claims. 

Sec.  7.  All  supervisors,  and  any  other  officer,  authorizing,  or  aiding  to  authorize,  or  audit- 
ing or  allowing,  any  claim  or  demand  upon  or  against  said  treasury,  or  any  fund  thereof,  in 
violation  of  any  of  the  provisions  of  this  act,  shall  be  liable  in  person,  and  upon  their  several 
official  bonds,  to  the  person  or  persons  damaged  by  such  illegal  authorization,  to  the  extent  of 
his  loss  by  reason  of  the  non-payment  of  his  or  their  claim. 
Duty  of  district  attorney. 

Sec.  8.  Hereafter,  whenever  any  board  of  supervisors  shall,  without  authority  of  law,  order 
any  money  paid  as  a  salary,  fees,  or  for  any  other  purposes,  and  such  money  shall  have  been 
actually  paid,  or  whenever  any  other  county  officer  has  th-awn  any  warrant  or  warrants  in  his 
own  favor,  or  in  favor  of  any  other  person,  without  being  authorized  thereto  by  the  board  of 
supervisors,  or  by  the  law,  and  the  same  shall  have  been  paid,  the  district  attorney  of  such 
county  is  hereby  empowered,  and  it  is  hereby  made  his  duty,  to  institute  suit  in  the  name  of 
the  county,  against  such  person  or  persons,  to  recover  the  money  so  paid,  and  twenty  per  cent 
damages  for  the  use  thereof;  and  no  order  of  the  board  of  supervisors  therefor  shall  be  neces- 
sary to  maintain  such  suit;  and  provided  further,  that  when  the  money  has  not  been  paid  on 
such  order  or  warrants,  it  is  hereby  made  the  duty  of  the  district  attorney  of  such  county, 
upon  receiving  notice  thereof,  to  commence  suit  in  'the  name  of  the  county  for  restraining  the 
payment  of  the  same,  and  no  order  of  the  board  of  supervisors  shall  be  necessary  in  order  to 
mamtain  such  suit. 
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Duty  of  superior  jtidQC. 

Sec.  9.  It  shall  be  the  duty  of  the  superior  judge  of  each  and  every  county,  whenever  a 
grand  jury  is  impaneled,  to  call  their  attention  to  the  provisions  of  the  foregoing  sections,  and 
to  instruct  them  to  ascertain,  by  careful  and  diligent  investigation,  whether  the  provisions  of 
said  sections  have  been  complied  with,  and  to  specially  note  the  result  of  such  investigation  in 
their  report. 
Duty  of  secretary  of  state. 

Sec.  10.  The  secretary  of  state  shall,  within  ninety  days  after  the  passage  of  this  act,  cer- 
tify to  the  county  clerk  of  each  of  the  counties  in  the  state  the  population  of  such  county,  as 
determined  by  the  United  States  census  taken  in  the  year  eighteen  hundred  and  eighty,  and 
thereafter,  whenever  a  new  census  is  taken,  shall,  as  soon  as  the  same  shall  be  officially  ascer- 
tained by  him,  certify  to  each  of  such  clerks  the  population  of  such  county,  as  determined  by 
such  new  census,  and  on  the  even-numbered  years  thereafter  the  several  counties  are,  by  oper- 
ation of  law,  classified  thereunder;  but  such  classification  shall  not  operate  to  change  the 
government  of  the  county  then  in  existence  until  the  first  Monday  after  the  first  day  of  Jan- 
uary next  succeeding,  except  that  the  board  of  supervisors  shall  provide  for  the  election  of 
officers  and  such  other  matters  as  shall  bo  necessary  to  put  the  county  government  in  operation 
on  the  said  first  Monday  after  the  first  day  of  January,  in  accordance  with  the  new  classifica- 
tion. 
County  seats. 

Sec.  11.     The  county  seats  of  the  respective  counties  of  this  state,  as  now  fixed  by  law,  are 
hereby  recognized  as  and  declared  to  be  the  county  scats  of  the  respective  counties.    No  county 
seat  shall  bo  removed  unless  two  thirds  of  the  qualified  electors  of  the  county,  voting  on  the 
proposition  at  a  general  election,  shall  vote  in  favor  of  such  removal. 
County  seat,  how  removed. 

Sec.  12.  Wlienever  there  shall  be  presented  to  the  board  of  supervisors  of  any  county  a 
petition  signed  by  the  qualified  electors  of  such  county,  in  number  equal  to  a  majority  of  the 
votes  cast  at  the  preceding  general  election,  praying  for  the  submission  of  the  question  of  the 
removal  of  the  county  seat  of  such  county,  it  shall  be  the  duty  of  the  board  of  supervisors,  by 
due  proclamation,  to  submit  the  question  of  such  removal  of  the  county  seat  at  the  next  gen- 
eral election  to  the  qualified  electors  of  such  county.  The  election  shall  be  conducted  and  the 
returns  canvassed  in  all  respects  as  provided  by  law  for  the  conducting  general  elections  and 
canvassing  the  returns  thereof;  but  a  proposition  of  removal  of  a  county  seat  shall  not  bo  sub- 
mitted in  the  same  county  more  than  once  in  four  years. 

-_       ,  ^  .  BOARDS  OP  SUPERVISORS. 

number  of  supervisors. 

Sec.  13.      Each    county  must  have  a  board  of   supervisors,   consisting  of   five  members. 
[Amendment  approved  March  16,  1889;  Statutes  aiid  Amendments  1880,  232. \ 
Qualifications. 

Sec.  14.  Each  member  of  the  board  of  supervisors  must  be  an  elector  of  the  district  which 
he  represents,  and  must  have  been  such  for  at  least  one  year  immediately  preceding  his  elec- 
tion, and  shall  be  elected  by  such  district,  and  not  at  large. 

Election  and  classification. 

Sec.  15.  At  tlic  general  election  to  be  held  in  the  year  eighteen  hundred  and  eighty-four, 
a  full  board  of  supervisors  must  be  chosen  in  each  county.  They  shall  so  classify  themselves 
by  lot  that  three  of  them  shall  hold  office  for  four  years,  and  two  of  them  for  two  years.  The 
supervisors  elected  at  the  general  election  in  eighteen  hundred  and  eighty-six,  and  every  two 
years  thereafter,  shall  hold  office  for  four  years.  They  shall  take  their  office  on  the  first  Mon- 
day after  the  first  day  of  January  after  their  election. 
Districting. 

Sec.  16.  The  board  of  supervisors  may,  by  a  two-thirds  vote  of  the  members  of  said 
board,  change  the  boundaries  of  any  or  all  of  the  supervisor  districts  of  a  countj';  provided, 
however,  that  said  districts  shall  be  kept  as  nearly  equal  in  population  as  may  be;  and  provided 
further,  however,  that  the  boundaries  of  no  supervisor  district  shall  at  any  time  be  changed  in 
such  a  manner  as  to  afl"ect  the  term  of  office  of  any  supervisor  who  has  been  elected,  and  whose 
term  of  office  for  which  he  has  been  elected  has  not  expired;  and  provided  further,  that  no 
change  in  the  boundaries  of  any  supervisor  district  shall  be  made  within  the  ninety  days  next 
preceding  a  general  election.  [Amendment  approved  March  IG,  1889;  Statutes  and  Amendments 
1889,  2 J 2.] 
Governor  to  appoint  to  fill  vacancy. 

Sec.  17.  Whenever  a  vacancy  occurs  in  the  board  of  supervisors  of  a  county,  the  governor 
may  fill  the  vacancy  by  appointment,  and  the  appointee  shall  hold  the  office  until  the  election 
and  qualification  of  his  successor,  as  hereinafter  provided.  Whenever  a  vacancy  occurs  in  the 
board  of  supervisors  of  a  county,  the  board  shall  order  a  special  election  to  bo  held  in  said  dis- 
trict, on  the  fifth  Tuesday  after  the  vacancy  occurs,  for  the  election  of  a  supervisor  for  the 
unexpired  term,  unless  a  general  election  shall  bo  held  within  ninety  days  after  the  vacancy 
occurs;  and  in  such  case,  the  election  of  a  supervisor  shall  be  held  at  the  general  election  to  fill 
the  vacancy  for  the  unexpired  term.  [Amendment  approved  March  17,  1887;  Statutes  and 
Amendments  1887,  178.] 
Chairman. 

Sec.  18.     The  supervisors  shall  elect  a  chairman,  who  must  preside  at  all  meetings  of  the 
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board,  and  in  case  of  his  absence  or  inability  to  act,  the  members  present  must,  by  an  order 
entered  on  their  records,  select  one  of  their  number  to  act  as  chairman  temporarily.  Any 
member  of  tho  board  may  administer  oaths  to  any  person  when  necessary  in  the  performance 
of  their  official  duties.  Not  less  than  three  members  shall  constitute  a  quorum  for  the  trans- 
action of  business,  but  no  act  of  tho  board  shall  bo  valid  or  binding  unless  three  members  con- 
cur therein. 
County  clerk  and  chairman. 

Sec.  19.  The  county  clerk  is  ex  ofEcio  clerk  of  the  board  of  supervisors.  The  records  and 
minutes  of  the  board  must  be  signed  by  the  chairman  and  tho  clerk. 

^  ,   ,    .  CLERK.  OF  BOARD. 

Duty  of  cleric. 

Sec.  20.     Tho  clerk  of  the  board  must,  — 

1.  Record  all  the  proceedings  of  tho  board; 

2.  Make  full  entries  of  all  their  resolutions  and  decisions  on  all  questions  concerning  the  rais- 
ing of  money  for  and  tho  allowance  of  accounts  against  the  county; 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there  is  a  division,  or  at  the 
request  of  auy  member  present; 

4.  Immediately  after  the  adjournment  of  each  meeting  of  the  board,  prepare  and  certify 
duplicate  lists  of  all  claims  allowed  and  orders  made  for  the  payment  of  money,  giving  the 
name  of  the  claimant  or  payee  named  in  the  claim  or  order,  the  amount  and  date  of  each  claim 
or  order,  and  the  date  of  the  allowance  thereof,  whicli  said  lists  shall  be  countersigned  by 
the  chairman  of  the  board,  and  thereafter  said  clerk  shall  deliver  to  and  leave  with  the  auditor 
one  of  said  lists,  and  shall  deliver  to  and  leave  with  the  treasurer  the  other  list; 

5.  File  and  preserve  the  reports  of  the  county  treasurer  of  the  receipts  and  disbursements  of 
the  county; 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board; 

7.  Preserve  and  file  all  petitions  and  applications  for  franchises,  and  record  the  action  of  the 
board  thereon; 

8.  Authenticate,  with  the  signatui'e  and  seal  of  the  board,  the  proceedings  of  the  board  when- 
ever the  same  shall  be  ordered  published; 

9.  Authenticate,  with  his  signature  and  the  seal  of  the  board,  all  ordinances  or  lawa  passed 
by  the  board,  and  to  record  the  same  at  length  in  the  ordinance-book; 

10.  Record  all  orders  levying  taxes;  and, 

11.  Perform  all  other  duties  required  by  law,  or  any  rule  or  order  of  the  board. 
Duty  of  board. 

Sec.  21.  The  board  must  cause  to  be  kept,  — 

1.  A  minute-book,  in  which  must  be  recorded  all  orders  and  decisions  made  by  them,  and  the 
daily  proceedings  had  at  all  regular  and  special  meetings; 

2.  An  allowance-book,  in  which  must  be  recorded  all  orders  for  the  allowance  of  money  from 
the  county  treasury,  to  whom  made,  and  on  what  account,  dating,  numbering,  and  indexing 
the  same  through  each  year; 

3.  A  road-book,  containing  all  proceedings  and  adjudications  relating  to  the  establishment, 
maintenance,  change,  and  discontinuance  of  roads  and  road  districts; 

4.  A  franchise-book,  containing  all  franchises  granted  by  them,  for  what  purpose,  the  length 
of  time,  and  to  whom  granted,  the  amount  of  bond  and  license  tax  required; 

5.  A  warrant-book,  to  be  kept  by  the  county  auditor,  in  which  must  be  entered,  in  the  order 
of  drawing,  all  warrants  drawn  on  the  treasury,  with  their  number  and  reference  to  the  order 
on  the  minute-book,  with  the  date,  amount,  on  what  account,  and  name  of  payee; 

6.  An  ordinance-book,  in  which  must  be  entered  all  ordinances  or  laws  duly  passed  by  the 
board. 

Regular  meetings. 

Sec.  22.     The  board  of  supervisors  must  by  ordinance  provide  for  the  holding  of  regular 
meetings  of  the  board  at  their  respective  county  seats. 
Special  meetings. 

Sec.  23.  If  at  any  time  the  business  of  the  county  requires  a  meeting  of  the  board,  a  special 
meeting  may  be  ordered  by  a  majority  of  the  board.  The  order  must  be  signed  by  the  members 
calling  such  meeting,  and  must  be  entered  in  the  minutes  of  the  board.  Five  days'  notice  of 
such  meeting  must  be  given  by  the  clerk  to  the  members  not  joining  in  the  order.  The  order 
must  specify  the  business  to  be  transacted  at  such  special  meeting,  and  none  other  than  that 
specified  must  be  transacted  at  such  special  meeting. 
All  meetings  mxist  be  public. 

Sec.  24.  All  meetings  of  the  board  must  be  public,  and  the  books,  records,  and  accounts 
must  be  kept  at  the  office  of  the  clerk,  open  at  all  times  for  public  inspection,  free  of  charge. 

general  permanent  P0WER3  OF  BOARD. 

Poweis. 

Sec.  25.    The  boards  of  supervisors  in  their  respective  counties  have  jurisdiction  and  power, 
under  such  limitations  and  restrictions  as  are  prescribed  by  law,— 
Supervise  conduct  of  officei's. 

^-  /^P  suT^^Tvise  the  official  conduct  of  all  county  officers,  and  officers  of  all  districts  and  other 
subdivisions  of  the  county  charged  with  the  assessing,  collecting,  safe-keeping,  management,  or 
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disbursement  of  the  public  revenues;  see  that  they  faithfully  perform  their  duties,  direct 
prosecutions  for  delinquencies,  and  when  necessary  require  them  to  renew  their  official  bonds, 
make  reports,  and  present  their  books  and  accounts  for  inspection. 

Divide  county. 

2.  To  divide  the  counties  into  townships,  election,  school,  road,  supervisor,  sanitary,  and 
other  districts  required  by  law,  change  the  same,  and  create  others,  as  convenience  requires. 

Election  ■precincts. 

3.  To  establish,  abolish,  and  change  election  precincts,  and  to  appoint  inspectors  and  judges 
of  election,  canvass  all  election  returns,  declare  the  result,  and  order  the  county  clerk  to  issue 
certificates  thereof;  but  no  election  precinct  shall  be  established  or  abolished,  or  the  boundaries 
of  any  precinct  changed,  within  thirty  days  prior  to  any  election. 

Public  roads. 

4.  To  lay  out,  maintain,  control,  erect,  and  manage  public  roads,  turnpikes,  ferries,  and 
bridges  within  the  county,  and  to  grant  franchises  and  licenses  to  collect  tolls  thereon;  provided, 
where  the  cost  of  the  erection  of  any  bridge  exceeds  the  sum  of  live  hundred  dollars,  they  must 
advertise  for  bids,  together  with  plans,  specifications,  strain-sheets,  and  working  details  thereof, 
and  shall  let  the  contract  therefor  upon  the  plans  adopted  by  them,  which  shall  be  attached  to 
and  made  a  part  of  such  contract.  And  the  person  or  corporation  whose  plans  are  adopted  and 
to  whom  the  contract  is  awarded  shall  be  required  to  execute  a  bond,  to  be  approved  by  said 
board,  for  the  faithful  performance  of  such  contract;  provided,  that  the  road  overseers  in  tlicir 
respective  districts  shall  employ  all  labor  required,  and  direct  the  conduct  of  work  of  any  kind 
done  upon  any  and  all  public  roads. 

Indigent  sick  and  poor. 

5.  To  provide  for  the  care  and  maintenance  of  the  indigent  sick,  or  the  otherwise  dependent 
poor  of  the  county;  erect,  officer,  and  maintain  hospitals  and  poor-houses,  in  tlieir  discretion, 
therefor,  or  otherwise  provide  for  the  same;  and  for  such  purposes  to  levy  the  necessary  prop- 
erty or  poll  tax,  or  both,  therefor;  provided,  the  board  of  supervisors  shall  appoint  (not  let  to 
the  lowest  bidder)  some  suitable  person  or  persons  to  take  care  of  and  maintain  such  hospitals 
and  poor-houses;  and  the  board  shall  also  appoint  (not  let  to  the  lowest  bidder)  some  suitable 
graduate  in  medicine  to  attend  such  indigent  sick  or  otherwise  dependent  poor. 

Farm. 

6.  To  provide  a  farm  in  connection  with  the  county  hospital  or  poor-house,  and  make  regu- 
lations for  working  the  same. 

Booms  for  county  purposes. 

7.  When  there  are  no  necessary  county  buildings,  to  provide  suitable  rooms  for  county  pur- 
poses. 

Purchase  and  control  real  estate. 

8.  To  purchase,  receive  by  donation,  or  lease  any  real  or  personal  property  or  water  rights 
necessary  for  the  use  of  the  county,  preserve,  take  care  of,  and  manage,  and  control  the  same; 
but  uo  purchase  of  real  property  must  be  made  unless  a  notice  of  the  intention  of  the  board 
to  make  such  purchase,  describing  the  property  to  be  purchased,  the  price  to  be  paid  therefor, 
from  whom  it  is  proposed  to  be  purchased,  and  fixing  the  time  when  the  board  will  meet  to 
consummate  such  purchase,  shall  be  published  for  at  least  three  weeks  in  some  newspaper  of 
general  circulation  published  in  the  county;  or,  if  none  be  published  in  the  county,  then  by 
posting  such  notice  at  least  three  weeks  prior  to  the  time  when  the  board  will  meet  to  consum- 
mate such  purchase,  in  at  least  three  public  places  in  each  supervisor  district. 

Court-house,  jail,  and  hospital. 

9.  To  cause  to  be  erected,  or  rebuilt  and  furnished,  a  court-house,  jail,  hospital,  and  such 
other  public  buildings  as  may  be  necessary;  provided,  that  none  of  the  aforesaid  buildings  shall 
be  erected  or  constructed  until  the  jjlans  and  specifications  shall  have  been  made  therefor  and 
adopted  by  the  board.  All  such  buildings  must  be  erected  by  contract,  let  to  the  lowest 
responsible  bidder,  after  notice,  by  publication  in  a  newspaper  of  general  circulation  published 
in  such  county,  for  at  least  sixty  days.  In  case  there  is  no  newspaper  published  in  such 
county,  then  such  notice  shall  be  given  by  posting  in  three  public  places. 

Sell  certain  property  of  county, 

10.  To  sell  at  public  auction,  at  the  court-house  door,  after  thirty  days'  previous  notice,  given 
either  by  publication  in  a  newspaper  published  in  the  countj^  or  by  posting  in  five  public  places 
in  the  county,  and  convey  to  the  highest  bidder  for  cash,  any  property  belonging  to  the  county 
no  longer  required  for  public  use,  paying  the  proceeds  into  the  county  treasury  for  the  use  of 
the  county. 

Examine  and  audit  accounts. 

11.  To  examine  and  audit,  at  least  every  six  months,  the  accounts  of  all  officers  having  the 
care,  management,  collection,  or  disbursement  of  moneys  belonging  to  the  county,  or  appro- 
priated by  law  or  otherwise  for  its  use  and  benefit. 

Same. 

12.  To  examine,  settle,  and  allow  all  accounts  legally  chargeable  against  the  county,  except 
salaries  of  officers,  and  order  warrants  to  be  drawn  on  the  county  treasurer  therefor. 

Levy  taxes. 

13.  To  levy  taxes  upon  the  taxable  property  of  their  respective  counties  for  all  county  pur- 
poses, and  also  upon  the  taxable  property  of  any  district  for  the  construction  and  repair  of 
roads  and  highways,  and  other  district  purposes;  provided,  that  no  tax  shall  be  levied  upon  any 
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district  until  the  proposition  to  levy  tlie  same  has  been  submitted  to  the  qualified  electors  of 
such  district,  and  received  a  majority  of  all  the  legal  votes  cast  upon  such  proposition. 

Fund  indebtedness. 

14.  The  board  of  supervisors  of  any  county  having  an  outstanding  indebtedness  on  the  first 
day  of  January,  eighteen  hundred  and  eighty,  evidenced  by  bonds  or  warrants  thereof,  by  a 
vote  of  two  thirds  of  all  the  members  thereof,  are  empowered,  if  they  deem  it  for  the  public 
interest,  to  fund  and  refund  the  same,  and  issue  bonds  of  the  county  therefor,  in  sums  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars  each,  having  not  more  than 
twenty  years  to  run,  and  bearing  a  rate  of  interest  not  exceeding  seven  per  cent  per  annum, 
payable  semi-annually,  which  bonds  shall  be  substantially  in  the  following  form:  — 

No. .     The  county  of ,  in  the  state  of  California,  for  value  received,  promises  to  pay 

,  or  order,  at  the  office  of  the  treasurer  of  said  county,  in ,  on  the  first  day  of 

,  eighteen  hundred  and ,  or  at  any  time  before  that  date,  at  the  pleasure  of  the  county, 

the  sum  of  dollars,  gold  coin  of  the  United  States,  with  interest  at  the  rate  of per 

cent  per  annum,  payable  at  the  office  of  said  treasurer,  semi-annually,  on  the  first  day  of ■ 

and in  each  year,  on  presentation  and  surrender  of  the  interest  coupons  hereto  attached. 

This  bond  is  issued  by  the  board  of  supervisors,  in  conformity  with  a  resolution  of  said  board, 

dated  the day  of  ,  eighteen  hundred  and' ,  and  under  authority  conferred  upon 

said  board  by  the  provisions  of  an  act  of  the  legislature  of  California,  entitled  "An  Act  to 
establish  a  uniform  system  of  county  governments,"  approved  (insert  date  of  approval  of  this 
act). 

In  testimony  whereof,  the  said  county,  by  its  board  of  supervisors,  has  caused  this  bond  to 
be  signed  by  the  chairman  of  the  board,  and  attested  by  the  auditor,  with  the  county  seal  at- 
tached, this day  of ,  eighteen  hundred  and . 

,  Chairman  of  the  Board  of  Supervisors. 

Attest : ,  Auditor. 

And  the  interest  coupon  shall  be  in  the  following  form:  — 

The  treasurer  of County,  California,  will  pay  to  the  holder  hereof,  on  the day  of 

,  eighteen  hundred  and  — ^,  at  his  office,  in , dollars,  gold  coin,  for  interest  on 

county  bond  No. . 

,  County  Auditor. 

Treasurer  to  sell  and  deliver  bonds. 

(b)  Whenever  bonds  issued  under  this  chapter  shall  be  duly  executed,  numbered  consecu- 
tively, and  sealed,  they  shall  be  delivered  to  the  county  treasurer,  and  his  receipt  taken  there- 
for, and  he  shall  stand  charged  on  his  official  bond  with  all  bonds  delivered  to  him  and  the 
proceeds  thereof,  and  he  shall  sell  the  same  or  exchange  them  under  the  direction  of  the  board 
of  supervisors,  on  the  best  available  terms,  for  any  legal  indebtedness  of  the  county  outstand- 
ing on  the  first  day  of  January,  eighteen  hundi-ed  and  eighty,  but  in  neither  case  for  a  less 
sum  than  the  face  value  of  the  bonds  and  all  interest  accrued  on  them  at  the  date  of  such  sale 
or  exchange;  and  if  any  portion  of  such  bonds  are  sold  for  money,  the  proceeds  thereof  shall 
be  applied  exclusively  for  the  payment  of  liabilities  existing  against  the  county  at  and  before 
the  date  above  named.  When  they  are  exchanged  for  bonds  or  warrants,  or  other  legal  evi- 
dences of  county  indebtedness,  the  treasurer  shall  at  once  proceed  to  cancel  the  old  bonds  and 
such  other  evidences  of  indebtedness,  by  indorsing  on  the  face  thereof  the  amount  for  which 
they  were  received,  the  word  "canceled,"  and  the  date  of  cancellation.  He  shall  also  keep  a 
record  of  bonds  sold  or  exchanged  by  him  by  number,  date  of  sale,  amount,  date  of  maturity, 
the  name  and  post-office  address  of  purchasers,  and,  if  exchanged,  what  evidence  of  indebted- 
ness was  received  therefor;  which  record  shall  be  open  at  all  times  for  inspection  by  the  public. 
Whenever  the  holder  of  any  bond  shall  sell  or  transfer  it,  the  purchaser  shall  notify  the  treas- 
urer of  such  sale  or  transfer,  giving  at  the  same  time  the  number  of  the  bonds  transferred  and 
his  post-office  address,  and  every  transfer  shall  be  noted  on  the  record.  The  treasurer  shall 
also  report  under  oath  to  the  board,  at  each  regular  session,  a  statement  of  all  bonds  sold  or 
exchanged  by  him  since  the  preceding  report,  and  the  date  of  such  sale  or  exchange,  and,  when 
exchanged,  a  list  or  description  of  the  county  indebtedness  exchanged  therefor,  and  the  amount 
of  accrued  interest  received  by  him  on  such  sale  or  exchange,  which  latter  sum  shall  be  charged 
to  him  as  money  received  by  him  on  bond  fund,  and  so  entered  by  him  on  his  books;  biit  such 
bonds  shall  not  be  sold  or  exchanged  for  any  indebtedness  of  the  county,  except  by  the  ap- 
proval of  the  board  of  supervisors  of  said  county.  No  sale  shall  be  made  of  any  such  bond 
except  to  the  highest  bidder  after  advertising  bids  for  the  purchase  of  the  same  for  not  less 
than  three  weeks  in  at  least  one  newspaper  published  in  the  county,  the  right  being  reserved 
in  such  advertisement  to  reject  any  and  all  such  bids. 

Levy  to  pay  interest  and  principal. 

(c)  The  board  of  supervisors  shall  cause  to  be  assessed  and  levied  each  year,  upon  the  tax- 
able property  of  the  county,  in  addition  to  the  levy  authorized  for  other  purposes,  a  sufficient 
sum  to  pay  the  interest  on  outstanding  bonds  issued  in  conformity  with  the  provisions  of  this 
act,  accruing  before  the  next  annual  levy,  and  such  proportions  of  the  principal  that  at  the  end 
of  five  years  the  sum  raised  from  such  levies  shall  equal  at  least  twenty  per  cent  of  the  amount 
of  bonds  issued;  at  the  end  of  nine  years  at  least  forty  per  cent  of  the  amount,  and  at  and 
before  the  date  of  maturity  of  the  bonds  shall  be  equal  to  the  whole  amount  of  the  principal 
and  interest;  and  the  money  arising  from  such  levies  shall  be  known  as  the  bond  fund,  and 
shall  be  used  for  the  payment  of  bonds  and  interest  coupons,  and  for  no  other  purpose  what- 
ever; and  the  treasurer  shall  open  and  keep  in  his  books  a  separate  and  special  account  thereof, 
which  shall  at  all  times  show  the  exact  condition  of  said  bond  fund. 
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Redemption  of  bonds. 

{d)  Whenever  the  amount  in  the  hands  of  the  treasurer  belonging  to  the  bond  fund,  after 
setting  aside  the  sum  required  to  pay  the  interest  maturing  before  the  next  levy,  is  sufficient  to 
redeem  one  or  more  bonds,  he  shall  notify,  by  mail,  the  owner  of  such  bond  or  bonds  that  lie 
is  prepared  to  pay  the  same,  with  all  interest  accrued  thereon,  and  that  if  not  presented  for 
payment  or  redemption  within  forty  days  after  the  date  of  such  notice,  the  interest  on  such 
bond  shall  cease  and  the  amount  due  thereon  shall  be  set  aside  for  its  paj'ment  whenever  pre- 
sented. The  notice  shall  be  directed  to  his  post-office  address,  as  shown  by  the  record  kept  in 
the  treasurer's  office.  If  said  bonds  are  not  so  presented,  interest  shall  cease,  and  the  amount 
due  be  set  aside  as  specified  in  said  advertisement.  All  redemptions  shall  be  made  in  the  exact 
order  of  their  issuance,  beginning  at  the  lowest  or  first  number,  and  the  notice  herein  required 
shall  be  directed  to  the  post-office  address  of  the  owner,  as  shown  by  the  record  kept  in  the 
treasurer's  office. 
State  to  levy  tax  if  county  fails. 

{e)  If  the  board  of  supervisors  of  any  county  which  has  issued  bonds  under  the  provisions 
of  this  act  shall  fail  to  make  the  levy  necessary  to  pay  such  bonds  or  interest  coupons  at  ma- 
turity, and  the  same  shall  have  been  presented  to  the  county  treasurer  and  the  payment  thereof 
refused,  the  owner  may  file  the  bond,  together  with  all  unpaid  coupons,  with  the  state  con- 
troller, taking  his  receipt  therefor,  and  the  same  shall  be  registered  in  the  state  controller's 
office;  and  the  state  board  of  equalization  shall,  at  their  next  session,  and  at  each  annual  equali- 
zation thereafter,  add  to  the  state  tax  to  be  levied  in  said  county  a  sufficient  rate  to  realize  the 
amount  of  principal  or  interest  past  due  and  to  become  due  prior  to  the  next  levy,  and  the 
same  shall  be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid  into  the  state  treasury, 
and  passed  to  the  special  credit  of  such  county  as  bond  tax,  and  shall  be  paid  by  warrants,  as 
the  payments  mature,  to  the  holder  of  such  registered  obligations,  as  shown  by  the  register  iu 
the  office  of  the  state  controller,  until  the  same  shall  be  fully  satisfied  and  discharged,  any  bal- 
ance then  remaining  being  passed  to  the  general  account  and  credit  of  said  county. 
Public  pounds. 

15.  To  maintain,  regulate,  and  govern  public  pounds,  fix  the  limits  within  which  animals 
shall  not  run  at  large,  and  appoint  pound-keepers,  who  shall  be  paid  out  of  the  fines  imposed 
and  collected  from  the  owners  of  impounded  animals,  and  from  no  other  source. 

Equalize  assessments. 

16.  To  equalize  assessments. 
Control  S7iits. 

17.  To  direct  and  control  the  prosecution  and  defense  of  all  suits  to  which  the  county  is  a 
party,  and  to  employ  counsel  to  assist  the  district  attorney  in  conducting  the  same. 

Insure  buildinrjs. 

18.  To  insure  the  county  buildings  in  the  name  of  and  for  the  benefit  of  the  county. 
Grant  license. 

19.  To  grant  licenses  and  franchises  for  constructing,  keeping,  and  taking  tolls  on  roads, 
bridges,  ferries,  wharves,  chutes,  booms,  and  piers. 

Establish  fu  nds. 

20.  To  establish  a  salary  fund,  and  also  such  other  county  funds  as  they  may  deem  necessary 
for  the  proper  transaction  of  the  business  of  the  county,  and  to  transfer  moneys  from  one  fund 
to  another,  as  the  public  interest  may  require. 

Fill  vacancies. 

21 .  To  fill  by  appointment  all  vacancies  that  may  occur  in  any  office  filled  by  the  appoint- 
ment of  the  board  of  supervisors  and  elective  county  or  township  officers,  except  in  those  of 
judge  of  the  superior  court  and  supervisor.     The  appointee  to  hold  office  for  the  unexpired  term. 

To  provide  for  presci-vation  of  public  health. 

22.  To  adopt  such  provisions  for  the  preservation  of  the  health  of  their  respective  counties, 
or  any  district  therein,  or  portion  thereof,  as  they  may  deem  necessary,  and  to  provide  for  pay- 
ing the  exi^enses  thereof,  and  when  the  expense  is  incurred  in  a  district  or  portion  of  a  count}', 
for  the  particular  benefit  thereof,  the  board  may  fix  the  boundaries  of  such  district  or  portion, 
and  levy  a  tax  on  the  property  therein  to  pay  the  same;  the  tax  to  be  levied  and  collected  in 
the  same  manner  as  other  taxes  are  levied  and  collected.  The  rate  of  taxation  shall  bo  ascer- 
tained by  deducting  fifteen  per  cent  for  anticipated  delinquencies  from  the  aggregate  assessed 
value  of  tlio  property  in  the  district,  as  it  appears  on  the  assessment  roll  of  the  count}',  and 
then  dividing  tlie  sum  voted  by  the  remainder  of  such  aggregate  assessed  value.  Whenever  a 
sanitary  district  has  been  formed  as  is  herein  provided,  it  shall  tiicn  be  tlic  duty  of  the  board  of 
supervisors,  by  ordinance,  to  appoint  a  board  of  health,  which  shall  consist  of  not  less  than 
three  persons,  and  the  members  of  the  board  shall  hold  their  ofiicos  for  the  term  of  two  years, 
and  shall  serve  without  compensation.  The  board  of  health  so  appointed  shall  have  a  general 
supervision  of  all  the  matters  appertaining  to  the  sanitary  condition  of  the  district,  and  may 
make  such  rules  and  regulations  in  relation  thereto  as  are  not  inconsistent  with  law.  Tliey 
shall  have  power,  subject  to  the  approval  of  the  board  of  supervisors,  to  construct  aud  maintain 
sewers;  and  in  times  of  epidemics,  to  locate  and  establish  pest-houses,  and  to  do  and  perform 
such  other  acts  as  the  health  of  the  people  of  the  district  may  require.  All  expenses  neces- 
sarily incurred  in  carrying  out  the  pr()vis;ion3  of  this  section  must  be  provided  for  by  the  board 
of  supervisors,  who  may  make  apx)ropriation  therefor  out  of  the  sanitary  district  fund,  derived 
from  taxes  levied  in  said  district,  and  to  bo  known  as  the  sanitary  district  fund. 
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Fix  price  of  advertising,  etc. 

23.  The  boaril  of  supervisors  shall  annually  advertise  for  at  least  ten  days  in  the  official 
newspaper  of  the  county  for  sealed  bids  for  furnishing  the  county  and  its  ofHcers,  for  the  ensu- 
ing year,  with  stationery.  Such  advertisement  shall  specify  the  amount  and  kind  of  stationery 
to  be  furnished.  All  bids  shall  state  separately  the  price  of  each  article  of  stationery  to  be 
furnished.  In  considering  such  bids,  the  board  may  accej^t  or  reject  all  or  any  of  them,  or 
may  accept  or  reject  a  part  of  any  such  bid;  and  all  such  supplies  furnished  to  the  county,  or 
any  officer  thereof,  shall  be  furnished  at  a  price  no  greater  than  is  specified  in  the  bid  which 
may  be  accepted  by  the  board.  The  Ijoard  of  supervisors  shall  annually  fix  the  price  at  which 
tlie  county  shall  be  supplied  with  job  printing  and  blank-books,  and  also  the  price  of  all  county 
advertising,  and  each  county  officer  shall  procure  such  blank-books,  job  printing,  and  adver- 
tising at  a  price  no  greater  than  is  so  fixed,  and  certify  the  bills  therefor  to  the  board  of  super- 
visors; ■provided,  that  a  square  of  advertising  shall  be  two  hundred  and  forty  ems  nonpareil; 
and  prodded,  that  no  supplies,  printing,  stationery,  or  books  shall  be  procured  of  any  person 
or  firm  wliose  paper  has  not  been  published,  or  whose  place  of  business  has  not  been  established, 
in  the  county  for  six  months  or  more  prior  to  the  time  of  fixing  said  prices;  provided,  that  said 
supplies  and  advertisements  shall  be  procured  within  the  county  when  practicable. 

Send-anmial  statement. 

24.  Tlie  board  shall  cause  to  be  published  a  semi-annual  statement  of  the  financial  condition 
of  the  county,  showing  in  detail  the  expenditures  authorized  during  the  preceding  six  months, 
and  after  each  session  of  the  board,  a  fair  statement  of  all  their  proceedings. 

Enforce  rules. 

L'o.  To  make  and  enforce  such  rules  and  regulations  for  the  government  of  their  body,  the 
preservation  of  order,  and  tlie  transaction  of  business  as  may  be  necessary. 

Adopt  a  seal. 

26.  To  adopt  a  seal  for  their  board,  a  description  and  impression  whereof  must  be  filed  in  the 
office  of  the  county  clerk  and  of  the  secretary  of  state. 

License  shows,  etc. 

27.  To  license,  for  purposes  of  regulation  and  revenue,  all  and  every  kind  of  business  not 
prohibited  by  law,  and  transacted  or  carried  on  in  such  county,  and  all  shows,  exhibitions,  and 
lawful  games  carried  on  therein,  to  fix  the  rates  of  license  tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  same,  by  suit  or  otherwise. 

De--^truction  of  gophers,  etc. 

28.  To  provide  for  the  destruction  of  gophers,  squirrels,  other  wild  animals,  noxious  weeds, 
and  insects  injurious  to  fruit  or  fruit-trees,  or  vines,  or  vegetable  or  plant  life. 

Injuries  to  sheep  —  Dog  tax. 

29.  To  provide  for  the  prevention  of  injuries  to  sheep  by  dogs,  and  to  tax  dogs  and  direct  the 
application  of  the  tax. 

Working  prisoners. 

30.  To  provide  for  the  working  of  prisoners  confined  in  the  county  jail,  under  judgment  of 
conviction  of  misdemeanor,  under  the  direction  of  some  responsible  person,  upon  the  public 
grounds,  roads,  streets,  alleys,  highways,  or  public  buildings,  or  in  such  other  places  as  may  be 
deemed  advisable,  for  the  benefit  of  the  county. 

Inspection  of  merchandise,  etc. 

31.  To  provide  for  the  inspection,  measurement,  or  graduation  of  any  merchandise,  manu- 
facture, or  commodity,  and  to  appoint  the  necessary  officers  therefor. 

Burying  dead. 

32.  To  provide  for  the  burying  of  the  indigent  dead. 
Enforcing  regidations. 

33.  To  make  and  enforce,  within  the  limits  of  their  county,  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws. 

Adopt  rules. 

34.  To  adopt  such  rules  and  regulations,  within  their  respective  counties,  with  regard  to 
keeping  and  storing  of  every  description  of  gunpowder,  hercules  powder,  giant  powder,  or  other 
combustible  material,  as  the  safety  and  protection  of  the  lives  and  property  of  individuals  may 
require. 

Perform  other  acts. 

35.  To  do  and  perform  all  other  acts  and  things  required  by  law  not  in  this  act  enumerated, 
or  which  may  be  necessary  to  the  full  discharge  of  the  duties  of  the  legislative  authority  of  the 
county  government. 

Assistant  district  attorney. 

36.  To  authorize  the  district  attorney  to  appoint  an  assistant  district  attorney,  if,  in  their 
judgment,  it  may  be  necessary  for  the  proper  discharge  of  the  duties  of  the  district  attorney, 
and  to  allow  such  assistant  district  attorney  such  compensation  for  his  services  as  they  may 
determine,  not  to  exceed,  unless  otherwise  in  this  act  provided,  the  sum  of  fifteen  hundred 
dollars  per  annum. 

Inducing  immigration. 

37.  To  appropriate  from  the  general  fund  of  the  county  not  to  exceed  the  sum  of  one  thousand 
(1,000)  dollars  in  any  one  year,  to  aid  in  or  carry  on  the  work  of  inducing  immigration  thereto. 
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Regulate  nets  and  seines. 

38.  To  regulate  and  determine  the  kinds  of  nets  and  seines,  and  the  size  of  the  meshes 
thereof,  to  be  used  in  fishing. 

Wagons  and  veJdcles. 

3d.  By  proper  ordinances  to  enforce  within  the  limits  of  their  counties  all  such  regulations 
concerning  the  size  of  wagons  and  vehicles  of  all  kinds  to  be  used  on  the  roads  or  highways, 
and  the  width  of  tires  on  the  same,  as  is  not  in  conflict  with  general  laws.  [Amendment 
approved  March  16,  1889;  Statutes  and  Amendments  18S9,  232. '[ 

Bequisites  of  ordinances. 

Sec.  26.     The  enacting  clause  of  all  ordinances  of  the  board  shall  be  as  follows:  "The  board 

of  supervisors  of  the  county  of do  ordain  as  follows."     Every  ordinance  shall  be  signed  by 

the  chairman  of  the  board  and  attested  by  the  clerk.  On  the  passage  of  all  ordinances,  the  votes 
of  the  several  members  of  the  board  shall  be  entered  on  the  minutes,  and  all  ordinances  shall 
be  entered  at  length  in  the  ordinance-book.  No  ordinance  passed  by  the  board  shall  take  effect 
within  less  than  fifteen  days  after  its  passage,  and  before  the  expiration  of  the  said  fifteen  days 
the  same  shall  be  published,  with  the  names  of  the  members  voting  for  and  against  the  same, 
for  at  least  one  week,  in  some  newspaper  published  in  the  county,  if  there  be  one,  and  if  there 
be  none  published  in  the  county,  then  such  ordinance  shall  be  posted  at  the  court-house  door 
at  least  one  week.  An  order  entered  in  the  minutes  of  the  board  that  such  ordinance  has  been 
duly  published  or  posted  shall  ]je  prima  facie  proof  of  such  publication  or  posting. 

Sheriff  to  attend  meetings. 

Sec.  27.  The  board  of  supervisors  shall  have  power  to  direct  the  sheriff  to  attend,  in  person 
or  by  deputy,  all  the  meetings  of  the  board,  to  preserve  order,  serve  notices,  subpoenas,  cita- 
tions, or  other  process,  as  directed  by  the  board, 

Suhpcena  for  tvifnesses,  hooJcs,  etc. 

Sec.  28.  Whenever  the  board  of  supervisors  of  any  county  shall  deem  it  necessary  or  im- 
portant to  examine  any  person  as  a  witness  iipon  any  subject  or  matter  within  the  jurisdiction 
of  such  board,  or  to  examine  any  officer  of  the  county  in  relation  to  the  discharge  of  his  official 
duties,  as  to  the  receipt  or  disposition  by  him  of  any  moncj^s,  or  concerning  tho  possession  or 
disbursement  by  him  of  any  property  belonging  to  the  county,  or  to  use,  inspect,  or  examine 
any  books,  account,  voucher,  or  document  iu  tlic  possession  of  such  officer  or  other  person,  or 
under  his  control,  relating  to  the  affairs  or  interests  of  such  county,  the  chairman  of  such  board 
shall  issue  a  subpoena  in  proper  form,  commanding  such  person  or  oflicer  to  appear  before  such 
board,  at  a  time  and  place  therein  specified,  to  be  examined  as  a  witness,  and  such  subpoena 
may  contain  a  clause  requiring  such  person  or  officer  to  produce  on  such  examination  all  books, 
papers,  and  documents  in  his  possession,  or  itnder  his  control,  relating  to  the  affairs  or  interests 
of  the  county. 

Subpoena,  how  served. 

Sec.  29.  It  shall  be  the  duty  of  the  sheriff,  or  any  deputy  sheriff  of  the  county  to  whom  the 
subpoena  may  be  delivered,  to  serve  the  same  by  reading  it  to  tho  person  named  therein,  and  at 
the  same  time  delivering  him  a  copy  thereof,  and  his  official  return  thereon  of  the  time  and 
place  of  such  service  shall  be  prima  facia  evidence  thereof. 

Power  of  chairman  of  committee. 

Sec.  30.  Whenever  the  board  of  supervisors  shall  have  appointed  any  member  of  their  body 
a  committee  upon  any  subject  or  matter  of  which  the  board  has  jurisdiction,  and  shall  have  con- 
ferred upon  such  committee  power  to  send  for  persons  and  papers,  tho  chairman  of  such  com- 
mittee shall  possess  all  the  powers  and  bo  liable  to  all  the  duties  herein  given  to  and  imposed 
upon  the  chairman  of  the  board  of  supervisors. 

Pexalty  for  neglect  to  appear  and  testify. 

Sec.  31.  Whenever  any  person  duly  subpoenaed  to  appear  and  give  evidence,  or  to  produce 
any  books  and  papers,  as  herein  provided,  shall  neglect  or  refuse  to  appear,  or  to  produce  such 
books  and  papers  according  to  the  exigency  of  such  subpoena,  or  shall  refuse  to  testify  before 
such  board  or  committee,  or  to  answer  any  questions  which  a  majority  thereof  shall  decide  to 
be  proper  and  pertinent,  ho  shall  be  deemed  in  contempt,  and  it  shall  be  tho  duty  of  the  chair- 
man of  the  board  or  of  the  committee,  as  the  case  may  be,  to  report  the  fact  to  the  judge  of  tho 
superior  court  of  the  county,  or  of  the  city  and  count}',  who  shall  thereupon  issue  an  attacli- 
ment  in  the  form  usual  in  the  court  of  which  ho  shall  be  judge,  directed  to  tho  sheriff  of  tho 
county  where  s^ich  witness  was  required  to  appear  and  testify,  commanding  tho  said  sheriff  to 
attach  such  person,  and  forthwith  bring  him  before  the  judgo  by  whose  order  such  attachment 
was  issued. 

Same. 

Sec.  32.  On  the  return  of  tlie  attachment  and  the  production  of  tho  body  of  tho  defendant, 
the  said  judge  shall  have  jurisdiction  of  tho  matter,  and  the  person  charged  may  purge  himself 
of  tlie  contempt  in  the  same  way,  and  the  same  proceedings  shall  bo  had,  and  tho  same  penalties 
may  be  imposed,  and  the  samo  punishment  inflicted,  as  iu  case  of  a  witness  subpoenaed  to  ap- 
pear and  give  evidence  on  the  trial  of  a  civil  cause  before  a  superior  court. 

Not  entitled  to  fees. 

Sec.  33.  The  witnesses  summoned  to  testify  on  behalf  of  the  county  in  matters  of  public 
concern  before  the  board  of  supervisors  are  not  entitled  to  have  their  fees  prepaid;  but  tho 
board  must  allow  them  reasonable  compensation  for  the  expenses  of  their  attendance. 
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Board  must  provide  hlanlcs,  etc.,  for  elections. 

Sec.  31.     The  board  must  provide  printed  copies  of  the  great  register,  poll  lists,  poll-books, 
blank  returns  and  certificates,  proclamations  of  elections,  and  other  appropriate  and  necessary 
appliances  for  holding  all  elections  in  the  county,  and  allow  reasonable  charges  therefor,  and 
for  the  transmission  and  return  of  the  same  to  the  proper  officers. 
Certijicates  to  he  issued  by  cleric. 

Sec.  35.     Whenever,  as  canvassers,  the  board  of  supervisors  have  declared  the  result  of  an 
election  held  in  the  county,  certificates  must  be,  by  the  county  clerk,  issued  to  all  persons 
elected  to  a  county  office,  or  to  a  township  or  district  office  therein;  and  such  other  certificates 
must  be  made  out  and  transmitted  as  required  by  law. 
Limitations  on  swpervkors. 

Sec.  3G.  The  board  must  not,  for  any  purpose,  contract  debts  or  liabilities,  except  in  pursu- 
ance of  law,  nor  shall  such  indebtedness  or  liability  in  any  manner  or  for  any  purpose,  except 
as  permitted  in  section  five  of  this  act,  exceed  in  any  fiscal  year  the  income  and  revenue  pro- 
vided for  such  year.  It  shall  be  the  duty  of  the  auditor,  at  the  commencement  of  each  regular 
session  of  the  board,  to  lay  before  it  a  statement  prepared  by  hini  of  the  aggregate  amount  of 
allowances  against  each  fund,  and  of  salaries  and  liabilities  fixed  by  law  paid  or  payable  there- 
from since  the  beginning  of  the  fiscal  year,  together  with  a  statement  of  receipts  of  each  fund 
for  that  portion  of  the  year  already  elapsed,  and  an  exact  estimate  of  the  revenue  for  the 
remainder  of  the  j'ear  apportioned  to  the  difi"erent  funds,  based  upon  the  receipts  for  the  corre- 
sponding portion  of  the  preceding  year.  Whenever  the  board  shall  have  levied  the  state  and 
county  tax  for  the  fiscal  year,  the  auditor's  estimates  for  the  remainder  of  the  year  shall,  as 
to  receipts  from  property  tax,  be  based  upon  the  assessment  roll  and  tax  levy,  deducting  ten 
per  cent  for  anticipated  delinquencies.  The  board  shall  have  no  power  to  make  allowances 
against  any  fund  which,  with  allowances  previously  made,  and  salaries  and  liabilities  fixed  by 
law  payable  therefrom,  shall  exceed  the  auditor's  estimate  of  revenue  for  the  year,  or  such  pro- 
portion thereof  as  the  time  already  elapsed  shall  bear  to  the  entire  year.  Any  allowance  made 
contrary  to  the  provisions  of  this  section  shall  be  null  and  void,  and  the  auditor  shall  not  draw 
his  warrant  therefor,  nor  the  treasurer  pay  the  same.  When  several  allowances  are  made  on 
the  same  day,  they  shall  be  deemed  to  have  been  made  in  the  order  in  which  they  are  entered 
in  the  allowance-book,  and  shall  be  certified  in  that  order  by  the  auditor. 
Hoio  bonded  debt  may  be  contracted. 

Sec.  37.  The  supervisors  can  only  contract  a  bonded  indebtedness  other  than  such  as  is 
authorized  by  section  twenty-six  of  this  act,  as  follows:  They  shall,  by  order,  specify  the  par- 
ticular purpose  for  which  the  indebtedness  is  to  be  created,  and  the  amount  of  bonds  which 
they  propose  to  issue,  and  shall  further  provide  for  submitting  the  question  of  the  issue  of  said 
bonds  to  the  qualified  electors  of  the  county  at  the  next  general  election,  or  at  a  special  elec- 
tion to  be  called  by  the  board  for  that  purpose.  If  a  special  election,  none  but  qualified  voters 
of  the  county  shall  be  permitted  to  vote  thereat,  and  it  shall  be  held  as  nearly  as  possible  in 
conformity  with  the  general  election  law  of  this  state.  Notice  shall  be  given  of  such  election, 
by  publication  in  some  newspaper  or  newspapers  published  in  the  county,  for  four  weeks  prior 
thei'cto.  If  there  be  no  newspaper  so  published,  then  by  posting  notices  for  the  same  time  in 
each  election  precinct  in  the  county,  and  at  the  court-house  door.  The  ballots  shall  be  printed, 
"For  the  issue  of  bonds,"  or,  "Against  the  issue  of  bonds."  If  two  thirds  of  the  electors  of 
the  county  voting  at  such  election  shall  vote  in  favor  of  issuing  bonds,  and  not  otherwise,  the 
board  may  proceed  to  issue  the  amount  of  bonds  specified,  in  the  manner  provided  in  this  act 
for  funding  the  floating  indebtedness  of  the  county;  and  all  the  provisions  of  this  act  relating 
to  the  issue  and  payment  of  bonds  in  the  latter  case  shall  apply  to  bonds  issued  under  this  sec- 
tion, except  that  such  bonds  shall  not  run  for  more  than  twenty  years;  and  the  board  shall  levy 
the  tax  necessary  to  create  a  sinking  fund  for  the  payment  of  the  principal  of  said  bonds,  in 
each  and  every  year  after  their  issue,  until  finally  paid.  The  revenue  derived  from  the  sale  of 
said  bonds  shall  be  applied  to  the  purpose  or  purposes  specified  in  the  order  of  the  board,  and 
no  other.  Should  there  be  any  surplus,  it  shall  be  applied  toward  the  payment  of  said  bonds. 
Hoio  cost  ofbuildinrjs,  etc.,  may  be  increased. 

Sec.  38.  Whenever  the  board  of  supervisors  shall  have  adopted  plans  and  specifications  for 
the  erection,  alteration,  construction,  or  repair  of  any  public  building,  bridge,  or  other  public 
structure,  such  plans  and  specifications  shall  not  be  altered  or  changed  in  any  manner  whereby 
the  cost  of  such  building,  bridge,  or  structure  shall  be  increased,  unless  they  shall  first  so  order 
by  a  vote  of  four  fifths  of  their  number. 
Consent  of  contractor  necessanj. 

Sec.  39.  Whenever  the  board  of  supervisors  shall  have  entered  into  a  contract  for  the  erec- 
tion, construction,  alteration,  or  repair  of  any  jjublic  building,  bridge,  or  other  public  struc- 
ture, such  contract  shall  not  be  altered  or  changed  in  any  manner  unless  they  shall  by  a  vote  of 
four  fifths  of  their  number,  and  with  the  consent  of  the  contractor,  first  so  order.  And  when- 
ever any  such  change  or  alteration  shall  be  so  ordered,  the  particular  change  or  alteration  shall 
be  specified  in  writing,  and  the  cost  thereof  agreed  upon  between  the  board  and  the  contractor. 
In  no  case  shall  the  board  ever  pay  or  become  liable  to  pay  for  any  extra  work  done  on  such 
buddings  or  public  structures. 
Limitation  on  county  officers. 

Sec.  40.  No  county  officer  shall,  except  for  his  own  service,  present  any  claim,  account,  or 
demand,  for  allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  in  the 
claim  or  demand  made  by  any  other.  Any  person  may  appear  before  the  board  and  oppose  the 
allowance  of  any  claim  or  demand  made  against  the  county. 
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Claims  must  he  itemized. 

Sec.  41.  The  board  of  supervisors  must  not  hear  or  consider  any  claim  in  favor  of  any  per- 
son, corporation,  company,  or  association,  against  the  county,  nor  shall  the  board  credit  or 
allow  any  claim  or  bill  against  any  county  or  district  fund,  unless  the  same  be  itemized,  giving 
names,  dates,  the  particular  services  rendered,  character  of  process  served,  upon  whom,  distance 
traveled,  where  and  when,  character  of  work  done,  number  of  daj's  engaged,  materials  fur- 
nished, to  whom,  and  quantity,  and  price  paid  therefor,  dul}"^  verified  as  to  its  correctness,  and 
that  the  amount  claimed  is  justly  due,  is  presented  and  filed  with  the  clerk  of  the  board  within 
a  year  after  the  last  item  of  the  account  or  claim  accrued.  This  section  as  to  itemizing  shall 
not  apply  to  services  rendered  under  section  one  hundred  and  forty-eight;  provided,  that  such 
services  are  substantially  stated  with  their  value,  and  verified  as  above.  It  iu  case  of  any  claim 
which  requires  itemizing  the  board  do  not  hear  or  consider  the  same  because  it  is  not  itemized, 
they  shall  cause  notice  to  be  given  to  the  claimant,  or  his  attorney,  of  that  fact,  and  give  time 
to  have  the  claim  itemized  and  verified. 

Claims  must  be  itemized. 

Sec.  42.     No  account  must  be  passed  upon  by  the  board  unless  made  out  as  prescribed  in 
the  preceding  section,  and  filed  by  the  clerk  at  least  one  day  prior  to  the  session  at  which  it  is 
asked  to  bo  heard. 
Certain  claims  to  be  rejected. 

Sec.  43.  When  the  board  finds  that  any  claim  presented  is  not  payable  by  the  county,  or  is 
not  a  proper  county  charge,  it  must  be  rejected;  if  they  find  it  to  be  a  proper  county  charge, 
but  greater  in  amount  than  is  justly  due,  the  board  may  allow  the  claim  in  part  and  draw  a 
warrant  for  the  portion  allowed,  on  the  claimant  filing  a  receipt  in  full  for  his  account.  If  the 
claimant  is  unwilling  to  receive  such  amount  in  full  payment,  the  claim  may  be  again  con- 
sidered at  the  next  regular  succeeding  session  of  the  board,  but  not  afterwards. 

Proceedings  after  rejection  of  claim. 

Sec.  44.  A  claimant  dissatisfied  with  the  rejection  of  his  claim  or  demand,  or  with  the 
amount  allowed  him  on  his  account,  may  sue  the  county  therefor  at  any  time  within  six  months 
after  the  final  action  of  the  board,  but  not  afterward;  and  if,  in  such  action,  judgment  is  re- 
covered for  more  than  the  board  allowed,  on  presentation  of  a  certified  copy  of  the  judgment, 
the  board  must  allow  and  pay  the  same,  togetlier  with  the  costs  adjudged;  but  if  no  more  is 
recovered  than  the  board  allowed,  the  board  must  pay  the  claimant  no  more  than  was  originally 
allowed. 

Warrant  must  s^ecfy  fund. 

Sec.  45.  Warrants  drawn  by  order  of  the  supervisors  on  the  county  treasury  for  the  cur- 
rent expenses  during  each  year  must  specify  the  liability  for  which  they  are  drawn,  and  wlien 
they  accrued,  and  must  be  paid  in  the  order  of  presentation  to  the  treasurer.  If  the  fund  is 
insufficient  to  pay  any  warrant,  it  must  be  registered,  and  thereafter  paid  in  the  order  of  its 
registration. 
No  member  of  board  must  be  interested  in  certain  claims. 

Sec.  46.  No  member  of  the  board  must  be  interested,  directly  or  indirectly,  in  any  property 
purchased  for  the  use  of  tlie  county,  nor  in  any  purchase  or  sale  of  property  belonging  to  the 
county,  nor  in  any  contract  made  by  the  board,  or  other  person  on  behalf  of  the  county,  for 
the  erection  of  public  buildings,  the  opening  or  improvement  of  roads,  or  the  building  of 
bridges,  or  for  other  purposes. 
Tra7isfcr  of  order  in  ivldch  board  is  interested. 

Sec.  47.  Whenever  an  application  is  made  to  the  board  for  an  order,  franchise,  or  license 
relating  to  any  toll-road,  bridge,  ferry,  wharf,  chute,  pier,  or  other  subject  over  which  the 
board  has  jurisdiction,  in  which  a  majority  of  the  board  are  interested,  the  application,  by 
order  of  the  board,  must  be  transferred  to  the  superior  court  of  the  county.  The  clerk  of  the 
board  must  thereupon  certify  the  application,  and  all  orders  and  papers  relating  thereto,  to 
said  superior  court,  and  thereafter  the  said  superior  court  shall  have  full  jurisdiction  to  hear  and 
determme  the  application. 
Notices,  where  posted. 

Sec.  48.     All  public  notices  of  proceedings  of  or  to  be  had  before  the  board,  not  otherwise 
specially  provided  for,  must  be  posted  at  the  court-house  door  and  two  other  public  places  iu 
the  county. 
Shade  trees. 

Sec.  49.  The  board,  under  such  regulations  as  they  may  adopt,  may  encourage  the  planting 
and  preservation  of  shade  and  ornamental  trees  on  the  public  roads  and  higliM-ays,  and  on  and 
about  the  public  grounds  and  buildings  of  the  county,  and  pay  to  persons  planting  and  culti- 
vating the  same,  for  every  living  tree  thus  planted,  at  the  age  of  four  years,  a  sum  not  exceed- 
ing one  dollar. 
Eeport  of  assessor. 

Sec.  50.  The  board  must  require  the  assessor  to  report  to  the  state  board  of  equalization 
annually  a  true  statement  of  the  agricultural  and  industrial  pursuits  and  products  of  the 
county,  with  such  other  statistical  information  as  they  may,  by  ordinance,  direct,  and  enforce 
obedience  of  the  assessor  thereto  by  deducting  such  proportion  of  his  compensation  as  assessor 
as  to  them  may  seem  appropriate  for  a  failure  to  comply  with  the  order. 
Claims  by  membei's. 

Sec.  51.     All  claims  against  the  county  presented  by  members  of  the  board  of  supervisors 

199 


§§52-60  COUNTY  GOVERNMENTS. 

for  per  diem  and  mileage,  or  other  service  rendered  by  them,  must  be  itemized  and  verified  as 
other  claims,  and  must  state  that  the  service  has  been  actually  rendered. 

Statement  hy  auditor. 

Seo.  52.  The  board  must  have  prepared  by  the  clerk,  and  when  he  is  not  also  auditor,  then 
by  that  officer,  and  under  their  direction,  prior  to  their  annual  meeting  for  levying  taxes,  a 
statement  showing,  — 

1.  The  indebtedness  of  the  county,  funded  and  floating,  stating  the  amount  of  each  class, 
and  the  rate  of  interest  borne  by  such  indebtedness,  or  any  part  thereof. 

2.  A  concise  description  of  all  property  owned  by  the  county,  with  an  approximate  estimate 
of  the  value  thereof,  and  the  amount  of  cash  in  the  county  treasury  and  its  several  funds. 

To  receive  donations  offroperty. 

Sec.  5.3.  The  board  must  receive  from  the  United  States,  or  other  sources,  lands  and  other 
property  granted  or  donated  to  the  county  for  tlie  purpose  of  aiding  in  the  erection  of  county 
buildings,  roads,  bridges,  or  other  specific  purposes,  and  may  use  the  same  therefor,  and  may 
provide  for  the  sale  of  the  same,  and  the  application  of  the  proceeds  thereof. 

Improvement  of  streams. 

Sec.  54.  The  board  may  provide  for  widening,  deepening,  straightening,  removing  obstruc- 
tions from,  and  otherwise  improving,  all  streams  within  the  county  for  use  as  public  highways 
for  rafting  and  floating  lumber,  when  such  streams  are  not  declared  by  law  to  be  and  are 
not  in  fact  navigable  for  commercial  purposes,  and  provide  regulations  for  the  use  thereof;  but 
no  regulations  of  the  board,  nor  improvements  directed,  must  in  any  manner  interfere  with 
private  rights. 
Penalty  for  neglect  of  duty  hy  supervisor. 

Sec.  55.  Any  supervisor  who  neglects  or  refuses  to  perform  any  duty  imposed  on  him, 
without  just  cause  therefor,  or  who  willfully  violates  any  law  provided  for  his  government  as 
such  officer,  or  fraudulently  or  corruptly  performs  any  duty  imposed  on  him,  or  willfully, 
fraudulently,  or  corruptlj'  attempts  to  perform  an  act,  as  supervisor,  unauthorized  by  law,  in 
addition  to  the  penalty  provided  in  the  Penal  Code,  forfeits  to  the  county  five  hundred  dollars 
for  every  such  act,  to  be  recovered  on  his  official  bond,  and  is  further  liable  on  his  official  bond 
to  any  person  injured  thereby  for  all  damages  sustained. 

Eligibility  to  office. 

Sec.  56.  No  person  is  eligible  to  a  county,  district,  or  township  office  who,  at  the  time  of 
his  election,  is  not  of  the  age  of  twenty-one  years,  a  citizen  of  the  state,  and  an  elector  of  the 
county,  district,  or  township  in  which  the  duties  of  the  office  are  to  be  exercised;  provided, 
that  any  woman  who  is  of  the  age  of  twenty-one  years,  a  citizen  of  the  state,  and  a  resident  of 
the  county  or  district,  shall  be  eligible  to  the  office  of  superintendent  of  public  schools  and 
school  trustee. 
County  officers. 

Sec.  57.  The  officers  of  a  county  are:  A  sheriff!,  a  county  clerk,  an  auditor,  a  recorder,  a 
tax  collector,  a  district  attorney,  an  assessor,  a  treasurer,  a  superintendent  of  schools,  a  public 
administrator,  a  coroner,  a  surveyor,  the  members  of  the  board  of  supervisors,  and  such  other 
officers  as  may  be  provided  by  law;  provided,  that,  in  counties  where  the  board  of  supervisors 
by  proper  ordinance  may  so  elect,  the  duties  of  certain  of  the  above-mentioned  officers  are 
hereby  consolidated  as  follows:  Sheriff  and  tax  collector;  auditor  and  recorder;  county  clerk, 
auditor,  and  recorder;  county  clerk  and  recorder;  county  clerk  and  auditor;  treasurer  and  tax 
collector;  public  administrator  and  coroner;  provided  further,  that  in  counties  where  the  duties 
of  said  officers  have  been  or  may  hereafter  be  consolidated  in  either  manner  above  designated, 
the  board  of  supervisors  thereof,  by  proper  ordinance,  may  elect  to  separate  the  duties  so  con- 
solidated, and  reconsolidate  them  in  any  other  manner  above  provided,  or  may  separate  said 
duties  without  reconsolidation,  and  provide  that  the  duties  of  each  office  shall  be  performed  by 
a  separate  person,  whenever,  in  their  discretion,  the  public  interest  will  be  best  subserved 
thereby.     [Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  133. '[ 

Toionship  officers. 

Sec.  58.  The  officers  of  a  township  are  two  justices  of  the  peace,  two  constables,  and  such 
inferior  and  subordinate  officers  as  may  be  provided  by  law  or  by  the  board  of  supervisors;  pro- 
vided, that  in  townships  containing  cities  in  which  city  justices  are  elected,  there  shall  be  but 
one  justice  of  the  peace.  The  board  of  supervisors  of  each  county,  on  or  before  the  first  Mon- 
day in  September,  eighteen  hunrlred  and  eighty-four,  and  thereafter  as  public  convenience  shall 
require,  shall  divide  their  respective  counties  into  townships  for  the  purpose  of  electing  justices 
of  the  peace  and  constables. 

Where  two  offices  are  united. 

Sec.  59.  When  offices  are  united  and  consolidated,  the  person  elected  to  fill  the  offices  so 
united  and  consolidated  must  take  the  oath  and  give  the  bond  required  for  each,  discharge  all 
the  duties  pertaining  to  each,  and  receive  the  compensation  affixed  to  the  offices. 

When  elected,  and  ivhen  take  office. 

Sec.  60.  All  elective  county  and  township  officers  (except  superintendent  of  public  schools 
and  assessors)  shall  be  elected  at  the  general  election  to  be  held  in  November,  eighteen  hun- 
dred and  eighty-four,  and  every  two  years  thereafter,  and  shall  take  office  at  twelve  o'clock 
meridian  on  the  first  Monday  after  the  first  day  of  January  next  succeeding  their  election. 
Supervisors  shall  be  elected  as  hereinbefore  provided.  Assessors  and  superintendents  of 
schools  shall  be  elected  at  the  general  election  to  be  held  in  the  year  eighteen  hundi-ed  and 
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eighty-six,  and  every  four  years  thereafter.     All  officers  elected  under  the  provisions  of  this 
act  shall  hold  office  until  their  successoi's  are  elected  or  appointed  and  qualified. 
What  officers  may  appoint  deputies. 

Sec.  G1.  Every  county,  towuship,  or  district  officer,  except  a  supervisor  or  judicial  officer, 
may  appoint  as  many  deputies  as  may  bo  necessary  for  the  prompt  and  faithful  discharge  of  tlie 
duties  of  liis  office.  Suclj  appointment  must  be  made  in  writing,  and  filed  in  the  office  of  the 
county  clerk,  and  until  such  appointment  is  so  made  and  tiled,  and  until  such  deputy  shall 
have  taken  the  oath  of  office,  no  one  shall  be  or  act  as  such  deputy. 
When  deputies  included. 

Sec.  02.     Whenever  the  official  name  of  any  principal  officer  is  used  in  any  law  conferring 
power,  or  imposing  duties  or  liabilities,  it  includes  deputies. 
Countij  seat  —  Officers. 

Sec.  63.     All  county  officers  must  have  their  offices  at  the  county  seat,  and  the  sherifi",  clerk, 
recorder,  auditor,  treasurer,  and  district  attorney  must  keep  their  offices  open  for  the  transac- 
tion of  business  from  nine  o'clock,  A.  M.,  until  five  o'clock,  P.  M.,  uon-judicial  days  excepted. 
Penalty. 

Sec.  64.     Whenever,  except  in  criminal  prosecutions,  any  special  penalty,  forfeiture,  or  lia- 
bility is  imposed  on  any  officer  for  non-performance  or  malperformance  of  official  duties,  tlie 
liability  therefor  attaches  to  the  official  bond  of  such  officer,  and  to  the  principal  and  sureties 
thereon. 
Oaths. 

Sec.  65.     Every  officer  mentioned  in  section  fifty-seven,  and  his  deputies,  and  every  justice 
of  the  peace,  may  administer  and  certify  oaths. 
Residence. 

Sec.  66.     The  following  officers  must  reside  at  the  county  seat  of  their  respective  counties: 
Tlie  couDty  clerk,  auditor,  recorder,  sheriif,  aud  district  attorney.     [Amendment  approved  March 
17,  1S87;  Statutes  and  Amendments  18S7,  178.} 
Absent  from  state. 

Sec.  67.     A  county  or  township  officer  shall  in  no  case  absent  himself  from  the  state  for  a 
period  of  more  than  sixty  days,  and  for  no  period  without  the  consent  of  the  board  of  super- 
visors of  the  county. 
What  officers  cannot  practice  law. 

Sec.  68.     Sherifi's,  clerks,  and  constables,  and  their  deputies,  are  prohibited  from  practicing 
law,  or  acting  as  attorneys  or  counselors  at  law,  in  the  counties  where  they  reside  and  hold 
office,  or  from  having  as  a  partner  a  lawyer,  or  any  one  who  acts  as  such. 
Amount  of  bonds. 

Sec.  69.  The  board  of  supervisors  of  each  county  in  the  state  shall,  on  or  before  the  first 
Monday  in  September,  eighteen  hundred  and  eighty-four,  prescribe  the  amount  in  which  the 
following  county  officers  must  execute  official  bonds  before  entering  upon  the  discharge  of  the 
duties  of  their  respective  offices,  viz. :  Treasurer,  county  clerk,  auditor,  sheriif,  tax  collector, 
district  attorney,  recorder,  assessor,  surveyor,  superintendent  of  schools,  coroner,  and  justice 
of  the  peace.  The  judge  or  judges  of  the  superior  court  shall,  on  or  before  the  said  first  Mon- 
day of  September,  prescribe  tlie  amount  in  wliich  each  member  of  the  board  of  supervisors  must 
execute  an  official  bond  before  entering  upon  the  discharge  of  the  duties  of  his  office.  The 
bonds  and  sureties  of  such  officers  must,  before  the  bonds  can  be  recorded  and  filed,  be  approved 
by  the  judge,  or  jndgcs  if  there  be  more  than  one,  of  the  superior  court.  All  persons  oQercd 
as  sureties  on  official  bonds  may  be  examined  on  oatli  touching  their  qualifications,  and  no  per- 
son can  be  admitted  as  surety  on  any  such  bond  unless  he  is  a  resident  and  freeholder  or  house- 
holder witliin  tlie  state,  and  is  wortli  in  real  or  personal  property,  or  both,  situate  in  this  state, 
the  amount  of  his  undertaking,  over  and  above  all  sums  tor  which  he  is  already  liable,  exclusive 
of  property  exempt  from  execution  and  forced  sale.  All  official  bonds  shall  be  recorded  in  the 
office  of  the  county  recorder,  and  then  filed  and  kept  in  the  office  of  the  county  clerk.  The 
official  bond  of  the  county  clerk  shall,  after  being  recorded,  be  filed  and  kept  in  the  office  of 
the  county  treasurer. 

county  trea..,urer. 
Duties  of  county  treasurer. 

Sec.  70.     The  county  treasurer  must,  — 

1.  Receive  all  moneys  belonging  to  the  county,  aud  all  other  moneys  by  law  directed  to  bo 
paid  to  him,  safely  keep  the  same,  and  apply  and  j)ay  them  out,  rendering  tlio  account  thereof 
as  required  by  law. 

2.  File  and  keep  the  certificates  of  the  auditor  delivered  to  him  when  moneys  are  paid  into 
the  treasury. 

3.  Keep  an  account  of  the  receipt  and  expenditure  of  all  such  moneys,  in  books  provided  for 
the  purpose,  in  which  must  be  entered  the  amount,  the  time  when,  from  whom,  and  on  what 
account  all  moneys  were  received  by  him;  the  amount,  time  when,  to  whom,  aud  on  what  ac- 
count all  disbursements  were  made  by  him. 

4.  So  keep  his  books  that  tlie  amount  received  and  paid  out  on  account  of  separate  funds  or 
specific  appropriations  are  exhibited  in  separate  and  distinct  accounts,  and  the  whole  receipts 
and  expenditures  shown  in  one  general  or  cash  account. 

5.  Enter  no  moneys  received  for  the  current  year  on  his  account  with  the  county  for  the  past 
fiscal  year  until  after  his  annual  settlement  for  the  past  year  has  been  made  with  tbe  county 
auditor. 
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6.  Disburse  the  county  moneys  only  on  county  warrants,  issued  by  the  county  auditor,  ex- 
cept on  settlement  with  the  state. 

7.  Disburse  the  moneys  in  the  treasury  on  such  warrants  only  when  they  are  based  on  orders 
of  the  board  of  supervisors,  or  upon  order  of  the  superior  court,  or  as  otherwise  provided  by 
law.     [Amendment  approved  March  16,  18S0;  Statutes  and  Amendments  18S0,  132.} 

Ccriijicate  qf  auditor. 

Sec.  71.     He  must  receive  no  money  into  the  treasury  unless  accompanied  by  the  certificate 
of  the  auditor  provided  for  in  section  one  hundred  and  fifteen.     [Amendment  approved  March 
16,  1S89;  Statutes  and  Aviendments  1SS9, 132.] 
Receipts. 

Sec.  72.     When  any  money  is  paid  to  the  county  treasurer,  he  must  give  to  the  person  pay- 
ing the  same  a  receipt  therefor,  which  must  forthwith  be  deposited  with  the  county  auditor, 
who  must  charge  the  treasurer  therewith,  and  give  the  person  paying  the  same  a  receipt. 
Warrants  —  Hoio  and  when  paid. 

Sec.  73.  When  a  warrant  is  presented  for  payment,  if  there  is  money  in  the  treasury  for 
that  purpose,  he  must  pay  the  same,  and  write  on  the  face  thereof  "paid,"  the  date  of  pay- 
ment, and  sign  his  name  thereto;  provided,  however,  that  the  treasurer  shall  not  receive,  or 
pay,  or  indorse,  any  warrant  until  he  shall  have  received  from  the  clerk  of  the  board  of  super- 
visors the  certified  lisr  mentioned  in  .subdivision  four  of  section  twenty  of  this  act,  and  not  then 
unless  a  claim  or  order  upon  which  said  warrant  is  based  appears  upon  such  list. 
When  not  paid. 

Sec.  74.     When  any  warrant  is  presented  to  the  treasurer  for  payment,  and  the  same  is  not 
paid  for  want  of  funds,  the  treasurer  must  indorse  thereon  "not  paid  for  want  of  funds,"  an- 
nexing the  date  of  presentation,  and  sign  his  name  thereto,  and  from  that  time  until  paid  the 
warrant  bears  five  per  cent  interest  per  annum. 
Notice  of  payment. 

Sec.  75.  When  there  are  sufficient  moneys  in  the  treasury  to  pay  the  warrants  drawing 
interest,  the  treasurer  must  give  notice  in  some  newspaper  published  in  the  county,  or  if  none 
is  published  therein,  then  by  written  notice  posted  upon  the  court-house  door,  stating  therein 
that  he  is  ready  to  pay  such  warrants.  From  the  first  publication  or  posting  of  such  notice, 
such  warrants  cease  to  draw  interest. 
Manner  of  advertising. 

Sec.  76.  In  advertising  warrants  under  the  provisions  of  the  preceding  section  in  any  news- 
paper, the  treasurer  must  not  publish  the  warrants  in  detail,  but  give  notice  only  that  county 
warrants  presented  for  payment  prior  to  such  a  date,  stated  in  the  notice,  are  payable.  When 
a  part  only  of  the  warran'i^s  presented  for  payment  on  the  same  day  are  payable,  the  treasurer 
must  designate  such  payable  warrants  in  the  advertisement. 
Priority  ofpaymoit. 

Sec.  77.  Warrants  drawn  on  the  treasury  and  properly  attested  are  entitled  to  preference 
as  to  payment  out  of  moneys  in  the  treasury  properly  applicable  to  such  warrants,  according 
to  the  priority  of  time  in  which  they  were  presented.  The  time  of  presenting  such  warrants 
must  be  noted  by  the  treasurer,  and  upon  the  receipt  of  moneys  into  the  treasury  not  other- 
wise appropriated,  he  must  set  apart  the  same,  or  so  much  thereof  as  is  necessary  for  the  pay- 
ment of  such  warrants. 

Warrants  not  presented  for  payment  in  sixty  days. 

Sec.  78.  Should  such  warrants  not  be  again  presented  for  payment  within  sixty  days  from 
the  time  the  notice  hereinbefore  provided  for  is  given,  the  fund  set  aside  for  the  payment  of 
the  same  must  be  by  the  treasurer  applied  to  the  imyment  of  unpaid  warrants  next  in  order 
of  registry.  The  board  of  supervisors  may,  on  application  and  presentation  of  warrants  prop- 
erly indorsed,  which  have  been  advertised,  pass  an  order  directing  the  treasurer  to  pay  them 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 
Interest,  how  entered. 

Sec.  79.     When  the  treasurer  pays  any  warrant  on  which  any  interest  is  due,  he  must  note 
on  the  warrant  the  amount  of  interest  paid  thereon,  and  enter  on  his  account  the  amount  of 
such  interest  distinct  from  the  principal. 
Settlement  with  auditor. 

Sec.  80.  The  treasurer  must  settle  his  accounts  relating  to  the  collection,  care,  and  dis- 
bursement of  public  revenue,  of  whatsoever  nature  and  kind,  with  the  auditor,  on  the  first 
Monday  of  each  month.  For  the  purpose  of  making  such  settlement,  he  must  make  out  a 
statement,  under  oath,  of  the  amount  of  money  or  other  property  received  prior  to  the  period 
of  such  settlement,  the  sources  whence  the  same  was  derived,  the  amount  of  payments  or  dis- 
bursements, and  to  whom,  with  the  amount  remaining  on  hand.  He  must,  in  such  settlements, 
deposit  all  warrants  redeemed  by  him,  and  take  the  auditor's  receipt  therefor.  He  must  also 
make  a  full  settlement  of  all  accounts  with  the  auditor,  annually,  on  the  first  Monday  of  Janu- 
ary, in  the  presence  of  the  supervisors,  who  have  a  supervisory  control  thereof. 
Report  to  supervisors. 

Sec.  81.  Each  county  treasurer  must  make  a  detailed  report  at  every  regular  meeting  of  the 
board  of  supervisors  of  his  county  of  all  moneys  received  by  him,  and  the  disbursement  thereof, 
and  of  all  debts  due  to  and  from  the  county,  and  of  all  other  proceedings  in  his  office,  so  that 
the  receipts  into  the  treasury,  and  the  amount  of  disbursements,  together  with  the  debts  due 
to  and  from  the  county,  may  clearly  and  distinctly  appear. 
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Penall]]  for  rcfuslnj  to  repoi't. 

Sec.  82.     If  any  county  treasurer  nc;:;Iect  or  refuse  to  settle  or  report,  as  required  in  sections 
eighty  ami  eighty-one,  ho  forfeits  and  must  pay  to  the  county  the  sum  of  five  hundred  dollars 
for  every  such  neglect  or  refusal,  and  the  board  of  supervisors  must  institute  suits  for  the  re- 
covery thei-eof. 
Duii/  of  district  attorney. 

Sec.  83.  If  the  district  attorney  refuse  or  neglect  to  account  for  and  pay  over  money  re- 
ceived by  him,  as  required  by  the  fifth  subdivisiou  of  section  one  hundred  and  thirty-six,  the 
county  treasurer  must  bring  an  action  against  him  for  the  recovery  thereof  in  tlie  name  of  the 
county,  and  may  recover  in  such  action,  ia  addition  to  the  amount  so  received,  fifty  per  cent 
thereon  by  way  of  damages. 
Daty  of  coroner. 

Sec.  8t.  If  the  coroner,  or  any  justice  of  the  peace  acting  as  coroner,  fail  to  deliver  to  the 
trea3urcr,  within  thirty  days  after  any  inquest  upon  a  dead  body,  all  money  and  property  found 
upon  sucli  body,  unless  claimed  in  the  mean  time  by  the  public  adminiotrator,  or  other  legal 
representative  of  the  decedent,  as  required  by  section  one  hundred  and  fifty,  the  district  at- 
torney must  proceed  against  the  coroner,  or  justice  of  the  peace  acting  aj  coroner,  to  j'ecover 
the  same  by  civil  action  in  the  name  of  the  county. 
Duty  of  treasurer  on  receivinj  money,  etc.,  from  coroner. 

Sec.  83.  The  ti-easurer,  upon  receiving  from  tho  coroner,  or  justice  of  the  peace  acting  as 
coroner,  money  found  on  a  dead  body,  must  place  it  to  the  credit  of  tho  county;  on  receiving 
other  property  in  like  manner,  he  must,  within  thirty  days,  sell  it  at  publio  auction,  upon  rea- 
sonable public  notice,  and  must,  in  like  manner,  place  tho  proceeds  to  tlic  credit  of  the  county. 
All  said  moneys  must  be  kept  iu  a  separate  fund. 
When  money  repaid  to  heirs. 

Sec.  80.     If  the  money  in  the  treasury  is  demanded  within  six  j^ears  by  the  legal  representa- 
tives of  the  decedent,  the  treasurer  must  pay  it  to  them,  after  deducting  the  fees  and  expenses 
of  the  coroner  and  of  the  county  in  relation  to  the  matter,  or  the  same  may  be  so  paid  at  any 
time  thereafter,  upon  the  order  of  the  board  of  supervisors. 
Puhlic  moneys,  how  hept. 

Sec.  87.  The  county  treasurer  must  keep  all  moneys  belonging  to  this  state,  or  to  any  county 
of  this  state,  in  his  own  possession,  until  disbursed  according  to  law.  He  must  not  i)lace  the 
same  in  the  possession  of  any  person,  to  be  used  for  any  jrurpose,  nor  must  he  loan,  or  in  any 
manner  use,  or  permit  any  person  to  use,  the  same,  except  as  provided  by  law;  but  nothing  in 
this  section  prohibits  him  from  making  special  deposits  for  the  safe-keeping  of  the  public  moneys, 
but  he  shall  be  liable  therefor  on  his  official  bond. 
Suits  against  treasurer. 

Sec.  88.  Whenever  an  action  based  upon  official  misconduct  is  commenced  against  anj' 
county  treasurer,  the  supervisors  may,  in  their  discretion,  suspend  him  from  office  until  such 
suit  is  determined,  and  may  appoint  some  person  to  fill  tho  vacancy,  who  shall  qualify  and  give 
such  bond  as  may  be  required  by  the  board  of  supervisors. 

hi  case  of  death  of  treasurer. 

Sec.  89.     In  case  of  the  death  of  any  county  treasurer,  his  legal  representatives  must  deliver 
up  to  the  person  appointed  to  fill  the  vacancy  occasioned  by  such  death,  all  official  moneys, 
books,  accounts,  papers,  and  documents  which  come  into  their  possession. 
Boohs,  etc. ,  subject  to  inspection. 

Sec.  90.     The  books,  accounts,  and  vouchers  of  tho  treasurer  are  at  all  times  subject  to  the 
inspection  and  examination  of  the  board  of  supervisors  and  grand  jury. 
Examination  of  books. 

Sec.  91.  The  treasurer  must  permit  the  chairman  of  tho  board  of  supervisors,  district  attor- 
ney, and  auditor  to  examine  his  books  and  count  the  money  in  the  treasury,  whenever  they 
may  wish  to  make  an  examination  or  counting. 

SDERIFF, 

"Process"— "Notice." 

Sec.  92.     "Process,"  as  used  in  this  act,  includes  all  writs,  warrants,  summons,  and  orders  of 
courts  of  justice,  or  judicial  officers.     "Notice"  includes  all  papers  and  orders  (excejit  pro- 
cess) required  to  be  served  in  any  proceeding  before  any  court,  board,  or  officer,  or  when  re- 
quired by  law  to  be  served  independently  of  such  proceeding. 
Duty  of  sheriff". 

Sec.  93.     Tho  sherifif  must,  — 

1.  Preserve  the  peace; 

2.  Arrest  and  take  before  tho  nearest  magistrate  for  examination  all  persona  who  attempt  to 
commit,  or  who  have  committed,  a  public  oll'ense; 

3.  Prevent  and  suppress  any  affra3's,  breaches  of  the  peace,  riots,  and  insurrections  which 
may  come  to  his  knowledge; 

4.  Attend  all  courts,  except  justices'  and  police  courts,  held  within  his  county,  and  obey  their 
lawful  orders  and  directions; 

5.  Command  the  aid  of  as  many  male  inhabitants  of  his  county  as  he  may  think  necessary  in 
the  execution  of  these  duties; 

6.  Take  charge  of  and  keep  the  county  jail,  and  the  prisoners  therein; 

203 


§§94-106  COUNTY  GOVERNMENTS. 

7.  Release  on  the  record  all  attacliments  of  real  property  when  the  attachment  placed  in  his 
hand  has  been  released  or  discharged; 

8.  Indorse  upon  all  process  and  notices  the  year,  month,  day,  hour,  and  minute  of  reception, 
and  issue  therefor  to  the  person  delivering  it,  on  payment  of  fees,  a  certificate  showing  the 
names  of  the  parties,  title  of  paper,  and  time  of  reception; 

9.  Serve  all  process  and  notices  in  the  manner  prescribed  by  law; 

10.  Certify  under  his  hand,  upon  process  or  notices,  the  manner  and  time  of  service,  or  if  he 
fails  to  make  service,  the  reason  of  his  failure,  and  return  the  same  without  delay. 

Process  from  another  county. 

Sec.  94.  When  process  or  notices  are  returnable  to  another  county,  he  may  inclose  such 
process  or  notice  in  an  envelope,  addressed  to  the  officer  from  whom  the  same  emanated,  and 
deposit  it  in  the  post-office,  prepaying  postage. 

Return  of  sheriff. 

Sec.  95.  The  return  of  the  sheriff  upon  process  or  notices  is  prima  facie  evidence  of  the  facts 
in  such  return  stated. 

Penalty  for  not  returning  process. 

Sec.  96.  If  a  sheriff  does  not  return  a  process  or  notice  in  his  possession  with  the  necessary 
indorsement  thereon  without  delay,  he  is  liable  to  the  party  aggrieved  for  the  sum  of  two  hun- 
dred dollars,  and  for  all  damages  sustained  by  him. 

Penalty  for  neglectinij  to  levy  execution. 

Sec.  97.  If  the  sheriff  to  whom  a  writ  of  execution  is  delivered  neglects  or  refuses,  after  being 
required  by  the  creditor  or  his  attorney,  to  levy  upon  or  sell  any  property  of  the  party  charged 
in  the  writ  which  is  liable  to  be  levied  upon  and  sold,  he  is  liable  to  the  creditor  for  the  value 
of  such  property. 

Penalty  for  neglecting  to  pay  over  money. 

Sec.  98.  If  he  neglects  or  refuses  to  pay  over  on  demand  to  the  person  entitled  thereto  any 
money  which  may  come  into  his  hands  by  virtue  of  his  office  (after  deducting  all  legal  fees), 
the  amount  thereof,  with  twenty -five  per  cent  damages,  and  interest  at  the  rate  of  ten  per  cent 
per  month  from  the  time  of  demand,  may  be  recovered  by  such  person. 

Penalty  for  escape  of  prisoner. 

Sec.  99.  A  sheriff  who  sufi'ers  the  escape  of  a  person  arrested  in  a  civil  action,  without  the 
consent  or  connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  is  made,  is  liable 
as  follows:  — 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail,  or  upon  a  surrender  in  exoneration  of 
bail  before  judgment,  he  is  liable  to  the  plaintiff  as  bail; 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the  payment  of  money,  he 
is  liable  for  the  amount  expressed  in  the  execution  or  commitment; 

3.  When  the  arrest  is  on  an  execution  or  commitment  other  than  to  enforce  the  payment  of 
money,  he  is  liable  for  the  actual  damages  sustained; 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue,  he  may  introduce  evidence  in  miti- 
gation and  exculpation. 

Rescue  in  civil  action. 

Sec.  100.     Ho  is  liable  for  the  rescue  of  a  person  arrested  in  a  civil  action,  equally  as  for  an 
escape. 
Return  of  pnsoner  before  action  commenced. 

Sec.  101.  An  action  cannot  be  maintained  against  the  sheriff  for  a  rescue,  or  for  an  escape 
of  a  person  arrested  upon  an  execution  or  commitment,  if,  after  his  rescue  or  escape,  and  before 
the  commencement  of  the  action,  the  prisoner  returns  to  the  jail,  or  is  retaken  by  the  sheriff. 

Effect  of  direction  to  sheriff. 

Sec.  102.  No  direction  or  authority  by  a  party  or  his  attorney  to  a  sheriff,  in  respect  to  the 
execution  of  process  or  return  thereof,  or  to  any  act  or  omission  relating  thereto,  is  available  to 
discharge  or  excuse  the  sheriff  from  a  liability  for  neglect  or  misconduct,  unless  it  is  contained 
in  a  writing,  signed  by  the  attorney  of  the  party,  or  by  the  party  if  he  has  no  attorney. 

Office  when  vacant. 

Sec.  103.  When  the  sheriff  is  committed,  under  an  execution  or  commitment  for  not  paying 
over  money  received  by  him  by  virtue  of  his  office,  and  remains  committed  for  sixty  days,  his 
office  is  vacant. 

Must  execute  process. 

Sec.  104.  A  sheriff  or  other  ministerial  officer  is  justified  in  the  execution  of  and  must  exe- 
cute all  process  and  orders  regular  on  their  face  and  issued  by  competent  authority,  whatever 
may  be  the  defect  in  the  proceedings  upon  which  they  were  issued. 

Must  exhibit  papers. 

Sec.  105.  The  officer  executing  process  must  then,  and  at  all  times  subsequent,  so  long  as 
he  retains  it,  upon  request,  show  the  same  with  all  papers  attached,  to  any  person  interested 
therein. 

Attendance  upon  court. 

Sec.  106.  The  sheriff  in  attendance  upon  court  must  act  as  the  crier  thereof,  call  the  parties 
and  witnesses,  and  all  other  persons  bound  to  appear  at  the  court,  and  make  proclamation  of 
the  opening  and  adjournment  of  the  court,  and  of  any  other  matter  under  its  direction. 
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Service,  how  made. 

Sec.  107.  Service  of  a  paper,  other  than  process  upon  the  sheriff,  may  be  made  by  deliver- 
ing it  to  him  or  to  one  of  his  deputies,  or  to  a  person  in  charge  of  the  office  during  office-hours, 
or  if  no  such  person  be  there,  by  leaving  it  in  a  conspicuous  place  in  the  ofhce.  Wlien  any  pro- 
cess remains  with  the  sheriff  unexecuted,  in  whole  or  in  part,  at  the  time  of  his  death,  resigna- 
tion of  office,  or  at  the  expiration  of  his  term  of  office,  said  process  shall  be  executed  by  his 
successor  or  successors  in  office;  and  when  the  sheriff  sells  real  estate  under  and  by  virtue  of  an 
execution  or  order  of  court,  he,  or  liis  successors  in  office,  shall  execute  and  deliver  to  the  pur- 
chaser or  purchasers  all  such  deeds  and  conveyances  as  are  required  by  law  and  necessary  for 
the  purpose,  and  such  deeds  and  conveyances  shall  be  as  valid  in  law  as  if  they  had  been  exe- 
cuted by  the  sheriff  who  made  the  sale. 
When  sheriff  is  a  'party,  coroner  must  execute. 

Sec.  108.  When  the  sheriff  is  a  party  to  an  action  or  proceeding,  the  process  and  orders 
therein,  which  it  would  otherwise  be  the  duty  of  the  sheriff  to  execute,  must  be  executed  by  the 
coroner  of  the  county;  provided,  when  any  action  is  begun  against  the  sheriff,  all  process  and 
orders  may  be  served  by  any  person  a  citizen  of  the  United  States  over  the  age  of  eighteen 
years,  in  the  manner  provided  in  the  Code  of  Civil  Procedure. 
Elisors,  ifhen  designated. 

Seo.  109.  Process  or  orders  in  an  action  or  proceeding  may  be  executed  by  a  person  residing 
in  the  county,  designated  by  the  court  or  the  judge  thereof,  and  denominated  an  "elisor,"  in 
the  following  cases: — 

1.  When  the  sheriff  and  coroner  are  both  parties; 

2.  When  either  of  these  officers  is  a  party,  and  the  process  is  against  the  other;  and 

3.  When  either  of  these  officers  is  a  i^arty,  and  there  is  a  vacancy  in  the  office  of  the  other, 
or  when  it  appears  by  affidavit  to  the  satisfaction  of  the  court  in  which  the  proceeding  is  pend- 
ing, or  the  judge  thereof,  that  both  of  these  officers  are  disqualified,  or  by  reason  of  any  bias, 
prejudice,  or  other  cause,  would  not  act  promptly  or  impartially. 

When  jjrocess  is  delivered  to  an  elisor,  he  must  execute  and  return  it  in  the  same  manner  as 
the  sheriff  is  required  to  execute  similar  process.  Whenever  process  is  executed,  or  any  act 
performed  by  a  coroner  or  elisor,  in  the  cases  provided  hj  law  in  that  Ijehalf,  such  coroner  or 
elisor  shall  be  entitled  to  receive  a  reasonable  compensation,  to  be  fixed  by  the  court,  to  be  paid 
by  the  j)laintiff  in  case  of  the  summoning  of  jurors  to  complete  the  panel,  and  by  the  person  or 
party  requiring  the  service  in  all  other  cases  in  private  action.  If  rendered  at  the  instance  of 
the  people,  it  shall  be  audited  and  paid  as  a  county  charge. 
Other  duties. 

Sec.  110.     The  sheriff  must  perform  such  other  duties  as  are  required  of  him  by  law 

TAX    COLLECTOR. 

Duties  of  tax  collector. 

Sec.  110^.  [Repealed  by  act  approved  March  16,  1889;  Statutes  and  Amendments  1880,  £32. 
The  section  tuas  a  new  section  added  by  act  approved  March  17,  1887;  Statutes  and  Amendments 
1887,  178.] 

COUNTY  CLERK. 

Duties  of  county  cleric. 

Sec.  111.     The  county  clerk  must, — 

1.  Take  charge  of  and  safely  keep  or  dispose  of,  according  to  law,  all  books,  papers,  and  rec- 
ords which  may  be  filed  or  deposited  in  his  office. 

2.  Act  as  clerk  of  the  board  of  supervisors,  and  as  clerk  of  the  superior  court,  and  attend 
each  session  thereof,  and  upon  the  judge  at  chambers,  when  required. 

3.  Issue  all  process  and  notices  required  to  be  issued;  enter  a  synopsis  of  all  orders,  judg- 
ments, and  decrees  proper  to  be  entered,  unless  the  court  shall  order  them  to  be  entered  at 
length;  koi;p  in  the  superior  court  a  docket,  in  which  must  be  entered  the  title  of  each  cause, 
with  the  date  of  its  commencement;  a  memorandum  of  every  subsequent  proceeding  therein, 
with  date  thereof,  and  a  list  of  all  the  fees  charged. 

4.  Keep  for  the  superior  court  an  index  of  all  suits,  labeled  "General  Index  —  Plaintiffs," 
each  jjage  of  which  must  be  divided  into  seven  columns,  under  their  respective  heads,  alphabet- 
ically arranged,  as  follows:  "Number  of  Suit,"  "Plaintiffs,"  "Defendants,"  "Date  of  Judg- 
ment," "Number  of  Judgment,"  "Page  of  Entry  of  Judgment  in  Judgment-book,"  "Page  of 
Minute-book;  also  an  index  labeled  "General  Index — Defendants,  "each  page  of  which  must  be 
divided  into  seven  columns,  under  their  respective  heads,  alphabetically  arranged,  as  follows: 
"Number  of  Suit,"  "Defendants,"  "Plaintiffs,"  "Date  of  Judgment,"  "Number  of  Judgment," 
" Page  of  Entry  of  Judgment  in  Judgment-book,"  "Page  in  Order-book ";  keep  an  index  of  the 
names  of  persons  naturalized. 

Other  duties. 

Sec.  112.  He  must  keep  such  other  records  and  perform  such  other  duties  as  are  prescribed 
by  law. 

COUNTY  AUDITOR. 
A  uditor  must  draw  warrants. 

Sec.  113.  The  auditor  must  draw  warrants  on  the  county  treasurer  in  favor  of  all  persons 
entitled  thereto  in  payment  of  all  claims  and  demands  chargeable  against  the  county  which 
have  been  legally  examined,  allowed,  and  ordered  paid  by  the  board  of  supervisors;  provided, 
however,  that  the  auditor  must  not  draw  a  warrant  on  the  county  treasurer  in  favor  of  any  per- 

205 


§§  lU-124  COUNTY  GOVERNMENTS. 

son  until  said  auditor  shall  have  received  from  the  clerk  of  the  board  of  supervisors  the  certified 

list  mentioned  in  subdivision  four,  section  twenty,  of  this  act.     The  auditor  must  also  draw  his 

warrants  on  the  county  treasury  for  all  debts  and  demands  against  the  county  when  the 

amounts  are  fixed  by  law,  and  which  are  not  directed  to  be  audited  by  some  other  person  or 

tribunal. 

Wai'i-ants  must  speafy  Uabilltp. 

Seo.  114.  All  warrants  must  distinctly  specify  the  liability  for  which  they  are  drawn,  and 
when  it  accrued. 

Must  settle  accounts. 

Sec.  115.  The'auditor  must  examine  and  settle  the  accounts  of  all  persons  indebted  to  the 
county,  or  holding  moneys  payable  into  the  county  treasury,  and  must  certify  the  amount  to 
the  treasurer,  and  upon  the  presentation  and  filing  of  the  treasurer's  receipt  therefor,  give  to 
such  persons  a  discharge,  and  charge  the  treasurer  with  the  amount  received  by  him. 

Keep  accounts  rvith  treasurer. 

Sec.  116.  The  auditor  must  keep  accounts  current  with  the  treasurer,  and  when  any  person 
deposits  with  the  auditor  any  receipt  given  by  the  treasurer  for  any  money  paid  into  the  treas- 
ury, the  auditor  must  file  such  receipt,  and  charge  the  treasurer  with  the  amount  thereof. 

Warrants  must  he  numbered. 

Sec.  117.  All  warrants  issued  by  the  auditor  during  each  year  commencing  with  the  first 
Monday  after  the  first  day  of  January  must  be  numbered  consecutively,  and  the  number,  date, 
and  amount  of  each,  and  the  name  of  the  person  to  whom  payable,  and  the  purpose  for  which 
drawn,  must  be  stated  thereon,  and  they  must,  at  the  time  they  are  issued,  be  registered 
by  him,  and  after  such  warrants  have  remained  uncalled  for  for  two  years  they  shall  be  can- 
celed. 

Examine  books  of  treasure): 

Sec.  118.  The  auditor  must,  between  the  first  and  tenth  day  of  each  month,  examine  the 
books  of  the  treasurer,  and  see  that  the  same  have  been  correctly  kept. 

Counting  of  money. 

Sec.  119.  The  chairman  of  the  board  of  supervisors,  district  attorney,  and  auditor  must, 
at  least  once  in  eacli  month,  count  the  money  in  the  county  treasury,  and  make  and  verify,  in 
duplicate,  statements  showing,  — 

1.  The  amount  of  money  that  ought  to  be  in  the  treasury; 

2.  The  amount  and  kind  of  money  actually  therein. 
Filing  and  posting  statements. 

Sec.  120.  They  must  file  one  of  the  statements  in  the  office  of  the  county  clerk,  and  the 
auditor  must  post  and  maintain  the  other  in  his  office  for  at  least  one  month  thereafter. 

Joint  statement,  when  and  how  made. 

Sec.  121.  The  auditor  and  treasurer  of  each  county  must,  on  the  first  Monday  in  February, 
May,  August,  and  November,  and  at  such  other  times  as  the  board  of  supervisors  may  require, 
make  a  joint  statement  to  the  board  of  supervisors,  showing  the  whole  amount  of  collections 
(stating  particularly  the  source  of  each  portion  of  the  revenue)  from  all  sources  paid  into  the 
county  treasury;  the  funds  among  which  the  same  was  distributed,  and  the  amount  to  each; 
the  total  amount  of  warrants  drawn  and  paid,  and  on  what  fund;  the  total  amount  of  warrants 
drawn  and  unpaid,  and  accounts  or  claims  audited  or  allowed  and  unpaid,  and  the  fund  out  of 
which  they  are  to  be  paid;  and  generally  make  a  full  and  specific  showing  of  the  financial  con* 
dition  of  the  county. 
Other  duties. 

Sec.  122.     The  auditor  must  discharge  such  other  duties  as  are  required  by  law. 

COXTNTT  recorder. 
Recorder  m,ust  procure  and  keep  boohs. 

Sec.  12.3.     The  recorder  must  procure  such  books  for  records  as  the  business  of  his  office  re- 
quires, but  orders  for  the  same  must  first  be  obtained  from  the  board  of  supervisors.     He  has 
the  custody  of  and  must  keep  all  books,  records,  maps,  and  papers  deposited  in  his  office. 
Duty  of  recorder. 

Sec.  124.  He  must,  upon  the  payment  of  his  fees  for  the  same,  record  separately,  in  large 
and  well-bound  separate  books,  in  a  fair  hand,  — 

1.  Deeds,  grants,  transfers,  and  mortgages  of  real  estate,  releases  of  mortgages,  powers  of 
attorney  to  convey  real  estate,  and  leases  which  have  been  acknowledged  or  proved; 

2.  Mortgages  of  personal  property; 

3.  Certificates  of  marriage,  and  marriage  contracts; 

4.  Wills  admitted  to  probate; 

5.  Official  bonds; 

6.  Notices  of  mechanic's  lien; 

7.  Transcripts  of  judgments  which  by  law  are  made  liens  upon  real  estate; 

8.  Notices  of  attachments  upon  real  estate; 

9.  Notices  of  the  pendency  of  an  action  affecting  real  estate,  the  title  thereto,  or  the  posses* 
■ion  thereof; 

10.  Instruments  describing  or  relating  to  the  separate  property  of  married  women; 

11.  Births  and  deaths;  and 

12.  Such  other  writings  as  are  required  or  permitted  by  law  to  be  recorded. 
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Boohs  to  he  kept. 

Sec.  125.     Every  recorder  must  keep,  — 

1.  An  index  of  deeds,  grants,  and  transfers,  labeled  "Grantors,"  each  page  divided  into 
four  columns,  headed  respectively:  "Names  of  Grantors,"  "Names  of  Grantees,"  "Date  of 
Deeds,  Grants,  or  Transfers,"  and  "Where  Recorded." 

2.  An  index  of  deeds,  labeled  "Grantees,"  each  page  divided  into  four  columns,  headed  re- 
spectively: "Names  of  Grantees,"  "Names  of  Grantors,"  "Date  of  Deeds,  Grants,  or  Trans- 
fers," and  "Where  Recorded." 

3.  Two  indexes  of  mortgages,  labeled  respectively:  "Mortgagors of  Real  Property,"  "Mort- 
gagors of  Personal  Property,"  with  the  pages  thereof  divided  into  five  columns,  headed  respec- 
tively: "Names  of  Mortgagors,"  "Names  of  Mortgagees,"  "Date  of  Mortgages,"  "Where 
Recorded,"  "When  Discharged." 

4.  Two  indexes  of  mortgages,  labeled  respectively:  "Mortgagees  of  Real  Property,"  "Mort- 
gagees of  Personal  Property,"  with  the  pages  thereof  divided  into  five  columns,  headed  re- 
spectively: "Names  of  Slortgagees,"  "Names  of  Mortgagors,"  "Date of  Mortgages,"  "Where 
Recorded, "  ' '  When  Discharged. " 

5.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of  Mortgages  of 
Real  Property  —  Mortgagors,"  "  Releases  of  Mortgages  of  Personal  Property — Mortgagors," 
with  pages  thereof  divided  into  six  columns,  headed  respectivel)':  "Parties  Releasing,"  "To 
Whom  Releases  are  Given,"  "Date  of  Pvcleases,"  "  Where  Releases  are  Recorded, "  "Date  of 
Mortgages  Released,"  "Where  Mortgages  Released  are  Recorded." 

6.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of  Mortgages  of 
Real  Property  —  Mortgagees,"  "Releases  of  Mortgages  of  Personal  Property  —  Mortgagees,  with 
pages  thereof  divided  into  four  columns,  headed  respectively:  "  Parties  Whose  Mortgages  are 
Released,"  "Parties  Releasing,"  "Date  of  Releases,"  "Where  Recorded." 

7.  An  index  of  powers  of  attorney,  labeled  "  Powers  of  Attorney,"  each  page  divided  into  five 
columns,  headed  respectively:  "Names  of  Parties  Executing  the  Powers,"  "To  Whom  Powers 
are  Executed,"  "  Date  of  Powers,"  "  Date  of  Recording,"  "  Where  Powers  are  Recorded." 

8.  An  index  of  leases,  labeled  "Leases  —  Lessors,"  each  page  divided  into  four  columns, 
headed  respectively:  "Names  of  Lessors,"  "Names  of  Lessees,"  "Date  of  Leases,"  "When 
and  Where  Recorded." 

9.  An  index  of  leases,  labeled  "Leases  —  Lessees,"  each  page  divided  into  four  columns, 
headed  respectively:  "Names  of  Lessees,"  "Names  of  Lessors,"  "Late  of  Leases,"  "When 
and  Where  Recorded." 

10.  Au  index  of  marriage  certificates,  labeled  "Marriage  Certificates  —  Men,"  each  page  di- 
vided into  six  columns,  headed  respectively:  "Men  Married,"  "To  Whom  Married,"  "When 
Married,"  "By  Whom  Married,"  "Where  Married,"  "Where  Certificates  are  Recorded." 

11.  An  index  of  marriage  certificates,  labeled  "  Marriage  Certificates  —  Women,"  each  page 
divided  into  six  columns,  headed  respectively:  "Women  Married"  (and  under  this  head  placing 
the  family  names  of  the  women),  "To  Whom  Married,"  "When  Married,"  "By  Whom 
Married,"  "Where  Married,"  "Where  Certificates  are  Recorded." 

12.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assignments  of  Mortgages  and 
Leases  —  Assignors,"  each  page  divided  into  five  columns,  headed  respectfully:  "Assignors," 
"Assignees,"  "  Instruments  Assigned,"  "Date  of  Assignment,"  "  When  and  Where  Recorded." 

13.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assignments  of  Mortgages 
and  Leases  —  Assignees,"  each  page  divided  into  five  columns,  headed  respectively:  "As- 
signees," "Assignors,"  "Instruments  Assigned,"  "Date  of  Assignment,"  "When  and  Where 
Recorded." 

14.  An  index  of  wills,  labeled  "Wills,"  each  page  divided  into  four  columns,  headed  respec- 
tively: "Names  of  Testators,"  "Date  of  Wills,"  "  Date  of  Probate, "  "  When  and  Where  Re- 
corded." 

15.  An  index  of  official  bonds,  labeled  "Official  Bonds,"  each  page  divided  into  five  columns, 
headed  respectively:  "  Names  of  Officers,"  "  Names  of  Offices,"  "  Date  of  Bonds,"  "Amount  of 
Bonds,"  "  When  and  Where  Recorded." 

16.  An  index  of  notices  of  mechanics'  liens,  labeled  "Mechanics'  Liens,"  each  page  divided 
into  three  columns,  headed  respectively:  "Parties  Against  Whom  Claimed,"  "Parties  Claim- 
ing Liens,"  "Notices —  When  and  Where  Recorded." 

17.  An  index  to  transcripts  of  judgments,  labeled  "Transcripts  of  Judgments,"  each  page 
divided  into  seven  columns,  headed  respectively:  "Judgment  Debtors,"  "Judgment  Cred- 
itors," "Amount  of  Judgments,"  "Where  Recovered,"  "When  Recovered,"  "When  Tran- 
script Filed,"  "When  Judgment  Satisfied." 

18.  An  index  of  attachments,  labeled  "Attachments,"  each  page  divided  into  six  columns, 
headed  respectively:  "Parties  Against 'Wliom  Attachments  are  Issued,"  " Parties  Issuing  At- 
tachments," "Notices  of  Attachments,"  "When  Recorded,"  "Where  Recorded,"  "When  At- 
tachments Discharged." 

19.  Au  index  of  notices  of  the  pendency  of  actions,  labeled  "Notices  of  Actions,"  each  page 
divided  into  three  columns,  headed  respectively:  "Parties  to  the  Action,"  "Notices  —  When 
Recorded,"  "Where  Recorded." 

20.  Au  index  of  the  separate  property  of  married  women,  labeled  "Separate  Property,"  each 
page  divided  into  five  columns,  headed  respectively:  "Names  of  Married  Women,"  "Names 
of  Their  Husbands,"  "Nature  of  Instruments  Recorded,"  "When  Recorded,"  "Where  Re- 
corded. " 

21.  An  index  to  the  register  of  births  and  deaths. 

22.  Such  other  books  of  record  and  indexes  as  are  or  may  be  required  by  law, 
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*' Certificates  of  Sales." 

Sec.  126.  Tho  recorder  must  keep  in  his  oflSce  a  book,  to  be  called  "Certificates  of  Sales," 
and  record  therein  all  certificates  of  sales  of  real  estate  sold  under  execution,  or  under  order 
made  in  any  judicial  proceeding.  He  must  also  prepare  an  index  thereto,  in  which,  in  separate 
columus,  ha  must  enter  the  names  of  the  plaintiff  in  the  execution,  the  defendant  in  the  execu- 
tion, the  purchaser  at  the  sale,  and  the  date  of  the  sale. 

Copies  of  final  judijments. 

Sec.  127.  The  recorder  must  file  and  record,  with  the  record  of  de^ds,  grants,  and  transfers, 
certified  copies  of  final  judgments  or  decrees  jiartitiouing  or  affecting  the  title  or  possession  of 
real  property,  any  part  of  which  is  situate  in  tlie  county  of  which  he  is  recorder. 

Notice  —  IIoiu  imparted. 

Sec.  128.  Every  such  certified  copy  of  partition,  from  the  time  of  the  filing  the  same  with 
the  recorder  for  record,  imparts  notice  to  all  persons  of  the  contents  thereof;  and  subsequent 
purchasers,  mortgagees,  and  lien-holders  purchase  and  take  with  like  notice  and  effect  as  if 
such  copy  of  decree  was  a  duly  recorded  deed,  grant,  or  transfer. 

Indexes  —  How  kept. 

Sec.  129.  The  recorder  may  keep  in  the  same  volume  any  two  or  more  of  the  indexes  men- 
tioned in  section  one  hundred  and  twenty-five;  but  the  several  indexes  must  be  kept  distinct 
from  each  other,  and  the  volume  distinctly  marked  on  the  outside  in  such  way  as  to  show  all 
the  indexes  kept  therein.  The  names  of  the  parties  in  the  first  column  in  the  several  indexes 
must  be  arranged  in  alphabetical  order,  and  when  a  conveyance  is  executed  by  a  sheriff,  the 
name  of  the  sheriff  and  the  party  charged  in  the  execution  must  both  be  inserted  in  the  index; 
and  when  an  instrument  is  recorded  to  which  an  executor,  administrator,  or  trustee  is  a  party, 
the  name  of  such  executor,  administrator,  or  trustee,  together  with  the  name  of  the  testator, 
or  intestate,  or  party  for  whom  the  trust  is  held,  must  be  inserted  in  the  index. 

Filing  and  recording  instruments. 

Sec.  130.  When  any  instrument,  paper,  or  notice,  authorized  by  law  to  be  recorded,  is  de- 
posited in  the  recorder's  office  for  record,  the  recorder  must  indorse  upon  the  same  the  time 
when  it  was  received,  noting  the  year,  month,  day,  hour,  and  minute  of  its  reception,  the 
amount  of  fees  for  recording,  and  must  record  the  same  without  delay,  together  with  the 
acknowledgments,  proofs,  and  certificates,  written  upon  or  annexed  to  the  same,  with  the  plats, 
surveys,  schedule,  and  other  papers  thereto  annexed,  iu  the  order  and  as  to  the  time  when  the 
same  was  received  for  record,  and  must  note  at  the  foot  of  the  record  the  exact  time  of  its  re- 
ception, and  the  name  of  the  person  at  whose  request  it  was  recorded. 
Same. 

Sec.  131.     He  must  also  indorse  upon  each  instrument,  paper,  or  notice  the  time  when,  the 
book  and  pages  in  which,  it  is  i-ecorded,  and  must  thereafter  deliver  it  up  upon  request  to  the 
party  leaving  the  same  for  record,  or  to  his  order. 
Searches. 

Sec.  132.  The  recorder  may,  at  his  option,  upon  the  application  of  any  person,  and  upon 
the  payment  or  tender  of  the  fees  therefor,  make  searches  for  conveyances,  mortgages,  and  all 
other  instruments,  papers,  or  notices  recorded  or  filed  in  his  ofiice,  and  furnish  a  certificate 
thereof,  stating  the  names  of  the  parties  to  such  instruments,  papers,  and  notices,  the  dates 
thereof,  the  year,  month,  day,  hour,  and  minute  they  were  recorded  or  filed,  the  extent  to 
which  they  purport  to  affect  the  property  to  which  they  relate,  and  the  books  and  pages  where 
they  are  recorded. 
Penalty  for  neglecting  to  record  any  instrument,  etc. 

Sec.  133.  If  any  recorder  to  whom  an  instrument,  proved  or  acknowledged  according  to 
law,  or  any  paper  or  notice  which  may  by  law  be  recorded,  is  delivered  for  record,  — 

1.  Neglects  or  refuses  to  record  such  instrument,  paper,  ornotice  within  a  reasonable  time 
after  receiving  the  same;  or 

2.  Records  any  instrument,  papers,  or  notices,  willfully  or  negligently,  untruly,  or  in  any 
other  manner  than  is  hereinbefore  directed;  or 

3.  Neglects  or  refuses  to  keep  in  his  office  such  indexes  as  are  required  by  this  article,  or  to 
make  the  proper  entries  therein;  or 

4.  Neglects  or  refuses  to  make  the  searches  and  to  give  the  certificate  required  by  this  arti- 
cle, after  he  has  consented  so  to  do,  or  if  such  searches  or  certificates  are  incomplete  and  de- 
fective in  any  important  particular  affecting  the  property  in  respect  to  which  the  search  is 
requested;  or 

5.  Alters,  changes,  or  obliterates  any  records  deposited  in  his  office,  or  inserts  any  new  mat- 
ter therein; 

—  He  is  liable  to  the  party  aggrieved  for  three  times  the  amount  of  the  damages  which  may  be 

occasioned  thereby. 

Not  bound  to  record  unless  fees  are  paid. 

Sec.  134.  He  is  not  bound  to  record  any  instrument,  or  file  any  paper  or  notice,  or  furnish 
any  copies,  or  to  render  any  service  connected  with  his  office,  until  his  fees  for  the  same,  as 
l^rescribed  by  law,  are,  if  demanded,  paid  or  tendered. 

Records  of  office  open  for  inspection. 

Sec.  135.  All  books  of  record,  maps,  charts,  surveys,  and  other  papers  on  file  in  the  re- 
corder's office,  must,  during  office-hours,  be  open  for  inspection  of  any  person  who  may  desire 
to  inspect  them,  and  may  be  inspected  without  charge;  and  the  recorder  must  arrange  the 
books  of  record  and  indexes  in  his  office  in  such  suitable  places  as  to  facilitate  their  inspection. 
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DISTRICT    ATTORN  EV. 

Duties  of  district  attorney. 

Sec.   136.     The  district  attorney  is  the  public  prosecutor,  and  must,  — 

1.  Attend  the  superior  court,  and  conduct,  on  behalf  of  the  people,  all  prosecutions  for  pub- 
lic offenses; 

2.  Institute  proceedings  before  the  magistrates  for  the  arrest  of  persons  charged  with  or  rea- 
sonably suspected  of  public  oflenses  when  he  has  information  that  any  such  offenses  have  been 
committed,  and  for  that  purpose,  when  not  engaged  in  criminal  proceedings  in  the  superior 
court,  or  in  civil  cases  therein  on  behalf  of  the  jjeople,  must  attend  upon  the  magistrates  in 
cases  of  arrest,  when  required  by  them,  and  attend  before  and  give  advice  to  the  grand  jury 
whenever  cases  are  presented  to  them  for  their  consideration; 

3.  Draw  all  indictments  and  informations,  defend  all  suits  brought  against  the  state  or  his 
county,  prosecute  all  recognizances  forfeited  in  the  courts  of  record,  and  all  actions  for  the 
recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to  the  state  or  his  county; 

4.  Deliver  receipts  for  money  or  property  received  in  his  official  capacity,  and  file  duplicates 
thereof  with  the  county  treasurer; 

5.  On  the  first  Monday  of  each  month  file  with  the  auditor  an  account,  verified  by  his  oath, 
of  all  moneys  received  by  him  in  his  official  capacity  during  the  preceding  month,  and  at  the 
same  time  pay  them  over  to  the  county  treasurer; 

6.  Give,  when  required,  and  without  fee,  his  opinion  in  writing  to  county,  district,  and 
township  officers,  on  matters  relating  to  the  duties  of  their  respective  oflices; 

7.  Keep  a  register  of  official  business,  in  which  must  be  entered  a  note  of  every  action, 
whether  criminal  or  civil,  prosecuted  ofiicially,  and  of  the  proceedings  therein;  and 

8.  Perform  such  other  duties  as  are  prescribed  by  law. 

Legal  adviser. 

yE(j.  137.  The  district  attorney  is  the  legal  adviser  of  the  board  of  supervisors.  He  must 
attend  their  meetings  when  required,  and  must  attend  and  oppose  all  claims  and  accounts 
against  the  county  when  he  deems  them  unjust  and  illegal. 

Claims. 

Sec.  138.  The  district  attorney,  except  for  his  own  services,  must  not  present  any  claim, 
account,  or  demand  for  allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked 
on  any  claim  or  demand  made  by  another. 

COUNTY  SURVEYOR. 

Duties  of  county  surveyor. 

Sec.  139.  The  surveyor  must  make  any  survey  that  may  be  required  by  the  order  of  court, 
the  board  of  supervisors,  or  upon  application  of  any  person;  keep  a  correct  and  fair  record  of 
all  surveys  made  by  him,  number  them  in  the  order  made,  and  preserve  a  copy  of  the  field- 
notes  and  calculations  of  each  survey;  indorse  thereon  its  proper  number,  a  copy  of  which,  and 
a  fair  and  accurate  plat,  together  with  the  certificate  of  survey,  must,  upon  application,  be  fur- 
nished by  him  to  any  person  upon  payment  of  the  fees  allowed  by  law. 

Land  divided  by  county  lines. 

Sec.  140.  Any  person  owning  or  claiming  lands  which  are  divided  by  county  lines,  and 
wishing  to  have  the  same  surveyed,  may  apply  to  the  surveyor  of  any  county  in  which  any 
part  of  such  land  is  situated;  and  on  such  application  being  made,  the  surveyor  must  mako  the 
survey,  which  is  as  valid  as  though  the  lands  were  situated  entirely  within  the  county. 

Same. 

Sec.  141.  When  land,  the  title  to  which  is  in  dispute  before  any  court,  is  divided  by  a 
county  line,  the  court  making  an  order  of  survey  may  direct  the  order  to  the  surveyor  of  any 
county  in  which  any  part  of  the  land  is  situated. 

True  meridian  and  variation. 

Sec.  142.  In  all  surveys,  the  courses  must  be  expressed  according  to  the  true  meridian,  and 
the  variation  of  the  magnetic  meridian  from  the  true  meridian  must  be  expressed  on  the  plat 
with  the  date  of  the  survey. 

Chainmen  and  markers. 

Sec.  143.  If  a  party  for  whom  a  survey  is  made  does  not  furnish  the  chainmen  and  markers, 
the  surveyor  may  employ  the  necessary  chainmen  and  markers,  and  receive  the  reasonable  hire 
of  all  assistants  necessarily  employed. 

Must  assist  surveyor-general. 

Sec.  144.  Each  county  surveyor  must,  when  required,  aid  and  assist  the  surveyor-general 
in  making  surveys  within  the  county. 

When  surveyor  is  interested. 

Sec.  145.  When  the  county  surveyor  is  interested  in  any  land  the  title  to  which  is  in  dis- 
pute, and  a  survey  thereof  is  necessary,  the  court  must  direct  the  survey  to  be  made  by  some 
disinterested  person,  and  the  person  so  appointed  is  for  that  purpose  authorized  to  administer 
and  certify  oaths.  He  must  return  such  survey,  verified  by  his  afiidavit  annexed  thereto,  and 
receive  for  his  services  the  same  fees  as  the  county  surveyor  would  bo  entitled  to  for  similar 
service. 
Other  duties. 
Sec.  146.     He  must  perform  such  other  services  as  may  be  required  of  him  by  law, 
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COUNTY  CORONER. 
Duty  of  coroner  on  inquests. 

Sec.  147.  The  coroner  must  hold  inquests  as  prescribed  by  chapter  two,  title  twelve,  part 
two,  of  the  Penal  Code.  The  coroner  or  other  officer  holding  the  inquest  upon  the  body  of  a 
deceased  person  may  subpoena  a  physician  or  surgeon  to  inspect  the  body,  or  a  chemist  to  make 
an  analysis  of  the  contents  of  the  stomach  or  of  the  tissues  of  the  body,  or  hold  a  post-mortem 
examination  of  the  deceased,  and  give  a  professional  opinion  as  to  the  cause  of  death,  and  shall 
cause  the  testimony  given  by  the  witness  to  be  reduced  to  writing  under  his  direction,  and  may 
employ  a  clerk  or  stenographer  for  such  purpose,  at  the  same  compensation  as  is  now  allowed 
to  stenographers  in  the  superior  courts  of  this  state;  and  when  such  testimony  is  taken  down 
by  a  stenographer,  his  transcription  thereof,  duly  certified  to,  shall  constitute  the  deposition  of 
such  witness.  [Amoidment  approved  March  16,  1SS9;  Statutes  and  Amendrnenis  1S89,  232.'] 
Duty  of  coroner  on  inquest. 

Sec.  148.     When  an  inquest  is  held  by  the  coroner,  and  no  other  person  takes  charge  of  the 
body  of  the  deceased,  he  must  cause  it  to  be  decently  interred;  and  if  there  is  not  sufficient 
property  belonging  to  the  estate  of  the  deceased  to  pay  the  necessary  expenses  of  the  burial, 
the  expenses  are  a  legal  charge  against  the  county. 
"Coroners  Begistcr." 

Sec.  149.  It  shall  be  the  duty  of  the  coroner  of  each  county  to  keep  an  official  register,  to 
be  labeled  "Coroner's  Register,"  in  which  he  shall  enter  the  date  of  holding  all  inquests,  the 
name  of  the  deceased  when  known,  and  when  not,  such  description  of  the  deceased  as  may  be 
sufficient  for  identification;  property  found  on  the  person  of  deceased,  if  any;  what  dispo- 
sition was  made  of  the  same  by  the  coroner;  the  cause  of  death  when  known,  and  such  other 
information  as  may  pertain  to  the  identity  of  the  deceased. 
Must  deliver  property  of  deceased. 

Sec.  150.  The  coroner  must,  within  thirty  days  after  an  inquest  upon  a  dead  body,  deli%'er 
to  the  county  treasurer,  or  the  legal  representatives  of  the  deceased,  any  money  or  other  prop- 
erty found  upon  the  body,  and  at  the  same  time  file  an  affidavit  with  the  treasurer,  showing,  — 

1.  The  amount  of  money  or  other  property  belonging  to  the  estate  of  the  deceased  person, 
which  has  come  into  his  possession  since  his  last  statement; 

2.  The  disposition  made  of  such  property. 
Vacancy,  how  filed. 

Sec.  151.     If  the  office  of  coroner  is  vacant,  or  he  is  absent,  or  unable  to  attend,  the  duties 
of  his  office  may  be  discharged  by  any  justice  of  the  peace  of  the  county,  with  the  like  authority, 
and  subject  to  the  same  obligations  and  penalties,  as  the  coroner. 
DiscJianje  duties  of  sheriff. 

Sec.  152.     In  the  cases  specified  in  section  one  hundred  and  eight,  the  coroner  must  discharge 
the  duties  of  sherifif. 
Assessor. 

Sec.  153.     The  assessor  must  perform  such  duties  as  are  prescribed  in  title  nine,  part  three, 
of  the  Political  Code. 
Tax  collector. 

Sec.  154.     The  tax  collector  must  perform  such  duties  as  are  prescribed  in  title  nine,  part 
three,  of  the  Political  Code. 
School  superintendent. 

Sec.  155.     The  school  superintendent  must  perform  such  duties  as  are  prescribed  in  title 
three,  part  three,  of  the  Political  Code. 
Public  administrator. 

Sec.  156.     The  public  administrator  must  perform  such  duties  as  are  prescribed  in  chapter 
thirteen,  title  eleven,  part  three,  of  the  Code  of  Civil  Procedure. 
"  RegMer  of  Public  Administrator." 

Sec.  157.  It  shall  be  the  duty  of  the  public  administrator  to  keep  a  book,  to  be  labeled 
"Register  of  Public  Administrator,"  in  which  he  shall  enter  the  name  of  every  deceased 
person  on  whose  estate  he  shall  administer,  the  date  of  granting  letters,  money  received,  the 
property  appraised  audits  value,  proceeds  of  all  sales  of  property,  the  amount  of  his  fees,  the 
expenses  of  administration,  the  amount  of  estate  after  all  charges  and  expenses  have  been  paid, 
the  disposition  of  property  on  distribution,  the  date  of  discharge  of  administrator,  and  such 
other  matters  as  may  be  necessary  to  give  a  full  and  complete  history  of  each  estate  adminis- 
tered by  him. 
Constables. 

Sec.  158.  Constables  must  attend  the  courts  of  justices  of  the  peace  within  their  townships 
whenever  so  required,  and  within  their  counties  execute,  serve,  and  return  all  process  and  no- 
tices directed  or  delivered  to  them  by  justices  of  tlie  peace  of  such  county,  or  by  any  compe- 
tent authority,  and  shall  charge  and  collect  for  their  services  such  fees  as  are  allowed  by  law, 
except  when  in  conflict  with  section  one  hundred  and  sixty-three  on  this  act. 
Sections  applicable. 

Sec.  159.  All  provisions  of  sections  ninety-two,  ninety-three,  ninety-four,  ninety-five,  ninety- 
six,  ninety-seven,  ninety-eight,  ninety-nine,  one  hundred,  one  hundred  and  one,  one  hundred 
and  two,  one  hundred  and  three,  one  hundred  and  four,  one  hundred  and  five,  one  hundred  and 
SIX,  one  hundred  and  seven,  except  the  fourth  and  sixth  subdivisions  of  section  ninety-three, 
apply  to  constables,  and  govern  their  powers,  duties,  and  liabilities. 
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Justices  of  the  peace. 

Sec.  IGO.     Justices  of  the  peace  must  perform  such  duties  as  are  prescribed  in  title  eleven, 
part  two,  of  the  Code  of  Civil  Procedure,  and  such  other  duties  as  are  prescribed  by  law. 
Salaries,  how  paid. 

Sec.  161.     The  salaries  of  officers  must  be  paid  monthly,  from  the  salary  county  fund  of  the 
treasury,  on  the  warrant  of  the  auditor. 
Classification  of  counties. 

Sec.    162.     For  the  purpose  of   regulating  the   compensation  of  all  officers  hereinbefore 
provided  for,  the  several  counties  of  this  state  are  hereby  classified,  and  shall  hereafter  remain 
classified,  according  to  their  population,  as  ascertained  by  the  federal  census  taken  in  the  year 
eighteen  hundred  and  eighty,  as  follows,  to  wit:  — 
First  class. 

All  counties  containing  a  population  of  one  hundred  thousand  inhabitants  and  over  shall  be- 
long to  and  be  known  as  counties  of  the  first  class. 
Second  class. 

Counties  containing  a  population  of  fifty  thousand  and  under  one  hundred  thousand  inhabi- 
tants shall  belong  to  and  be  known  as  counties  of  the  second  class. 
Third  class. 

Counties  containing  a  population  of  thirty-five  thousand  and  under  fifty  thousand  inhabi- 
tants shall  belong  to  and  bo  known  as  counties  of  the  third  class. 
Fourth  class. 

Counties  containing  a  population  of  thirty-four  thousand  and  under  thirty-five  thousand 
shall  belong  to  and  be  known  as  counties  of  the  fourth  class. 
Fifth  class. 

Counties  containing  a  population  of  thirty  thousand  and  under  thirty-four  thousand  shall 
belong  to  and  be  known  as  counties  of  the  fifth  class. 
Sixth  class. 

Counties  containing  a  population  of  twenty-five  thousand  and  under  thirty  thousand  inhab- 
itants shall  belong  to  and  be  known  as  counties  of  the  sixth  class. 
Seventh  class. 

Counties  containing  a  population  of  twenty-one  thousand  and  under  twenty-five  thousand 
shall  belong  to  and  be  known  as  counties  of  the  seventh  class. 
Eighth  class. 

Counties  containing  a  population  of  twenty  thousand  and  under  twenty-one  thousand  shall 
belong  to  and  be  known  as  counties  of  the  eighth  class. 
Ninth  cla^s. 

Counties  containing  a  population  of  eighteen  thousand  five  hundred  and  under  twenty  thou- 
sand shall  belong  to  and  be  known  as  counties  of  the  ninth  class. 

Tenth  class. 

Counties  containing  a  population  of  sixteen  thousand  and  under  eighteen  thousand  five  hun- 
dred shall  belong  to  and  be  known  as  counties  of  the  tenth  class. 

Eleventh  class. 

Counties  containing  a  population  of  fifteen  thousand  and  under  sixteen  thousand  shall  belong 
to  and  be  known  as  counties  of  the  eleventh  class. 
Twelfth  class. 

Counties  liaving  a  population  of  fourteen  thousand  and  under  fifteen  thousand  shall  belong  to 
and  be  known  as  counties  of  the  twelfth  class. 
Thirteenth  class. 

Counties  having  a  population  of  thirteen  thousand  two  hundred  and  under  fourteen  thou- 
sand shall  belong  to  and  bo  known  as  counties  of  the  thirteenth  class. 
Fourteenth  ckiss. 

Counties  having  a  population  of  thirteen  thousand  and  under  thirteen  thousand  two  hundred 
shall  belong  to  and  be  known  as  counties  of  the  fourteenth  class. 
Fifteenth  class. 

Counties  having  a  population  of  twelve  thousand  eight  hundred  and  one  and  \uider  thirteen 
thousand  shall  belong  to  and  bo  known  as  counties  of  the  fifteenth  class. 
Sixteenth  class. 

Counties  having  a  population  of  twelve  thousand  seven  hundred  and  fifty  and  under  twelve 
thousand  eight  hundred  and  one  shall  belong  to  and  be  known  as  counties  of  the  sixteenth 
class. 
Seventeenth  class.  , 

Counties  having  a  population  of  twelve  thousand  and  under  twelve  thousand  seven  hundred 
and  fifty  shall  belong  to  and  be  known  as  counties  of  the  seventeenth  class. 
Eif/htcenth  class. 

Counties  having  a  population  of  eleven  thousand  five  hundred  and  under  twelve  thousand 
shall  belong  to  and  be  known  as  counties  of  the  eighteenth  class. 
Nineteenth  class. 

Counties  having  a  population  of  eleven  thousand  three  hundred  and  fifty  and  under  eleven 
thousand  five  hundred  shall  belong  to  and  be  known  as  counties  of  the  nineteenth  class. 
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Twentklh  class. 

Couutiesj  having  a  population  of  eleven  thousand  three  hundred  and  under  eleven  thousand 
three  hundred  and  tifty  shall  belong  to  and  be  known  as  counties  of  the  twentieth  class. 

Twcnlij-fii-sl  class. 

Counties  having  a  population  of  eleven  thousand  two  hundred  and  eighty  and  under  eleven 
thousand  two  hundred  and  eighty-three  shall  belong  to  and  be  known  as  counties  of  tbe  twenty- 
first  class. 
Tiuenty-second  class. 

Counties  having  a  population  of  eleven  thousand  two  hundred  and  eighty-three  and  under 
eleven  tliousaud  two  hundred  and  eighty-five  shall  belong  to  and  be  known  as  counties  of  the 
twenty-second  class. 

Tivcnty-tldrd  class. 

Counties  having  a  population  of  ten  thousand  and  under  eleven  thousand  shall  belong  to  and 
be  known  as  counties  of  the  twenty-third  class. 

Twentii-fourth  class. 

Counties  having  a  population  of  nine  thousand  five  hundred  and  under  ten  thousand  shall 
belong  to  and  be  known  as  counties  of  the  twsnty-fourth  class. 

TwcnUj-fiflh  class. 

Counties  having  a  population  of  nine  thousand  four  hundred  and  eighty-five  and  under  nine 
thousand  five  hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty -fifth  class. 

Twenty-xixth  class. 

Counties  having  a  population  of  nine  thousand  four  hundred  and  under  nine  thousand  four 
hundred  and  eighty-five  shall  belong  to  and  be  known  as  counties  of  the  twenty-sixth  class. 
Twenti/sixth  and  one-half  class. 

Counties  having  a  population  of  nine  thousand  three  hundred  and  under  nine  thousand  four 
hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty-sixtli  and  one-half  class. 

Twenty-seventh  class. 

Counties  having  a  population  of  nine  thousand  one  hundred  and  under  nine  thousand  three 
hundred  shall  belong  to  and  be  known  as  counties  of  the  twenty-seventh  class. 

Tioenty-eiyhth  class. 

Counties  having  a  population  of  nine  thousand  and  under  nine  thousand  one  hundred  shall 
belong  to  and  be  known  as  counties  of  the  twenty-eighth  class. 

Twenty-ninth  class. 

Counties  having  a  population  of  eight  thousand  seven  hundred  and  fifty  and  under  nine  thou- 
sand shall  belong  to  and  be  known  as  counties  of  the  twenty-ninth  class. 

Thirtieth  class. 

Counties  having  a  population  of  eight  thousand  six  hundred  and  fifty  and  under  eight  thou- 
sand seven  hundred  and  fifty  shall  belong  to  and  be  known  as  counties  of  the  thirtieth  class. 

Thirty-first  class. 

Counties  having  a  population  of  eight  thousand  six  hnndred  and  fifteen  and  under  eight  thou- 
sand six  hundred  and  fifty  shall  belong  to  and  be  known  as  counties  of  the  thirty-first  class. 
Thirty-second  class. 

Counties  having  a  population  of  eight  thousand  six  hundred  and  ten  and  under  eight  thou- 
sand six  hundred  and  fifteen  shall  belong  to  and  be  known  as  counties  of  the  thirty-second  class. 

Thirty-third  class. 

Counties  having  a  population  of  seven  thousand  eight  hundred  and  under  eight  thousand  shall 
belong  to  and  be  known  as  counties  of  the  thirty-third  class. 
Thirty-fourth  class. 

Counties  having  a  population  of  seven  thousand  five  hundred  and  under  seven  thousand  eight 
hundred  shall  belong  to  and  be  known  as  counties  of  the  thirty-fourth  class. 
Thirty-fifth  class. 

Counties  having  a  population  of  seven  thousand  and  under  seven  thousand  five  hundred  shall 
belong  to  and  be  known  as  counties  of  the  thirty-fifth  class. 
Thirty-sixth  class. 

Counties  having  a  population  of  six  thousand  six  hundred  and  under  seven  thousand  shall 
belong  to  and  be  known  as  counties  of  the  thirty-sixth  class. 

Thirty-seventh  class. 

Counties  liaving  a  population  of  six  thousand  five  hundred  and  under  six  thousand  six  hun- 
dred shall  belong  to  and  be  known  as  counties  of  the  thirty-seventh  class. 

Thirty-eigldh  class. 

Counties  having  a  population  of  six  thousand  and  under  six  thousand  five  hundred  shall 
belong  to  and  be  known  as  counties  of  the  thirty-eighth  class. 

Thirty-ninth  class. 

Counties  having  a  j)opulation  of  five  thousand  six  hundred  and  forty  and  under  six  thousand 
shall  belong  to  and  be  known  as  counties  of  the  thirty-ninth  class. 

ThiHy-nine  and  one-half  class. 

Counties  having  a  population  of  five  thousand  and  under  five  thousand  six  hundred  and  forty 
shall  belong  to  and  be  known  as  counties  of  the  thirty-nine  and  one-half  class. 
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Fortieth  class. 

Counties  having  a  population  of  five  thousand  three  hundred  and  under  five  thousand  six 
hundred  shall  belong  to  and  be  known  as  counties  of  the  fortieth  class. 
Forty-first  class. 

Counties  having  a  population  of  five  thousand  and  under  five  thousand  three  hundred  shall 
belong  to  and  be  known  as  counties  of  the  forty-first  class. 
Forty-second  class. 

Counties  having  a  population  of  four  thousand  five  hundred  and  under  five  thousand  shall 
belong  to  and  be  known  as  counties  of  the  forty-second  class. 
Forty-third  class. 

■    Counties  having  a  population  of  four  thousand  three  hundred  and  fifty  and  under  four  thou- 
sand five  hundred  shal]  belong  to  and  bo  known  as  counties  of  the  forty-third  class. 
Forty-fourth  class. 

Counties  having  a  population  of  four  thousand  and  under  four  thousand  three  hundred  and 
fifty  shall  belong  to  and  be  known  as  counties  of  the  forty-fourth  class. 
Forty-fifth  class. 

Counties  having  a  population  of  three  thousand  and  under  four  thousand  shall  belong  to  and 
be  known  as  counties  of  the  forty-fifth  class. 
Forty-sixth  class. 

Counties  having  a  population  of  two  thousand  six  hundred  and  under  three  thousand  shall 
belong  to  and  be  known  as  counties  of  the  forty-sixth  class. 
Sorty-seventh  class. 

Counties  having  a  population  of  two  thousand  and  under  two  thousand  six  hundred  shall 
belong  to  and  be  known  as  counties  of  the  forty-seventh  class. 
Forty -eiqhth  class. 

Counties  having  a  population  under  two  thousand  shall  belong  to  and  be  known  as  counties 
of  the  forty-eighth  class.  [Amendment  approved  March  IG,  ISSD;  Statutes  and  Amendments  ISSO, 
232.] 

SALARIES  OF  COUNTY  OFFICERS. 

[The  following  sections  were  amended  and  renumbered  by  act  approved  March  18,  18S5; 
Statutes  1885,  IGG.     Tliis  act  contained  also  the  following  sections:  — 
Salaries — When  take  effect. 

Sec.  3.  The  salaries  herein  provided  shall  not  take  effect  nor  be  in  force  until  the  expiration 
of  the  terms  of  the  present  officers,  except  as  hereinafter  provided. 

Sec.  4.     The  salaries  herein  provided  for  the  officers  of  the  tenth,  thirty-fifth,  and  forty-sixth 
classes  shall  take  effect  and  be  in  force  from  and  after  the  first  day  of  the  first  month  next  suc- 
ceeding its  passage.] 
Counties  of  the  first  class. 

Sec.  1G3.  In  the  counties  of  the  first  class,  the  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  salaries  fixed  by  law. 

Compensation  second  class. 

Sec.  1G4.  In  counties  of  the  second  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  Tlie  county  clerk,  thirteen  thousand  dollars  per  annum. 

2.  The  sheriff,  fifteen  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  thousand  dollars  per  annum. 

4.  The  auditor,  four  thousand  dollars  per  annum. 

5.  The  treasurer,  five  thousand  five  hundred  dollars  per  annum,  whose  office-hours  shall  be 
from  nine  o'clock,  a.  m.,  to  four  o'clock,  r.  m. 

6.  The  tax  collector,  eight  thousand  dollars  per  annum. 

7.  The  assessor,  fourteen  thousand  dollars  per  annum. 

8.  The  district  attorney,  six  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hei-eafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  liy  law. 

11.  The  superintendent  of  schools,  forty-five  hundred  dollars  per  annum,  provided  that  the 
office  of  such  official  in  the  court-house  be  kept  open  the  same  as  the  otiier  public  offices  of  tlio 
county. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  jjeacc,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  pi-ovidcd, 
that  no  one  justice  of  the  peace  shall  bo  ])aid  more  than  two  hundred  dollars  in  any  one  mouth, 
nor  more  than  two  thousand  four  hundred  dollars  in  any  one  year.  All  moneys  in  excess  of 
this  sum  shall,  by  said  justices  of  the  peace,  be  paid  into  the  county  treasury. 

14.  Constaltles,  such  fees  as  now  or  hereafter  may  be  allowed  liy  law;  provided,  that  no  one 
constable  sliall  receive  more  than  one  hundred  dollars  in  any  one  month,  or  one  thousand  two 
hundred  dollars  in  any  one  year.  All  moneys  in  excess  of  this  sum  shall,  by  said  constables, 
be  paid  into  tlic  county  treasury. 

15.  Supervisors,  one  thousand  five  hundred  dollars  per  annum,  and  ten  cents  a  mile  in 
traveling  to  and  from  their  residences  to  the  county  seat,  or  in  the  performance  of  duties  re- 
quired of  them  by  law  or  by  virtue  of  their  office;  provided,  that  for  attending  sessions  of  the 

213 


§§165-167  COUNTY  GOVERNMENTS. 

board  only  two  mileages  shall  be  allowed  for  each  month.  Claims  for  mileage  shall  be  allowed 
and  i)aid  as  other  claims  against  the  county.  [Ameiidmeni  approved  March  16,  1889;  Statutes 
and  Amendments  1880,  232.] 

Third  class. 

Sec.  165.  In  counties  of  the  third  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  eight  thousand  dollars  per  annum. 

2.  The  sheriff,  nine  thousand  five  hundred  and  twenty  dollars  per  annum;  provided,  that  he 
shall  receive  as  additional  compensation  the  mileage  collected  by  him  in  criminal  cases  where 
the  same  is  not  a  charge  against  his  county. 

3.  The  recorder,  seven  thousand  dollars  per  annum. 

4.  The  auditor,  twelve  hundred  dollars  per  annum. 
6.  The  treasurer,  four  thouaand  dollars  per  annum. 

6.  The  tax  and  license  collector,  four  thousand  dollars  per  annum  for  the  combined  office. 

7.  The  assessor,  nine  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  six  hundred  dollars  per  annum. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  jjeace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  provided, 
that  no  one  justice  of  the  peace  shall  be  paid  more  than  two  hundred  dollars  in  any  one  month, 
nor  more  than  two  thousand  dollars  in  any  one  year. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  provided,  that  no 
one  constable  shall  receive  more  than  one  hundred  and  twenty-five  dollars  in  any  one  month,  or 
twelve  hundred  dollars  in  any  one  year. 

15.  Supervisors,  twelve  hundred  dollars  each  per  annum.  [Amendment  approved  March  16, 
18SD;  Statutes  and  Amendments  1S89,  £32.] 

Foxirth  class. 

Sec.  166.  In  counties  of  the  fourth  class,  county  officers  shall  receive  as  compensation  for 
the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  six  thousand  dollars  per  annum. 

2.  The  sheriff,  nine  thousand  dollars  per  annum. 

3.  The  recorder,  four  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum,  and  the  fees  for  making  and  exe. 
cuting  tax  deeds. 

7.  Tlie  assessor,  six  thousand  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  liereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  seventy-five  dollars  per  month,  and  ten  cents  per  mile  in  traveling  to  and 
from  county  seat;  provided,  mileage  shall  not  be  allowed  oftener  than  once  in  each  month;  pro- 
vided further,  that  the  superintendent  of  schools,  outside  of  his  regular  salary,  shall  be  allowed 
his  necessary  traveling  expenses,  including  mode  of  travel  and  hotel  bills,  in  visiting  public 
schools  throughout  the  county,  not  exceeding  three  hundred  dollars  per  annum,  said  amount  to 
be  allowed  by  the  board  of  supervisors  and  paid  as  other  county  charges.  [Amendment  approved 
March  16,  1SS9;  Statutes  and  Amendments  1SS9,  232.] 

Fifth  class. 

Sec.  167.  _  In  counties  of  the  fifth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  six  hundred  dollars  per  annum. 

4.  The  auditor,  three  thousand  six  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  three  thousand  six  hundred  dollars  per  annum. 

7.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum. 

8.  The  assessor,  three  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 
}o    T^®  superintendent  of  schools,  three  thousand  dollars  per  annum. 

J-'T  ^^^  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  no  justice  of  the  jjcace  shall  receive  more  than  one  thousand  dollars  per  annum,  which 
may  be  paid  in  monthly  installments  of  not  exceeding  eighty -three  and  one  third  dollars  per 
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month  for  all  services  rendered  by  him  in  all  criminal  cases,  or  in  actions  or  proceedings  to 
which  the  people  of  the  state  of  California  arc  or  may  be  parties;  and  no  claim  of  any  such  jus- 
tice of  the  peace  in  excess  of  said  sum  of  one  thousand  dollars  per  annum,  or  the  installments 
thereof  as  aforesaid,  shall  be  allowed  or  paid;  but  all  fees  collected  by  every  such  justice  on 
the  account  aforesaid  shall  belong  to  and  be  the  property  of  the  county  in  which  such  justice 
exercises  his  jurisdiction.  And  each  of  such  justices  shall  report,  under  oath,  on  the  first 
Monday  of  each  mouth  to  the  board  of  supervisors  of  such  county,  the  amount  of  all  fees  col- 
lected by  him  on  the  account  aforesaid  during  the  preceding  month,  and  shall  on  said  date 
deposit  with  the  county  treasurer  to  the  credit  of  the  county  all  such  fees  as  may  bj  shown  by 
said  report  to  have  been  collected  by  him.  He  shall  also  transmit  the  treasurer's  receipt  for 
said  payment  to  said  board  with  their  said  report;  "provided  further,  that  the  board  of  super- 
visors of  such  counties  maj',  whenever  in  their  judgment  the  public  interest  requires  it,  pro- 
vide such  justices,  or  any  of  them,  with  a  clerk,  also  an  ofBce,  and  the  necessary  furniture  and 
supplies  for  the  justice's  court. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provuled,  that  no 
constable  shall  receive  more  than  one  thousand  dollars  per  annum,  which  may  be  paid  in 
monthly  installments  of  not  exceeding  eighty-tliree  and  one  third  dollars  per  month  for  all 
services  rendered  by  him  in  all  criminal  cases,  or  in  actions  or  proceedings  to  which  the  people 
of  the  state  of  California  are  or  may  be  made  parties;  and  no  claim  of  any  such  constable  i  i  ex- 
cess of  said  sum  of  one  thousand  dollars  per  annum,  or  the  installments  thereof  as  aforesaid, 
shall  be  allowed  or  paid,  but  all  fees  collected  by  every  sucli  constable  on  the  account  aforesaid 
shall  belong  to  and  be  the  property  of  the  county  in  which  such  constable  has  been  elected  or 
appointed;  and  each  of  said  constables  shall  report,  under  oath,  on  the  first  Monday  of  each 
month  to  the  board  of  supervisors  of  such  county,  the  amount  of  all  fees  collected  by  him  on 
the  account  aforesaid  during  the  preceding  month,  and  shall  on  said  date  deposit  with  the 
county  treasurer,  to  the  credit  of  the  county,  all  such  fees  as  may  be  shown  by  said  report  to 
have  been  collected  by  him.  He  shall  also  transmit  the  treasurer's  receipt  for  said  payment  to 
said  board  with  his  said  report;  provided  fnrtlier,  that  the  board  of  supervisors  of  said  counties 
mav,  whenever  in  their  jn(lgment  the  fees  allowed  by  this  act  to  such  constal)le3  are  iasuffiient 
to  pay  a  reasonable  comijcnsation  for  the  services  required  to  1)0  performed,  and  to  also  pay  for 
the  services  of  a  deputy  or  deputies  if  the  same  be  required,  then  said  board  of  supervisors 
may  allow  such  cons  cables  such  deputies  as  in  their  judgment  may  be  required  to  do  the  busi- 
ness of  such  office  in  connection  with  the  principal,  at  a  salary  not  to  exceed  the  sum  of 
seventy-five  dollars  per  mouth  for  each  deputy;  provided,  that  said  board  of  supervisors  may 
require  said  constable  to  make  and  file  his  affidavit  with  said  board  showing  the  necessity  for 
such  deputy,  and  may  further  examine  said  constable  under  oath  regarding  the  neces.ity  for 
such  appointment  and  payment. 

15.  (Supervisors,  iixo  dollars  per  diem  and  mileage. 

16.  Upon  the  commencement  of  any  action  or  proceeding,  except  in  cases  otherwise  pro- 
vided by  law%  the  county  clerk  shall  require  the  x^laintifif  or  party  initiating  the  action  to 
deposit  the  sum  of  ten  dollars,  and  the  defendant,  or  respondent,  must,  upon  his  appear- 
ance, deposit  with  the  clerk  the  sum  of  three  dollars,  said  deposits  to  be  applied  in  pay- 
ment of  costs,  and  when  the  same  are  exhausted,  a  further  deposit  must  be  requii-ed  by 
the  clerk.  Any  money  so  deposited  and  remaining  after  judgment  and  paymeut  of  all 
costs  chargeable  against  the  party  who  has  deposited  the  same,  to  and  including  the 
entering,  docketing,  and  recording  of  the  judgment,  shall,  on  demand,  be  returned  to 
the  party  who  has  advanced  it;  provided,  that  every  party  appealing  from  any  judgment 
or  order  of  a  justice  of  the  peace,  or  police  court,  shall  deposit  the  sum  of  five  dollars  with  the 
clerk,  to  be  held  by  him,  and  in  all  respects  treated  the  same  as  the  other  deposits  above 
mentioned.  The  county  clerk  shall  charge  and  collect  the  following  fees  and  cliarges  for  and 
on  behalf  of  the  county,  to  wit:  For  entering  suit  in  the  registry,  and  making  necessarj^  entries 
during  the  progress  of  the  suit  to  the  final  determination  thereof,  for  first  folio,  tweuty-five 
cents.  For  each  subsequent  folio,  twenty-five  cents.  For  issuing  every  writ  or  process  under 
seal,  except  the  writ  of  habeas  corpus,  twenty-five  cents.  For  issuing  each  subpuiua  lor  one  or 
more  witnesses,  twenty-five  cents.  For  filing  each  paper,  ten  cents.  For  entering  each  and 
every  motion,  order,  rule,  default,  discontinuance,  dismissal,  or  nonsuit,  twenty-five  cents. 
For  entering  every  cause  on  the  calendar  and  making  copy  thereof  for  bar  for  each  term  of 
court,  twenty-five  cents.  For  taking  justification  thereto,  twenty-five  cents.  For  taking 
testimony  on  justification  to  undertaking  on  bond,  for  each  folio,  ten  cents.  For  taking 
acknowledgment  of  an  instrument,  to  include  all  writing  and  the  seal,  for  first  name  thereto, 
fifty  cents.  For  each  additional  name,  twenty-five  cents.  For  indexing  every  suit  in  the 
general  index  of  the  court,  as  required  by  law,  for  each  name,  ten  cents.  For  filing  and  enter- 
ing papers  on  transfer  of  cases  to  other  courts,  including  certificate  of  order  of  transfer,  one 
dollar  and  fifty  cents.  Searching  records  or  files  of  each  year,  except  for  suitors  or  their  attor- 
neys, fifty  cents.  For  filing  all  papers  on  appeal  from  justice's  court,  for  each  case,  one  dollar 
and  fifty  cents.  All  subsequent  services  rendered  on  such  appeal  shall  be  charged  for  at  the 
rates  above  provided  for  similar  service.  For  issuing  letters  testamentary,  or  of  administra- 
tion, or  of  guardianship,  twenty-five  cents.  For  writing  and  posting  each  notice  required, 
twenty-five  cents.  For  each  notice  for  pu1)lication,  in  addition  to  the  cost  of  publication, 
nnless  such  notice  is  prepared  by  the  petitioner,  or  his  attorney  therein,  twenty-live  cents. 
For  calling  and  swearing  every  jury  on  venire,  twenty-five  cents.  For  calling  and  swear- 
ing every  jury  to  try  cause,  twenty-five  cents.  For  receiving  and  entering  verdict  of  jury, 
fifty  cents.  For  entering  final  judgment,  for  first  folio,  fifty  cents.  For  each  subsequent 
folio,   ten  cents.     For  making  up  and  filing  judgment  roll,  fifty  cents.     For  each  entry  of 
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judgment  on  judgment  docket,  twenty-five  cents.  For  entering  satisfaction  on  judgment 
docket,  twenty-five  cents.  For  administering  oath  or  aflSrmation,  twenty-five  cents.  For 
certifying  same,  twenty-five  cents.  For  copy  of  any  proceeding,  record,  or  paper,  per 
folio,  ten  cents.  For  every  cei-tificate  under  seal,  twenty-five  cents.  For  issuing  every 
commission  to  take  testimony,  fifty  cents.  For  writing  down  testimony  of  witness  during 
trial  (to  be  paid  by  party  requiring  the  same),  for  each  folio,  twenty  cents.  For  issuing 
execution  or  other  final  process  under  seal,  fifty  cents.  For  copy  of  every  decree  or  order 
of  sale  of  mortgaged  property,  for  each  folio,  ten  cents.  For  receiving  and  filing  every 
remittitur  from  supreme  court,  and  accompanying  papers,  twenty-five  cents.  For  taking 
and  approving  each  undertaking  or  bond,  twent.y-fivc  cents.  For  recording  wills  or  other 
papers  required  by  law  be  recorded,  for  each  folio,  ten  cents;  provided,  however,  that  in 
all  cases  where  the  value  of  the  estate  of  a  decedent  does  not  exceed  one  thousand  dollars,  the 
total  fees  collected  by  such  clerk  from  the  estate,  the  administratrix,  executor,  or  legal  repre- 
sentative, shall  not  exceed  ten  dollars;  and  when  such  appraised  value  is  more  than  one  thou- 
sand dollars,  and  not  over  five  thousand  dollars,  the  total  fees  collected  from  the  estate,  the 
administrator,  executor,  or  legal  representative,  shall  not  exceed  twenty  dollars.  All  fees  and 
charges  received  or  collected  by  such  clerk  shall  belong  to  and  be  the  property  of  the  county, 
and  be  paid  into  the  county  treasury  thereof  by  said  clerk  on  the  first  Monday  of  each  month. 
The  county  recorder  shall  charge  and  collect  the  following  fees  and  charges  for  and  on  behalf  of 
the  county,  to  wit,  for  recording  any  instrument  or  notice,  except  maps  or  plats,  ten  cents  for 
each  folio  of  one  hundred  words.  For  indexing  any  instrument,  paper,  or  notice,  fifteen  cents 
for  each  name  indexed.  For  copies  of  any  record  or  paper,  ten  cents  per  folio.  For  filing  any 
instrument  for  record  and  making  the  necessary  entries  thereon,  ten  cents.  For  each  certifi- 
cate under  seal,  fifty  cents.  For  each  entry  of  discharge  of  mortgage  or  other  instrument  on 
margin  of  record,  and  entry  thereof  on  index,  fifty  cents.  For  searching  records  or  files  in  his 
oflace,  fifty  cents  for  each  year.  For  abstract  of  title,  fifty  cents  for  each  conveyance  or  encum- 
brance certified.  For  recording  any  plat  or  map  of  a  rectangular  subdivision  into  lots  and 
blocks,  five  cents  for  each  course  or  line,  and  twenty-fiv^e  cents  for  each  folio  of  figures,  letters, 
and  characters.  For  recording  any  other  plat  or  map,  ten  cents  for  each  course  or  line,  and 
twenty-five  cents  for  each  folio.  For  taking  acknowledgments,  including  seal,  fifty  cents  for 
the  first  signature,  and  twenty -five  cents  for  each  additional  signature.  For  recording  marriage 
license  and  certificate,  to  be  paid  by  the  clerk,  one  dollar.  For  recording  eacli  mark  or  brand, 
and  making  the  necessary  search  preliminary  to  such  record,  three  dollars.  For  filing,  index- 
ing, and  keeping  each  paper,  not  by  law  required  to  be  recorded,  one  dollar.  For  reporting 
assignment  of  certificate  of  purchase  of  state  lands,  fifty  cents.  '  All  fees  and  charges  received 
or  collected  by  such  recorder  shall  belong  to  and  be  the  property  of  the  count\%  and  be  paid 
into  the  county  treasury  thereof  by  said  recorder  on  the  iirst  Monday  of  each  month. 

17.  The  board  of  supervisors  shall  allow  the  several  officers  mentioned  in  this  section  such 
deputy  or  duputies,  assistant  or  assistants,  as  may  be  necessary  to  properly  transact  the  busi- 
ness of  their  respective  offices  in  connection  with  the  principal,  at  such  salary  as  the  board  may 
deem  reasonable,  not  to  exceed,  except  as  in  this  subdivision  provided,  for  each  assistant  or 
deputy  the  sum  of  one  hundred  dollars  jier  month;  •provided,  that  the  board  of  supervisors  shall 
have  the  power  to  allow  to  each  county  officer,  other  than  those  who  are  compensated  by  fees, 
one  chief  deputy,  at  a  salary  to  be  fixed  by  said  board,  not  to  exceed  one  hundred  and  fifty  dol- 
lars per  month;  provided  further,  that  the  board  of  supervisors  shall  allow  the  sherifi'  an  iinder- 
sheriff,  at  a  salary  to  be  fixed  by  said  board,  not  to  exceed  two  hundred  dollars  f)er  month;  and 
shall  allow  to  the  county  clerk  a  register  clerk,  at  a  salary  not  to  exceed  one  hundred  and  fifty 
dollars  per  month;  and  to  the  district  attorney  an  assistant,  at  a  salary  to  be  fixed  by  the  board, 
and  not  to  exceed  one  hundred  and  sixty-six  and  two  thirds  dollars  per  mouth;  and  'provided 
further,  that  said  board  shall  allow  to  the  district  attorney  such  deputies  as  may  be  necessary 
to  properly  transact  the  business  of  his  office,  at  salaries  to  be  fixed  by  such  board,  but  which 
shall  not,  in  the  case  of  any  such  deputy,  exceed  the  sum  of  one  hundred  and  thirtj'-three  and 
one  third  dollars  per  month.  All  salaries  provided  for  in  this  section,  whether  for  principal, 
assistant,  chief  deputy,  or  deputy,  shall,  in  each  case,  constitute  a  county  charge.  This  sec- 
tion, and  all  parts  thereof,  shall,  except  as  to  the  salaries  of  county  officers,  apply  to  present 
incumbents,  including  all  deputies  and  assistants  herein  provided  for,  justices  of  the  peace,  and 
constables,  and  shall  go  into  effect  upon  the  passage  of  this  act.  [Amendment  approved  March 
IG,  ISSO;  Statutes  and  Amendments  1SS9,  232. \ 
Sixth  class. 

Sec.  168.  In  counties  of  the  sixth  class,  the  county  officers  shall  receive  for  the  services  re- 
quired of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  five  thousand  five  hundred  dollars  per  annum. 

2.  The  sherifi",  six  thousand  five  hundred  dollars  per  annum,  and  for  traveling  —  to  be  com- 
puted in  all  cases  from  the  court-house  —  to  serve  any  summons  and  complaint,  or  any  other 
process  by  which  an  action  or  proceeding  is  commenced,  notice,  rule,  order,  subpcena,  attach- 
ment on  property,  to  levy  an  execution,  to  post  notices  of  sale,  to  sell  property  under  execution 
or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of  personal  property,  writ  of  posses- 
sion or  restitution,  to  hold  inquest  or  trial  of  right  of  property,  in  executing  a  writ  of  habeas 
corpus,  or  collecting  taxes;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served 
in  the  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged 
to  the  most  distant  points  to  complete  such  service;  for  each  mile  necessarily  traveled  by  the 
most  practicable  route,  in  going  only,  twenty  cents. 

3.  The  recorder,  four  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 
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5.  The  treasurer,  twenty-four  hundred  dollars  per  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum. 

7.  The  assessor,  forty-five  hundred  dollars  per  annum;  and  he  shall  also  receive  fifteen  per 
cent  on  all  poll-taxes,  and  six  per  cent  on  all  personal  property  taxes  collected  by  him. 

8.  The  district  attorney,  three  tliousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  Tlie  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  arc  now  or  hereafter  may  be  allowed  by  law. 

1.3.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables  shall  receive,  for  their  own  use  and  benefit,  the  following  fees,  which  shall  be 
in, full  of  all  compensation  for  such  service  as  is  now  or  may  be  hereafter  required  of  them 
by  law:  For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action  or 
proceeding  is  commenced,  on  each  defendant,  fifty  cents.  For  serving  an  attachment  on  prop- 
erty, or  levying  an  execution,  or  executing  an  order  of  arrest,  or  order  for  the  delivery  of  per- 
sonal property,  one  dollar.  For  his  trouble  and  expense  in  taking  possession  of  and  preserving 
property  uuder  attachment  or  execution,  or  other  iJrocess,  as  the  court  shall  order,  provided  no 
more  than  two  dollars  per  diem  shall  be  allowed  to  a  keeper,  tlixee  dollars.  For  taking  a 
bond  or  undertaking  in  any  case  he  is  authorized  to  take  the  same,  fifty  cents.  For  copy  of 
any  writ  or  process,  or  other  paper,  when  demanded  or  required  by  law,  for  each  folio,  fifteen 
cents.  For  serving  every  notice,  rule,  or  order,  twenty-five  cents.  For  advertising  property 
for  sale  under  execution  or  any  judgment  or  order  of  sale,  exclusive  of  the  cost  of  publication, 
each,  fifty  cents.  For  serving  a  writ  of  possession  or  restitution,  putting  a  person  in  posses- 
sion of  premises,  and  remov^ing  the  occupant,  two  dollars.  For  holding  each  inquest  or  trial  of 
right  of  property,  to  include  all  service  in  the  matter,  except  mileage,  two  dollars.  For  serv- 
ing subpcenas,  for  each  witness  served,  twenty-five  cents.  For  traveling  to  serve  any  summons 
and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is  commenced,  notice, 
rule,  order,  subpcena,  attachment  on  property,  to  levy  an  execution,  to  post  notices  of  sale,  to 
sell  property  uuder  execution  or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of 
personal  property,  writ  of  possession  or  restitution,  to  hold  an  inquest  or  trial  of  the  right  of 
property,  or  in  executing  a  writ  of  habeas  corpus;  ■provided,  that  if  any  two  or  more  papers  be 
required  to  be  served  in  the  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mile- 
age only  shall  be  charged  to  the  most  distant  point  to  complete  the  service;  for  each  mile 
necessarily  traveled,  in  going  and  returning  when  within  his  own  towusliip,  twenty  cents. 
For  commission  for  receiving  and  paying  over  money  on  execution  or  other  process  wlien  lauds 
or  otiier  personal  property  have  been  levied  on  or  sold,  on  the  first  one  hundred  dollars,  two 
per  cent,  and  on  all  sums  above  that  amount,  one  per  cent.  For  executing  a  certificate  of  sale, 
fifty  cents.  The  fees  herein  allowed  shall  be  collected  from  the  judgment  debtor.  For  mak- 
ing every  arrest  in  a  criminal  action,  other  than  on  a  charge  of  felony,  one  dollar.  For  making 
every  arrest  on  a  charge  of  felony,  one  dollar  and  fifty  cents.  For  summoning  a  jury  of  twelve 
or  less  persons,  two  dollars.  For  every  mile  necessarily  traveled  in  executing  any  warrant  of 
arrest,  serving  subposnas,  bringing  up  a  prisoner  on  habeas  corpus,  taking  a  prisoner  to  jail  by 
order  of  any  court;  provided,  that  when  any  two  or  more  persons  are  served  at  the  same  time, 
or  in  the  same  direction,  but  one  mileage  shall  be  charged  to  the  most  distant  point,  twenty 
cents  per  mile,  going  and  returning  when  within  his  own  township.  For  conveying  a  prisoner 
when  iinder  arrest,  the  necessary  expense  actually  paid  for  trausportation.  [A^nendment  ap- 
proved  March  16,  1889;  Statutes  and  Amendments  18S9,  232.'] 
Seventh  class. 

Sec.  1G9.  In  counties  of  the  seventh  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law  the  following  salaries,  viz. :  — 

1.  The  county  clerk,  four  thousand  three  hundred  dollars  per  annum. 

2.  The  sherili",  five  tliousand  five  hundred  dollars  per  annum.  The  sheriff  shall  also  receive, 
for  his  own  use  and  benefi't,  the  fees  for  mileage  which  are  now  or  which  may  hereafter  be 
allowed  by  law,  and  the  feea  or  commissions  for  the  service  of  all  papers  whatsoever  issued  by 
any  court  of  the  state  outside  of  his  county. 

3.  The  recorder,  three  thonsand  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  three  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  bj'  law. 

10.  The  public  administrator,  such  fees  as  arc  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  The  justices  of  the  peace,  siach  fees  as  are  now  or  uuiy  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Each  member  of  the  board  of  supervisors,  six  hundred  dollars  per  annum,  and  their 
necessary  expenses  when  attending  to  the  business  of  the  countj',  other  than  the  meetings  of 
the  board,  and  fifteen  cents  a  mile  mileage  in  traveling  to  and  from  his  residence  to  the  county 
seat;  provided,  that  no  more  than  one  mileage  at  any  one  term  of  the  board  shall  be  allowed. 

IG.  The  county  clerk  and  recorder  may  each  appoint  two  deputies,  who  shall  bo  designated, 
respectively,  as  chief  and  assistant  deputies.  The  chief  deputies  herein  provided  shall  each  re- 
ceive a  salary  of  one  thousand  two  hundred  dollars  per  annum,  and  the  assistant  deputies  shall 
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each  receive  a  salary  of  nine  hunJrcd  dollars  per  annum.  Tlie  treasurer  and  district  attorney 
may  each  appoint  a  deputy,  who  shall  receive  from  the  county  a  salary  of  one  thousand  two 
hundred  dollars  per  annum;  ■prodded,  that  whenever,  in  the  opinion  of  the  Ijoard  of  supervisors, 
it  becomes  necessary,  tlic  said  Ijoard  shall  allow  any  one  of  said  officers,  for  a  stated  period  of 
time,  an  additional  deputy  or  such  number  of  deputies  as  in  their  judgment  may  be  required 
to  do  the  business  of  such  office,  in  connection  with  the  principal,  at  a  salary  not  to  exceed  one 
hundred  dollars  per  month.  Tlie  sheriff  may  appoint  one  deputy,  who  shall  receive  a  salary  of 
one  thousand  five  hundred  dollars  per  annum,  and  also  a  clerk,  who  shall  receive  a  salary  of 
nine  hundred  dollars  per  annum.  All  the  deputies,  assistants,  and  clerks  herein  enumerated 
are  to  be  paid  at  the  times  and  in  the  manner  that  their  principals  are  paid,  from  and  after  the 
approval  of  this  a,cb;' provided,  that  the  board  of  supervisors  may  designate  what  number  of 
deputy  assessors  may  be  appointed,  and  they  shall  receive  a  sum  not  exceeding  five  dollars  per 
day,  payable  out  of  the  funds  of  the  county,  for  each  day  they  actually  and  necessarily  attend 
to  the  duties  of  the  office,  between  the  first  Monday  of  March  and  the  first  Monday  in  August 
of  the  same  year.  The  coroner  shall  cause  the  testimony  given  by  witnesses  at  inquests  held 
by  him  to  be  reduced  to  writing  under  his  direction,  and  may  employ  a  clerk  or  stenographer 
for  such  purpose,  at  the  same  compensation  as  is  now  allowed  to  stenographers  in  the  superior 
courts  of  this  state;  and  when  such  testimony  is  taken  down  by  a  stenographer,  his  transcrip- 
tion thereof,  duly  certified  to,  shall  constitute  the  deposition  of  such  witness.  [Amendment  ap- 
proved March  16,  ISSO;  Statutes  and  Amendments  1S89,  232.] 
Eighth  class. 

Sec.  170.  In  counties  of  the  eighth  class,  the  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sherifl',  six  thousand  dollars  f)er  annum. 

3.  The  recorder,  three  thousand  two  hundred  dollars  per  annum. 

4.  The  auditor,  six  hundred  dollars  .per  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  and  fifty  dollars  per  annum. 

7.  The  assessor,  five  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  four  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum;  provided,  if  he  shall 
engage  in  any  other  occupation  during  his  term  of  office  his  salary  shall  only  be  six  hundred 
dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

]  3.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  alloM'ed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Each  member  of  the  board  of  supervisors  shall  receive,  for  all  services  required  of  him 
by  law  or  by  virtue  of  his  office,  the  sum  of  five  hundred  dollars  per  annum,  and  ten  cents 
per  mile  in  traveling  to  and  from  his  residence  to  the  county  seat;  provided,  that  no  more 
than  one  mileage  at  any  one  term  of  the  board  shall  be  allowed,  and  that  one  fourtli  of  the 
annual  salary  shall  be  paid  at  the  close  of  each  quarterly  session  of  the  board.  [Amendment 
approved  March  16,  1SS9;  Statutes  and  Amendments  1SS9,  232.] 

Ninth  class. 

Sec.  171.  In  counties  of  the  ninth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  requu-ed  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  four  thousand  dollars  per  annum. 

2.  The  sheriff,  nine  thousand  dollars  per  annum,  and  the  fees  or  commissions  for  the  service 
of  all  papers  whatsoever  issued  by  any  court  of  the  state  outside  of  his  county. 

3.  The  recorder,  three  thousand  five  hundred  dpllars  per  annum. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer,  three  thousand  four  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  six  thousand  dollars  per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum. 

12.  The  survej'or,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  nine  hundred  dollars  each,  per  annum.     No  mileage. 

16.  The  following  fees  are  allowed  to  the  officers  hereinafter  named  for  the  performance  of 
Bervices  required  of  them  by  law  as  herein  provided,  and  such  officers  may  lawfully  charge,  de- 
mand, and  receive,  and  must  pay  the  amounts  received  into  the  treasurj'  of  the  countj',  except 
where  the  officer  is  by  law  entitled  to  receive  the  fees  collected  for  his  own  use  and  benefit. 
All  fees  shall  be  payable  only  in  gold  and  silver  coin  of  the  United  States. 

FEES   OF   SHERIFF. 

For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding 
is  commenced,  on  each  defendant,  fifty  cents.    For  serving  an  attachment  on  property,  or  levy- 
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ing  an  execution,  or  executing  an  order  of  arrest,  or  orJer  for  the  delivery  of  personal  property, 
one  dollar.  For  serving  an  attacliment  on  any  ship,  boat,  or  vessel,  in  proceedings  to  enforce 
any  lien  tliereon  created  by  law,  two  dollars.  For  his  trouble  and  expense  in  taking  and  keep- 
ing possession  of  and  preserving  property  under  attachment  or  execution,  or  other  process,  such 
sum  as  the  court  may  order;  provided,  that  no  more  than  two  dollars  per  diem  shall  be  allowed 
to  a  keeper.  For  taking  bond,  or  undertaking  in  any  case  in  which  lie  is  authorized  to  take 
the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  when  demanded  as  re- 
quired by  law,  for  eacli  folio,  lifteen  cents.  For  serving  over}'  notice,  rule,  or  order,  iitty  cents. 
For  advertising  property  for  sale  or  execution,  or  under  any  judgment  or  order  of  sale,  exclu- 
sive of  cost  of  publication,  each  notice,  llfty  cents.  For  serving  a  writ  of  possession  or  restitu- 
tion, putting  a  person  in  possession  of  premises,  and  removing  tlie  occupant,  two  dollars.  For 
holding  each  inquest,  or  trial  of  right  of  property,  to  include  all  services  in  the  matter  except 
mileage,  two  dollars.  For  serving  a  subpoena,  for  each  witness  summoned,  twenty-five  cents. 
For  traveling,  to  be  computed  in  all  cases  from  the  court-house,  to  serve  any  summons  and 
complaint,  or  other  process  by  which  an  action  or  proceeding  is  commenced,  notice,  rule,  order, 
subpcena,  attachment  on  property  to  levy  an  execution,  to  post  notice  of  sale,  to  sell  property 
under  execution  or  other  order  of  sale,  to  execute  an  order  for  the  delivery  of  personal  prop- 
erty, writ  of  possession  or  restitution,  to  hold  inquest  or  trial  of  right  of  property;  provided, 
that  if  any  two  or  more  papers  be  required  to  Ije  served  in  the  same  suit,  at  the  same  time,  and 
in  the  same  direction,  one  mileage  onl}'  shall  bo  charged,  to  the  most  distant  point  to  complete 
such  service,  for  each  mile  necessary  traveled,  in  going  onl}^  twenty  cents.  For  commissions 
for  receiving  and  paying  over  money  on  execution  or  other  process,  when  land  or  personal 
property  has  been  levied  on  and  sold,  on  tlie  lirst  one  thousand  dollars,  two  per  cent;  on  all 
sums  above  that  amount,  one  per  cent.  For  commissions  in  receiving  and  paying  over  money 
on  execution  without  levy,  or  when  lands  or  goods  levied  on  shall  not  be  sold,  on  the  first  one 
thousand  dollars,  one  per  cent,  and  one  half  of  one  per  cent  on  all  sums  over  that  amount.  The 
fees  herein  allowed  for  the  levy  of  an  execution,  costs  of  advertising,  and  percentage  for  making 
or  collecting  the  money  on  execution,  shall  be  collected  from  the  judgment  debtor  by  virtue  of 
such  execution,  in  the  same  manner  as  the  sum  directed  herein  to  be  made.  For  drawing 
and  executing  a  sheriff's  deed,  to  include  the  acknowledgment,  to  be  paid  by  the  gran- 
tee before  delivery,  two  dollars  and  fifty  cents.  For  executing  a  certificate  of  sale,  exclu- 
sive of  the  filing  and  recording  the  same,  one  dollar.  For  summoning  a  trial  jury  of  twelve 
persons  or  less,  three  dollars.  For  all  service  in  justices'  courts,  the  same  fees  as  are  allowed 
constables  for  like  services.  For  conveying  a  prisoner,  when  under  arrest,  the  necessary  ex-  ■ 
penses  incurred  in  transportation.  He  shall  also  be  allowed  to  retain  for  his  own  use  the 
amount  allowed  by  the  state  for  the  conveyance  of  prisoners  to  the  state  prison,  and  convey- 
ance of  persons  to  the  insane  asylum.  He  shall  also  be  allowed  for  the  boarding  of  prisoners  a 
sum  not  to  exceed  twenty -five  cents  per  meal,  and  not  to  exceed  fifty  cents  per  day. 

FEES   OF   COUNTY   CLERK. 

At  the  commencement  of  each  suit,  the  clerk  shall  be  entitled  to  demand  and  receive  from 
the  plaintiff,  in  addition  to  the  judge's  docket  fee,  as  prescribed  by  law,  not  to  exceed  the  sum 
of  five  dollars,  to  cover  costs  to  time  of  judgment;  and  from  the  defendant,  two  dollars,  to 
cover  costs  for  the  same  time.  If,  in  the  progress  of  the  action,  the  sum  allowed  the  clerk 
should  be  insufficient,  he  shall  be  entitled  to  demand  from  either  party  such  further  sum  as  ho 
may  deem  necessary  to  cover  costs  to  tiie  time  of  judgment,  including  the  entry  thereof.  Any 
excess  of  fees  advanced  by  either  l)arty,  on  the  determiuation  of  the  action,  shall  be  returned 
by  the  clerk  to  the  party  who  advanced  them,  on  demand.  The  clerk  of  the  superior  court 
shall  receive,  for  entering  each  suit  on  the  clerk's  register  of  actions,  and  for  making  the  neces- 
sary entries  therein  during  the  progress  of  the  suit  and  of  tlie  trial  and  subsequent  proceed- 
ings, for  the  first  folio,  twenty-five  cents;  for  each  subsequent  folio,  fifteen  cents.  For  issuing 
every  writ  of  process,  under  seal,  fifty  cents,  except  the  writ  of  habeas  corpus.  For  issuing 
each  sul>pcena  for  one  or  more  witnesses,  tweuty-iive  cents.  For  filing  each  ])aper,  fifteen 
cents.  For  entering  every  motion  and  order,  rule,  default,  discontinuance,  dismissal,  or  non- 
suit, twenty-five  cents.  For  calling  and  swearing  every  jury  on  voire  dire,  twenty-five  cents. 
For  calling  and  swearing  every  jury  to  try  cpuse,  twenty-live  cents.  For  receiving  and  enter- 
ing each  verdict  of  a  jury,  twenty-live  cents.  For  entering  every  final  judgment,  for  the  first 
folio,  fiity  cents;  for  each  subsequent  folio,  fifteen  cents.  For  making  up  and  filing  judgment 
roll,  twenty-five  cents.  For  each  entry  of  judgment  on  judgment  docket,  twenty  cents.  For 
entering  satisfaction  or  credit  on  judgment  docket,  twenty-five  cents.  For  administering 
every  oath  or  afliirmation,  twenty  cents.  For  certifying  the  same,  twenty  cents.  For  copy  of 
any  proceeding,  record,  or  paper,  per  folio,  fifteen  cents.  For  every  certificate  under  seal, 
twenty-five  cents.  For  issuing  every  commission  to  take  testimony,  fifty  cents.  For  writing 
down  testimony  of  witnesses  during  trial,  for  each  folio  (to  be  paid  by  the  party  requiring  the 
same),  fifteen  cents.  For  issuing  every  execution,  or  other  final  process,  under  seal,  fifty 
cents.  For  copy  of  every  decree  or  order  of  sale  of  mortgaged  property,  for  each  folio,  fifteen 
cents.  For  receiving  and  filing  every  remittitur  from  supreme  court,  and  accompanying 
papers,  fifty  cents.  For  taking  and  approving  each  undertaking  or  bond,  twenty-live  cents. 
For  taking  justification  thereto,  twenty-five  cents.  For  taking  testimony  on  justification  to 
undertaking  or  bond,  for  each  folio,  fifteen  cents.  For  taking  acknowledgment  of  deed  or 
other  instru'nent,  to  include  all  writing  and  the  seal,  for  the  lirst  name  thereto,  fifty  cents; 
for  each  additional  name,  twenty-five  cents.  For  indexing  every  suit  in  the  general  index  of 
the  court,  as  required  by  law,  for  each  name,  ten  cents.     For  filing  and  entering  papers  on 
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transfer  of  cases  from  other  courts,  two  dollars.  For  transmission  of  files  or  transfer  of  cases 
to  other  courts,  including  certiticate  of  order  of  transfer,  one  dollar.  For  searching  records  or 
files  of  each  year,  except  for  suitors  or  their  attorneys,  lifty  cents.  For  filing  all  papers  on 
appeal  from  justices'  courts,  for  each  case,  one  dollar.  For  writing  and  posting  each  notice 
required,  twenty-five  cents.  For  each  notice  for  publication,  in  addition  to  the  cost  of  puljli- 
cation,  twenty-live  cents.  For  recording  papers  required  Ijy  law  to  be  recorded,  for  each  folio, 
fifteen  cents;  for  indexing  same,  twenty  cents.  For  issuing  each  marriage  license,  one  half  to 
be  paid  to  the  county  recorder,  two  dollars.  For  recording  the  testimony  and  commitment 
upon  examination  of  insane  persons,  when  it  is  ascertained  by  the  judge  of  the  superior  court 
that  the  person  committed  has  sufficient  property  to  pay  the  expenses  of  his  commitment,  per 
folio,  fifteen  cents.  For  filing  all  papers  to  bo  kept  by  him,  not  required  to  be  recorded,  ten 
cents;  for  indexing  same,  for  each  name,  ten  cents.  For  issuing  any  license  required  by  law, 
one  dollar.  For  all  services  in  estates  of  deceased  persons,  fees  shall  be  charged  as  follows,  the 
value  of  the  estate  required  to  be  determined  herein  to  be  ascertained  from  the  inventory  and 
appraisement  thereof:  Estates  of  the  value  of  fifteen  hundred  dollars  or  less,  two  dollars; 
estates  of  over  fifteen  hundred  dollars  and  not  exceeding  ten  thousand  dollars,  ten  dollars; 
estates  of  ten  thousand  dollars  and  not  exceeding  fifty  thousand  dollars,  fifteen  dollars;  estates 
of  over  fifty  thousand  dollars,  fifteen  dollars,  and  ten  cents  for  each  paper  filed,  and  fifteen 
cents  per  folio  for  recording  each  document  required  by  law  to  be  recortled;  'provided,  that  the 
county  clerk  of  such  county  shall  charge  and  collect  for  each  action  or  proceeding  commenced 
in  the  superior  court  of  the  county  a  fee  of  one  dollar,  in  addition  to  the  fees  above  mentioned, 
which  sum  shall  be  deposited  in  the  treasury  of  the  county  as  a  fund  for  the  purpose  of  estab- 
lishing a  law  library,  and  shall  be  expended  by  and  under  the  direction  of  the  judge  or  judges 
of  the  superior  court  of  such  county,  for  said  purpose.  No  fees  shall  be  charged  by  county 
clerks  for  affidavits  or  certificates  for  or  in  behalf  of  the  United  States  pension  applicants.  For 
all  services  in  the  estates  and  guardianship  of  minor  heirs,  the  same  fees  as  are  allowed  in  the 
estates  of  deceased  persons. 

FEES   OF   RECORDER. 

For  recording  every  instrument,  paper,  or  notice,  for  each  folio,  fifteen  cents.  For  indexing 
every  instrument,  paper,  or  notice,  fifteen  cents  for  each  name  indexed.  For  copies  of  any 
record  or  paper,  per  folio,  fifteen  cents.  For  filing  every  instrument  for  record,  and  making 
the  necessary  entries  thereon,  fifteen  cents.  For  each  certificate  under  seal,  twenty-five  cents. 
For  every  entry  of  discharge  of  mortgage  or  other  instrument  on  margin  of  record,  or  for  enter- 
ing credit  thereon,  or  witnessing  same  and  indexing  same,  twenty-five  cents.  For  searching 
records  or  files  in  his  office  for  each  year,  when  required,  fifty  cents.  For  abstract  of  title,  for 
each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For  recording  every  plat  or 
map,  for  each  course,  five  cents.  For  figures  and  letters  on  plats  or  maps,  per  folio,  twenty- 
five  cents;  provided,  the  fees  for  recording  any  town  plat  shall  not  exceed  fifty  dollars.  For 
taking  acknowledgment,  including  seal,  for  the  first  signature,  fifty  cents;  for  each  additional 
signature,  twenty-five  cents.  For  recording  marriage  license  and  certificate,  to  be  paid  by  the 
clerk,  one  dollar.  For  recording  transcript,  and  for  all  other  services  in  estray  cases,  one  dol- 
lar. For  recording  each  mark  or  brand,  fifty  cents.  For  administering  oath  or  affirmation, 
twenty-five  cents.  For  certifying  same,  twenty-five  cents.  For  filing,  indexing,  and  keeping 
each  paper  not  by  law  required  to  be  recorded,  twenty-five  cents.  For  recording  mining  claims 
and  water  rights,  the  same  as  are  allowed  for  recording  any  other  instrument.  For  all  other 
services  not  herein  enumerated,  the  same  fees  as  are  allowed  the  clerk  of  the  superior  court  for 
like  services. 

FEES  OF  CORONER. 

For  general  services  in  holding  an  inquest,  ten  dollars.  For  each  witness  subpoenaed,  twenty- 
five  cents.  For  each  mile  necessarily  traveled  in  going  to  the  place  of  the  inquest,  twenty-five 
cents.  For  directing  or  attending  the  interment  of  each  body  upon  which  an  inquest  has  been 
held,  two  dollars;  which  fees  shall  be  all  that  he  shall  be  entitled  to  charge.  When  acting  as 
or  in  the  place  of  the  sheriff,  the  same  fees  as  are  allowed  the  sheriff  for  like  services. 

FEES  OF  COUNTY  SURVEYOR. 

For  the  first  mile  actually  run  w-ith  compass  and  chain,  in  wood  or  brush,  or  salt-marsh  and 
tide-lands,  four  dollars;  for  each  succeeding  mile,  two  dollars.  For  each  mile  run  with  com- 
pass alone,  one  dollar  and  fifty  cents.  For  the  first  mile  actually  run  with  compass  and  chain, 
in  open  land,  three  dollars;  for  each  succeeding  mile,  one  dollar  and  fifty  cents.  For  each  mile 
run  with  compass  alone,  one  dollar.  For  each  lot  laid  out  and  platted  in  any  city  or  town,  one 
dollar.  For  recording  a  survey,  seventy-five  cents.  For  calculating  the  quantity  of  every 
tract  of  land,  or  any  subdivision  thereof  (town  lots  excepted),  ten  cents  for  each  course.  For 
traveling  to  place  of  survey,  for  each  mile,  in  going  only,  thirty  cents,  and  if  he  shall  be  re- 
quired and  duly  notified,  or  otherwise,  to  make  other  surveys  while  in  the  discharge  of  his 
oflacial  duty,  Mhile  in  the  field,  he  shall  be  entitled  to  mileage  only  from  the  place  last  surveyed 
by  him.  For  ascertaining  the  location  of  every  town  lot  in  an  old  survey,  measuring  and 
uaarkmg  the  same,  one  dollar.  For  copies  and  certificates,  per  folio,  fifteen  cents.  For  erect- 
ing a  monument  at  the  corner  of  any  survey,  when  required,  fifty  cents.  For  erecting  a  monu- 
ment, when  running  a  line  at  a  variation  or  offset,  when  required,  twenty-five  cents.  For  copy 
of  plat  of  any  survey  and  certificate  required  by  any  person,  or  to  be  transmitted  to  the  sur- 
■^'^yoi'-gsneral,  one  dollar,  to  be  paid  by  the  party  requiring  the  survey.  Expenses  of  assistants 
shall  be  an  additional  charge,  to  be  agreed  upon  between  the  parties;  or  in  cases  of  surveys  or- 
dered by  the  court  or  board  of  supervisors,  such  compensation  as  shall  be  by  them  allowed. 
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FEES   OF   THE   JUSTICES   OF  THE    PEACE. 

For  entering  every  cause  upon  his  docket,  fifty  cents.  For  filing  each  paper  in  the  suit, 
twenty-five  cents.  For  issuing  any  writ  or  process  by  which  the  suit  is  commenced,  fifty  cents. 
For  issuing  subpoena,  for  each  person,  twenty-five  cents.  For  administering  an  oath  or  affirma- 
tion, twenty-five  cents.  For  eacli  certificate,  twenty-five  cents.  For  issuing  writ  of  attach- 
ment or  arrest,  or  for  the  delivery  of  property',  one  tloUar.  For  taking  or  approving  any  bond 
or  undertaking  directed  by  law  to  be  taken  or  approved  by  him,  fifty  cents.  For  taking  justi- 
fication to  a  bond,  fifty  cents.  For  swearing  a  jury,  fifty  cents.  For  issuing  an  execution,  one 
dollar.  For  taking  depositions,  per  folio,  twenty  cents.  For  issuing  search-warrant,  tifty 
cents.  For  affidavit  for  search-warrant,  including  entry  on  his  docket,  when  there  is  no  other 
or  further  action,  one  dollar.  For  entry  of  cause  without  process,  one  dollar.  For  entering 
every  motion,  rule,  order,  exception,  or  default,  twenty-five  cents.  For  entering  any  final 
judgment,  for  the  first  folio,  one  dollar;  for  every  additional  folio,  twenty  cents.  For  entering 
judgment  by  confession,  and  only  on  affidavit,  as  required  in  the  superior  court,  three  dollars. 
For  entering  satisfaction  of  a  judgment,  fifty  cents.  For  issuing  commission  to  take  testi- 
mony, fifty  cents.  For  transcript  of  a  judgment,  order,  docket,  or  paper  in  his  office,  for  each 
folio,  twenty  cents.  For  making  iip  and  transmitting  transcript  and  papers  on  appeal,  one 
dollar  and  fifty  cents.  For  taking  acknowledgment  of  any  instrument,  for  the  first  name,  fifty 
cents,  and  for  every  additional  name,  twenty-five  cents.  For  celebrating  a  marriage  and  re- 
turning a  certificate  thereof  to  the  county  recorder,  five  dollars.  For  all  services  and  proceed- 
ings before  a  justice  of  the  peace  in  a  criminal  action  or  proceeding,  whether  on  examination 
or  trial,  three  dollars;  but  there  shall  be  allowed  for  all  depositions  required  by  law  to  be  taken 
(including  the  transmission  to  the  county  clerk  of  the  papers  in  the  case),  for  each  folio,  twenty 
cents.  For  taking  bail  after  commitment  in  criminal  cases,  one  dollar.  For  all  services  con- 
nected with  the  posting  of  estrays,  including  transcript  to  the  recorder,  two  dollars.  For  all 
services  appertaining  to  the  coroner's  office,  the  justice  of  the  peace  who  shall  act  when  the 
coroner  shall  be  absent  or  unable  to  attend  shall  receive  the  same  fees  as  are  allowed  to  the 
coroner  for  similar  services.  When  the  venue  shall  be  changed,  the  justice  before  whom 
tlie  action  shall  have  been  brought,  for  all  services  in  making  up  and  transmitting  the  tran- 
script and  papers,  shall  receive,  in  addition  to  such  fees  as  have  accrued  in  the  case,  the  sum 
of  one  dollar;  all  of  which  fees  must  be  paid  before  the  justice  shall  be  required  to  transmit 
the  papers;  and  the  justice  before  whom  the  case  is  transferred  shall  be  entitled  to  receive  the 
focj  accruing  to  him  for  all  services  which  he  shall  thereafter  render,  the  same  as  if  the  case 
h.ad  originally  l)een  commenced  before  him.  In  cases  of  appeal,  all  fees  of  the  justice,  includ- 
ing those  on  trial  and  those  on  appeal,  must  be  paid  before  the  justice  shall  be  required  to  for- 
ward the  papers  to  the  county  clerk. 

FEES   OF   CONSTABLES. 

For  serving  summons  in  civil  cases,  for  each  defendant,  fifty  cents.  For  summoning  any 
jury  beloro  a  justice  of  the  peace,  including  mileage,  two  dollars  and  mileage.  For  making 
sales  of  estrays,  the  same  fees  as  for  sales  on  execution.  For  all  other  services,  the  same  fees 
as  are  allowed  to  sheriffs  for  similar  services.  For  making  every  arrest  in  a  criminal  proceed- 
ing, two  dollars. 

FEES   OF   INTERPRETERS. 

Interpreters  and  translators  shall  be  allowed  such  compensation  for  their  services  as  the  court 
shall  allow,  to  be  taxed  and  collected  as  other  costs;  but  the  same  shall  not  exceed  three  dollars 
per  day. 

FEES    OF  WITNESSES   AND  JURORS. 

Each  person  subpoenaed  as  a  juror,  or  as  a  witness  in  behalf  of  the  people,  whether  before  the 
superior  court  or  the  grand  jury,  shall  be  entitled  to  pay  at  the  rate  of  three  dollars  per  day  for 
each  day's  attendance;  and  for  mileage  at  the  rate  of  twenty-five  cents  for  each  mile  necessarily 
traveled,  in  going  only.  For  attending  to  any  civil  suit  or  proceedings  before  any  court  of 
record,  referee,  commissioner,  justice  of  the  peace,  for  each  daj',  two  dollars;  for  traveling  to 
the  place  of  trial,  for  each  mile,  twenty  cents.  In  case  of  impeachment  and  contested  elec- 
tions, for  traveling  to  the  place  of  trial,  ten  cents  per  mile.  No  person  shall  be  obliged  to 
testify  in  a  civil  action  unless  his  fees  shall  have  been  tendered,  or  he  shall  have  not  demanded 
the  same.  No  fees  shall  be  allowed  any  witness  in  a  criminal  action  or  proceeding  unless  he 
shall  attend  before  a  grand  jury  or  court  of  record  as  a  witness  on  behalf  of  the  people,  upon  a 
subpoena,  or  by  virtue  of  a  recognizance,  and  it  shall  appear  that  he  has  come  from  any  place 
out  of  the  county,  or  that  he  is  poor;  the  court,  if  the  attendance  of  the  witness  is  upon  a  trial 
by  an  order  upon  its  minutes,  or  in  any  other  case,  the  judge  of  the  superior  court,  by  an  order 
subscribed  by  him,  may  direct  the  treasurer  of  the  county  to  pay  the  witness  a  reasonable  sum, 
to  be  specified  in  the  order,  for  his  expenses;  and  no  person  who  resides  without  any  county 
shall  be  obliged,  in  a  civil  action  or  jiroceeding,  to  attend  as  a  witness  in  said  county,  unless 
the  distance  bo  less  than  thirty  miles  from  his  place  of  residence  to  the  place  of  triaL 

FEES   OF  PUBLIC   ADMINISTRATORS. 

The  public  administrator  shall  hereafter  be  entitled  to  receive  for  his  services  the  same  fees 
as  are  allowed  executors  and  administrators,  by  an  act  entitled  "An  Act  to  regulate  the  settle- 
ment of  the  estates  of  deceased  persons,"  passed  May  first,  eighteen  hundred  and  fifty-one. 
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JUDGES  AND   CLERKS  OF   ELECTION. 

The  judges  and  clerks  of  election  shall  be  allowed  such  compensation  as  the  board  of  super- 
visors shall  prescribe,  not  exceeding  three  dollars  per  day  each  for  the  time  they  are  necessarily 
employed;  which  shall  be  full  compensation  for  all  services  required  by  law  to  be  performed. 

NO  AFTER  FEES  ALLOWED. 

The  officers  above  named  shall  receive  no  other  fees,  for  any  services  performed  by  them  in 
any  action  or  proceeding,  or  for  the  performance  of  any  service  for  which  fees  are  allowed;  and 
in  case  of  any  violation  of  the  provisions  of  this  subdivision,  the  party  demanding  or  receiving 
any  fees  not  herein  allowed  shall  be  liable  to  refund  the  same  to  the  party  aggrieved,  with 
treble  the  amount  as  damages,  besides  cost  of  suit,  and  may  be  indicted,  and  if  found  guilty 
Bhall  be  fined  in  a  sum  not  exceeding  five  hundred  dollars,  and  be  removed  from  office. 

FEES  —  WHEN   PAID. 

Tlie  fees  herein  allowed  shall  be  payable  at  the  time  the  service  is  rendered;  and  any  officer, 
when  it  is  not  otherwise  expressly  provided  by  law,  may  refuse  to  perform  any  service  in  any 
suit  or  proceeding  in  which  there  are  any  fees  due  (criminal  proceedings  excepted)  from  the 
person  applying,  until  such  fees  are  paid;  provided,  that  if  any  person  shall  make  an  affidavit 
before  the  judge  of  the  superior  court,  setting  forth  that  he  has  a  good  cause  of  action  or  de- 
fense, and  that  he  is  unable  to  pay  the  fees  in  advance,  the  judge  of  the  superior  court  may, 
in  his  discretion,  make  an  order  that  the  officer  perform  such  service  without  any  pay  in  ad- 
vance, or  may  require  such  person  to  give  security  for  the  costs,  and  then  require  such  officer 
to  perform  such  service;  and  it  shall  be  the  duty  of  such  officer  to  obey  the  order  of  the  judge 
of  the  superior  court. 

TABLE   OF   FEES. 

Every  officer  herein  specified  shall  prepare  and  set  up  in  his  office  a  plain  table  of  his  fees, 
as  prescribed  in  this  act,  within  two  months  of  the  time  when  the  same  goes  into  effect,  in 
some  conspicuous  place,  for  the  inspection  of  all  persons,  upon  pain  of  forfeiting  for  each  day 
a  sum  not  exceeding  twenty  dollars,  which  may  be  recovered,  with  costs,  by  any  person,  before 
any  justice  of  the  peace  of  the  same  county. 

COSTS  OF  PUBLICATION  —  WHEN   PAID. 

When,  by  law,  any  publication  is  required  to  be  made  by  an  officer,  of  any  suit,  process, 
notice,  order,  or  other  paper,  the  costs  of  the  same  shall  be  first  tendered  by  the  party,  if  de- 
manded, for  whom  such  order  of  publication  was  granted,  before  the  officer  shall  be  compelled 
to  make  such  publication. 

EXECUTION   FOR  FEES. 

If  any  clerk,  sheriff,  justice  of  the  peace,  or  constable,  shall  not  have  received  any  fees  due 
to  him  for  services  rendered  in  any  suit  or  proceeding,  he  may  have  execution  therefor,  in 
his  own  name,  against  the  party  by  whom  they  are  due,  to  be  issued  from  the  court  in  which 
the  action  is  pending. 

"folio"  defined. 

The  term  "folio,"  when  used  as  a  measure  for  computing  fees,  shall  be  construed  to  mean 
one  hundred  words,  counting  every  figure  necessarily  used  as  a  word.  Any  portion  of  a  folio, 
when  in  the  whole  draught  or  paper  there  shall  not  be  a  complete  folio,  and  when  there  shall  be 
an  excess  over  the  last  folio  exceeding  one  half,  shall  be  computed  as  a  folio. 


When  any  sheriff,  constable,  or  coroner  serves  more  than  one  process  in  the  same  cause,  not 
requiring  more  than  one  journey  from  his  office,  he  shall  receive  mileage  only  for  the  more  dis- 
tant service. 

RECEIPTS. 

Every  officer,  upon  receiving  any  fees  for  official  duty  or  service,  may  be  required  by  the 
person  paying  the  same  to  make  out  in  writing  and  deliver  to  such  person  a  particular  account 
of  such  fees,  specifying  for  what  they  respectiv-ely  accrued,  and  shall  receipt  the  same;  and  if 
he  refuse  or  neglect  to  do  so  when  required,  he  shall  be  liable  to  the  party  paying  the  same  for 
three  times  the  amount  so  paid. 

OATH   OF  office. 

No  fees  shall  be  charged  by  an  officer  for  administering  and  certifying  the  oath  of  office,  or 
filing  or  recording  official  bonds. 

TO  COMPLETE  BUSINESS. 

It  shall  be  the  duty  of  all  officers  in  this  section  named  to  complete  the  business  of  their 
respective  offices  to  the  time  of  the  expiration  of  their  respective  terms;  and  in  case  an  officer 
at  the  close  of  his  term  shall  leave  to  his  successor  official  labor  to  be  performed,  for  which  he 
has  received  compensation,  or  which  it  was  his  duty  to  perform,  he  shall  be  liable  to  pay  his 
successor  the  full  value  of  such  services,  which  may  be  recovered  in  any  court  of  competent 
jurisdiction. 
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NO   OTHER   COMPENSATION. 

None  of  the  officers  mentioned  in  this  act  shall  receive  any  other  compensation  whatever  for 
any  services  that  now  are  or  may  be  hereafter  required  of  them  in  the  discharge  of  their  respect- 
ive offices. 

FEE-BOOK. 

It  shall  be  the  duty  of  every  officer  in  this  act  named,  authorized  to  receive  any  fees  for  offi- 
cial services  of  himself  or  deputies,  to  keep  a  fee-book,  in  which  he  shall  enter  an  exact  and  full 
account,  in  detail,  of  all  fees,  commissions,  or  compensations,  of  whatever  nature  or  kind,  by 
him  or  his  deputies  earned,  collected,  or  chargeable,  with  date,  the  name  of  the  payer,  if  paid, 
and  the  nature  of  the  services  in  each  case.  In  the  first  week  of  January  and  July,  respectively, 
in  every  year,  he  shall  file  in  the  office  of  the  clerk  of  the  board  of  supervisors  a  sworn  state- 
ment, in  writing,  of  the  amount  of  fees  earned,  collected,  or  chargeable  by  him  or  his  deputies 
for  official  services  during  the  six  calendar  months  ending  on  the  last  day  of  the  previous  month. 
If  any  person  shall  hold  more  than  one  office,  he  may  keep  a  separate  fee-book  for  each  office, 
and  may  make  separate  statements  for  each,  or  he  may  keep  a  joint  fee-book,  and  make  joint 
statements,  at  his  discretion. 

PENALTY  FOR  NEGLECT. 

If  any  officer  named  in  this  section  shall  refuse  or  willfully  neglect  to  keep  a  fee-book,  or  to 
file  a  SM'orn  statement,  or  to  make  returns,  as  herein  required,  he  shall  be  deemed  guilty  of  a 
misdemeanoi',  and,  on  conviction,  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars, and  by  a  sentence  or  removal  from  office,  if  in  the  office  at  the  time  of  sentence.  [Amend- 
vieni  approved  March  16,  1889;  Statutes  and  Amendments  1889,  ^33.} 
Tenth  class. 

Sec.  172.  In  counties  of  the  tenth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  The  county  clerk,  four  thousand  dollars  per  annum. 

2.  The  sheriff,  six  thousand  dollars  per  annum;  provided,  that  said  sheriff  be  empowered  to 
appoint  a  jailer  to  take  charge  of  the  branch  county  jail,  such  jailer  to  receive  a  salary  of  six 
hundred  dollars  per  annum. 

3.  The  recorder,  three  thousand  six  hundred  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum,  and  such  fees  as  are  now  or  may  here- 
after be  allowed  by  the  board  of  supervisors  for  the  collection  of  licenses. 

7.  The  assessor,  three  thousand  three  hundred  dollars  Jjer  annum;  provided,  that  said 
assessor  be  empowered  to  employ  a  deputy,  who  shall  receive  a  salary  of  one  thousand  dollars 
per  annum. 

8.  The  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  one  thousand  dollars  per  annum. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

13.  Justices  of  the  peace,  a  salary  to  be  fixed  by  the  board  of  supervisors,  and  paid  monthly 
out  of  the  salary  fund,  as  the  salaries  of  county  officers  are  paid,  such  salary  to  be  in  full  com- 
pensation for  all  services  of  every  kind,  nature,  or  description  required  of  them  by  law  in  crimi- 
nal cases.  Each  justice  of  the  peace  must  keep  a  book,  open  to  the  inspection  of  the  public 
during  office-hours,  in  which  must  be  entered  at  once  and  in  detail  the  amount  of  all  fines  col- 
lected by  him  in  criminal  cases;  and  on  the  first  Monday  of  each  and  every  month  he  must  pay 
such  fines  so  collected  (less  the  amount  now  provided  by  law  to  be  paid  to  some  other  officer 
or  person)  into  the  county  treasui-y,  for  the  benefit  of  the  county;  provided,  that  said  justices 
of  the  peace  shall  also  be  allowed  to  charge  and  receive  for  their  own  use  such  fees  as  are  now 
or  hereafter  may  be  allowed  by  law  for  all  services  performed  by  them  in  civil  cases. 

14.  Constables,  a  salary  to  be  fixed  by  the  board  of  supervisors,  and  paid  monthly  out  of  the 
salary  fund,  as  the  salaries  of  the  county  officers  are  paid,  such  salary  to  be  in  full  compensa- 
tion for  all  services  of  any  kind,  nature,  or  description  required  of  them  by  law  in  criminal 
cases;  and  said  constables  shall  be  allowed  to  charge  and  receive  for  their  own  use  such  fees  a-s 
are  now  or  may  hereafter  bo  allowed  by  law  for  all  services  performed  by  them  in  civil  cases. 

15.  Supervisors,  each,  seven  hundred  dollars  per  annum,  without  mileage;  provided,  that 
when  required  to  go  on  business  for  the  county,  outside  of  the  county,  they  shall  bo  allowed 
their  actual  expenses.  [Amendment  approved  Afarck  10,  1889;  Statutes  and  Amendments  1889, 
232. \ 

Eleventh  class. 

Sec.  173.  In  counties  of  the  eleventh  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  County  clerk,  three  thousand  five  hundred  dollars  per  annum. 

2.  Tlie  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum;  provided,  that  such  recorder  shall  collect 
and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following 
fees:    For  recording  any  instrument,   paper,    or  notice   containing  less  than  two   hundred 
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ami  fifty  words,  twenty-five  cents;  from  two  hundred  and  fifty  words  to  four  hundred  and 
forty-niuo  words,  fifty  cents;  from  four  hundred  and  fifty  words  to  six  hundred  and  forty-nine 
words,  seventy-live  cents;  from  six  hundred  and  fifty  words  to  seven  hundred  and  ninety-nine, 
one  dollar;  from  eight  hundred  words  to  nine  Imiidred  and  fortj^-nine  words,  one  dollar  and 
twenty -five  cents;  from  nine  hundred  and  fifty  words  to  eleven  hundred  words,  one  dollar  and 
fifty  cents;  more  than  eleven  hundred  words,  fifteen  cents  for  each  folio;  all  headings  and  cer- 
tificates of  filing  to  be  included  in  the  count.  For  copies  of  any  record  or  i)aper,  the  same  fee 
as  for  recording.  For  indexing  any  instrument,  paper,  or  notice,  twenty-five  cents  for  each 
name  indexed.  For  each  certificate  under  seal,  fifty  cents.  For  every  entry  of  discliarge  of 
mortgage  or  other  instrument  on  margin  of  record,  and  marking  same  on  indexes,  fifty  cents. 
For  searching  records  or  files  in  his  office,  for  each  year,  when  required,  fifty  cents.  For  ab- 
stract of  title,  for  each  conveyance  or  encumbrance  certified,  fifty  cents.  For  recording  every 
plat  or  map,  for  each  course,  ten  cents.  For  figures  and  letters  on  plats  or  maps,  per  folio, 
twenty-five  cents;  provided,  the  fees  for  recording  any  town  plat  shall  not  exceed  one  hundred 
dollars.  For  taking  acknowledgments,  including  seal,  for  the  first  signature,  fifty  cents;  for 
each  additional  signature,  twenty-five  cents.  For  recording  marriage  license  and  certificate, 
one  dollar.  For  recording  each  mark  or  brand,  seventy-five  cents.  For  administering  each 
oath  or  affirmation,  twenty-five  cents.  For  certifying  tlie  same,  twenty  five  cents.  For  filing, 
indexing,  and  keeping  each  map  or  paper  not  required  by  law  to  be  recorded,  fifty  cents.  For 
recording  and  indexing  mining  claims  and  water  rights,  the  same  fees  as  are  allowed  for  record- 
ing and  indexing  any  other  instrument.  For  all  other  services  not  herein  enumerated,  the  same 
fees  as  are  allowed  the  clerk  of  tlie  superior  court  for  like  services. 

4.  The  auditor,  one  thousand  two  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  five  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  sucia  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justice  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  now  are  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  each,  the  sum  of  five  hundred  dollars  per  annum,  and  actual  mileage  not  to 
exceed  in  any  one  year  the  sum  of  one  hundred  dollars.  [Amendment  approved  March  16,  1889; 
Statutes  and  Amendments  1889,  232.1 

Twelfth  class. 

Sec.  174.  In  counties  of  the  twelfth  class,  the  county  ofiicers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: — 

1.  The  county  clerk,  three  thousand  two  hundred  and  fifty  dollars  per  annum. 

2.  The  sheriff,  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  five  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  seven  hundred  and  fifty  dollars  per  annum. 

9.  The  coroner,  the  fees  that  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  ijublic  administrator,  the  same  fees  as  are  allowed  executors  for  similar  services. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum,  and  shall  be  reim- 
bursed his  traveling  expenses  while  in  the  discharge  of  his  official  duties,  to  be  audited  and  al- 
lowed periodically  by  the  board  of  supervisors,  not  exceeding  three  hundred  dollars  per  annum. 

12.  The  surveyor,  ten  dollars  per  day  for  each  and  every  day  while  engaged  in  county  work, 
as  ordered  by  the  board  of  supervisors,  and  necessary  traveling  expenses  incurred  in  going  to 
and  from  the  place  of  labor.  -  " 

13.  Justices  of  the  peace,  such  fees  as  are  now  allowed  by  law,  except  that  for  all  services 
and  proceedings  before  a  justice  of  the  peace  in  a  criminal  action  or  proceeding,  whether  on  ex- 
amination or  trial,  three  dollars  per  day,  and  ten  cents  per  folio  for  writing  down  testimony 
when  required  by  law. 

14.  Constables,  fees  allowed  by  genefal  fee  bill  of  eighteen  hundred  and  seventy. 

15.  Supervisors,  each,  the  sum  of  six  hundred  dollars  per  annum,  and  twenty  cents  a  mile 
for  each  mile  of  ti'avel  to  and  from  their  residence  and  the  place  of  holding  their  meeting. 
[Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  232.] 

Thirteenth  class. 

Sec.  175.  In  counties  of  the  thirteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit: — 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 
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6.  The  tax  collector,  one  thonsantl  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  he  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  ore  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  sixteen  hundred  dollars  per  annum;  provided,  the  super- 
intendent shall  not  be  permitted  to,  nor  shall  he,  teach  any  school,  but  shall  devote  his  entire 
attention  to  the  duties  of  his  office. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

V,\.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  bylaw. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Su];ervisors,  five  dollars  per  day  for  each  day  employed  in  the  discharge  of  the  duties  of 
their  office,  together  with  mileage  at  the  rate  of  thirty  cents  per  mile,  in  going  only,  from  their 
residence  to  the  county  seat  at  each  session  of  the  board;  provided,  that  when  the  duties  of  the 
office  of  treasurer  and  tax  collector  are  consolidated,  as  provided  in  section  fifty-seven  of  this 
act,  that  the  full  compensation  of  said  office  of  treasurer  and  tax  collector  for  such  consolidated 
duties  shall  be  two  thousand  five  hundred  dollars  per  annum.  \^Aniendment  approved  March  16, 
1SS9;  Statutes  and  Amendments  ISSD,  233. \ 

Fourteenth  class. 

Sec.  176.  In  counties  of  the  fourteenth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  four  thousand  dollars  i)er  annum. 

2.  The  sheriff,  eight  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  one  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  eight  hundred  dollars  per  annum, 

7.  The  assessor,  five  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  one  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administratoi-,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum;  provided, 
the  superintendent  of  schools  may,  with  the  consent  of  the  board  of  supervisors,  employ  a 
deputy  for  such  time  as  said  board  shall  deem  necessary  to  enable  the  superintendent  to  visit 
the  schools  of  his  county,  as  provided  for  by  law;  said  deputy  shall  receive  from  the  county  a 
Balary  to  be  fixed  by  said  board,  not  exceeding  one  hundred  dollars  per  month,  nor  to  exceed 
in  any  one  year  three  hundred  dollars. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  The  supervisors,  each,  the  sum  of  six  dollars  per  day,  for  actual  service,  together  with 
mileage  at  tlie  rate  of  twenty  cents  per  mile,  in  going  only,  from  their  residence  to  the  county 
seat  at  each  session  of  the  board. 

Fifteenth  class. 

Sec.  177.  In  counties  of  the  fifteenth  class,  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum,  and  his  necessary 
traveling  expenses  in  visiting  the  various  schools  within  his  county;  provided,  ho  shall  devote 
his  entire  time  to  the  duties  of  said  office. 

12.  The  surveyor,  such  fees  as  arc  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  when  the  actual  trial  or  examination  of  a  criminal  case  shall  exceed  six  hours'  time,  then 
said  justice  shall  receive  fifty  cents  per  hour  for  each  additional  hour  actually  engaged  in  tlie 
trial  or  examination. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  five  hundred  dollars  each  per  annum.  {^Amendment  approved  March  16, 
1889;  Statutes  and  Amendments  1889,  233.] 

Sixteenth  class. 

Sec.  178.  In  counties  of  the  sixteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 
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1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum. 

3.  Tlie  recorder,  eighteen  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  eighteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  dollars  per  annum. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum;  provided,  he  may  charge  and 
receive  for  his  use  necessary  expenses  for  traveling  on  county  or  public  business,  to  be  allowed 
as  other  county  charges  are  allowed  by  law. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fifteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law;  provided,  that  for 
every  mile  necessarily  traveled  in  executing  any  warrant  of  arrest,  subpoena,  or  venire,  bring- 
ing up  a  prisoner  on  habeas  corpus,  taking  prisoners  before  a  magistrate  or  to  prison,  or  for 
mileage  in  any  criminal  case  or  proceeding;  and  provided  further,  that  in  serving  a  subpoena  or 
venire,  when  two  or  more  jurors  or  witnesses  live  in  the  same  direction,  but  one  mileage  shall  be 
charged,  twenty-five  cents  in  going  only. 

15.  Supervisors,  five  hundred  dollars  each  per  annum.  [Amendmertt  approved  March  16, 
1889;  Statutes  and  Amendments  1889,  232.'] 

Seventeenth  class. 

Sec.  179.  In  counties  of  the  seventeenth  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  three  thousand  two  hundred  and  fifty  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  twelve  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  dollars  per  annum. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  bylaw. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  sur\"eyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  three  hundred  dollars  per  annum,  without  mileage.  {^Amendment  approved 
March  16,  1889;  Statutes  and  Amendments  1889,  232.] 

Eighteenth  class. 

Sec.  180.  In  counties  of  the  eighteenth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  j)er  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  one  thousand  live  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  eight  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  llie  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  sixteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  "may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  each,  the  sum  of  five  hundred  dollars  per  annum,  together  with  mileage  at 
the  rate  of  thirtj^  cents  per  mile  at  each  regular  session  of  the  board,  for  each  mile  traveled,  in 
going  only.     [Amendment  approved  March  IG,  1889;  Statutes  and  Amendments  1889,  232.] 
Nineteenth  class. 

Sec.  181.  In  counties  of  the  nineteenth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  vii-tue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  two  hundred  and  fifty  dollars  per  annum. 

3.  The  recorder,  fifteen  hundred  dollars  per  annum. 

4.  Tlie  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  eighteen  huncbed  dollars  per  annum. 
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6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  eighteen  hundred  dollars  per  annum;  provided,  said  assessor  shall  be  allowed 
one  deputy,  whose  compensation  shall  not  exceed  five  dollars  per  day,  to  bo  paid  out  of  the 
county  treasury  upon  an  order  of  the  board  of  supervisors;  provided,  that  pay  for  such  deputy 
shall  not  be  allowed  for  more  than  one  hundred  and  twenty -five  daj'S  in  any  one  year. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum;  provided,  he  may  charge  and 
receive  for  his  use  necessary  expenses  for  traveling  on  county  or  public  business,  to  be  allowed 
as  other  county  charges  are  allowed  by  law. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum,  and  traveling  expenses 
not  to  exceed  three  hundred  dollars  \}cv  annum,  which  expenses  are  to  be  allowed  and  paid  as 
a  county  charge;  provided,  that  if  the  board  of  supervisors  shall,  by  ordinance,  provide  that  the 
superintendent  of  schools  shall  not  engage  in  teaching  school  during  his  term  of  office  and  devote 
his  entire  time  to  the  duties  of  his  office,  then  such  superintendent  shall  receive  the  sum  of 
twelve  hundred  dollars  per  annum,  and  traveling  expenses,  not  to  exceed  three  hundred  dollars 
per  annum,  which  expenses  are  to  be  allowed  and  paid  as  a  county  charge. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  feen  as  are  now  or  hereafter  may  be  allowed  by  law,  and  such 
sum  as  the  supervisors  may  deem  just  for  services  rendered  in  taking  testimony  in  cases  of 
felony,  where  testimony  therein  is  written  in  accordance  with  law;  provided,  that  no  greater  sum 
than  six  dollars  be  allowed  therefor  in  any  one  case. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  four  hundred  dollars  each  per  annum,  and  mileage  at  the  rate  of  ten  cents 
per  mile  to  and  from  their  respective  residences  to  the  county  seat;  provided,  that  but  one  mile- 
age at  any  one  meeting  of  the  board  shall  be  allowed;  provided,  that  when  a  member  is  abicnt, 
unless  in  case  of  sickness,  during  the  whole  of  a  regular  or  yi)ecial  meeting  of  the  board  of  super- 
visors, or  board  of  equalization,  or  canvassers,  no  salary  shall  be  paid  him  for  the  month  during 
which  said  regular  or  special  meeting  may  be  held;  and  provided  further,  that  when  a  member 
is  absent,  unless  in  case  of  sickness,  during  a  portion  of  a  regular  or  special  meeting  of  cither  of 
said  boards,  the  sum  of  twelve  and  fifty  one  hundredths  shall  be  deducted  from  his  salary  for  the 
month  during  which  such  regular  or  special  meeting  may  be  held,  for  each  day's  absence.  The 
auditor,  before  drawing  his  warrant  for  the  salary  of  supervisors,  shall  ascertain  from  the 
minutes  of  the  board  if  any  have  absented  themselves  from  the  sessions  thereof,  and  if  any  have, 
make  the  reduction  as  hereinbefore  provided.  The  provision  hereof  respecting  the  deputy  for 
the  county  assessor  and  expenses  of  superintendent  of  schools  and  supervisors  shall  take  effect 
immediately.  The  provisions  of  this  section  in  relation  to  increase  of  salaries  for  the  district 
attorney  and  of  the  superintendent  of  schools,  so  far  as  affected  by  the  proviso  of  subdivision 
eleven  of  this  section,  shall  take  effect  and  be  in  force  on  and  after  the  first  Monday  after  the 
first  day  of  January,  eighteen  hundred  aud  ninety -one. 

IG.  The  following  fees  are  allowed  to  the  officers  hereinafter  named,  for  the  performance  of 
services  required  of  them  by  law,  as  herein  provided,  aud  such  officers  may  lawfully  charge, 
demand,  and  receive,  and  must  pay  the  amounts  received  into  the  treasury  of  the  county,  ex- 
cept where  the  officer  is  by  law  entitled  to  receive  the  fees  collected  for  his  own  use  and  benefit. 
All  fees  shall  be  payable  only  in  gold  and  silver  coin  of  the  United  Slates. 

FEES  OF  COUNTY  CLERK  AND  EX  OFFICIO  CLEKK  OF  THE  SUPERIOR  COURT. 

The  county  clerk  and  ex  officio  clerk  of  the  superior  court  shall  collect  and  pay  into  the 
county  treasury,  for  the  use  aud  benefit  of  the  county,  the  following  prescribed  fees,  to  wit: 
For  services  performed  by  him  on  the  commencement  of  an  action  or  proceeding,  except  pro- 
bate proceedings,  including  the  filing  of  all  papers,  excepting  the  issuance  of  writs,  and  ap- 
proval of  bonds,  to  the  rendition  of  judgment,  in  the  aggregate,  five  dollars.  For  indexing 
each  name  of  parties  to  an  action,  ten  cents.  For  each  writ  issued,  fifty  cents.  For  approving 
bond,  fifty  cents.  For  entry  of  judgments  by  default,  two  dollars  and  fifty  cents.  For  the  trial  of 
causes,  swearing  the  jury  and  witnesses,  including  the  entry  of  judgment,  when  the  judgment 
does  not  exceed  five  folios,  two  dollars  and  fifty  cents;  provided,  trial  is  conducted  in  one  day,  aud 
for  each  additional-  daj',  two  dollars  and  fifty  cents.  For  recording  each  folio  in  excess  of  ten 
folios,  twent3'-five  cents.  For  filing  and  entering  papers  on  transfer  of  cases  from  other  courts, 
including  indexing,  as  provided  by  this  act,  five  dollars.  For  transmission  of  files,  on  transfer  of 
causes  to  other  coivts,  two  dollars.  For  administering  and  certifying  oaths,  except  oaths  admin- 
istered at  the  trial  to  jury  aud  witnesses,  and  to  claimants  to  bills  against  counties,  fiftj'  cents. 
For  issuing  commissions  to  take  testimony,  fifty  cents.  For  taking  and  certifying  depositions, 
twenty  cents  per  folio.  For  taking  acknowledgments,  one  dollar.  For  taking  justification  of  sure- 
ties, twenty-five  cents  for  each  surety,  and  for  taking  testimony  thereon,  twenty  cents  a  folio. 
For  searching  files  of  each  year,  except  for  suitors  or  their  attorneys,  one  dollar.  For  services 
performed  in  cases  appealed  from  justice's  court  before  trial,  two  dollars.  For  filing  transcript  of 
judgment  of  justice  s  court,  for  docketing  cause,  and  issuing  execution  thereon,  two  dollars. 
For  satisfying  judgment  when  entry  is  made  on  margin  of  judgment-book  by  attorney  or  judg- 
ment creditor,  or  upon  return  of  sheriff,  fifty  cents.  For  copies  of  papers,  records,  or  files  of 
his  office,  twenty  cents  per  folio,  exclusive  of  charges  for  certifying.  For  filing  and  indexing 
articles  of  incorporation,  five  dollars.  For  exemplifying  copy  of  articles  of  incorporation  under 
the  act  of  Congress,  five  dollars.  For  filing  certificate  of  election  of  officers  of  incorporations, 
fifty  cents.  For  recording  certificate  of  incorporation,  twenty  cents  per  folio.  For  filing  and 
indexing  certificates  of  copartnership,  fifty  cents.     For  issuing  marriage  license,  two  dollars. 
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For  filing  any  bond  or  other  instrument  required  by  law  to  bo  filed  in  his  office,  fifteen  cents, 
and  for  recording  the  same  when  required  by  law,  twenty  cents  per  folio.  For  certificate  to 
dismiss  appeal  when  prepared  by  the  clerk,  two  dollars  and  fifty  cents,  and  when  prepared  or 
furnished  l:>y  attorney  or  party,  one  dollar.  For  comparing  copies  of  paperj  or  transcripts,  five 
cents  per  folio.  For  filing  the  papers,  and  issuing  letters  testamentary  or  of  administration, 
guardianship,  or  special  administration,  in  any  case,  iwo  dollars.  For  services  up  to  and  in- 
cluding the  final  settlement  of  the  case,  in  which  tlie  value  of  the  estate  does  not  e.xceed  one 
thousand  dollars,  no  fees  whatever  shall  be  charged;  where  the  value  of  the  estate  does  not  ex- 
ceed fifteen  hundred  dollars,  three  dollars;  where  the  value  of  the  estate  does  not  exceed  three 
thousand  dollars,  five  dollars,  and  two  dollars  and  fifty  cents  for  each  additional  one  thousand 
dollars  in  value,  as  shown  by  the  inventory.  For  administering  and  certifying  oaths  in  all  es- 
tates, except  oaths  administered  in  open  court,  twenty-five  cents.  For  recording  any  order  or 
paper  in  an  estate,  where  the  number  of  folios  exceed  ten,  for  each  folio  exceeding  ten,  twenty 
cents.  Ihe  valuations  herein  to  be  ascertained  from  the  inventories  filed,  and  the  fees  herein 
provided  to  be  collected  by  the  clerk,  upon  tlie  filing  of  such  inventory,  except  such  as  accrue 
after  the  filing  of  such  inventory.  For  all  other  services  not  herein  enumerated,  the  same  fees 
as  are  now  or  may  hereafter  be  allowed  by  lav/. 

FEES   OF   SHERIFF. 

The  sheriff  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  beriefit  of  the 
county,  the  following  prescribed  fees,  to  wit:  For  serving  a  summons  and  complaint,  or  any 
other  process  by  which  an  action  or  proceeding  is  commenced,  on  each  defendant,  one  dol- 
lar. For  serving  an  attachment  on  property,  or  levying  an  execution  or  executing  an  order 
of  arrest,  or  order  for  the  delivery  of  personal  property,  one  dollar  and  twenty-five  cents.  For 
the  trouble  and  expense  of  taking  and  keeping  possession  of  and  preserving  property  under 
attachment  or  execution,  or  other  process,  as  the  court  shall  order,  provided  that  no  more 
than  three  dollars  per  diem  shall  be  allowed  to  a  keeper,  three  dollars.  For  taking  bond  or 
undertaking  in  any  case  in  which  he  is  authorized  to  take  the  same,  fifty  cents.  For  copy  of 
any  writ,  process,  or  other  paper,  when  demanded  or  required  by  law,  for  each  folio,  twenty 
cents.  For  comparing  copies  of  papers,  five  cents  per  folio.  For  serving  every  notice,  rule, 
or  order,  one  dollar.  For  advertising  property  for  sale,  on  execution  or  under  any  judgment 
or  order  of  sale,  exclusive  of  the  cost  of  publication,  each  notice,  one  dollar;  provided,  the 
attorney  or  parties  to  the  action  shall  designate  the  paper  in  which  the  advertisement  shall 
be  published,  and  shall  pay  to  the  sherifi",  at  said  time,  the  cost  of  publication,  as  agreed  upon 
by  the  publisher  and  the  party  to  the  action,  or  his  attorney.  For  serving  a  writ  of  possession 
or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  occupant,  three 
dollars.  For  holding  each  inquest  or  trial  of  right  of  property,  to  include  all  services  in  the 
matter,  except  mileage,  three  dollars.  For  serving  a  subpoena,  for  each  witness  subpoenaed, 
thirty  cents."  For  traveling,  to  be  computed  in  all  cases  from  the  court-house,  to  serve  any 
summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is  commenced, 
notice,  rule,  order,  subpoena,  attachment  on  property,  to  levy  an  execution,  to  post  notices  of 
sale,  to  sell  property  under  execution  or  other  order  of  sale,  to  execute  an  order  for  the  deliv- 
ery of  personal  property,  writ  of  possession,  or  restitution,  to  hold  inquest  on  trial  of  right  of 
property;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the  same  suit, 
at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged  to  the  most 
distant  points  to  complete  such  service,  for  each  mile  necessarily  traveled  in  going  only  to  the 
point  of  service,  twenty-five  cents.  For  commissions  for  receiving  and  paying  over  money  on 
execution  or  other  process,  on  the  first  one  thousand  dollars,  one  and  one  half  per  cent;  on  all 
sums  above  that  amount,  one  per  cent.  The  fees  herein  allowed  for  the  levy  of  an  execution, 
costs  for  advertising,  and  percentage  for  making  or  collecting  the  money  on  execution,  shall  be 
collected  from  the  judgment  debtor,  by  virtue  of  such  execution,  in  the  same  manner  as  the 
sum  therein  directed  to  be  made.  For  drawing  and  executing  a  sheriff's  deed,  to  include  the 
acknowledgment,  to  be  paid  by  the  grantee  before  the  delivery,  three  dollars.  For  execut- 
ing a  certificate  of  sale,  exclusive  of  the  filing  and  recording  the  same,  one  dollar.  For  all 
other  services  not  herein  enumerated,  the  same  fees  as  are  now  or  hereafter  may  be  allowed  by 
law. 

FEES   OF   BECORDER. 

The  recorder  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the 
county,  the  following  prescribed  fees,  to  wit:  For  recording  any  instruments,  paper,  or  notice, 
for  each  folio,  twenty  cents.  For  copies  of  any  record  or  paper,  per  folio,  twenty  cents.  For 
filing  or  receiving  every  instrument  for  record,  and  making  the  necessary  entries  thereon, 
twenty  cents.  For  marking,  in  the  several  indexes  required,  all  the  entries  required  of  the  fil- 
ing and  recording  of  any  instrument,  paper,  or  notice,  for  every  such  instrument,  paper,  or 
notice,  twenty-five  cents  for  each  name  indexed.  For  any  certificate,  under  seal,  fifty  cents. 
For  every  entry  of  discharge  of  mortgage  or  other  instrument  on  margin  of  record,  fifty  cents. 
For  searching  records  or  files  for  each  year,  in  his  office,  twenty-five  cents.  For  certificate  of 
abstract  of  title,  when  required,  for  each  conveyance  or  encumbrance  certified,  fifty  cents.  For 
recording  any  town  plat,  for  each  course,  ten  cents;  for  figures  and  letters  on  plats  or  maps, 
per  folio,  twenty-five  cents;  pi-ovided,  the  fees  for  recording  any  town  plat  shall  not  exceed  one 
hundred  dollars.  For  taking  and  writing  acknowledgments,  including  seal,  for  the  first  signa- 
ture, one  dollar  and  fifty  cents;  for  each  additional  name,  fifty  cents.  For  filing,  indexing,  and 
keeping  each  paper  not  by  law  required  to  be  recorded,  twenty-five  cents.  For  recording 
each  mark  or  brand,  fifty  cents.     For  administering  and  certifying  on  oath  or  aflarmation,  fifty 

228 


COUNTY  GOVERNMENTS.  §§182-184 

cents.  For  recording  marriage  license  and  certificate,  fifty  cents.  For  all  other  services  not 
herein  enumerated,  the  same  fees  as  are  now  or  hereafter  may  be  allowed  by  law.  \^A7nendment 
approved  March  16,  1889;  Statutes  and  Amendments  1889,  232.1 

Twentieth  class. 

Sec.  182.  In  counties  of  the  twentieth  class,  the  county  oflHcers  shall  receive  as  compensa- 
tion for  the  services  requii-ed  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  six  hundred  dollars  per  annum. 

4.  Tlie  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  eight  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law.' 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  six  hundred  and  fifty  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  jjeace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  l)y  law. 

15.  Supervisors,  five  dollars  per  day  during  the  session  of  the  board,  and  not  to  exceed  in  the 
aggregate  four  hundred  dollars  per  annum,  together  with  ten  cents  a  mile  in  traveling  to  and 
from  their  respective  residences  to  the  county  seat;  provided,  that  milaegc  shall  be  allowed  only 
once  for  each  session. 

Twenty-first  class. 

r  Sec.  183.  In  counties  of  the  twenty-first  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum,  and  milecge  for  the  service  of  any  and  all 
process  required  by  law  to  be  served  by  him,  at  the  rate  of  twenty  cents  per  mile,  in  going 
only. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  eighteen  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

15.  Supervisors,  each,  six  dollars  per  day  for  actual  service,  and  forty  cents  per  mile  while 
traveling  from  his  place  of  residence  to  the  county  seat. 

IG.  The  fees  and  compensation  of  constables,  in  cases  of  vagrancy,  shall  in  no  case  exceed 
forty  dollars  per  month;  and  the  provisions  of  this  subdivision  shall  take  efi'ect  from  and  after 
the  date  of  approval  of  this  act.  \^Amendment  approved  March  16,  1889;  Statutes  and  Amend- 
ments 1889,  232.] 

Twenty-second  class. 

Sec.  184.  In  counties  of  the  twenty-second  class,  the  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  fifteen  hundred  dollars  per  annum. 

4.  The  auditoi-,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  fifteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  twenty-five  hundred  dollars  per  annum. 

8.  Tiie  district  attorney,  three  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  Ije  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fourteen  hundred  dollars  per  annum,  and  his  necessary 
expenses  in  visiting  schools. 

12.  Tlio  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

15.  Each  supervisor,  five  dollars  per  day  while  in  session,  and  twenty  cents  per  mile  for  trav- 
eling from  his  place  of  residence  to  the  county  seat.  [Amendment  approved  March  16, 1889; 
Statutes  and  Amendments  1889,  232.] 
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Tiocnty-third  class. 

Sec.  185.  lu  counties  of  the  twenty-third  class,  the  county  officers  shall  receive  as  compeu- 
Batiou  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  fifteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  eighteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  fifteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  jjeace  shall  receive  the  following  fees:  In  civil  actions,  for  filing  each 
paper,  twenty-five  cents;  for  issuing  any  writ  or  process  by  which  suit  is  commenced,  one  dol- 
lar; for  entering  such  cause  in  his  docket,  fifty  cents;  for  issuing  subpoena,  for  each  witness, 
twenty-five  cents;  for  administering  an  oath  or  affirmation,  twenty-five  cents;  for  certifying 
the  same,  twenty-five  cents;  for  issuing  writ  of  attachment,  or  of  arrest,  or  for  delivery  of 
property,  two  dollars;  for  entering  any  final  judgment,  three  dollars;  for  entering  any  motion, 
rule,  or  order,  twenty-five  cents;  for  swearing  a  jury,  one  dollar;  for  issuing  an  execution, 
fifty  cents;  for  issuing  supersedeas  to  an  execution,  fifty  cents;  for  entering  satisfaction  of 
judgment,  fifty  cents;  for  issuing  search-warrant,  to  be  paid  by  the  party  demanding  the  same, 
one  dollar;  for  issuing  commission  to  take  testimony,  one  dollar;  for  taking  or  approving 
any  bond  or  undertaking  directed  by  law  to  be  taken  or  approved  by  him,  fifty  cents;  for 
taking  justification  on  a  bond,  one  dollar;  for  abstract  of  judgment,  one  dollar;  for  copy 
of  judgment,  order,  proceedings,  or  paper  in  his  office,  for  each  folio,  twenty  cents;  for 
taking  depositions,  in  either  civil  or  criminal  cases,  per  folio,  twenty  cents;  for  each  cer- 
tificate, fifty  cents;  for  making  up  and  transmitting  transcript  and  papers  on  appeal,  two 
dollars.  All  fees,  including  those  on  trial,  and  those  on  appeal,  must  be  paid  before  the 
justice  shall  be  compelled  to  forward  any  papers  on  appeal.  In  cases  where  the  venue  shall 
be  changed,  the  justice  before  whom  the  action  shall  be  brought,  for  all  services  rendered,  in- 
cluding making  up  and  transmitting  the  transcript  and  papers,  shall  receive  three  dollars;  and 
the  justice  before  whom  the  trial  shall  take  place  shall  receive  the  same  fees  as  if  the  action 
had  been  commenced  before  him;  and  all  fees  must  be  paid  before  the  justice  shall  be  compelled 
to  forward  any  papers.  For  taking  an  acknowledgment  of  any  instrument,  for  the  first  name, 
fifty  cents;  for  each  additional  name,  twenty-five  cents;  for  all  services  connected  with  posting 
estrays,  including  the  transcript  for  the  recorder,  three  dollars;  for  celebrating  marriage,  and 
returning  certificate  to  the  recorder,  five  dollars;  for  issuing  a  warrant  of  arrest,  two  dollars; 
for  trial  or  examination  in  criminal  actions,  three  dollars;  for  taking  bail,  after  commitment, 
one  dollar. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  the  sum  of  four  hundred  dollars  per  annum,  together  with  twenty  cents  per 
mile  for  traveling  from  his  place  of  residence  to  the  county  seat.  [Ame.ndment  approved  March 
16,  1S80;  Statutes  and  Amendments  1SS9,  232.] 

Twenty-fourth  class. 

Sec.  186.  In  counties  of  the  twenty-fourth  class,  the  county  officers  shall  receive  as  compen- 
Eatiou  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1 .  The  county  clerk,  twenty-five  hundred  dollars  per  annum. 

2.  The  sheriff,  six  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  fifteen  hundred  dollars  per  annum. 

5.  The  treasurer,  fifteen  hundred  dollars  par  annum. 

6.  The  tax  collector,  fifteen  hundred  dollars  per  annum. 

7.  The  assessoi',  twenty-five  hundred  dollars  per  annum. 

8.  The  district  attorney,  fifteen  hixndred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  eighteen  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justice  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  alloM'ed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  hundred  dollars  each  per  annum,  and  twenty  cents  per  mile  necessarily 
traveled,  in  going  only,  from  their  residence  to  the  county  seat;  provided,  that  when  the  board 
of  supervisors  consolidate  the  duties  of  county  offices,  as  provided  by  section  fifty-seven  of  this 
act,  that  said  offices  so  consolidated  shall  receive  as  compensation  for  such  consolidated  duties, 
not  to  exceed  the  following:  — 

1.  Sheriff  and  tax  collector,  six  thousand  six  hundred  dollars  per  annum. 

2.  Auditor  and  recorder,  two  thousand  six  hundred  dollars  per  annum. 

3.  Clerk,  auditor,  and  recorder,  four  thousand  one  hundred  dollars  per  annum. 

4.  Clerk  and  recorder,  three  thousand  five  hundred  dollars  per  annum. 
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5.  Clerk  and  auditor,  three  thousand  one  hundred  dollars  per  annum. 

6.  Treasurer  and  tax  collector,  two  thousand  one  hundred  dollars  per  annum.  [Amendment 
approved  March  16,  1889;  Statutes  ami  Amendments  1889,  ^'32.] 

Twenty-fifth  class. 

Sec.  187.  In  counties  of  the  twenty-fifth  class,  the  county  and  township  officers  shall  receive 
as  compensation  for  the  services  required  of  tliem  by  law,  or  by  virtue  of  their  office,  respect- 
ively, the  same  salaries,  fees,  mileage,  per  diem,  and  expenses,  as  are  now  allowed  or  that  may 
hereafter  be  allowed  them  by  law;  provided,  that  when  the  offices  of  recorder,  county  clerk, 
and  auditor  are  consolidated,  as  provided  in  section  fifty-seven  of  this  act,  the  aggregate  salary 
of  said  consolidated  offices  shall  bo  four  thousand  dollars  per  annum;  and  if  the  said  offices  of 
recorder,  county  clerk,  and  auditor  are  separated  under  said  act,  then  the  said  aggregate  salary 
of  four  thousand  dollars  per  annum  shall  be  apportioned  to  each  of  said  offices,  as  the  board  of 
supervisors  may  determine;  a/icZ  provided  further,  that  the  treasurer  shall  receive  fifteen  hun- 
dred dollars  per  annum,  payable  monthly;  and  provided,  the  county  sux^erintendent  of  schools 
shall  be  paid  two  thousand  dollars  jjer  annum  and  traveling  expenses,  payable  monthly. 
[Amendment  approved  March  16,  1889;  Statutes  and  Amendments  1SS9,  232.] 
Twenty-sixth  cla,ss. 

Sec.  188.  In  counties  of  the  twenty-sixth  class,  the  county  and  township  officers  thereof 
shall  receive  as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their 
office,  the  salaries  as  follows,  to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriii',  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  j)er  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  thirty -six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  survej'or,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  j)eace,  such  fees  as  are  now  or  may  hei-eafter  be  allowed  by  law;  provided, 
that  no  justice  of  the  peace  shall  receive  more  than  one  thousand  five  hundred  dollars  per 
annum  for  all  services  rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  in  which 
the  people  of  the  state  of  California  are  or  may  be  parties;  and  no  claim  of  any  such  juscice  of 
the  peace  in  excess  of  the  sum  last  named  shall  be  allowed  or  paid,  but  all  fees  collected  by 
such  justice  in  criminal  cases  in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and 
be  the  property  of  the  coimty  in  which  such  justice  exercises  his  jurisdiction.  The  provisions 
hereof  shall  not  aflfect  the  present  incumbents. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided,  that  no 
constable  shall  receive  more  than  one  thousand  five  hundred  dollars  per  annum  for  all  services 
rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  to  which  the  people  of  the  state 
of  California  are  or  may  be  parties;  and  no  claim  of  any  such  constable  in  excess  of  the  sum 
last  named  shall  be  allowed  or  paid,  but  all  fees  collected  by  such  constable  in  criminal  cases 
in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and  be  the  property  of  the  county 
in  which  said  constable  acts;  ami  provided  further,  that  the  board  of  supervisors,  in  all  cases 
where  any  township  is  partially  or  wholly  embraced  within  the  corporate  limits  of  any  incor- 
porated city  of  over  five  thousand  inhabitants  (and  said  board  may  at  any  time  determine  such 
population),  may,  whenever  they  deem  it  necessary',  allow  each  of  the  constables  of  such  town- 
ship a  deputy,  or  such  number  of  deputies  as,  in  the  judgment  of  the  said  board  of  supervisors, 
may  be  required  to  do  and  perform  the  business  of  such  office  in  connection  with  the  principal, 
and  allow  each  of  said  deputies  a  salary  therefor,  not  to  exceed  eighty  dollars  per  month  to 
each  deputy;  provided  further,  that  an  affidavit  shall  first  be  filed  by  such  officer  with  the  said 
board,  showing  that  such  deputy  or  deputies  are  required  by  him  in  the  proper  discharge  of 
his  duties  as  such  officer.     Tlie  provisions  hereof  shall  not  afifect  the  present  incumbents. 

15.  Supervisors,  six  dollars  per  day  for  each  day  employed,  together  with  twenty-five  cents 
per  mile,  traveling  from  their  residence  to  the  county  seat. 

17.  The  county  clerk  shall  charge  and  collect  the  fees  and  charges  which  he  is  now  author- 
ized by  law  to  charge  and  collect,  except  that  said  clerk  shall  charge  and  collect  the  sum  of 
ten  cents,  and  no  more,  for  the  filing  of  each  paper  or  document  filed  by  him  in  his  office,  and 
shall  charge  and  collect  for  all  transcription,  recording,  and  copying  done  by  him  or  in  his 
office,  for  which  the  county  clerk  is  now  authorized  or  empowered  to  collect  fees  or  make 
charges,  twenty  cents,  and  no  more,  per  folio  of  one  hundred  words.  All  fees  and  charges 
received  or  collected  by  such  county  clerk  shall  belong  to  and  be  the  property  of  the  county, 
and  paid  into  the  treasury  thereof;  provided,  that  from  and  after  the  passage  of  this  act  he 
shall  collect  and  receive,  for  his  own  use  and  benefit,  the  fees  received  by  him  for  all  copies  or 
certified  copies  of  any  record  or  file  of  his  office.  The  county  recorder  shall  charge  and  collect 
the  fees  and  charges  which  he  is  now  authorized  by  law  to  charge  and  collect,  except  that  he 
shall  charge  and  collect  at  the  rate  of  ten  cents,  and  no  more,  per  folio  of  one  hundred  words 
for  all  documents  or  papers,  or  other  matter  recorded  by  him  in  his  office,  and  shall  charge 
and  collect  ten  cents,  and  no  more,  for  the  filing  of  each  document  or  paper  filed  by  him  or  in 
his  office.  All  fees  and  charges  received  or  collected  by  such  recorder  shall  belong  to  and  be 
the  property  of  the  county,  and  paid  into  the  county  treasury  thereof. 

231 


§  iSSi  COUNTY  GOVERNMENTS. 

18.  The  county  clerk  may,  with  the  consent  of  the  board  of  supervisors,  appoint  a  deputy, 
•who  shall  receive  from  the  county  a  salary  of  one  thousand  five  hundred  dollars  per  annum, 
which  salary  shall  be  paid  from  and  after  the  date  of  the  approval  of  this  act. 

19.  The  district  attorney  may  appoint  a  stenographer,  who  shall  receive  from  the  county  a 
salary  of  one  thousand  five  hundred  dollars  per  annum,  which  salary  shall  be  paid  monthly 
from  and  after  the  date  of  the  approval  of  this  act. 

20.  All  moneys  collected  in  counties  of  this  class  for  licenses,  within  the  limits  of  any  incor- 
porated city  or  town,  shall  be  paid  over  by  the  officer  collecting  the  same  to  the  officer  author- 
ized to  receive  the  same  of  the  incorporated  city  or  town  in  which  such  licenses  are  collected, 
to  be  expended  by  the  authorities  thereof  in  the  improvement  of  the  sti'eets  of  such  incorporated 
city  or  town  wherein  such  license  money  was  collected.  [Amendment  approved  March  IG,  1SS9; 
Statutes  and  Amendments  1889,  232. \ 

Twenty-six  and  one-half  class. 

Sec.  188  J.  In  counties  of  the  twenty-six  and  one-half  class,  the  county  aud  township  officers 
thereof  shall  receive  as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of 
their  office,  the  salaries  as  follows,  to  wit:  — 

1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheritt',  seven  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  aijnum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  four  thousand  dollars  per  annum. 

8.  The  district  attorney,  twenty-five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  no  justice  of  the  peace  shall  receive  more  than  one  thousand  five  hundred  dollars  per  an- 
num for  all  services  rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  in  which 
the  people  of  the  state  of  California  are  or  may  be  parties;  and  no  claim  of  any  such  justice  of 
the  peace  in  excess  of  the  sum  last  named  shall  be  allowed  or  paid;  but  all  fees  collected  by 
such  justice  in  criminal  cases  in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and 
be  the  property  of  the  county  in  which  such  justice  exercises  his  jurisdiction.  The  provisions 
hereof  shall  not  affect  the  present  incumbents. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided,  that  no 
constable  shall  receive  more  than  one  thousand  five  hundred  dollars  per  annum  for  all  services 
rendered  by  him  in  criminal  cases,  or  in  actions  or  proceedings  to  which  the  people  of  the 
state  of  California  are  or  may  be  parties;  and  no  claim  of  any  such  constable  in  excess  of  the 
sum  last  named  shall  be  allowed  or  paid;  but  all  fees  collected  by  such  constable  in  criminal 
cases  in  excess  of  one  thousand  five  hundred  dollars  shall  belong  to  and  be  the  property  of  the 
county  in  which  said  constaljle  acts;  and  provided  further,  that  the  board  of  supervisors,  in  all 
cases  where  any  towusliip  is  partially  or  wholly  embraced  within  the  corporate  limits  of  any 
incorporated  city  of  over  five  thousand  inhabitants  (and  said  board  may,  at  any  time,  deter- 
termine  such  population),  may,  whenever  they  deem  it  necessary,  allow  each  of  the  constables 
of  such  township  a  dej^uty,  or  such  number  of  deputies  as,  in  the  judgment  of  said  board  of 
supervisors,  may  be  required  to  do  and  perform  the  business  of  such  office  in  connection  with 
the  princix^al,  and  allow  each  of  said  depiities  a  salary  therefor,  not  to  exceed  eighty  dollars  per 
month  to  each  deputy;  provided  further,  that  an  affidavit  shall  first  be  filed  by  such  officer  with 
the  said  board  showing  that  such  deputy  or  deputies  are  required  by  him  in  the  proper  dis- 
charge of  his  duties  as  such  officer.  The  provisions  hereof  shall  not  affect  the  present  incum- 
bents. 

15.  Supervisors,  six  dollars  per  day,  for  each  day  employed,  together  with  twenty-five  cents 
per  mile,  traveling  from  their  residence  to  the  county  seat. 

16.  The  county  clerk  shall  charge  aud  collect  the  fees  and  charges  which  he  is  now  author- 
ized by  law  to  charge  and  collect,  except  that  said  clerk  shall  charge  and  collect  the  sum  of  ten 
cents,  and  no  more,  for  the  filing  of  each  paper  or  document  filed  by  him  in  his  office;  and  shall 
charge  and  collect  for  all  transcription,  recording,  and  copying  done  by  him  or  in  his  office,  for 
which  the  county  clerk  is  now  authorized  or  empowered  to  collect  fees  or  make  charges,  ten 
cents,  and  no  more,  per  folio  of  one  hundred  words.  All  fees  or  charges  received  or  collected  by 
such  county  clerk  shall  belong  to  and  be  the  property  of  the  county,  and  paid  into  the  treasury 
thereof.  The  county  recorder  shall  charge  aud  collect  the  fees  and  charges  which  he  is  now 
authorized  by  law  to  charge  and  collect,  except  that  he  shall  charge  and  collect  at  the  rate  of 
ten  cents,  and  no  more,  per  folio  of  one  hundred  words  for  all  documents,  or  papers,  or  other 
matter  recorded  by  him  in  his  office,  and  shall  charge  and  collect  ten  cents,  and  no  more,  for 
the  filing  of  each  document  or  paper  filed  by  him  or  in  his  office.  All  fees  and  charges  received 
or  collected  by  such  recorder  shall  belong  to  and  be  the  property  of  the  county,  and  paid  into 
the_county  treasury  thereof. 

17.  The  county  clerk  may,  with  the  consent  of  the  board  of  supervisors,  appoint  a  deputy, 
who  shall  receive  from  the  county  a  salary  of  one  thousand  five  hundred  dollars  per  annum, 
which  salary  shall  be  paid  from  and  after  the  date  of  the  approval  of  this  act.  {iSlew  section 
added  by  act  approved  March  16,  1889;  Statutes  and  Amendments  1889,  232.] 
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Twenty-seventh  class. 

Skc.  189.  In  counties  of  the  twenty-seventh  class,  the  oflBcers  shall  receive  as  compensation 
foi-  the  service  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  County  clerk,  four  thousand  dollars  per  annum. 

2.  Sheriff,  five  thousand  fivo  hundred  dollars  per  annum. 

3.  Recorder,  two  thousand  five  hundred  dollars  per  annum. 

4.  Auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  Treasurer,  one  thousand  eight  hundred  dollars  per  annum. 
G.  Tax  collector,  two  thousand  dollars  per  annum. 

7.  Assessor,  four  thousan<l  dollars  per  annum. 

8.  District  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  licreafter  be  allowed  by  law. 

11.  School  superintendent,  one  tliousand  five  hundred  dollars  per  annum. 

12.  Tlie  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  hundred  dollars,  and  mileage  at  the  rate  of  ten  cents  per  mile  in  travel- 
ing to  and  from  his  residence  to  the  county  seat;  provided,  that  no  more  than  one  mileage  at 
one  term  of  the  board  shall  be  allowed;  provided,  that  all  moneys  collected  in  counties  of  this 
class  for  licenses  within  the  limits  of  any  incorporated  city  or  town  shall  be  paid  over  by  the 
officer  collecting  the  same  to  the  officer  authorized  to  receive  the  same  of  the  incorporated  city 
or  town  in  which  such  licenses  are  collected,  to  be  expended  by  the  authorities  thereof  in  the 
improvement  of  the  streets  of  such  incorporated  city  or  town  wherein  such  license  money  was 
collected.     [Amendment  approved  March  10,  ISSD;  Statutes  and  Amendments  1SS9,  233.] 

Twenty-eiqhth  class. 

Sec.  190.  In  counties  of  the  twenty-eighth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit: — 

1.  The  county  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  twelve  hundred  dollars  per  annum. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

5.  The  treasurer,  twelve  hundred  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  and  fifty  dollars  per  annum. 

7.  The  assessor,  nineteen  hundred  dollars  per  annum;  provided,  said  assessor  shall  be  al- 
lowed one  deputy,  whose  compensation  shall  not  exceed  five  dollars  per  day,  to  be  paid  out  of 
the  county  treasury,  upon  order  of  the  board  of  supervisors;  provided,  such  deputy  shall  not  be 
allowed  pay  for  more  than  one  hundred  and  twenty-five  days  in  any  one  year. 

8.  The  district  attorney,  one  thousand  four  hundred  dollars  per  annum;  and  for  every  con- 
viction, twenty-five  dollars,  to  the  amount  of  five  hundred  dollars,  and  no  more;  if  any  more, 
it  goes  to  the  county. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  may  now  or  hereafter  be  allowed  by  law. 

11.  The  su])erintendeut  of  schools,  one  thousand  dollars  per  annum  and  one  hundred  dollars 
for  traveling  expenses.  The  supervisors  may  allow  two  hundred  dollars  additional  for  travel- 
ing expenses,  as  a  county  charge,  to  the  superintendent  of  schools. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace  shall  bo  allowed  the  following  fees:  In  civil  actions,  for  filing  each 
paper,  twenty-five  cents;  for  issuing  any  writ  or  process  by  which  suit  is  commenced,  one  dol- 
lar; for  entering  such  cause  in  his  docket,  fifty  cents;  for  issuing  subpcenas  for  each  witness, 
twenty-five  cents;  for  administering  an  oath  or  affirmation,  twenty-five  cents;  for  certifying 
the  same,  twenty-five  cents;  for  issuing  writ  of  attachment,  for  arrest,  or  for  delivery  of  prop- 
erty, two  dollars;  for  entering  any  final  judgment,  three  dollars;  for  entering  any  motion,  rule, 
or  order,  twenty-five  cents;  for  swearing  a  jury,  one  dollar;  for  issuing  an  execution,  fifty  cents; 
for  issuing  supersedeas  to  an  execution,  fifty  cents;  for  entering  satisfaction  of  judgment, 
fifty  cents;  for  issuing  search-wai-rant,  to  be  paid  by  the  party  demanding  the  same,  one 
dollar;  for  issuing  commission  to  take  testimony,  one  dollar;  for  taking  or  approving  any 
bond  or  undertaking  directed  by  law  to  be  taken  or  ajjproved  by  him,  fifty  cents;  for 
taking  justification  on  a  bond,  one  dollar;  for  abstract  of  judgment,  one  dollar;  for  copy 
of  judgment,  order,  proceeding,  or  pajjcr  in  his  office,  for  each  folio,  twenty  cents;  for 
taking  depositions,  in  eitlier  civil  or  criminal  cases,  per  folio,  twenty  cents;  for  cacli  certifi- 
cate, fifty  cents;  for  making  up  and  transmitting  transcript  and  papers  on  appeal,  two 
dollars.  All  fees,  including  those  on  trial  and  those  on  appeal,  nmst  be  paid  before  the  justice 
shall  be  compelled  to  forward  any  papers  on  appeal,  in  cases  where  the  venue  shall  bo 
changed,  the  justice  before  whom  the  action  shall  he  brought,  for  all  services  rendered,  includ- 
ing the  making  up  and  transmitting  the  transcript  and  papers,  shall  receive  three  dollars;  and 
the  justice  before  whom  tiie  trial  shall  take  place  shall  receive  the  same  fees  as  if  the  action 
had  been  commenced  before  him;  and  the  fees  must  be  paid  before  the  justice  shall  be  com- 
pelled to  forward  any  papers.  For  taking  an  acknowledgment  of  any  instrument,  for  the  first 
name,  fifty  cents;  for  all  services  connected  with  posting  estrays,  including  the  transcript  for 
the  recorder,  three  dollars;  for  celebi-ating  marriage,  and  returning  certificate  to  recorder,  fivo 
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dollars;  for  issuing  a  warrant  of  arrest,  two  dollars;  for  trial  or  examination  in  criminal  actions, 
three  dollars;  for  taking  bail  after  commitment,  one  dollar. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors  shall  receive  seven  dollars  per  day,  and  ten  cents  per  mile  in  traveling  to  and 
from  respective  residences  to  the  county  seat,  and  not  to  exceed  in  the  aggregate  four  hundred 
dollars  per  annum,  each.  The  provision  hereof  respecting  the  deputy  for  the  county  assessor, 
and  the  additional  allowance  for  traveling  expenses  for  county  superintendent,  shall  take  effect 
immediately.     [Amendment  approved  March  16,  1SS9;  Statutes  and  Amendments  1880,  233.] 

Tiuenty-ninth  class. 

Sec.  191.  In  counties  of  the  twenty-ninth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum;  provided,  that  such  clerk  shall  col- 
lect and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  pre- 
scribed fees,  to  wit,  for  services  performed  by  him  on  the  commencement  of  an  action  or 
proceeding,  except  probate  proceedings,  including  the  filing  of  all  papers,  the  issuance  of  all 
writs,  and  approval  of  all  bonds  to  the  rendition  of  judgment,  and  including  indexing,  where 
the  plaintiffs  and  defendants  do  not  exceed  ten  names  in  the  aggregate,  five  dollars;  for  index- 
ing each  additional  name,  ten  cents.  For  entry  of  judgments  by  default,  two  dollars  and  fifty 
cents.  For  the  trial  of  causes,  swearing  the  jury  and  witnesses,  including  the  entry  of  judg- 
ment, when  the  judgment  does  not  exceed  ten  folios,  two  dollars  and  fifty  cents;  for  recording 
each  folio  in  excess  of  ten  folios,  ten  cents.  For  filing  and  entering  papers  on  transfer  of  cases 
from  other  courts,  including  indexing,  as  provided  by  this  act,  two  dollars  and  fifty  cents.  For 
transmission  of  files,  on  transfer  of  causes  to  other  courts,  two  dollars.  For  administering  and 
certifying  oaths,  except  oaths  administered  at  the  trial  to  jury  and  witnesses,  twenty -five  cents. 
For  issuing  commissions  to  take  testimony,  fifty  cents.  For  taking  and  certifying  depositions, 
twenty  cents  per  folio.  For  taking  acknowledgments,  one  dollar.  For  taking  justification  of 
sureties,  twenty-five  cents  for  each  surety,  and  for  taking  testimony  thereon,  ten  cents  a  folio. 
For  searching  files  of  each  year,  except  for  suitors  or  their  attorneys,  one  dollar.  For  services 
performed  in  cases  appealed  from  justice's  court  before  trial,  two  dollars.  For  filing  transcript 
of  judgment  of  justice's  court,  for  docketing  cause,  and  issuing  execution  thereon,  two  dollars. 
For  satisfying  judgment,  when  entry  is  made  on  margin  of  judgment-book  by  attorney,  or  judg- 
ment creditor,  or  upon  return  of  sheriff,  twenty-five  cents.  For  copies  of  papers,  records,  or 
files  of  his  office,  ten  cents  per  folio,  exclusive  of  charges  for  certifiying.  For  filing  and  index- 
ing articles  of  incorporation,  two  dollars.  For  exemplifying  copy  of  articles  of  incorporation 
under  the  act  of  Congress,  two  dollars.  For  filing  certificate  of  election  of  officers  of  incorpo- 
rations, twenty-five  cents.  For  recording  certificate  of  incorporation,  ten  cents  per  folio.  For 
filing  and  indexing  certificates  of  copartnership,  fifty  cents.  For  issuing  marriage  license,  two 
dollars.  For  filing  any  bond  or  other  instrument  required  l)y  law  to  be  filed  in  his  office,  fifteen 
cents,  and  for  recording  the  same,  when  required  by  law,  ten  cents  per  folio.  For  certificate 
to  dismiss  appeal,  when  prepared  by  the  clerk,  two  dollars  and  fifty  cents,  and  when  prepared 
or  furnished  by  attorney,  or  party,  fifty  cents.  For  comparing  copies  of  papers  or  transcripts, 
five  cents  per  folio.  For  filing  the  papers  and  issuing  letters  testamentary,  or  of  administra- 
tion, guardianship,  or  special  administration,  in  any  case,  two  dollars.  For  services  up  to  and 
including  the  final  settlement  of  the  case,  in  which  the  value  of  the  estate  does  not  exceed  five 
thousand  dollars,  except  as  hereinafter  provided,  ten  dollars;  and  one  dollar  for  each  additional 
one  thousand  dollars  in  value,  as  shown  by  the  inventory.  For  administering  and  certifying 
oaths  in  all  estates,  except  oatlis  administered  in  open  court,  twenty-five  cents.  For  recording 
any  order  or  paper  in  an  estate,  where  the  number  of  folios  exceed  ten,  for  each  folio  exceeding 
ten,  ten  cents.  The  valuations  herein  to  be  ascertained  from  the  inventories  filed,  and  the  fees 
herein  provided  to  be  collected  by  the  clerk  upon  the  filing  of  such  inventory,  except  such  as 
accrue  after  the  filing  of  such  inventory. 

2.  The  sheriff,  six  thousand  dollars  per  annum;  provided,  that  the  sheriff  shall  collect  and 
pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  prescribed 
fees,  to  wit:  For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action 
or  proceeding  is  commenced,  on  each  defendant,  one  dollar.  For  serving  an  attachment  on 
property  or  levying  an  execution  or  executing  an  order  of  arrest,  or  order  for  the  delivery  of 
personal  property,  one  dollar  and  twenty-five  cents.  For  the  trouble  and  expense  of  taking 
and  keeping  possession  of  and  preserving  property  under  attachment  or  execution  or  other 
process,  as  the  court  shall  order,  provided  that  no  more  than  three  dollars  per  diem  shall  be 
allowed  to  a  keeper,  three  dollars.  For  taking  bond  or  undertaking  in  any  case  in  which  he  is 
authorized  to  take  the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  wlien 
demanded  or  required  by  law,  for  each  folio,  ten  cents.  For  serving  every  notice,  rule,  or 
order,  fifty  cents.  For  advertising  property  for  sale,  on  execution  or  under  any  judgment  or 
order  of  sale,  exclusive  of  the  cost  of  publication,  each  notice,  fifty  cents.  For  serving  a  writ 
of  possession  or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  oc- 
cupant, three  dollars.  For  holding  each  inquest  or  trial  of  right  of  property,  to  include  all 
services  in  the  matter  except  mileage,  three  dollars.  For  serving  a  subpoena,  for  each  witness 
subpoenaed,  thirty  cents.  For  traveling,  to  be  computed  in  all  cases  from  the  court-house,  to 
serve  any  summons  and  complaint,  or  any  other  process  by  which  an  action  or  proceeding  is 
commenced,  notice,  rule,  order,  subpoena,  attachment  on  property,  to  levy  an  execution,  to 
post  notices  of  sale,  to  sell  property  under  execution  or  other  order  of  sale,  to  execute  an 
order  for  the  delivery  of  personal  property,  writ  of  possession,  or  restitution,  to  hold  inquest 
on  trial  of  right  of  property,  provided  that  if  any  two  or  more  papers  be  required  to  be  served 
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iu  the  same  suit,  at  the  same  time,  and  in  the  same  direction,  one  mileage  only  shall  be  charged 
to  the  most  distant  points  to  complete  such  service,  for  each  mile  necessarily  traveled  in  going 
only  to  the  point  of  service,  twenty  cents.  For  commissions  for  receiving  and  paying  over 
money  on  execution  or  other  process,  on  the  first  one  thousand  dollars,  one  per  cent;  on  all 
sums  above  that  amount,  one  half  of  one  per  cent.  For  fees  herein  allowed  for  the  levy  of  an 
execution,  costs  for  advertising,  and  percentage  for  making  or  collecting  the  money  on  execu- 
tion, shall  be  collected  from  the  judgment  debtor  by  virtue  of  such  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  made.  For  drawing  and  executing  a  sheriff's  deed, 
to  include  the  acknowledgment,  to  be  paid  by  the  grantee  before  the  delivery,  three  dollars. 
For  executing  a  certificate  of  sale,  exclusive  of  the  filing  and  recording  of  the  same,  one  dollar. 

3.  The  recorder,  two  thousand  dollars  per  annum;  provided,  that  the  recorder  shall  collect 
and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the  county,  the  following  pre- 
scribed fees,  to  wit:  For  recording  any  instruments,  paper,  or  notice,  for  each  folio,  ten  cents. 
For  copies  of  any  record  or  paper,  per  folio,  ten  cents.  For  filing  or  receiving  every  instru- 
ment for  record,  and  making  the  necessary  entries  thereon,  fifteen  cents.  For  marking,  in  the 
several  indexes  required,  all  the  entries  required  of  the  filing  and  recording  of  any  instrument, 
paper,  or  notice,  for  every  such  instrument,  paper,  or  notice,  twenty-five  cents.  For  any  cer- 
tificate, under  seal,  twenty-five  cents.  For  every  entry  of  discharge  of  mortgage  or  other 
instrument  on  margin  of  record,  twenty-five  cents.  For  searching  records  and  files  for  each 
year,  in  his  oflice,  twenty-five  cents.  For  abstract  of  certificate  of  title,  when  required,  for 
each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For  recording  any  town  plat,  for 
each  course,  ten  cents;  for  figures  and  letters  on  plats  and  maps,  per  folio,  twenty-five  cents; 
provided,  the  fees  for  recording  any  town  plat  shall  not  exceed  one  hundred  dollars.  For  tak- 
ing and  writing  acknowledgments,  including  seal,  for  the  first  signature,  one  dollar;  for  each 
additional  name,  fifty  cents.  For  filing,  indexing,  and  keeping  each  paper,  not  by  law  required 
to  be  recorded,  twenty  cents.  For  recording  each  mark  or  brand,  fifty  cents.  For  administer- 
ing and  certifying  on  oath  or  affirmation,  twenty-five  cents.  For  all  otlier  services  not  herein 
enumerated,  the  same  fees  as  are  now  or  hereinafter  may  be  allowed  by  law. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  eighteen  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  twenty-four  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  two  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  six  hundred  dollars  each  per  annum,  and  mileage  at  the  rate  of  ten  cents 
per  mile  in  going  to  and  from  the  place  of  meeting  of  the  board;  provided,  that  only  one  mileage 
at  any  one  session  of  the  board  shall  be  allowed.  [Amendment  approved  March  16,  18S0;  Statutes 
and  Amendments  1889,  232.'] 

Thirtieth  class. 

Sec.  192.  In  counties  of  the  thirtieth  class,  the  county  and  township  ofiicers  shall  receive  as 
compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  salaries 
and  fees  hereinafter  respectively  mentioned,  and  sliall  be  allowed  for  the  performance  of  ser- 
vices required  of  them  by  law,  as  herein  provided;  and  such  officers  may  lawfully  charge,  de- 
mand, and  receive,  and  must  pay  the  amount  received  by  them  into  the  state  treasury,  or 
treasury  of  the  county  to  which  such  fees  may  be  due  by  law,  except  where  the  officer  is  by 
law  entitled  to  receive  the  fees  collected  for  his  own  use  and  benefit,  the  amounts  hereinafter 
respectively  specified.  All  fees  shall  be  payable  only  iu  gold  and  silver  coin  of  the  United 
States. 

1,  The  county  clerk  shall  receive  as  compensation  twenty-five  hundred  dollars  per  annum. 

PEES   OF   COUNTY   CLERK. 

At  the  commencement  of  each  suit,  the  clerk  shall  be  entitled  to  demand  and  receive  from 
the  plaintiff  not  to  exceed  the  sum  of  live  dollars,  to  cover  costs  to  time  of  judgment;  and  from 
the  defendant  two  dollars,  to  cover  costs  for  tlie  same  time.  If,  in  the  progress  of  the  ac- 
tion, the  sum  allowed  the  clerk  should  be  insufficient,  he  shall  be  entitled  to  demand  from  cither 
party  such  further  sum  as  he  may  deem  necessary  to  cover  costs  to  the  time  of  judgment,  in- 
cluding the  entry  thereof.  Any  excess  of  fees  advanced  by  either  party,  on  the  dctermiuation 
of  the  action  shall  be  returned  by  the  clerk  to  the  party  who  advanced  them,  on  demand.  The 
clerk  of  the  superior  court  shall  receive,  for  entering  each  suit  on  the  clerk's  register  of  actioiis, 
and  for  making  the  necessary  entries  therein  during  the  progress  of  the  suit  and  of  the  trial 
and  subsequent  proceedings,  for  the  first  folio,  twenty-five  cents;  for  each  subsequent  folio,  fif- 
teen cents.  For  issuing  every  writ  of  process,  under  seal,  fifty  cents,  except  the  writ  of  habeas 
corpus.  For  issuing  each  subpa2na  for  one  or  more  witnesses,  twenty-five  cents.  For  filing 
each  paper,  fifteen  cents.  For  entering  every  motion  and  order,  rule,  default,  discontinuance, 
dismissal,  or  nonsuit,  twenty-five  cents.  For  entering  everj'  cause  on  the  calendar,  making  a 
copy  thereof  for  the  bar,  for  each  term  of  the  court,  twenty-five  cents.  For  calling  and  swear- 
ing every  jury  on  voire  dire,  twenty-five  cents.  For  calling  and  swearing  every  jury  to  try 
cause,    twenty-five  cents.     For  receiving  and  entering  each   verdict   of   a   jury,   twenty-five 
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cents.  For  entering  every  final  judgment,  for  the  first  folio,  fifty  cents;  for  each  subsequent 
folio,  fifteen  cents.  For  making  up  and  filing  judgment  roll,  twenty-five  cents.  For  each 
entry  of  judgment  on  judgment  docket,  twenty  cents.  For  entering  satisfaction  or  credit 
on  judgment  docket,  twenty-five  cents.  For  administering  every  oath  or  affirmation, 
t»venty  cents;  for  certifying  the  same,  twenty  cents.  For  copy  of  any  proceeding,  record, 
or  paper,  per  folio,  fifteen  cents.  For  every  certificate  under  seal,  twenty-five  cents.  For  issuing 
every  commission  to  take  testimony,  fifty  cents.  For  writing  down  testimony  of  witnesses 
during  trial,  for  each  folio  (to  be  paid  by  the  party  requiring  the  same),  fifteen  cents.  For 
issuing  every  execution,  or  other  final  process,  under  seal,  fifty  cents.  For  copyof  every 
decree  or  order  of  sale  of  mortgaged  property,  for  each  folio,  fifteen  cents.  For  receiving  and 
filing  every  remittitur  from  supreme  court  accompanying  papers,  fifty  cents.  For  taking  and 
approving  each  undertaking  or  bond,  tNventy-fivo  cents.  For  taking  justification  thereto, 
twenty-five  cents.  For  taking  testimony  on  justification  to  undertaking  or  bond,  for  each  folio, 
fifteen  cents.  For  taking  acknowledgment  of  deed  or  other  instrument,  to  include  all  writing 
and  the  seal,  for  the  first  name  thereto,  fifty  cents;  for  each  additional  name,  twenty-five  cents. 
For  indexing  every  suit  in  the  general  index  of  the  court,  as  required  by  law,  for  each  name, 
ten  cents.  For  filing  and  entering  papers  on  transfer  of  cases  from  other  courts,  two  dollars. 
For  transmission  of  files  or  transfer  of  cases  to  other  courts,  including  certificate  of  order  of 
transfer,  one  dollar.  For  searching  records  or  files  of  each  year,  except  for  suitors  or  their 
attorneys,  fifty  cents.  For  filing  all  papers  on  appeal  from  justices'  courts,  for  each  case,  one 
dollar.  For  writing  and  posting  each  notice  required,  twenty-five  cents.  For  each  notice  for 
publication,  in  addition  to  the  cost  of  publication,  twenty-five  cents.  For  recording  papers 
required  by  law  to  be  recorded,  for  each  folio,  fifteen  cents;  for  indexing  same,  twenty  cents. 
For  issuing  each  marriage  license,  one  half  to  be  paid  to  the  county  recorder,  two  dollars.  For 
recording  the  testimony  and  commitment  upon  examination  of  insane  persons,  when  it  is  ascer- 
tained by  the  judge  of  the  superior  court  that  the  person  committed  has  sufficient  property  to 
pay  the  expenses  of  his  commitment,  per  folio,  fifteen  cents.  For  filing  all  papers  to  be  kept 
by  him,  not  required  to  be  recorded,  ten  cents;  for  indexing  same,  for  each  name,  ten  cents. 
For  issuing  any  license  required  by  law,  one  dollar.  For  all  services  in  estates  of  deceased  per- 
sons, fees  shall  be  charged  as  follows,  the  value  of  the  estate  required  to  be  determined  herein 
to  be  ascertained  from  the  inventory  and  appraisement  thereof:  Estates  of  the  value  of  five 
hundred  dollars  or  less,  two  dollars;  estates  of  five  hundred  dollars  and  not  exceeding  five 
thousand  dollars,  ten  dollars;  estates  of  five  thousand  dollars  and  not  exceeding  twenty  thou- 
sand dollars,  twenty-five  dollars;  estates  of  over  twenty  thousand  dollars,  fifty  dollars.  The 
two  last-named  classes  of  estates  shall  be  charged  ten  cents  for  each  paper  filed,  and  fifteen 
cents  per  folio  for  recording  each  document  required  by  law  to  be  recorded;  provided,  that  the 
county  clerk  shall  charge  and  collect  for  each  action  or  proceeding  commenced  in  the  superior 
court  of  said  county  a  fee  of  one  dollar  in  addition  to  the  fees  above  mentioned,  which  sum 
shall  be  deposited  in  the  treasury  of  the  county,  as  a  fund  for  the  purpose  of  establishing 
a  law  library,  and  shall  be  expended  by  and  under  the  direction  of  the  judge  of  superior  court 
of  such  county,  for  said  purpose.  No  fees  shall  be  charged  for  affidavits  or  certificates  for  or  iu 
behalf  of  the  United  states  pension  applicants. 

2.  The  sheriff  shall  receive  as  compensation  four  thousand  five  hundred  dollars  per  annum, 
and  his  mileage,  at  the  rate  of  twenty-five  cents  per  mile  for  each  mile  necessarily  traveled,  in 
going  only. 

FEES   OF   SHERIFF. 

For  serving  a  summons  and  complaint,  or  any  other  process  by  which  an  action  or  pro- 
ceeding is  commenced,  on  each  defendant,  fifty  cents.  For  serving  an  attachment  on  property, 
or  levying  an  execution,  or  executing  an  order  of  arrest,  or  order  for  the  delivery  of  personal 
property,  one  dollar.  For  serving  an  attachment  on  any  ship,  boat,  or  vessel,  in  proceedings  to 
enforce  any  lien  thereon  created  by  law,  two  dollars.  For  his  trouble  and  expense  in  taking 
and  keeping  possession  of  and  preserving  property  under  attachment,  or  execution,  or  other 
process,  such  sum  as  the  court  may  order;  provided,  that  no  more  than  three  dollars  per  diem 
shall  be  allowed  to  a  keeper.  For  taking  bond  or  undertaking  in  any  case  in  which  ht,  is  author- 
ized to  take  the  same,  fifty  cents.  For  copy  of  any  writ,  process,  or  other  paper,  when  de- 
manded as  required  by  law,  for  each  folio,  fifteen  cents.  For  serving  every  notice,  rule,  or 
order,  fifty  cents.  For  advertising  property  for  sale  or  execution,  or  under  any  judgment  or 
order  of  sale,  exclusive  of  cost  of  publication,  each  notice,  fifty  cents.  For  serving  a  writ  of 
possession  or  restitution,  putting  a  person  in  possession  of  premises,  and  removing  the  occu- 
pant, two  dollars.  For  holding  each  inquest,  or  trial  of  right  of  property,  to  include  all  ser- 
vices in  tlie  matter,  except  mileage,  two  dollars.  For  serving  a  subpoena,  for  each  witness 
summoned,  twenty-live  cents.  For  traveling,  to  be  computed  in  all  cases  from  the  court-house, 
to  serve  any  summons  and  complaint  or  other  process  by  which  an  action  or  proceedmg  is  coin- 
menced,  notice,  rule,  order,  subpoena,  attachment  on  property  to  levy  an  execution,  to  post 
notice  of  sale,  to  sell  property  under  execution  or  other  order  of  sale,  to  execute  an  order  for 
the  delivery  of  personal  propertj',  writ  of  possession,  or  restitution,  to  hold  inquest  or  trial  of 
right  of  property;  provided,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the 
same  suit,  at  the  same  time,  and  iu  the  same  direction,  one  mileage  only  shall  be  charged,  to 
the  most  distant  point  to  complete  such  service,  for  each  mile  necessarily  traveled,  in  going 
only,  twenty-five  cents.  For  commissions  for  receiving  and  paying  over  money  on  execution 
or  other  process,  when  land  or  personal  property  has  been  levied  on  and  sold,  on  the  first  one 
thousand  dollars,  two  per  cent;  on  all  sums  above  tliat  amount,  one  per  cent.  For  commis- 
sions in  receiving  and  paying  over  money  on  execution  without  levy,  or  when  lands  or  goods 
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levied  on  shall  not  be  sold,  on  the  first  one  thousand  dollars,  one  per  cent,  and  one  half  of  one 
per  cent  on  all  sums  over  that  amount.  The  fees  herein  allowed  for  the  levy  of  an  execution, 
costs  of  advertising,  and  percentage  for  making  or  collecting  the  money  on  execution,  shall  be 
collected  from  the  judgment  debtor  by  virtue  of  such  execution,  in  the  same  manner  as  the 
sum  directed  herein.  For  drawing  and  executing  a  sheriff's  deed,  to  include  the  acknowledg- 
ment, to  bo  paid  by  the  grantee  before  delivery,  two  dollars  and  fifty  cents.  For  executing  a 
certificate  of  sale,  exclusive  of  the  filing  and  recording  the  same,  one  dollar.  For  summoning 
a  trial  jury  of  twelve  persons  or  less,  three  dollars.  For  all  services  in  justices'  courts,  the 
same  fees  as  are  allowed  constables  for  like  services.  For  conveying  a  prisoner,  when  under 
arrest,  the  necessary  expenses  incurred  in  transportation,  lie  shall  also  be  allowed  to  retain 
for  his  own  use  the  amount  allowed  by  the  state  for  the  conveyance  of  prisoners  to  the  state 
prison  and  conveyance  of  persons  to  the  insane  asylum.  He  shall  also  be  allowed  for  the  board- 
ing of  prisoners  a  sum  not  to  exceed  twenty-five  cents  per  meal,  and  not  to  exceed  fifty  cents 
per  day. 

3.  The  recorder  shall  receive  as  compensation  two  thousand  dollars  per  annum. 

FEES   OF  RECORDER. 

For  recording  every  instrument,  paper,  or  notice,  fifteen  cents  for  each  name  indexed.  For 
copies  of  any  record  or  paper,  per  folio,  fifteen  cents.  For  filing  every  instrument  for  record, 
and  making  the  necessary  entries  thereon,  fifteen  cents.  For  each  certificate  under  seal, 
twenty-five  cents.  For  every  entry  of  discharge  of  mortgage  or  other  instrument  on  margin 
of  record,  or  for  entering  credit  thereon,  or  witnessing  same  and  indexing  same,  twenty-fave 
cents.  For  searching  records  or  files  in  his  office,  for  each  year,  when  required,  fifty  cents. 
For  abstract  of  title,  for  each  conveyance  or  encumbrance  certified,  twenty-five  cents.  For 
recording  every  plat  or  map,  for  each  course,  five  cents.  For  figures  and  letters  on  plats  or 
maps,  per  folio,  twenty-five  cents;  'provided,  the  fees  for  recording  any  town  plat  shall  not 
exceed  fifty  dollars.  For  taking  acknowledgments,  including  seal,  for  the  first  signature,  fifty 
cents;  for  each  additional  signature,  twenty-five  cents.  For  recording  marriage  license  and 
certificate,  to  be  paid  by  the  clerk,  one  dollar.  For  recording  transcript,  and  for  all  other  ser- 
vices in  estray  cases,  one  dollar.  For  recording  each  mark  or  brand,  fifty  cents.  For  admin- 
istering oath  or  affirmation,  twenty-five  cents.  For  certifying  same,  twenty -five  cents.  For 
filing,  indexing,  and  keeping  each  paper  not  by  law  required  to  bo  recorded,  twenty-five  cents. 
For  recording  mining  claims  and  water  rights,  the  same  as  are  allowed  for  recording  any  other 
instrument.  For  all  other  services  not  herein  enumerated,  the  same  fees  as  are  allowed  the 
clerk  of  the  superior  court  for  like  services. 

4.  The  auditor  shall  receive  as  compensation  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer  shall  receive  as  compensation  fifteen  hundred  dollars  per  annum. 

6.  The  tax  collector  shall  receive  as  compensation  eighteen  hundred  dollars  per  annum. 

7.  The  assessor  shall  receive  as  compensation  thirty-five  hundred  dollars  per  annum;  -prO' 
vided,  however,  the  assessor  shall  be  entitled  to  receive  and  retain  for  his  own  use  six  per  cent  on 
personal  property  tax  collected  by  him,  as  authorized  by  section  three  thouoand  eight  hundred 
and  twenty  of  the  Political  Code,  and  fifteen  per  cent  of  all  amounts  collected  by  him  for  poll 
taxes. 

8.  The  district  attorney  shall  receive  as  compensation  eighteen  hundred  dollars  per  annum, 
and  traveling  expenses,  incurred  by  virtue  of  his  office,  to  be  fixed  and  allowed  by  the  board  of 
supervisors. 

9.  The  coroner  shall  receive  as  compensation  the  following  sums,  viz. :  For  general  services 
in  holding  an  inquest,  ten  dollars.  For  each  witness  subpoenaed,  twenty -five  cents.  For  each 
mile  necessarily  traveled  in  going  to  the  place  of  the  inquest,  twenty-five  cents.  For  directing 
or  attending  the  interment  of  each  l^ody  upon  which  an  inquest  has  been  held,  two  dollars; 
which  fees  shall  be  all  that  he  shall  be  entitled  to  charge.  When  acting  as  or  in  the  place  of 
the  sheriff,  the  same  fees  as  are  allowed  the  sheriff  for  like  services. 

10.  The  public  administrator  shall  be  allowed  and  receive  such  fees  as  are  now  or  hereafter 
may  be  allowed  by  law. 

11.  The  superintendent  of  schools  shall  receive  as  compensation  fifteen  hundred  dollars  per 
annum,  and  his  necessary  traveling  expenses,  incurred  officially,  to  be  fixed  and  allowed  by  the 
board  of  supervisors. 

12.  The  surveyor  shall  be  allowed  and  receive  such  fees  as  are  now  or  hereafter  may  be  allowed 
by  law. 

13.  Justices  of  the  peace  shall  receive  as  compensation  the  sums  respectively  mentioned 
hereafter,  viz. :  For  entering  every  case  upon  his  docket,  fifty  cents.  For  filing  each  paper  in 
the  suit,  twenty-five  cents.  For  issuing  any  writ  or  process  by  which  the  suit  is  commenced, 
fifty  cents.  For  issuing  subpoena,  for  each  person,  twentj'-five  cents.  For  administering  an  oath 
or  affirmation,  twenty-five  cents.  For  each  certificate,  twenty -five  cents.  For  issuing  writ  of 
attachment,  or  arrest,  or  for  the  delivery  of  property,  fifty  cents.  For  taking  or  approving  any 
bond  or  undertaking  directed  by  law  to  bo  taken  or' approved  by  him,  fifty  cents.  For  taking 
justification  to  a  bond,  fifty  cents.  For  swearing  a  jury,  fifty  cents;  for  issuing  an  execution, 
fifty  cents;  for  taking  depositions,  per  folio,  fifteen  cents.  For  issuing  search-warrant,  fifty 
cents.  For  affidavit  for  search-warrant,  including  entry  on  his  docket,  when  there  is  no 
other  or  further  action,  fifty  cents.  For  entry  of  cause  without  process,  one  dollar.  For 
entering  every  motion,  rule,  order,  exception,  or  default,  twenty-five  cents.  For  enter- 
ing any  final  judgment,  for  the  first  folio,  fifty  cents;  for  every  additional  folio,  fifteen 
cents.  For  entering  judgment  by  confession,  and  only  on  afidavit,  as  required  in  the 
superior  court,  two  dollars;  provided,  liowever,  that  it  shall  bo  the  duty  of   the   justices  of 
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tho  peace  to  pay  into  the  county  treasury  all  sums  of  money  by  them  received  ia  all  crimi- 
nal cases  for  fines  or  other  purposes.  For  entering  satisfaction  of  a  judgment,  fifty  cents. 
For  issuing  commission  to  take  testimony,  fifty  cents.  For  transcript  of  a  judgment,  order, 
docket,  or  paper  in  his  office,  for  each  folio,  fifteen  cents.  For  making  up  and  transmitting 
transcript  and  papers  on  appeal,  one  dollar  and  fifty  cents.  For  taking  acknowledgment  of  any 
instrument,  for  the  first  name,  fifty  cents,  and  for  every  additional  name,  twenty-five  cents. 
For  celebrating  a  marriage  and  returning  certificate  thereof  to  tho  county  recorder,  five  dollars. 
For  all  services  and  proceedings  before  a  justice  of  the  peace  in  a  criminal  action  or  proceeding, 
whether  on  examination  or  trial,  two  dollars;  but  there  shall  bo  allowed  for  all  depositions  re- 
quired by  law  to  be  taken  (including  the  transmission  to  the  county  clerk  of  the  papers  in  the 
case),  for  each  folio,  fifteen  cents;  prodded,  no  additional  compensation  shall  be  allowed  for 
taking  bail.  For  all  services  connected  with  the  posting  of  estrays,  including  transcript  to 
the  recorder,  two  dollars.  For  all  services  appertaining  to  the  coroner's  office,  the  justice  of 
the  peace,  who  shall  act  when  the  coroner  shall  be  absent  or  unable  to  attend,  shall  receive  the 
same  fees  as  are  allowed  to  the  coroner  for  similar  services.  When  the  venue  shall  be  changed 
in  a  civil  case,  the  justice  before  whom  the  action  shall  have  been  brought,  for  all  services  in 
making  up  and  transmitting  the  transcript  and  papers,  shall  receive  such  fees  as  have  accrued 
in  the  case;  all  of  which  fees  must  be  paid  before  the  justice  shall  be  required  to  transmit  the 
papers;  and  the  justice  before  whom  the  case  is  transferred  shall  be  entitled  to  receive  the  fees 
accruing  to  him  for  all  services  which  he  shall  thereafter  render,  the  same  as  if  the  case  had 
originally  been  commenced  before  him.  When  the  venue  shall  be  changed  in  criminal  cases, 
the  fees  shall  be  equally  divided  between  the  justices.  In  cases  of  appeal,  all  fees  of  the  jus- 
tice, including  those  on  trial  and  those  on  appeal,  must  be  paid  before  the  justice  shall  be  re- 
quired to  forward  the  papers  to  the  county  clerk. 

14.  The  constables  shall  receive  as  compensation  the  fees  hereinafter  respectively  designated, 
viz.:  — 

First  —  For  serving  summons  in  civil  cases,  fifty  cents. 

Sexond  —  For  summoning  any  jury  before  a  justice  of  the  peace,  including  mileage,  two  dollars. 

Third  —  For  making  sales  of  estrays,  the  same  fees  as  for  sales  on  execution. 

Fourth — For  executing  every  warrant  of  arrest,  and  making  said  arrest,  in  a  criminal  pro- 
ceeding, two  dollars,  and  mileage  at  the  rate  of  twenty-five  cents  per  mile;  -provided,  however, 
that  mileage  shall  be  allowed  but  one  way  for  all  services  performed  by  constables. 

Fifth  —  For  all  other  services,  including  mileage,  the  same  fees  as  are  allowed  the  sheriff  for 
similar  services. 

15.  The  supervisors  shall  receive  as  compensation  the  sum  of  six  hundred  dollars  per  annum, 
and  mileage  for  attending  meetings,  to  be  allowed  one  way,  at  twenty  cents  per  mile.  [Amend' 
vient  approved  March  16,  1889;  Statutes  and  Amendments  1889,  232.'\ 

Thirty-first  class. 

Sec' 193.  In  counties  of  the  thirty-first  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  three  thousand  dollars  per  annum. 

2.  The  sheriff,  six  thousand  five  hundred  dollars  der  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  two  thousand  dollars  per  annum. 

7.  The  assessor,  three  thousand  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  five  hundred  dollars  per  annutn. 

10.  The  public  administrator,  nine  hundred  dollars  per  annum. 

11.  The  superintendent  of  sclaools,  two  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  per  mile,  counting  one  way  only. 

15.  Supervisors,  five  dollars  per  day,  and  twenty-five  cents  per  mile  in  going  from  their  resi- 
dence to  the  county  seat  at  each  meeting  of  the  board. 

IG.  Whenever  the  duties  of  the  county  clerk,  county  recorder,  county  assessor,  county  audi- 
tor, county  treasurer,  sheriff,  superintendent  of  schools,  or  the  tax  collector,  are  too  great  to  be 
performed  by  such  officer,  such  officers  may,  respectively,  by  written  appointment  to  be  filed 
in  the  ofiices  of  the  county  clerk  and  county  auditor,  appoint  as  many  deputies  as  may  be 
necessary  for  the  due  discharge  of  the  duties  of  such  office,  and  fix  the  salary  of  each  of  such 
deputies  at  a  siim  not  exceeding  one  hundred  dollars  per  month,  which  shall  be  paid  by  the 
county;  provided,  that  the  appointment  of  such  deputies,  or  of  either  or  any  thereof,  may  be  re- 
voked by  the  board  of  supervisors  whenever  said  board  shall  be  satisfied  that  the  services  of 
such  deputy  or  deputies  are  no  longer  reasonably  necessary  to  the  due  discharge  of  the  duties 
of  such  office  or  offices. 

17.  Each  county  and  township  officer  shall  be  responsible  on  his  official  bond  for  the  official 
acts  of  each  of  his  deputies,  and  may,  at  his  own  pleasure,  revoke  the  appointment  of  any  of 
said  deputies. 

18.  In  counties  of  this  class  there  shall  be  an  assistant  district  attorney,  a  deputy  district 
attorney,  and  a  clerk  in  and  for  the  district  attorney's  office,  to  be  apjrointed  by  the  district 
attorney  of  said  comity,  and  to  remain  in  office  during  the  pleasure  of  the  district  attorney 
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thereof.  The  salary  of  the  assistant  district  attorney  herein  provided  for  is  hereby  fixed  at 
the  sum  of  eighteen  hundred  dollars  per  annum;  the  salary  of  the  deputy  district  attorney 
herein  provided  for  is  hereby  fixed  at  the  sum  of  fifteen  hundred  dollars  per  annum;  and  the 
salary  of  the  clerk  herein  provided  for  is  hereby  fixed  at  the  sum  of  twelve  hundred  dollars  per 
annum.  The  salary  of  each  of  the  officers  herein  provided  for  shall  be  paid  in  equal  monthly 
installments  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  the  other  county 
officers.  [Amendment  approved  March  16,  1SS9;  Statutes  and  Amendments  1S89,  282.1 
Thirty-second  dass. 

Sec.  194.  In  counties  of  the  thirty-second  class,  the  county  officers  shall  receive  as  compen- 
Bation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sal- 
aries, to  wit:  — 

1.  The  county  clerk,  one  thousand  eight  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  twelve  hundred  dollars  per  annum. 

6.  The  tax  collector,  ona  thousand  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  1)6  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  bo  allowed  by  law. 

15.  Supervisors,  two  himdred  and  fifty  dollars  per  annum,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  from  his  home  to  and  from  the  county  seat,  at  each  sitting  of  the  board  of  su- 
pervisors. 

Thirty-third  diss. 

Sec.  195.  In  counties  of  the  thirty-third  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  seven  huadred  dollars  per  annum. 

7.  The  assessor,  one  thousand  eight  hundred  dollars  per  annum. 

8.  The  district  attorney,  twelve  hundred  dollars  per  annum. 

9.  The  coroner,  three  hundred  dollars  per  annum. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  whenever  such  justices  are  engaged  to  exceed  one  day  in  trial  or  examination  of  criminal 
cases,  they  shall  receive  for  each  day  so  engaged  the  sumpf  three  dollars. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors  shall  receive  seven  dollars  per  diem,  and  twenty-five  cents  per  mile  in  travel- 
ing to  and  from  their  respective  residences  to  the  county  seat.  All  of  which  compensation  in 
the  aggregate  shall  not  exceed  four  hundred  dollars  per  annum  each.  [Amjendment  approved 
March  IG,  1880;  Statutes  and  Amendments  1889,  232.] 

Thirty-fourth  class. 

Sec.  196.  In  the  counties  of  the  thirty-fourth  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  seven  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum. 

4.  The  auditor,  one  thousand  two  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attornej',  two  thousand  four  hundred  dollars  per  annum. 

9.  Tlie  coroner,  four  hundred  dollars  per  annum. 

10.  The  public  administrator,  four  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  provided, 
that  where  such  justices  are  engaged  to  exceed  one  day  in  the  trial  or  examination  of  criminal 
cases,  they  shall  receive  for  each  day  so  engaged  the  sum  of  three  dollars. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  bo  allowed  by  law;  except  that  the 
constable's  mileage  shall  not  exceed  fifteen  cents  for  each  mile  traveled  in  the  discharge  of  the 
duties  of  his  office. 
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15.   Supervisors  shall  receive  eight  dollars  per  day  for  each  day  the  board  is  in  session,  and 
twenty  cents  per  mile  in  going  from  their  residences  to  the  county  seat.     [Amendment  approved 
March  IG,  1S80;  Statutes  and  Amendments  1889,  233.1 
Thirty-fflh  class. 

Sec.  197.  In  counties  of  the  thirty-fifth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollars  per  annum,  including  deputy,  at  the 
option  of  the  board  of  supervisors,  at  a  salary  not  exceeding  one  hundred  dollars  per  month. 

8.  The  district  attorney,  nine  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  six  dollars  per  day,  not  to  exceed  three  hundred  dollars  per  annum,  and  for 
each  day  employed  in  the  discharge  of  the  duties  of  their  office,  together  with  mileage,  at  the 
rate  of  thirty  cents  per  mile  in  going  only  from  their  residence  to  the  county  seat  at  each  ses- 
sion of  the  board. 

[The  salaries  provided  in  this  section  take  effect  and  are  in  force  from  and  after  the  first  day 
of  the  first  month  next  succeeding  its  passage.] 
Thirty-sixth  class. 

Sec.  198.  In  counties  of  the  thirty-sixth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  four  thousand  one  hundred  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  one  hundred  and  fifty  dollars  per  annum. 

6.  The  tax  collector,  seven  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  i>er  annum,  and  necessary  trav- 
eling expenses,  to  be  allowed  by  the  board  of  supervisors. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  and  twenty-five  dollars  per  annum,  and  hia 
necessary  traveling  expenses,  to  be  allowed  by  the  board  of  supervisors. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  collected  by  sheriff  for  similar  services. 

15.  Supervisors,  five  dollars  per  day  for  each  day  they  hold  sessions,  not  to  exceed  the  sum 
of  five  hundred  dollars  in  any  one  year,  and  twenty  cents  per  mile  for  each  mile  necessarily 
traveled  in  going  from  his  residence  to  and  returning  from  the  county  seat;  provided,  that  only 
one  mileage  shall  be  allowed  at  each  time. 

Thirty-seventh  class. 

Sec.  199.  In  counties  of  the  thirty-seventh  class,  the  county  officers  shall  receive  as  com- 
pensation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundred  dollars  per  annum. 

2.  The  sheriff,  two  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  thirteen  hundred  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  two  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  fifteen  hundred  dollars  per  annum,  with  commission  for  collecting  poll  and 
personal  property  tax. 

8.  The  district  attorney,  one  thousand  dollars  per  annum,  with  traveling  expenses  when  on 
official  business. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law, 

11.  The  superintendent  of  schools,  eight  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  a  per  diem  of  five  dollars,  but  not  to  exceed  three  hundred  dollara  per  an- 
num each,  with  mileage  at  ten  cents  per  mile. 
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rhirty-elghth  class. 

Sec.  200.  In  counties  of  the  thirty-eighth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  one  thousand  eight  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  six  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  live  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  live  hundred  dollars  per  annum. 
G.  The  tax  collector,  three  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  eight  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  eig'  t  dollars  per  day,  the  aggregate  amount  of  each  supervisor  not  to  exceed 
three  hundi'cd  dollars  per  year. 

Thirty-ninth  class. 

Sec.  201.  In  counties  of  the  thirty-ninth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  eighteen  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

G.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  live  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  for  each  mile  traveled,  in  going  only,  in 
the  discharge  of  the  duties  of  his  office;  provided,  that  the  fees  for  constables  in  cases  of  va- 
grancy shall  in  no  case  become  a  county  charge  to  exceed  one  hundred  dollars  per  month  to 
any  one  constable. 

15.  Supervisors,  six  dollars  per  day  for  each  day  while  in  service  of  the  county,  and  twenty 
cents  per  mile  for  traveling  from  residence  to  the  county  seat.  [Amendment  approved  March 
16,  1889;  Statutes  and  Amendments  1880,  23.?.] 

Thirty-ninth  and  one-half  class. 

Sec.  201?;.  In  counties  of  the  thirty-ninth  and  one-half  class,  the  county  officers  shall 
receive  as  compensation  for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office, 
the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum. 

2.  The  sheriff,  five  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  eighteen  liundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  survej'or,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  arc  now  or  may  hereafter  be  allowed  by  law. 

14.  Constaldes,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  except  that  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  for  each  mile  traveled  in  going  only,  in 
the  discharge  of  the  duties  of  his  office;  provided,  that  in  no  case  shall  a  constable  receive  for 
service  in  vagrancy  cases,  for  any  one  month,  an  amount  in  excess  of  the  sum  of  forty  dollars. 

15.  Supervisors,  six  dollars  per  day  for  each  day  while  in  service  of  the  county,  and  twenty 
cents  per  mile  for  traveling  from  residence  to  the  county  seat.  [New  section  approved  March 
16,  1880;  Statutes  and  Amendments  1889,  233.} 

Fortieth  class. 

Sec.  202.  In  counties  of  the  fortieth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to 

wit:  — 
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1.  Tho  county  clerk,  sixteen  luindrcd  dollars  per  annum. 

2.  Tho  sheriff,  three  thousand  (ive  hundred  dollars  per  annum. 

3.  The  recorder,  nine  hundred  dollars  per  annum. 

4.  Tho  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  dollars  per  annum. 

8.  Tho  district  attorney,  sixteen  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  for  each  day  while  in  actual  session,  and  mileage  at  the 
rate  of  ten  cents  per  mile  in  traveling  to  and  from  the  county  seat.  [Amendment  approved 
March  IG,  ISSO;  Statutes  and  Amendments  18S9,  232.1 

Fort7j-first  class. 

Sec.  203.  In  counties  of  the  forty-first  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  dollars  per  annum. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  ei^^ht  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  twelve  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law, 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  five  dollars  per  day  for  each  day  while  in  session,  and  twenty  cents  per 
mile  in  traveling  from  his  residence  to  the  county  seat;  provided,  that  such  per  diem  and  mile- 
age shall  not  exceed  the  sum  of  three  hundred  and  fifty  dollars  per  annum.  [Amendment  ap- 
proved March  16,  1889;  Statutes  and  Amendments  1889,  232.] 

Forty-second  class. 

Sec.  204.  In  counties  of  the  forty-second  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  eight  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  twelve  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  fixed  by  law. 

10.  The  public  administratoi-,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  seven  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  two  hundred  and  fifty  dollars  per  annum,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  from  place  of  residence  to  county  seat,  at  each  sitting  of  the  board. 

Forty-third  class. 

Sec.  205.  In  counties  of  the  forty-third  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit :  — 

1 .  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum. 

2.  The  sheriff,  two  thousand  five  hundi-ed  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred  dollars  per  annum. 

5.  The  treasurer,  eight  hundred  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  one  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 
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11.  The  superintendent  of  schools,  seven  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  hereafter  may  be  allowed  bylaw. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  two  hundred  and  fifty  dollars  per  annum,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  from  his  home,  going  to  and  from  the  county  seat,  at  each  sitting  of  the  board  of 
supervisors. 

Forty-fourth  class. 

Sec.  206.  In  counties  of  the  forty- fourth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law  the  following  salaries,  to  wit:  — 

1.  The  county  clerk,  twelve  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  eight  hundred  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  two  hundred  doliars  per  annum. 
G.  The  tax  collector,  seven  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  twelve  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  five  hundred  dollars  per  annum,  and  one  hundred  dollars 
in  addition  as  traveling  expenses. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law,  and  such 
sums  as  the  supervisors  may  deem  just  for  service  rendered  in  taking  testimony  in  cases  of 
felony,  where  testimony  therein  is  written  in  accordance  with  law;  provided,  that  no  greater 
sum  than  six  dollars  be  allowed  in  any  one  case. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  -provided,  ihdit  the 
constable's  mileage  shall  not  exceed  twenty-five  cents  per  mile,  counting  one  way  only. 

15.  Supervisors,  five  dollars  per  day  for  each  day  of  actual  service,  and  ten  cents  per  mile 
for  distance  traveled  to  and  from  place  of  meeting. 

16.  When  the  fees  earned  by  the  county  clerk  and  county  recorder  in  any  one  month  are  more 
than  the  amount  of  his  salary,  tlien  the  said  county  clerk  and  county  recorder  shall  be  allowed 
to  retain  one  half  of  such  fees  which  are  over  and  above  the  amount  of  his  salary  for  his  own 
use;  provided,  tJiat  the  provision  of  this  section  shall  not  apply  to  the  present  incumbent  in 
oflice.     [Avtendrncnt  approved  March  16,  ISSO;  Statutes  and  Amendments  1SS9,  2C2.] 

Forty-ffth  class. 

Sec.  207.  In  counties  of  the  forty-fifth  class,  the  county  officers  shall  receive  as  compensation 
for  the  services  required  of  them  by  law,  or  by  vii'tue  of  their  office,  the  following  salaries,  to 
wit:  — 

1.  The  county  clerk,  fifteen  hundred  dollars  per  annum. 

2.  The  sheriff,  three  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  anni;m. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

0.  The  tax  collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  twelve  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  bo  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereaafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  six  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  arc  now  or  hereafter  may  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  six  dollars  per  day,  the  aggregate  amount  to  bo  paid  each  supervisor  not  to 
exceed  three  hundred  dollars  per  year  each,  and  twenty-live  cents  per  mile  for  each  mile  neces- 
sarily traveled  in  going  to  the  county  seat  to  attend  sessions  of  the  board. 

Forty-sixth  class. 

Sec.  208.  In  counties  of  the  forty-sixth  class,  the  county  officers  shall  receive  as  compensa- 
tion for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit:  — 

1.  The  county  clerk,  one  thousand  six  hundi'ed  dollars  per  annum. 

2.  The  sherifl',  four  thousand  dollars  per  annum. 

3.  The  recorder,  eight  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax  collector,  one  thousand  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollar.^  per  annum,  including  deputy,  at  the  op- 
tion of  the  board  of  supervisors,  at  a  salary  not  exceeding  one  hundred  dollars  per  month. 

8.  The  district  attorney,  nine  hundred  dollars  per  annum. 

9.  The  coroner,  such  tees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  m.ay  bo  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 
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12.  The  surveyor,  sueh  fees  as  are  now  or  may  be  hereafter  allowed  Ly  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  six  dollars  per  day,  not  exceeding  tliree  hundred  dollars  per  annum,  for  each 
day  employed  in  the  dL'jcharp;e  of  the  duties  of  their  office,  together  with  mileage  at  the  rate  of 
thirty  cents  per  mile  in  going  only  from  their  residence  to  the  county  seat  at  each  session  of  the 
board. 

[The  salaries  provided  for  in  this  section  take  effect  and  are  in  force  from  the  first  day  of  the 
mouth  next  succeeding  its  passage.] 

Fort '/-seventh  class. 

Sec.  209.  In  counties  of  the  forty-seventh  class,  the  county  ofl&cers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries, to  wit:  — 

1.  The  county  clerk,  eight  hundred  dollars  per  anmim. 

2.  The  sheriff,  one  thousand  two  hundred  dollars  per  annum. 

3.  The  recorder,  seven  hundred  dollars  per  annum. 

4.  The  auditor,  three  hundred  dollars  per  annum. 

5.  The  treasurer,  six  hundred  dollars  per  annum. 

6.  The  tax  collector,  six  hundred  dollars  per  annum. 

7.  The  assessor,  six  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  hereafter  may  be  allowed  by  law. 

15.  Supervisors,  three  hundred  dollars  each  per  annum,  and  twenty  cents  per  mile  in  trav- 
eling from  his  residence  to  the  county  seat,  going  only;  'provided,  that  only  one  mileage  shall 
be  allowed  for  any  regular  session  of  the  board.  [Amendment  approved  March  16,  1889;  Stat- 
utes and  Amendments  1SS9,  232.'\ 

Forty-e'mhth  class. 

Sec.  210.  In  counties  of  the  forty-eighth  class,  the  county  officers  shall  receive  as  compen- 
sation for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries,  to  wit:  — 

1.  The  county  clerk,  five  hundred  dollars  per  annum. 

2.  The  sheriff,  five  hundred  dollars  per  annum. 

3.  The  recorder,  three  hundred  dollars  per  annum. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

5.  The  treasurer,  three  hundred  dollars  per  annum. 

6.  The  tax  collector,  three  hundred  dollars  per  annum 

7.  Tlie  assessor,  three  hundred  dollars  per  annum. 

8.  The  district  attorney,  three  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  one  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  five  dollars  per  diem  for  their  actual  services,  and  mileage  at  the  rate  of 
twenty  cents  per  mile  from  his  residence  to  the  county  seat,  going  only;  provided,  that  only 
one  mileage  shall  be  allowed  for  any  regular  session  of  the  board. 

Salaries  and  fees. 

Sec.  211.  The  salaries  and  fees  provided  in  this  act  shall  be  in  full  comj)ensation  for  all 
services  of  every  kind  and  description  rendered  by  the  officers  therein  named,  either  as  officers 
or  ex  officio  officers,  their  deputies  aiad  assistants,  unless  in  this  act  otherwise  provided;  and  all 
deputies  employed  shall  be  paid  by  their  principals  out  of  the  salaries  hereinbefore  provided, 
unless  in  this  act  otherwise  provided;  provided,  hoiuever,  the  assessor  shall  be  entitled  to  receive 
and  retain  for  his  own  use  six  per  cent  qn  personal  property  tax  collected  by  him,  as  author- 
ized by  section  three  thousand  eight  hundred  and  twenty  of  the  Political  Code,  and  fifteen  per 
cent  of  all  amounts  collected  by  him  for  poll  taxes;  and  provided  further,  that  the  board  of 
supervisors  shall  allow  to  the  sherifi'  his  necessary  expenses  for  pursuing  criminals  or  transact- 
ing any  criminal  business  without  the  boundaries  of  his  county,  and  for  boarding  prisoners  in 
the  county  jail;  provided,  that  the  board  of  supervisors  shall  fix  the  price  at  which  such  prisoners 
shall  be  boarded;  p7-ovlded  further,  that  the  shei-iff  shall  be  entitled  to  receive  and  retain  for  his 
own  use  five  dollars  per  diem  for  conveying  prisoners  to  and  from  the  state  prisons,  and  for  con- 
veying persons  to  and  from  the  insane  asylums  or  other  state  institutions;  also  all  expenses 
necessarily  incurred  in  conveying  insane  persons  to  and  from  the  insane  asylums,  and  in  con- 
veying persons  to  and  from  the  state  prisons,  which  per  diem  and  expenses  shall  be  allowed  by 
the  board  of  examiners  and  collected  from  the  state.  The  court  shall  also  allow  the  sheriff  his 
necessary  expenses  in  keeping  and  preserving  propertj'  seized  on  attachment  or  execution,  to  be 
paid  out  of  the  fees  collected  in  the  action;  and  provided  further,  thatwhenever,  in  the  opinion 
of  the  board  of  supervisors   the   salary  of   any    county  officer  in    the  second,  third,  fourth, 
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seventh,  eighth,  ninth,  eleventh,  twelfth,  thirteenth,  fifteenth,  nineteenth,  twentieth,  twenty- 
first,  twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth,  twcnty-si.xth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirty-second,  thirty-third,  thirty-fourth,  thirty-sixth,  thirty- 
seventh,  thirty-eighth,  thirty-ninth,  and  forty-first  classes,  as  fixed  and  provided  iu  this  act,  is 
insufficient  to  pay  a  reasonable  compensation  for  the  services  required  to  be  performed,  the  said 
board  may  allow  such  officer  a  deputy  or  such  number  of  deputies  as  in  their  judgment  may  be 
required  to  do  the  business  of  said  office  in  connection  with  the  principal,  at  a  salary  not  to  ex- 
ceed one  hundred  dollars  per  month,  to  be  paid  at  the  times  and  in  the  manner  that  said  prin- 
cipal is  paid;  provided,  that  an  affidavit  shall  be  filed  by  such  officer  with  the  said  board, 
showing  that  such  deputy  or  deputies  are  required  by  him  iu  the  proper  discharge  of  his  duties 
as  such  officer.  In  any  county  iu  this  state  where  the  number  of  judges  of  the  superior  court 
shall  have  been  increased  since  the  first  day  of  January,  eighteen  hundred  and  eighty-seven, 
or  shall  hereafter  be  increased,  the  board  of  supervisors  of  such  county  maj',  in  their  discre- 
tion, allow  the  sheriff  thereof  one  additional  deputy  for  each  additional  judge  elected  or  ap- 
pointed, because  of  such  increase  in  the  number  of  judges;  and  said  board  may,  in  tlicir 
discretion,  also  allow  the  clerk  of  such  county  one  deputy  for  each  additional  judge  appointed, 
because  of  such  increase  in  the  number  of  judges.  In  counties  where  two  additional  judges 
shall  have  been  or  may  he  appointed  under  any  law  increasing  the  number  of  judges,  passed  since 
January  first,  eighteen  hundred  and  eighty-seven,  the  clerk  shall  also  be  allowed  an  additional 
deputy  clerk,  to  act  as  register  clerk.  The  compensation  to  be  paid  all  deputy  clerks  appointed 
hereunder  shall  be  one  hundred  and  twenty-five  dollars  per  month,  and  such  compensation  shall 
be  paid  monthly  iu  tlic  same  manner  that  other  county  officers  are  jiaid.  The  compensation 
to  be  paid  deputy  sheriffs  appointed  hereunder  shall  be  five  (.^5)  dollars  for  each  day's  actual 
attendance  upon  the  superior  court,  which  compensation  shall  be  paid  by  the  county  monthly, 
in  the  same  manner  that  other  county  officers  are  paid.  Wlienever  the  salary  or  compensation 
of  any  officer  is  increased  or  diminished  by  the  terms  of  this  act,  the  provisions  hereof  so  in- 
creasing or  diminishing  such  salary  or  compensation  shall  not,  except  as  herein  otherwise  pro- 
vided, apply  to  or  affect  present  incumbents,  except  as  to  the  per  diem  and  expenses  to  be  paid 
to  the  sheriff  for  conveying  persons  to  and  from  the  insane  asylums,  and  conveying  prisoners  to 
and  from  the  state  pi'isons  or  other  state  institutions;  provided,  that  the  per  diem  allowed  to 
sheriffs  by  this  section  for  taking  persons  and  prisoners  to  and  from  the  insane  asylums  and 
state  prisons  and  other  state  institutions  shall  be  a  state  charge,  and  payable  out  of  the  state 
treasury,  upon  the  warrants  of  the  controller,  after  having  been  audited  by  the  state  board  of 
examiners  or  auditors.     [Aryiendment  approved  March  IG,  ISSD;  Stctutes  and  Amendments  ISSO, 

Fees. 

Sec.  212.  All  salaried  officers  of  the  several  counties  of  this  state  shall  charge  and  collect, 
for  the  use  of  their  respective  counties,  and  pay  into  the  county  treasury  on  the  first  jNIonday 
in  each  month,  the  fees  now  or  hereafter  allowed  by  law  in  all  cases,  except  the  percentage 
liereinbefore  allowed  such  officers,  and  excepting  also  siich  fees  as  are  a  charge  against  the 
county. 
Fee-hooh. 

Sec.  213.  Each  of  the  officers  authorized  to  receive  fees  under  the  provisions  of  this  act 
must  keep  a  fee-ljook,  open  to  the  public  inspection  during  office-hours,  in  w"I\ich  must  bo  entered 
at  once  and  in  detail  all  fees  or  compensation,  of  whatever  nature,  kind,  or  description,  col- 
lected or  chargealjle.  On  the  first  Monday  of  each  and  every  month  the  officer  must  add  up 
each  column  in  his  book  to  the  first  day  of  the  month,  and  set  down  the  totals.  On  the  expi- 
ration of  the  term  of  such  officer,  he  must  deliver  all  feo-l^ooks  kept  by  him  to  the  county 
auditor. 

Affidavit. 

Sec.  214.  Tho  fees  and  compensation  collected  and  chargeable  for  the  county  in  each  month 
shall  be  paid  to  the  county  treasurer  on  the  first  JNIonday  of  the  following  month,  and  must  be 
accompanied  Ijy  a  statement  of  the  aggregate  amount  thereof  as  shown  by  the  fee-book,  duly 
verified  by  the  officer  making  such  payment.  Tiie  affidavit  shall  be  in  the  following  form: 
"I,  A  B,  county  clerk  (or  other  officer,  as  the  case  may  be),  do  swear  that  the  fee-book  in  my 
office  contains  a  true  statement  in  detail  of  all  fees  and  comjiensation  of  every  kind  and  nature 

for  ofiicial  services  rendered  by  me,  my  deputies  and  assistants,  for  the  month  of ,  A.  D. 

,  and  that  said  fee-book  shows  a  full  amount  received  or  chargeable  in  said  month,  and 

since  my  last  monthly  payment;  and  neither  myself,  nor  to  my  knowledge  or  belief  any  of  my 
deputies  or  assistant?;,  have  rendered  any  official  service,  except  for  the  county,  which  is  not 
fully  set  out  in  said  fee-book,  and  that  the  foregoing  statement  thereof  is  true  and  correct." 
The  treasurer  shall  file  and  preserve  in  his  office  said  statements  and  affidavit. 
Salary  fund. 

Sec.  215.  For  the  purpose  of  paying  the  salaries  provided  for  in  this  act,  all  fees  directed  to 
be  paid  into  the  county  treasury  shall  be  set  apart  therein  as  a  separate  fund,  to  bo  known  as 
the  salary  fund,  to  bo  applied  to  the  payment  of  said  salaries.  Should  the  amount  received 
from  such  source  be  insufficient,  it  shall  be  the  duty  of  the  county  treasurer,  from  time  to 
time,  to  transfer  to  said  fund  from  the  general  fund  of  the  county  such  sums  as  may  be  neces- 
sary to  pay  said  salaries  as  they  become  due. 
Payment  of  salaries. 

Sec.  210.  The  salaries  of  such  officers  named  in  this  act  as  are  entitled  to  salaries  shall  be 
paid  monthly  out  of  the  county  treasury;  and  it  .shall  bo  the  duty  of  the  auditor,  on  the  first 
Monday  of  each  and  every  month,  to  draw  his  warrant  upon  the  county  treasurer  iu  favor  of 
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each  of  said  ofiicers  for  tLG  amount  of  salary  due  hiin  under  the  provisions  of  thia  act  for  the 
preceding  mouth;  provided,  hoivevei;  that  one  half  of  tlie  annual  salary  of  the  assessor  shall  be 
paid  to  him  in  equal  monthly  installments  for  the  months  of  March,  April,  May,  and  June,  and 
tlie  remaining  one  half  in  equal  monthly  installments  for  the  remaining  eight  months  of  the 
year.  The  treasurer  shall  pay  said  warrants  on  presentatioa  out  of  the  salary  fund  of  the 
county  treasury. 
Limitation. 

Sec.  217.     The  auditor  shall  not  draw  his  warrant  for  the  salary  of  any  such  officer  for  any 
month  until  the  latter  shall  first  have  presented  him  with  the  certificate  of  the  county  treas- 
urer, showing  that  he  has  made  the  statement  and  settlement  for  that  month  required  iu  this 
act. 
Fees  of  officers  to  he  prepaid. 

Sec.  2 is.  The  officers  mentioned  in  this  act  are  not  in  any  case,  except  for  the  state  or 
county,  to  perform  any  official  services,  unless  upon  the  prepayment  of  the  fees  prescribed  for 
such  services,  except  in  cases  on  habeas  corpus  and  for  naturalization,  and  on  such  payment 
the  officer  must  perform  the  services  required;  provided,  that  the  sheriff,  in  the  case  of  the  ser- 
vice of  a  writ  of  attachment,  or  any  other  process  in  which  an  expense  for  keeping  and  preserv- 
ing personal  property  may  be  incurred,  may  demand  a  deposit  of  three  dollars  per  day  to  cover 
keeper's  fees,  for  each  day  property  may  be  held  under  attachment  or  other  process,  and  also 
whatever  other  sum  may  be  required  for  the  preservation  of  the  property,  such  deposit  to  be 
held  hy  the  sheriff  until  the  expenses  of  the  keeping  and  preserving  of  the  property  shall  be 
fixed  by  the  court;  any  surplus  of  such  deposit,  over  and  above  the  amount  fixed  by  the  court, 
to  be  returned  to  the  party  by  whom  deposited;  provided,  also,  that  the  sheriff  may  demand 
such  deposit  for  the  period  of  at  least  five  days  in  advance.  In  case  of  the  refusal  or  neglect 
of  the  party  for  whom  the  service  is  performed,  to  pay  such  fees  and  expenses,  after  one  day's 
written  notice  served  on  such  party  or  his  attorney,  the  sheriff  may  release  the  property  held 
for  such  party,  and  may  have  execution  in  his  own  name  for  whatever  fees  and  expenses,  as 
fixed  b}'^  the  court,  may  be  due  from  such  party,  to  be  issued  from  the  court  in  which  the  action 
is  pending.  For  every  failure  or  refusal  to  perform  official  duty  when  the  fees  and  expenses 
are  tendered,  the  officer  is  liable  on  his  official  bond.  [Amendment  approved  3Iarch  17,  1887; 
Statutes  and  Amendments  1887,  178.] 
Fee  receipt. 

Sec.  219.  Every  officer,  upon  receiving  any  fees  for  official  duty  or  service,  may  be  required 
by  the  person  paying  the  same  to  make  out  in  writing  and  deliver  to  such  person  a  particular 
account  of  such  fees,  specifying  for  what  they  respectively  accrued,  and  shall  receipt  the  same; 
and  if  he  refuse  or  neglect  to  do  so  when  required,  he  shall  be  liable  to  the  party  paying  the 
same  in  treble  the  amount  so  paid. 
Publication  of  ler/al  fees. 

Sec.  220.  It  shall  be  the  duty  of  each  justice  of  the  peace  to  prepare,  and  keep  posted  in  a 
conspicuous  place  in  his  office,  a  plain  and  legible  statement  of  the  fees  allowed  by  law  to  jus- 
tices of  the  peace  and  constables,  upon  pain  of  forfeiting  for  failure  so  to  do  fifty  dollars,  to 
be  recovered,  with  costs,  by  any  person,  before  any  other  justice  of  the  peace  of  the  county. 

Vaca7icy. 

Sec.  221.  The  board  of  supervisors,  upon  receiving  a  certified  copy  of  the  record  of  convic- 
tion of  any  officer  for  receiving  illegal  fees,  must  declare  his  office  vacant. 

Incomplete  business. 

Sec.  222.  It  shall  be  the  duty  of  all  officers  in  this  act  named  to  complete  the  business  of 
their  respective  offices  to  the  time  of  the  expiration  of  their  respective  terms;  and  in  case  any 
officer  at  the  close  of  his  term  shall  leave  to  his  successor  official  labor  to  be  performed  which 
it  was  his  duty  to  perform,  he  shall  be  liable  to  pay  to  his  successor  the  full  value  of  such  ser- 
vices. 
Fees  not  receivable. 

Sec.  223.  No  fee  or  compensation  of  any  kind  must  be  charged  or  received  by  any  officer  for 
duties  performed  or  services  rendered  in  proceedings  upon  habeas  corpus  or  naturalization,  nor 
for  administering  or  certifying  the  oath  of  office. 

Board  to  audit  county  charges. 

Sec.  224.  Accounts  for  county  charges  of  every  description  must  be  presented  to  the  board 
of  supervisors  to  be  audited,  as  prescribed  in  this  act. 

County  charges. 

Sec.  225.     The  following  are. county  charges:  — 

1.  Charges  incurred  against  the  county  by  virtue  of  any  of  the  provisions  of  this  act. 

2.  The  traveling  and  other  personal  expenses  of  the  district  attorney,  incurred  in  criminal 
cases  arising  in  the  county. 

3.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged  with  or  convicted  of 
crime,  and  committed  therefor  to  the  county  jail. 

4.  The  sums  requu-ed  by  law  to  be  paid  to  the  grand  jurors  and  indigent  witnesses,  and  wit- 
nesses from  without  the  county  in  criminal  cases. 

5.  The  accounts  of  the  coroner  of  the  county  for  such  services  aa  are  not  provided  to  be  paid 
otherwise. 

6.  All  charges  and  accounts  for  services  rendered  by  any  justice  of  the  peace  for  services  iu 
the  examination  of  the  persons  charged  with  crime  not  otherwise  provided  for  by  law. 
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7.  The  necessary  expenses  incurred  in  the  support  of  the  county  hospitals,  poor-houses,  and 
the  indigent  sick  and  otherwise  dependent  poor  whose  support  is  chargeable  to  the  county. 

8.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benetifc  of  the  county. 

9.  Every  other  sum  directed  by  law  to  be  raised  for  any  county  purpose  under  the  direction 
of  the  board  of  supervisors,  or  declared  to  be  a  county  charge. 

10.  The  accounts  of  constables,  rendered  for  the  county  in  criminal  proceedings  before  jus- 
tices' courts,  except  wherein  in  this  act  they  are  salaried  officers,  or  their  compensation  is 
limited  herein. 

Costs,  when  a  county  charge. 

Sec.  226.     When  a  criminal  action  is  removed  before  trial,  the  costs  accruing  upon  such  re- 
moval and  trial  shall  be  a  charge  against  the  county  in  which  the  indictment  or  information 
was  found. 
Collection  of  accrued  costs. 

Sec.  227.  The  clerk  of  the  county  to  which  such  action  is  removed  shall  certify  the  amount 
of  costs  allowed  and  certified  by  the  court  to  the  auditor  of  his  county,  and  such  auditor 
shall  audit  the  same,  and  draw  his  warrant  therefor  upon  the  treasury  of  the  county  from 
which  such  action  was  removed;  and  such  auditor  shall  forward  to  said  treasurer  and  auditor 
of  the  county  from  which  said  action  was  transferred,  as  aforesaid,  a  certified  copy  of  the  total 
amount  of  costs  allowed  by  the  court,  giving  each  item  as  certified  to  him  by  the  county  clerk 
and  the  court,  and  the  auditor  receiving  such  certified  copy  of  said  costs  allowed  shall  enter 
the  same  in  his  books  as  a  charge  against  the  treasury  of  his  county;  and  the  county  treasurer 
of  the  county  from  which  said  action  was  removed  must,  immediately  upon  presentation,  pay 
said  warrant  out  of  the  general  fund  of  said  county;  or  if,  at  the  date  of  presentation,  there  is 
not  sufficient  money  in  the  said  general  fund  to  pay  the  same,  he  must  indorse  upon  said  war- 
rant, "Not  paid  for  want  of  funds,"  and  said  warrant  must  be  registered,  and  shall  draw  in- 
terest at  the  same  rate,  and  be  paid  in  the  same  manner,  as  though  it  had  been  drawn  by  the 
auditor  of  the  county  where  the  indictment  was  found. 
Act  takes  effect. 

Sec.  228.  Any  provision  of  this  act  creating  a  county  office  in  any  county  shall  not  (except 
for  election  purposes)  take  efifect  prior  to  the  first  Monday  after  the  first  day  of  January,  eighteen 
hundred  and  eighty-five. 

Present  incumbents  not  affected. 

Sec.  229.     The  provisions  of  this  act,  so  far  as  it  relates  to  the  fees  and  salaries  of  all  officers 
named,  except  justices  of  the  peace  and  constables,  shall  not  aff'ect  the  present  incumbents; 
provided,  that  when  the  salary  of  any  such  officer,  or  fees  in  lieu  of  such  salary,  is  not  now  fixed 
by  law,  the  same  shall,  as  to  such  officer,  take  effect  immediately. 
Supervisors  to  designate  class. 

Sec.  230.  Counties  created  or  organized  after  the  passage  and  approval  of  this  act  shall  im- 
mediately come  under  and  be  governed  by  its  provisions,  so  far  as  the  same  are  applicable 
thei-eto;  provided,  that  when  the  population  of  any  existing  county  shall  have  been  reduced,  by 
reason  of  the  creation  of  any  new  county  from  the  territory  thereof,  below  the  class  and  rank 
first  assumed  hereunder,  it  shall  be  the  duty  of  the  board  of  supervisors  of  such  county  to  des- 
ignate by  order  the  class  to  which  such  county  has  been  reduced  by  reason  thereof,  and  such 
county  shall  thereafter  enter  the  list  of  such  class;  provided  further,  that  the  salary  of  county 
officers  shall  in  no  way  be  affected  by  reason  of  such  division  of  the  county  or  order  of  the  board 
of  supervisors  for  the  term  for  which  they  were  elected  and  shall  have  qualified;  provided  fur- 
ther, that  all  newly  created  counties  shall,  for  the  purpose  of  fixing  the  salaries  and  fees  of 
county  and  township  officers,  enter  the  class  of  counties  having  a  population  of  five  thousand 
and  under  fifty-three  hundred,  and  shall  be  so  classified  until  classified  by  a  census  as  by  thia 
act  provided. 

Sec.  231.     All  acta  and  parts  o£  acta  inconsistent  with  this  act  are  hereby  repealed. 
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Notes  of  I>ecision3  Applicable  to  Section  4, 
4.     Effect  and  construction. — The  pro-     should  be  liberally  construed;  but  where  the 
visions  of  the  Civil  Code  respecting  the  sub-     code  is  silent,  the  common  law  prevails:  Estate 
jects  to  which  it  relates  are  controlling,  and    of  Apple,  G6  Cal.  432. 

7.   Holidays. 

Sec.  7.  Holidays,  within  the  meaning  of  this  code,  are:  Every  Sunday,  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth  day 
of  December,  every  day  on  which  an  election  is  held  throughout  the  state,  and 
every  day  appointed  by  the  President  of  the  United  States,  or  by  the  governor 
of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty-fifth  day  of 
December  fall  upon  a  Sunday,  the  Monday  following  is  a  holiday.  [Amend- 
ment approved  March  1,  1889;  Statutes  and  Amendments  1889,  .^7.] 

Notes  of  Decisions  Applicable  to  Sections  14-1G2. 
14.     Property:    See    Pacific  Trust  Co.  v. 
Dorsey,  72  Cal.  5(5;  McClain  v." Buck,  73 Id.  322. 

20.  Repeal. — This  section  "affords  no 
guide  for  determining  the  question  of  the  re- 
peal of  the  acts  of  municipal  corporations, 
except  so  far  as  its  rules  enunciate  general 
principles,  alike  applicable  to  all  statutory  en- 
actments, general  and  local":  Matter  of  Tick 
Wo,  GS  Cal.  303. 

33.     An  infant  who  is  a  party  to  an 

action  cannot  nominate  an  attorney:  McCloskey 
V.  Sioeeney,  GG  Cal.  53;  see  also  In  re  C'ahilt,  74 
Id.  56. 


was  barred  by  the  statute  of  limitations. 
It  was  held  that  the  judgment  in  that  action 
was  not  a  bar  to  an  action  by  the  infant, 
through  her  guardian,  in  which  the  fact  of  in- 
fancy was  averred:  Morrell  v.  Morgan,  Go  Cal. 


40.  Guardian  ad  litem.  —  A  court  has 
no  jurisilictiou  to  appoint  a  guardian  ad  litem 
for  a  person  alleged  to  be  insane  who  is  not 
made  a  party  to  the  action:  Boi/d  v.  Dobson,  GG 
Cal.  3G0. 

42.  Guardian  ad  litem.  —  A  court  can- 
not appoint  aguardiau  ad  litem  until  the  infant 
has  been  served  with  summons:  McCloskey  v. 
Sweeney,  GG  Cal.  53.  Where  proceedings  to  a 
will  contest  are  commenced  by  a  minor  in  pro- 
pria persona,  and  a  guardian  ad  litem  is  ap- 
pointed at  the  trial,  the  proceedings  are  not 
void  for  want  of  jurisdiction:  Estate  of  CahlU, 
74  Id.  52.  _ 

Seduction.  — An  infant  brought  an  action 
in  her  own  name,  but  did  not  aver  the  fact  of 
her  infancy.  A  demurrer  to  the  complaint 
was  sustained  upon  the  ground  that  the  action 


45.     What  publications  are  libelous. 

—  To  expose  a  person  to  obloquy  is  to  expose 
him  to  censure  and  reproach:  Bcttner  v.  Holt, 
70  Cal.  270.  An  article  published  in  a  news- 
paper, falsely  charging  the  publisher  of  another 
paper  witli  being  a  party  to  a  secret  conclave, 
in  which  he  sold  the  support  and  advocacy  of 
his  paper  to  certain  corporations  for  a  suui  of 
money,  is  libelous:  Filch  v.  De  Young,  GG  Id. 
339.  A  plaintiff,  as  the  agent  of  certain  resi- 
dents of  the  town  of  Riverside,  who  were  in- 
terested in  the  cultivation  of  fruit,  had  taken 
specimens  of  fruit  grown  by  them  for  cxliilii- 
tion  at  tlie  World's  Fair  in  New  Oi-leans.  The 
alleged  libel  consisted  in  the  publication  in  a; 
newspaper  of  an  article,  quoted  in  the  opinion, 
in  whicli  the  conduct  of  the  plaintiff  as  such 
agent  was  severely  criticised.  The  complainc 
alleged  that  the  article  intended  to  charge, 
and  wa:3  so  understood  by  its  readers,  tliat  the 
plaintiff,  in  violation  of  his  trust,  had  cor- 
ruptly failed  to  make  a  proper  exhil)it  of  fruit 
sent  by  the  contributors,  but  had  appropriated 
it  himself,  and  entered  it  in  his  own  name  ami 
for  his  own  benefit;  that  the  exhibit  had  not 
been  conducted  in  an  honorable  or  upright 
manner,  and  that  he  had  failed  to  make  any 
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report  of  his  actions  as  such  agent,  because 
the  report,  if  given,  would  disclose  his  cor- 
rupt and  dishonest  acts.  It  was  held  that  the 
article  was  calculated  to  expose  the  plaintiflf 
to  obloquy,  and  if  false,  was  libelous:  Bettner 
V.  lIoU,  70  Cal.  270. 

Words  actionable  per  se.  —  A  plaintiff, 
at  the  time  of  the  publication  complained  of, 
was  a  pupil  in  the  state  normal  school  at  San 
Jose,  of  which  the  defendant  was  the  princi- 
pal. The  alleged  libel  consisted  of  a  portion 
of  a  letter  written  by  the  defendant,  and  by 
him  caused  to  be  published  in  a  newspaper,  in 
which  it  was  said  of  and  concerning  the  jjlain- 
t.ff,  as  such  pupil,  that  "by  her  conduct  in 
class,  by  her  behavior  in  and  about  the  build- 
ing, and  by  her  spirit  as  exhibited  in  number- 
less personal  interviews,  she  has  shown  herself 
tricky  and  unrelial)lc,  and  almost  entirely  des- 
titute of  those  womanly  and  honorable  char- 
acteristics that  should  be  the  first  requisites  in 
a  teacher."  The  letter  was  written  in  reply  to 
certain  censorious  articles  that  had  appeared 
in:  the  public  press  reflecting  upon  the  faculty 
and  management  of  the  normal  school  in  con- 
nection with  their  treatment  of  the  plaintiff. 
It  was  held  that  the  publication  was  action- 
able per  se,  and  was  not  a  privileged  commu- 
nication: Dixon  v.  Allen,  69  Cal.  5'27;  and 
further,  that  the  language  complained  of  was 
unambiguous,  and  that  its  meaning  should  not 
have  been  submitted  to  the  jury:  Id. 

Action  for  —  Pleading  and  evidence.  — 
Where  several  persons  have  been  injured  by 
the  same  libel,  each  has  a  separate  cause  of 
action,  and  must  sue  alone;  proof  that  the 
libel  included  others  than  the  plaintiff  is  not  a 
variance:  Rohinett  v.  McDonald,  65  Cal.  611. 
The  complaint  need  not  aver  that  the  alleged 
libelous  publication  was  not  privileged:  Dixon 
V.  Allen,  69  Id.  527;  but  where  it  contains  no 
averment  of  special  damage,  it  is  error  to  per- 
mit a  witness  to  state  his  opinion  as  to  the 
amount  of  damage  the  plaintiff  has  sustained: 
Flemimi  v.  Albcck,  67  Id.  22G.  Where  the  al- 
leged libel  consists  of  two  distinct  parts,  one 
of  which  is  not  libelous  per  se,  this  part  should 
be  distinguished  from  that  which  is  libelous: 
Id.  When  language  is  actionable,  and  it  does 
not  appear  to  be  privileged,  it  is  presumed  to 
be  both  false  and  malicious,  and  no  other  evi- 
dence of  falsehood  or  malice  is  necessary  than 
the  publication  itself  in  order  to  establish  a 
prima  facie  case  for  the  plaintiff:  Dixon  v. 
Allen,  69  Id.  527.  The  testimony  of  the  mother 
of  the  plaintiff  as  to  the  number  and  ages  of 
her  children,  the  brothers  and  sisters  of  the 
plaintiff,  and  the  death  of  her  husband,  is  ad- 
missible: Id.  Testimony  of  a  witness  that  he 
heard  the  printer  of  the  alleged  libel  say  that 
"defendant  had  given  him  only  twenty  min- 
utes to  do  the  job  in,"  is  inadmissible,  being 
hearsay:  People  v.  Thornton,  74  Cal.  486. 

Undertaking  for  costs.  —  In  an  action  for 
libel,  the  failure  of  the  plaintiff  to  file  an  un- 
dertaking for  costs,  as  required  by  the  act  of 
1871,  does  not  deprive  the  court  of  jurisdic- 
tion; and  if  objection  is  made  by  the  defend- 
ant to  such  failure,  the  court  may  grant  the 
plaintiff  time  within  which  to  file  the  under- 
taking: Dixon  V.  Allen,  69  Cal.  527. 


46.    What    words    are    slanderous  — 
Publication.  —To  falsely  speak  of  a  married 


woman  as  the  paramour  of  a  man  not  her  hus- 
band imputes  to  her  a  want  of  chastity,  and  is 
slanderous  per  se:  McKinney  v.  Rohertu,  68  Cal. 
192.  Where  <a  complaint  averred  that  the  de- 
fendant said  of  and  concerning  the  plaintiff  that 
"she  wa»-a  bad  woman,  and  that  you  had  bet- 
ter have  nothing  to  do  with  her  case,  as  it  is  a 
very  bad  one;  that  she  had  not  lived  with  her 
husband  for  two  years  previous  to  his  death,  and 
that  she  was  the  cause  of  her  husband's  death; 
that  she  had  driven  him  to  drinking,  and  that 
her  husljand  fell  while  drunk  and  was  killed  "; 
and  further,  that  the  words  signified,  and  were 
understood  by  the  hearer  to  mean,  that  the 
plaintiff  had  deserted  her  husband,  and  had, 
prior  to  his  death,  led  an  unchaste  life,  and 
become  enceinte  while  living  apart  from  him, 
and  that  such  bad  conduct  on  her  part  drove 
him  to  drinking,  and  caused  his  death, —  it  was 
held  that  the  complaint  stated  a  cause  of 
action:  Kedrolivanski/  v.  Niehaum,  70  Cal.  216. 
En  such  a  case,  the  words  used  being  ambigu- 
ous, their  meaning  is  for  the  jury  to  determine: 
Id.  The  following  words,  viz.,  "You  are  a 
thief;  you  make  your  money  by  stealing," 
state  a  cause  of  action,  as  the  words  are  ac- 
tionable per  se:  Rhodes  v.  Naglee,  66  Cal. 
677. 

Communication  by  a  husband  to  his  wife  of 
slanderous  words  in  regard  to  a  woman  is  a 
publication:  Sesler  v.  Montgomevji,  decided 
December  3,  1SS8  (unreported).  Where  it  is 
shown  that  defendant  accu.=ed  the  plaintiff  of 
perjury  and  want  of  chastity,  in  a  room  where 
his  wife  was,  in  a  voice  loud  enough  to  be  heard 
outside,  there  is  sufficient  evidence  that  she 
heard  and  understood  the  words:  Id. 

Action  for  —  Pleading  —  Evidence  — 
Damages.  — In  an  action  for  slander,  the  com- 
plaint alleged  on  information  and  belief  that 
on  a  certain  day  the  defendant  spoke,  in  the 
presence  of  certain  named  persons,  the  slander- 
ous words  complained  of.  It  was  held  that 
the  allegation  was  sufficient :  McKinney  v. 
Roberts,  68  Cal.  192.  If  the  actionable  v,-ords, 
being  in  the  vernacular  of  the  place  of  publi- 
cation, and  unambiguous,  an  allegation  that 
they  were  understood  by  the  persons  v.dio 
heard  them  to  have  been  applied  to  the  plain- 
tiff is  unnecessary:  Rhodes  v.  Narjlee,  66  Id. 
677.  The  refusal  of  the  court  to  strike  from 
the  answer  an  allegation  of  mitigating  cir- 
cumstances which  came  to  the  knowledge 
of  the  defendant  after  the  speaking  of  the 
defamatory  words,  is  not  a  prejudicial  error, 
if  the  court  subsequently  instruct  the  jury 
not  to  consider  such  circumstances  in  mit- 
igation: Barkly  v.  Copeland,  74  Id.  1.  The 
defendant  may  withdraw  a  charge  made 
against  the  reputation  of  the  plaintiff  in  his 
original  answer,  and  by  permission  of  the 
court  file  an  amended  answer  leaving  out  the 
objectionaljle  matter;  and  thereafter  the  plain- 
tiff' may  bo  prohibited  from  showing  that  such  a 
charge  had  been  thus  preferred  and  attempted 
to  be  established  by  evidence:  Morris  v.  Lach- 
man,  68  Id.  109;  see  also  Stern  v.  Loewenthal, 
11  Id.  340.  Where  the  comi>laint  shows  that 
the  words  spoken  were  not  actionable  per  se, 
and  alleges  extraneous  facts  showing  their  slan- 
derous meaning,  the  plaintiff  must  prove  such 
extraneous  facts,  and  the  defendant  may  give 
evidence  to  the  contrary  under  a  general  de- 
nial: Nidever  v.   Hall,  67  Id.   79.     In  such  a 
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case,  the  plaintifif  must  aver  and  prove  that 
the  words  were  actually  used  in  their  action- 
able sense,  and  wore  applied  to  him,  and  that 
the  hearers  so  understood  them.  Upon  this 
latter  point,  the  testimony  of  the  hearers,  as 
to  liow  they  understood  the  words,  is  admis- 
sible: Id.  In  an  action  for  charging  the  plain- 
tiff with  being  interested  with  an  alleged 
confederate  in  stealing  certain  cattle,  evidence 
of  an  attempt  made  by  the  plaintiff  to  get  his 
confederate  to  steal  other  cattle,  in  fullillment 
of  a  general  understanding  between  them  for 
the  theft  of  cattle,  is  admissible  in  support  of 
the  plea  of  justification,  as  tending  to  show  the 
relations  existing  between  them:  Barkhj  v. 
Copeland,  74  Id.  1.  Where  the  complaint 
charges  that  defendant  called  plaintiff  a  thief, 
testimony  th;?t  the  defendant  said  that  the 
plaintiff  had  been  robbing  him  is  not  liter- 
ally nor  substantially  the  same;  and  not  being 
show;i  to  have  been  spoken  at  the  same  time 
with  the  words  alleged,  should  have  been 
stricken  out,  and  the  error  is  not  cured  by 
subsequently  striking  it  out  on  plaintiff's  mo- 
tion: (S'(;p?-M  v.  Loewentlial,  supra.  Evidence  of 
the  financial  standing  of  the  defendant  is  admis- 
sible on  behalf  of  the  plaintiff:  Barldy  v.  Cope- 
land,  74  Id.  1.  Also  evidence  that  plaintiff 
was  a  married  man,  and  had  a  family:  niiodes 
v.  Naglee,  G(J  Id.  G77.  Where  the  alleged 
slander  consisted  in  calling  the  plaintiff  a  thief 
and  scoundrel,  evidence  that  the  defendant 
testified  that  at  the  time  he  used  the  language 
he  believed  that  his  property  had  been  stolen, 
is  admissible  as  tending  to  show  his  good  faith, 
and  in  mitigation  of  damages:  Morris  v.  Lach- 
man,  G8  Id.  109.  Under  the  circumstances 
of  the  case,  a  verdict  for  the  plaintiff  of  three 
thousand  dollars  was  held  to  be  excessive: 
H/iodes  V.  Niujlee,  GG  Id.  G77. 

Slander  of  title.  —  In  an  action  to  recover 
damages  for  slander  of  title,  the  defendant  is 
entitled  to  a  nonsuit  if  the  evidence  shows 
that  the  existence  of  the  title  alleged  to  have 
been  slandered  is  in  dispute  in  a  prior  action 
between  the  parties,  brought  for  the  purpose 
of  determining  their  rights :  Tlionrpson  v.  White, 
70  Id.  135. 

47.    Privileged  commumcations.  —  An 

attorney  who,  in  the  course  of  his  employment, 
files  specifications  of  opposition  to  an  insol- 
vent's discharge,  alleging  tiiat  the  insolvent  had 
been  privy  to  making  false  and  fraudulent  en- 
tries in  his  books,  with  intent  to  defraud  credi- 
tors, and  had  sworn  falsely  in  relation  to  his 
estate,  and  wliile  acting  in  a  fiduciary  capacity 
fraudulently  converted  property  to  his  own  use, 
of  which  facts  lie  had  been  informed  by  his  cli- 
ent, cannot  be  held  for  libel.  The  publication 
is  absolutely  privileged:  Ilollis  v.  Mcux,  Gi)  Cal. 
Cal.  G25.  Under  this  section  anil  section  48, 
a  finding  of  the  jui-y  that  a  communication 
from  a  husband  to  his  wife,  with  whom  he 
was  on  bad  terms,  slanderous  of  a  female  ac- 
quaintance of  his  wife,  who  had  testified  for 
her  in  divorce  proceedings  between  her  and 
her  husband,  was  made  with  malice  and  was 
not  privileged,  cannot  be  disturbed:  Scsler  v. 
Montgomery,  decided  December  3,  1888  (unre- 
ported). 

55.  Assumption  of  marital  rights 
and   duties.  —  Under  this  section,  it  is  not 


necessary  to  the  validity  of  a  marriage  not 
attended  by  a  solemnization  that  the  present 
consent  to  marry  should  be  followed  by  a  pub- 
lic mutual  assumption  of  marital  rights  and 
duties.  A  present  consent  to  marry,  followed 
by  a  consummation,  is  sufficient  to  constitute 
the  marriage:  Sharon  v.  Sharon,  75  Cal.  1. 

57.  Living  together  as  husband  and 
wife.  — An  ofier  to  prove  that  a  man  and  wo- 
man lived  together  as  husband  and  wife  is  not 
an  ofl'er  to  prove  their  marriage:  Kelly  v.  Mur- 
phy, 70  Cal.  5G0. 

62.     Breach  of  promise.  — In  an  action 

for  the  breach  of  promise  ol  marriage,  evidence 
of  the  defendants  pecuniary  circumstances  is 
competent  as  affecting  tiie  question  of  damages: 
Olson  V.  So/reson,  71  Wis.  0<33.  The  defendant's 
unsuccessful  attack  upon  plaintiff's  character 
goes  to  enhance  the  damages:  Kelley  v.  High- 
field,  15  Or.  277. 

75 .  Agreement  to  marry  —  Promise  to 
keep  secret. —  An  agreement  between  a  man 
and  a  woman  to  become  husband  and  wife, 
made  per  verba  de  prccsenti,  is  not  invalidated 
by  the  fact  that  it  contains  a  collateral  promise 
by  one  of  the  parties  not  to  make  the  marriage 
known  until  a  future  date,  without  the  consent 
of  the  other:  Sharon  v.  Sharon,  75  Cal.  1, 

78.  Action  for  divorce  is  case  in 
equity  within  the  meaning  of  the  clause  of 
the  constitution  conferring  appellate  jurisdic- 
tion on  the  supreme  court:  Sharon  v.  Sharon, 
G7  Cal.  185.  An  action  brought  under  this 
section  for  the  purpose  of  determining  the 
validity  of  a  disputed  marriage  is  in  its  nature 
a  suit  in  equity,  and  from  the  judgment  therein 
an  appeal  lies  to  the  supreme  court:  Id. 

90.  Supplemental  complaint. — "Where 
a  supplemental  complaint  setting  up  a  new 
cause  of  action  is  filed  in  an  action  of  divorce, 
the  action  as  to  the  new  ground  of  complaint 
must  be  considered  as  being  commenced  when 
the  supplemental  complaint  was  filed:  Valen- 
sin  V.  Valensin,  73  Cal.  lOG. 

94.  Extreme  cruelty.  —  While  an  action 
for  a  divorce  is  pending  and  undetermined,  one 
of  the  parties  thereto  cannot  maintain  a  subse- 
quent action  for  a  divorce  against  the  other, 
on  the  ground  that  the  latter  had  been  guilty 
of  extreme  cruelty,  in  that  he  had  falsely  and 
maliciously  made  certain  alleged  defamatory 
statements  against  the  former  in  the  pleadings 
and  afiidavits  filed  by  him  in  the  prior  action: 
De  Haley  v.  Haley,  74  Cal.  489.  In  such  an 
action,  the  question  whether  a  false  and 
malicious  charge  made  by  the  defendant  against 
the  plaintiff,  after  they  had  actually  separated, 
would  be  less  apt  to  infiict  grievous  mental 
anguish  for  tliat  reason,  is  for  the  trial  ooiu-t 
to  determine,  in  view  of  all  the  facts:  Valensin 
v.  Valensin,  73  Id.  lOG.  In  an  action  for  di- 
vorce on  the  ground  of  extreme  cruel t}',  the 
complaint  alleged  that  the  defendant  had  been 
guilty  of  cruel  and  inhuman  treatment  of  the 
plaintiff,  in  that  he  had  accused  her  of  having 
committed  adultery,  and  that  in  consequence  of 
such  accusations  her  mental  suffering  was  so 
great  that  she  became  physically  ill,  and  her 
health  endangered.     The  only  evidence  in  cor- 
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roboratioa  of  the  plaintiff's  testimony  was 
that  of  her  attorney  and  another  person  in 
refcrcuce  to  statements  made  by  the  defend- 
ant in  conversations  of  a  friendly  and  confi- 
dential character,  sought  by  the  idaintiff'a 
attorney  with  her  knowledge,  and  witli  a  view 
to  settle  matters  between  the  parties,  there 
being  no  evidence  that  the  statements  were 
made  with  any  wanton  or  cruel  intent,  or  that 
they  produced  any  effect  upon  the  plaintiff. 
It  was  held  that  the  testimony  of  the  plaintiff 
was  uncorroborated  within  the  meaning  of 
section  130  of  the  Civil  Code:  Haley  v.  Haley, 
67  Cal.  24:.  An  action  was  brought  by  a  wife  for 
a  divorce  on  the  ground  of  cruelty.  On  the 
trial,  a  xihysician,  who  had  acted  profession- 
ally for  eack  of  the  parties,  was  called  as  a 
witness  for  the  plaintiff,  and  asked  a  hypo- 
thetical question  as  to  the  effect  which  would 
probably  result  to  the  plaintiff,  in  the  condi- 
tion in  which  he  found  her,  from  the  acts  of 
the  defendant,  which  constituted  the  alleged 
cruelty.  The  plaintiff  thereupon  released  the 
witness  from  any  obligation  of  secrecy,  but  he 
refused  to  answer,  on  the  ground  tliat  he 
might  be  compelled  on  cross-examination  to 
reveal  professional  secrets  confided  to  him  by 
the  defendant.  It  was  held  that  the  question 
did  not  concern  a  privileged  matter,  and  that 
the  court  erred  in  not  compelling  an  answer: 
Valensin  v.   Valensin,  73  Id.  106. 

95.  Desertion.  — In  an  action  of  divorce, 
a  finding  that  for  more  than  one  year  prior  to 
the  commencement  of  the  action  the  defend- 
ant had  willfully  neglected  and  refused  to  live 
with  the  plaintiff,  and  at  all  of  such  time  had 
the  intent  to  desert  him,  was  held  sup- 
ported by  the  evidence:  Carey  v.  Carey,  73 
Cal.  630. 

Uncorroborated  charge  of  desertion, 
divorce  not  granted  for  when:  See  Hagle  v. 
Hagle,  74  Cal.  608. 

102.  OflFer  to  return:  See  Andrews  v. 
Runyon,  65  Cal.  629. 

114.  Collusive  divorce:  See  Beard  v. 
Beard,  65  Cal.  354. 

115.  Condonation.  — If,  pending  an  ac- 
tion for  divorce,  the  parties  thereto  admit  a 
condonation,  and  ask  that  the  action  be  dis- 
missed, the  court  should  order  a  dismissal,  and 
thereafter  the  husband  cannot  be  compelled  to 
pay  the  counsel  fees  of  the  wife:  Reynolds  v. 
Reynolds,  67  Cal.  176. 

130.  Judgment  by  default  —  Conclu- 
siveness of.  —  In  an  action  for  divorce,  in 
which  judgment  by  default  is  rendered  against 
a  non-resident  defendant  upon  a  service  of 
summons  by  publication,  the  affidavits  of  ser- 
vice, and  recitals  thereof  in  the  judgment,  are 
conclusive  upon  a  collateral  attack;  the  affida- 
vit on  the  application  for  the  order  of  publica- 
tion, and  the  order  of  publication,  are  not  part 
of  the  judgment  roll,  and  cannot  be  considered: 
Estate  of  Newman,  75  Cal.  213.  As  to  when  a 
judgment  by  default  will  be  set  aside,  see  Mc- 
Blain  V.  McBlain,  77  Id.  507. 

Judgment,  when  operative  —  Entry.  — 
A  judgment  of  divorce,  after  being  signed  by 
the  judge  and  filed  with  the  clerk,  is  binding 


on  the  parties  and  their  privies,  although  not 
entered  by  the  clerk:  Estate  of  Newman,  75 
Cal.  213.  The  rendition  and  entry  in  the  min- 
utes of  a  judgment  of  divorce  on  default,  with- 
out findings,  arc  effectual  to  dissolve  the 
marriage  from  the  time  thereof;  and  the  entry 
of  the  judgment  mine  pro  tunc,  after  the  plain- 
tiff's death,  on  petition  of  her  second  husband, 
without  notice  to  the  divorced  husband,  is 
not  error:  In  re  Cook's  Estate,  72  Id.  220,  re- 
versing S.  C,  decided  April  26,  1888  (unre- 
ported). 

136.  Maintenance  of  wife  living  sep- 
arata  from    husband  —  Discretion.  —  In 

an  action  for  a  divorce,  the  court  has  discre- 
tionary power,  under  this  section,  although  a 
divorce  is  denied,  to  require  the  husband  to 
provide  for  the  maintenance  of  the  wife  while 
she  is  living  separate  from  him,  when  the  cir- 
cumstances of  the  case  show  that  it  would  be 
impossible  for  them  to  live  happily  together: 
Haijlc  V.  Hagle,  68  Cal.  5SS.  But  the  courts 
of  California  have  no  authority  to  grant  a  di- 
vorce a  mensa  ct  thoro,  or  to  compel  a  husband 
to  support  his  wife  while  she  is  living  separate 
and  apart  from  him,  against  his  will  and  con- 
sent, without  any  statutory  ground  for  an  ab- 
solute divorce,  or  any  statutory  excuse  for  her 
absence  from  his  home:  Hagle  v.  Hagle,  74  Id. 
608. 

137.  Alimony   and   counsel   fees.  — • 

Pending  an  action  for  divorce,  the  court  may, 
in  its  discretion,  require  the  husband  to  pay 
to  the  wife  any  money  necessary  to  enable  her 
to  prosecute  or  defend  the  action;  and  the  ap- 
pellate court  will  not  interfere  with  such  dis- 
cretion: C leghorn  v.  Clef/horn,  66  Cal.  309.  The 
money  necessary  to  enable  a  wife  to  prosecute 
or  defend  an  action  of  divoi-ce  should  be 
ordered  paid  by  the  husband  directly  to  her; 
and  the  court  has  no  power  to  order  it  jjaid 
directly  to  her  attorneys:  S/iaro7i  v.  Sharon,  75 
Id.  1 ;  but  the  wife  has  no  necessity  entitling 
her  to  an  allowance  for  counsel  fees,  when  her 
attorneys  are  faithfully  and  satisfactorily  act- 
ing for  her  in  pursuance  of  an  agreement 
whereby  they  have,  as  compensation  for  their 
services,  a  contingent  interest  in  the  result  of 
the  litigation:  Id.  In  an  action  instituted  by 
a  wife  for  a  divorce,  and  for  a  division  of  the 
property  of  the  defendant,  an  order  was  made 
pendente  lite  awarding  the  plaintiff  a  certain 
monthly  allowance  as  alimony.  Thereafter 
the  court,  having  found  that  the  plaintiff  was 
entitled  to  a  divorce,  referred  the  action  to  a 
referee  to  take  testimony  and  report  upon  cer- 
tain questions  i-elatiug  to  the  property  of  the 
defendant.  Subsequently,  and  while  the  ref- 
erence was  pending,  the  court  filed  additional 
findings  of  fact  and  conclusions  of  law,  and 
directed  that  judgment  be  entered  in  favor  of 
the  plaintiff,  reserving  all  questions  as  to  the 
property.  A  judgment  was  accordingly  en- 
tered for  a  divorce,  containing  a  provision  that 
"all  questions  as  to  property,  and  as  to  a 
suitable  allowance  to  the  wife  for  her  support, 
are  hereby  reserved."  It  was  held  that  the 
judgment-was  not  final,  so  far  as  the  questions 
concerning  the  property  were  concerned,  and 
did  not  render  inoperative  the  prior  order  for 
alimony:  Ex  parte  Ambrose,  72  Id.  398.  An 
order  made  pendente  lite,  for  the  payment  by 
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the  husband  to  the  wife  of  temporary  alimony 
and  counsel  fees,  is,  in  effect,  a  linal  judgment, 
and  therefore  appealable.  Such  an  order  can- 
not be  reviewed  on  an  appeal  from  the  judg- 
ment decreeing  a  divorce:  Sharon  v.  Sharon, 
67  Id.  185.  An  order  required  the  defendant 
to  pay  to  the  plaintiff,  on  or  before  the  ninth 
day  of  March,  1SS5,  the  sum  of  seven  thou- 
sand five  hundred  dollars  as  alimony,  and 
thereafter  the  sum  of  two  thousand  five  hun- 
dred dollar i  monthly,  until  the  further  order 
of  the  court;  it  also  required  the  defendant 
to  pay  the  sum  of  iifty-lJve  thousand  dollars 
as  counsel  fees.  On  appeal  from  the  order, 
the  defendant  filed  an  undertaking  to  stay 
proceedings  in  the  sum  of  three  hundred  and 
five  thousand  dollars,  being  double  the  amount 
of  the  gross  sums  allowed  for  alimony  and 
counsel  fees,  and  double  the  amount  of  the 
monthly  payments  for  the  period  of  three 
years,  assumed  to  be  the  period  during  whicli 
the  appeal  would  probably  be  pending.  It  was 
held  that  the  imdertaking  was  sufficient  to  stay 
proceedings  on  the  order  pending  the  appeal: 
Id.  The  superior  court  has  power  in  an  action 
of  divorce,  after  an  appeal  has  been  taken  by 
the  wife  from  a  judgment  rendered  against 
her,  to  compel  the  husband  to  pay  her  a  rea- 
sonable sum  of  money  for  costs  and  counsel 
fees  with  which  to  prosecute  the  appeal:  Lar- 
kin  v.  Larlin,  71  Id.  330.  The  order  directing 
the  husband  to  pay  to  the  wife  a  specified  sum 
of  money  for  costs,  alimony,  and  counsel  fees 
will  not  be  interfered  with  on  appeal,  unless 
it  affirmatively  appears  that  the  court  grossly 
abused  its  discretion  in  making  the  order: 
White  v.  White,  73  Id.  105.  And  an  order  di- 
recting the  husband  to  pay  the  wife  8125  per 
month  as  alimony  will  not  bo  reversed  on  ap- 
peal, when  it  appears  that  she  is  sick  and  bed- 
ridden, and  has  no  means  of  supporting  herself 
and  her  children,  and  the  husband  has  a 
monthly  income  of  ^432:  Schammclv.  Scham- 
mel,  74  Id.  36.  In  such  an  action,  an  allow- 
ance to  the  wife  of  one  thousand  dollars  as 
attorney's  fees  is  not  excessive,  where  it  ap- 
pears that  the  defendant  is  the  owner  of  con- 
siderable property,  and  has  been  persistent 
and  determined  in  resisting  the  wife's  efforts 
to  succeed  in  her  cause,  thereby  entailing 
upon  her  attorneys  a  large  amount  of  labor  in 
the  protection  of  her  rights:  Id.;  but  tlie  sum 
of  fifty-five  thousand  dollars  ordered  to  be  paid 
by  a  husband  to  the  wife's  attorne3's  as  counsel 
fees  was  held  excessive,  under  the  circumstan- 
ces of  the  case,  and  an  abuse  of  the  discretion 
of  the  court,  aud  that  the  number  of  attorneys 
employed  by  the  wife  to  prosecute  tlic  action 
was  unnecessarily  large:  Sharon,  v.  Sharon,  75 
Id.  1.  An  action  was  brouglit  by  a  wife  for  a 
divorce,  and  the  answer  denied  the  marriage. 
On  the  trial,  the  evidence  showed  that  the  mar- 
riage had  been  kept  secret,  and  that  the  defend- 
ant liad  agreed  to  pay  the  plaintiff  five  hundred 
dollars  a  month  for  her  support  until  the  mar- 
riage should  be  openly  acknowledged.  It  was 
held  that  an  allowance  to  the  wife  of  an  equal 
amount  per  month  as  temporary  alimonj''  was 
reasonable,  and  that  the  allowance  of  a  greater 
amount  was  an  aljuso  of  discretion:  Id.  The 
husband  in  an  action  of  divorce,  who  has  been 
committed  for  contempt  in  not  paying  certain 
money  ordered  to  be  paid  to  his  wife  as  ali- 
mony,   is   not  entitled   to   be   discharged   on 


haheas  corpus  upon  showing  that  since  his  im- 
prisonment commenced  he  has  filed  his  petition 
in  insolvenc}',  and  has  obtained  the  usual  pre- 
liminary order  declaring  him  an  insolvent:  Ex 
parte  Wilnon,  73  Id.  97. 

140.  Disposition  of  property  —  Juris- 
diction.—  In  an  action  of  divorce,  the  court 
has  no  power  to  enjoin  the  disposition  of  prop- 
erty pending  the  controversy,  unless  there  is 
some  plcadmg  by  which  an  issue  as  to  such 
property  is  tendered:  Rendngton  v.  Superior 
Court  of  San  Francisco,  CS  Cal.  G33. 

146.  Homestead.  —  In  an  action  by  a 
divorced  wife  against  the  administrator  of  the 
estate  of  her  deceased  husband  to  recover  the 
possession  of  certain  land  which  was  formerlj'' 
community  property,  and  on  which  the  hus- 
band, during  the  marriage,  had  filed  a  decla- 
ration of  homestead,  the  judgment  roll  in  the 
action  of  divorce  setting  aside  the  land  to  the 
husband,  together  with  a  stipulation  filed 
therein  authorizing  such  disposition,  and  the 
will  of  the  husband  devising  tlie  land  to  third 
persons,  are  admissiljle  in  evidence  under 
the  geuci-al  issue:  Stockton  v.  Knock,  73  Cal. 
425. 

Stipulation  for  disposition  of  property 
—  Decree.  — In  an  action  of  divorce  brought 
by  a  v.ife,  the  complaint  described  a  specific 
tract  of  land  as  the  homestead  of  the  parties, 
and  alleged  that  it  and  certain  personal  prop- 
erty was  all  community  property.  By  a  stip- 
ulation filed  in  the  action,  the  plaintiff,  in  the 
event  that  the  court  should  be  of  the  opinion 
that  she  was  entitled  to  a  divorce,  waived  all 
claim  to  such  property.  The  decree  granted 
a  divorce  to  the  wife,  and,  in  general  terms, 
set  aside  all  the  community  property  to  the 
husband.  It  was  held  that  the  homestead, 
being  described  as  community  property  in  the 
complaint,  passed  to  the  husband  under  the 
decree:  Stockton  v.  Knock,  73  Cal.  425. 

Extreme  cruelty  —  Homestead  may  be 
awarded  to  guilty  party.  —  In  an  action 
by  a  wife  for  a  divorce  on  the  ground  of  ex- 
treme cruelt}',  in  whicli  she  waives  all  claim 
to  the  community  property,  the  court  lias 
power,  under  subdivision  3  of  this  section,  in 
the  judgment  granting  her  the  divorce,  to  set 
aside  a  homestead  which  had  been  declared 
upon  community  property  to  the  husband: 
Stockton  v.  Knock,  73  Cal.  425. 

Mortgaged  property.  —  In  a  decree 
granting  a  divorce,  tlie  court  has  no  power, 
under  this  section,  to  order  a  partition  of  com- 
munity real  estate,  which  is  in  the  lawful 
possession  of  a  mortgagee  under  a  mortgage 
covering  the  whole  thereof,  until  the  lien  of 
the  mortgage  has  lieen  satisfied  or  redeemed; 
nor,  in  such  a  decree,  can  it  be  adjudged  that 
a  proportionate  part  of  the  mortgage  shall  be 
chargeable  on  the  portion  of  the  mortgaged 
premises  allotted  to  one  of  the  parties,  and 
the  balance  on  the  portion  allotted  to  the 
other:  Cummin'js  v.  Cuninnn'js,  75  Cal.  434.  In 
such  an  action,  where  the  mortgagee  in  pos- 
session has  not  committed  waste,  or  otherwise 
abused  his  position,  the  court  has  no  power  to 
appoint  a  receiver  to  collect  the  rents  and 
profits  of  the  mortgaged  property,  or  to  pro- 
vide that  such  rents  and  profits  shall  be  ap- 
plied to  the  payment  of  alimony  and  counsel 
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fees  before  being  applied  to  the  claim  of  the 
mortgagee:  Ctimminrjsv.  Ciimmings,  75  Cal.  434. 

147.  Sale  of  community  property  — 
Confirmation  not  necessary  to  validity. 

■ —  Untler  section  GS4  ot  tlic  Code  of  Civil  Pro- 
cedure, a  sale  of  community  property,  made 
in  pursuance  of  a  decree  granting  a  divorce,  is 
effective  and  valid  without  being  confirmed  by 
the  court,  when  the  order  for  the  sale  does  not 
expressly  require  a  confirmation:  Kimple  v. 
Conivai/,  73  Cal.  413. 

Amendments.  —  To  allow  defendant  in  an 
action  for  a  divorce  and  division  of  property 
to  amend  his  answer  by  making  a  denial  of  an 
allegation  concerning  the  property  more  spe- 
cific is  not  an  abuse  of  the  discretion  given 
trial  courts  regarding  amendments:  Sharon  v. 
Sharon,  11  Cal.  102. 

148.  Special  issues.  —  In  an  action  for 
divorce,  it  is  optional  with  the  judge  to  sub- 
mit special  issues  to  the  jury  or  not;  his  re- 
fusal to  submit  them  will  not  be  reviewed  on 
appeal:  Cleghorn  v.  Cleghorn,  6G  Cal.  309. 

158.     Contracts  of  married  women.  — 

Under  this  section,  a  married  woman  may  enter 
into  any  agreement  or  transaction  respecting 
her  property  which  she  might  if  unmarried. 
She  may  mortgage  or  convey  it  by  deed  of 
trust  to  secure  the  debts  of  her  husband,  aad 
having  done  so,  his  creditors  may  enforce  their 
claims  against  it  in  the  same  manner  and  to 
the  same  extent  that  they  could  if  it  were  his 
property,  and  not  hers:  Burkle  v.  Levy,  70  Cal. 
250.  Her  capacity  in  respect  to  making  con- 
tracts extends  to  the  making  of  a  promissory 
note  for  a  consideration  or  the  accommodation 
of  another  person;  and  such  a  note  may  be  en- 
forced by  a  holder  for  value  against  her  sepa- 
rate estate,  though  taken  by  him  with  notice 
of  the  circumstances  under  which  it  was  given: 
Goad  V.  Moiilton,  67  Id.  536.  She  may  enter 
into  a  contract  to  assume  the  payment  of  an 
indebtedness  of  a  third  person  in  consideration 
of  the  conveyance  to  her  of  a  tract  of  land. 
The  promise  to  answer  for  such  indebtedness  is 
an  original  obligation  and  need  not  be  in  writ- 
ing: Sacramento  Lumber  Co.  v.  Wagner,  67  Id. 
293.  She  is  not  estopped  to  dispute  the  valid- 
ity of  a  mortgage  given  by  her  upon  her  sepa- 
rate estate,  but  which  is  invalid  by  reason  of 
a  defective  acknowledgment,  when  it  does  not 
appear  either  that  the  debt  to  secure  which  the 
mortgage  was  given  was  for  money  advanced 
to  her,  or  for  anything  of  which  she  had  the 
benefit,  or  that  the  mortgagee  was  deceived 
into  allowing  the  debt  to  be  contracted  upon 
the  faith  of  her  executing  a  mortgage  to  secure 
it:  Tolman  v.  Smith,  74  Id.  345.  An  extension 
of  time  given  by  a  creditor  to  a  debtor  within 
which  to  pay  his  indebtedness,  and  an  agree- 
ment by  him  to  accept  payment  in  install- 
ments, are  sufficient  considerations  to  support 
a  deed  of  trust  executed  by  the  wife  of  the 
debtor  on  her  separate  property  to  secure  the 
indebtedness:  Burkle  v.  Levy,  70  Id.  250;  see 
Bull  V.  Coe,  11  Id.  54.  Where  a  married  wo- 
man has  licensed  a  third  person  to  conduct 
water  across  her  lands,  her  husband,  in  the 
absence  of  any  direction  or  authorization  from 
her,  has  no  power  to  interfere  with  the  works 
used  by  the  licensee  in  conducting  the  water- 
Emerson  v.  Bergin,  71  Id.  335. 


Actions  by  married  women.  —  In  an  ac- 
tion by  a  married  woman  to  recover  pen^onal 
propertj^  she  need  not  in  her  complaint  allege 
the  coverture,  but  when  that  fact  appears  on 
the  trial,  may  show  that  the  property  de- 
manded is  her  separate  property:  Slaimway  v. 
Leakey,  67  Cal.  458.  In  such  an  action,  a 
schedule  of  the  wife's  separate  property  filed 
and  recorded  under  sections  165  and  160  of  the 
Civil  Code  is  admissible  in  evidence  to  prove 
her  title:  Id.  The  assessment  roll  of  the 
county  showing  that  no  separate  property  has 
been  assessed  to  the  wife,  and  that  part  of  the 
property  described  in  the  complaint  was  as- 
sessed to  the  husband  as  his  own,  is  inadmis- 
sible to  prove  xjroperty  out  of  the  wife  and  in 
her  husband,  unless  it  is  shown  that  she  gave 
in  the  property  as  that  of  her  husband,  or  had 
some  knowledge  that  it  was  so  assessed:  Id. 

Contracts  between.  —  Under  this  section, 
a  conveyance  by  a  husband  to  his  wife,  on  her 
oral  proniise,  in  which  the  husband  had  confi- 
dence, to  reconvey  when  requested,  is  con- 
structively fraudulent  and  gives  rise  to  such  a 
trust  as  to  bring  such  oral  promise  within  a 
provision  of  the  statute  of  frauds,  excepting 
from  its  operations  trusts  arising  by  operation 
of  law:  BrisonY.  Brison,  75  Cal.  525. 

161.  Laws  of   another  state. — The 

tenure  by  which  personal  proper >^y  acquired  in 
another  state  and  brought  into  this  is  held,  as 
between  hiisband  and  wife,  will  depend  upoa 
the  laws  of  the  state  where  it  was  acquired; 
but  these  laws  are  to  be  proved  like  any  other 
fact,  and  in  the  absence  of  all  evidence  will  be 
presumed  to  be  the  same  as  the  laws  of  this 
state:  Shumioay  v.  Leakey,  67  Cal.  458;  see 
Estate  of  Higgins,  65  Id.  407. 

162.  Wife's  separate  property. — Land 
conveyed  to  the  wife  with  the  husband's  con- 
sent, in  consideration  of  a  debt  due  from  the 
vendor  to  the  husband,  is  her  separate  prop- 
erty: Read  v.  Rahn,  65  Cal.  343.  A  deed  to 
a  single  woman  sufficiently  shows  the  land  to 
be  her  separate  estate,  though  followed  after 
her  marriage  by  a  second  deed  from  the  same 
grantor  to  her  in  her  married  name  and  upon 
an  expressed  money  consideration:  Maguire 
v.  De  Fremeni,  76  Id.  401.  Where  a  hus- 
band conveys  land  to  his  wife,  using  apt  words 
of  grant,  without  other  words  in  any  part 
of  the  deed  indicating  a  less  estate,  a  fee-sim- 
ple title  is  presumed  to  pass  to  her;  and  a 
naked  legal  title  subsequently  reconveyed  to 
the  ht  sband  by  trustees  to  whom  he  had  exe- 
cuted a  deed  of  trust  to  secure  the  paj'ment  of 
a  debt  does  not  inure  to  the  community,  but 
passes  by  operation  of  law  to  the  wife  by  vir- 
tue of  his  former  grant  to  her:  Kluin'pkc  v. 
Baker,  68  Cal.  559.  Where  an  unmarried 
woman,  after  acquiring  an  initiatory  right  to 
pre-empt  certain  public  land  of  the  Unit  3d 
States,  marries,  and  during  her  marriage  pays 
the  government  price  for  the  land  and  receives 
a  patent  therefor,  the  property  so  acqiiired  l:>e- 
comes  her  separate  estate.  And  this  result 
follows,  whether  the  money  paid  to  the  gov- 
ernment belonged  to  the  community  or  was 
acquired  by  her  in  consideration  of  the  sale  of 
a  portion  of  the  land:  Harris  v.  Harris,  71 
Id.  314;  see  also  Morgan  v.  Lones,  decided 
December  31,   1888.     Where  a  deed  of   land, 
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§§  164-172 


Eurporting  to  be  for  a  valuable  consideration, 
ut  which  is  silent  as  to  the  source  of  the  con- 
sideration, is  made  to  a  married  woman,  a  re- 
cital therein  that  the  conveyance  is  "for  her 
separate  estate,  and  her  sole  and  separate  use, 
benefit,  and  behoof,"  does  not  indisputably  es- 
tablish a  separate  property  in  the  grantee:  J/c- 
Comb  V.  SpaiKjler,  71  Cal.  419.  Real  propert}' 
conveyed  to  a  married  woman  by  a  deed  which 
shows  on  its  face  a  consideration  paid  by  her 
is  presumed  to  have  been  purchased  with  com- 
munity funds,  and  to  be  community  property, 
and  as  such  is  liable  for  the  debts  of  the  hus- 
band. The  presumption  may  be  overcome  by 
extrinsic  proof  that  the  consideration  paid  was 
the  sei)arate  funds  of  the  wife;  but  in  the  ab- 
sence of  such  evidence,  the  presumption  is 
absolute  and  conclusive:  Schui/lerv.  BroftgJifon, 
70  Id.  282.  ^loney  borrowed  by  a  married 
woman  to  invest  in  real  property  during  her 
marriage  is  community  property,  unless  it  be 
borrowed  by  her  upon  the  faith  of  her  exist- 
ing separate  property,  which  she  mortgages  or 
pledges  as  security  for  its  payment,  or  against 


which  her  contract  may  be  enforced:  Id.  Real 
property  purchased  by  a  married  woman  in 
her  own  name,  partly  with  money  belonging 
to  her  separate  funds,  and  partly  with  inoney 
borrowed  by  her  for  that  purpose,  becomes  iu 
part  the  separate  i^roperty  of  the  wife,  and  in 
part  community  property.  In  such  a  case,  the 
wife  becomes  a  tenant  in  common  of  the  land 
with  her  husband  in  the  proportion  that  the 
separate  funds  paid  by  her  bear  to  the  whole 
purchase  price:  Id. 

Work  and  labor — Joint  liability — Evi- 
dence.—  In  an  action  against  a  husband  and 
wife  to  recover  for  labor  alleged  to  have  been 
performed  for  them,  the  evidence  showed  that 
the  work  was  done  by  the  plaintiff  in  and 
about  a  business  which  the  defendants  were 
jointly  engaged  in  carrying  on,  and  that  the 
property  used  in  the  business  was  the  separate 
property  of  the  wife.  It  was  held  that  the 
evidence  was  suflScient  to  show  a  joint  liability 
on  the  part  of  the  defendants:  Silvax. Holland, 
74  Cal.  630. 


164.   Property  acquired  after  marriage. 

Sec.  164.  All  other  property  acquired  after  marriage  by  either  husband 
or  wife,  or  both,  is  community  property;  but  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  instrument  in  writing,  the  presumption  is, 
that  the  title  is  thereby  vested  in  her  as  her  separate  property.  And  in  case 
the  conveyance  be  to  such  married  woman  and  her  husband,  or  to  her  and 
any  other  person,  the  presumption  is,  that  the  married  woman  takes  the  part 
conveyed  to  her  as  tenant  in  common,  unless  a  diflFerent  intention  is  expressed 
in  the  instrument;  and  the  presumption  in  this  section  mentioned  is  conclu- 
sive in  favor  of  a  purchaser  or  encumbrancer  in  good  faith  and  for  a  valuable 
consideration.  \^Amendment  approved  March  19,  1889;  Statutes  and  Amend- 
ments 1889,  328.] 


Notes  of  Decisions  Applicable  to  Sections  164-301 
Public  land  occupied  by  husband  and 
wife:  See  Lalmh  v.  Hardy,  11  Cal.  327. 


167.  Money  loaned  to  wife  —  Agency. 

—  In  an  action  to  recover  money  alleged  in  the 
complaint  to  have  been  borrowed  by  the  wife 
of  the  defendant  as  his  agent,  a  finding  tliat 
the  wife  borrowed  the  money  for  her  own  use 
and  benefit  is  a  sufficient  finding  on  the  allega- 
tion, as  it  necessarily  precludes  the  truth  of 
the  averment  that  she  contracted  as  agent  for 
her  husband :  Banh  of  I'eliama  County  v.  Crum- 
ley, 74  Cal.  461. 

168.  Wife's  earnings.  — The  husband  is 
the  proper  plaintiff  iu  an  action  to  recover  the 
proceeds  of  his  wife's  labor,  in  the  absence  of 
an  agreement  between  them  making  such  pro- 
ceeds her  separate  property.  In  such  an  ac- 
tion against  the  personal  representative  of  tlie 
deceased  debtor,  the  wife  is  a  competent  wit- 
ness for  her  husband:  Moseleyv.  Hennj,  66  Cal. 
478. 

171.    Payment  of  husband's  debts. — 

The  mere  fact  that  a  widow  paid  all  the  debts 
of  lier  deceased  husband,  except  one,  does  not 
tend  to  establish  an  obligation  on  her  part  to 


pay  that  one  also:  Briswalter  v,  Palomaris,  66 
Cal.  259. 

Action  for  services  —  Evidence  —  Gen- 
eral issue. — In  an  action  against  the  estate 
of  a  deceased  woman  to  recover  for  services 
alleged  to  have  been  performed  at  her  special 
instance  and  request,  evidence  is  admissible, 
under  the  general  issue,  that  at  the  time  of  the 
rendition  of  the  services  the  deceased  was  liv- 
ing with  a  man  who  was  her  reputed  husband, 
and  tliat  the  services  were  rendered  at  his  re- 
quest: Oerlach  v.  Terry,  75  Cal.  290. 

172.  Power  over  community  prop- 
erty.—  Under  the  act  of  ISoO,  the  surviving 
husband  had  authority  to  keep  alive  a  debt  and 
mortgage  made  before  the  wife's  death;  and  iu 
determining  the  identity  of  the  debt  and 
mortgage,  equity  will  look  beneath  the  form 
of  the  transaction.  But  he  had  no  author- 
ity to  make  an  entirely  new  mortgage  to 
raise  money  for  the  prosecution  of  new  en- 
terprises: Johnston  v.  San  Francisco  Sai'inga 
Union,  15  Cal.  134.  Lands  so  purchased,  so 
far  as  they  are  community  property,  may  be 
taken  in  satisfaction  of  an  execution  against 
tlie  husband:  Schuyler  v.  Browjhton,  70  Id. 
282. 
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CIVIL  CODE. 


174.   Necessaries  furnished  wife.  —  An 

action  was  brought  to  recover  the  value  of 
certain  necessary  articles  supplied  to  the  wife 
of  the  defendant.  The  complaint  alleged  that 
for  more  than  two  years  immediately  preced- 
ing the  commencement  of  the  action,  the  de- 
fendant neglected  to  make  adequate  or  any 
provision  for  his  wife,  and  that  during  that 
period  the  plaintiff,  in  good  faith  and  at 
her  request,  supplied  her  with  certain  spe- 
cified articles  which  were  necessary  for  her 
support  and  maintenance,  and  which  were 
reasonably  worth  a  stated  amount;  that  the 
wife  never  abandoned  the  defendant,  nor  did 
she  ever  live  separate  from  him  by  agreement; 
and  that  by  reason  of  the  premises  the  defend- 
ant became  indebted  to  the  plaintiff  for  the 
value  of  the  articles  so  furnished,  no  part  of 
which  has  been  paid.  Ifc  was  held  that  the 
complaint  was  sulEcient  under  this  and  sec- 
tion 175,  notwithstanding  the  failure  to  allege 
that  the  articles  were  sold  and  delivered  to  the 
defendant:  Nissen  v.  Bemlixsen,  G9  Cal.  521. 
Action  for  support  and  maintenance. 

—  In  an  action  by  a  wife  against  her  husband 
for  permanent  support  and  maintenance,  the 
court  has  discretion  to  refuse  to  proceed  with 
the  trial  at  the  request  of  the  defendant  until 
he  has  complied  with  an  order  made  pendente 
i'iYe  directing  him  to  pay  counsel  fees  to  the 
plaintiff,  or  until  the  order  has  been  reversed 
or  annulled  on  appeal:  Winter  v.  Superior 
Court,  70  Cal.  295.  In  such  an  action,  after 
an  appeal  has  been  taken  by  the  defendant 
from  an  order  made  pendoite  lite,  directing  him 
to  pay  counsel  fees  to  the  plaintiff,  the  trial 
court  has  power,  within  the  bounds  of  a  proper 
discretion,  to  order  him  to  pay  further  counsel 
fees  on  the  appeal:  Ex  parte  Winter,  70  Id.  291. 

178.  Antenuptial  contract  which  a 
man  cannot  avoid  by  a  refusal  to  marry:  See 
Conner  v.  Stanley,  65  Cal.  1S3. 

194.    Presumption    of    legitimacy.  — 

Children  born  to  a  married  woman  durincf  her 
coverture  are  presumed  to  be  legitimatef  and 
to  be  the  issue  of  their  mother's  husband: 
Estate  of  Romero,  75  Cal.  379. 

207.    Person  standing  in  loco  parentis 

—  Necessaries  furnished  child  —  Services 
of  child.  —  An  uncle  who  receives  his  minor 
niece  into  his  household  as  a  member  of  his 
family  stands  towards  her  in  loco  parentis,  and 
is  bound  to  support  and  maintain  her  accord- 
ing to  his  circumstances,  and  is  not  entitled  to 
charge  her  for  the  necessary  food,  clothes,  and 
lodging  furnished  her,  either  during  her  minor- 
ity or  afterwards,  during  the  existence  of  the 
quasi  paternal  relation  between  them.  On  the 
other  hand,  the  niece,  during  the  continuance 
of  such  relation,  is  not  entitled  to  charge  her 
uncle  for  services  rendered  by  her  in  and  about 
his  house:  Starlcie  v.  Perry,  71  Cal.  495. 

Torts  of  minor.  —  A  father  is  not  liable 
for  the  torts  of  his  minor  child  committed 
without  his  knowledge,  consent,  or  sanction, 
and  not  m  the  course  of  his  employment  of  the 
child:  Hagerty  v.  Powers,  66  Cal.  368. 

209.    Illegitimate  child  of  step-child 

—  Support  by  step-father.  —  In  the  absence 
ot  an  express  agreement  therefor,  a  husband 


who  receives  into  his  family  an  illegitimate 
child  of  his  step-daughter  is  not  entitled  to 
compensation  from  its  mother  for  its  support: 
Larsen  v.  Hansen,  74  Cal.  320. 

221.  Presumption  of  adoption.  — There 
is  no  presumption  that  minor  children  living 
with  a  man  who  is  not  their  father  have  been 
adopted  by  him:  Estate  of  Romero,  75  Cal.  379. 

227.  Order  for  adoption  —  When  made 
by  judge.  —  An  order  for  tlie  adoption  of  a 
minor,  which  appears  to  have  been  made  in 
open  court  and  is  signed  by  the  judge  and  filed 
in  the  adoption  proceedings,  will  ho.  construed 
as  having  been  made  by  the  judge,  notwith- 
standing the  order  recites  that  it  was  made 
"bj'  this  court":  Estate  of  Newman,  75  Cal. 
213. 

228.  Adopted  child  inherits.  — Under 
sections  227,  228,  and  1.38G  of  the  Civil  Code, 
an  adopted  child  is  entitled  to  succeed  by  in- 
heritance to  the  estate  of  the  adopting  parent: 
Estate  of  Neioman,  75  Cal.  213. 

253.  Order  revoking  letters  of  guar- 
dianship is  erroneous  when  the  petition  for 
revocation  only  charges  dereliction  of  duty  as 
to  the  care  of  the  person  of  the  ward,  and  con- 
tains no  averment  of  mismanagement  of  the 
estate:  Estate  and  Guardianship  of  Rose,  66  Cal. 
240. 

297.  Corporate  existence  — Articles  of 
incorporation.  —  In  an  action  by  a  corpora- 
tion in  which  an  issue  is  raised  as  to  the  corpo- 
rate existence  of  the  plaintiff,  the  court  may 
direct  the  jui-y  to  find  specially  upon  such  issue 
in  addition  to  their  general  verdict:  Fresno  Ca- 
nal and  Irrigation  Company  v.  Warner,  72  Cal. 
379.  In  such  an  action,  under  this  section,  a 
copy  of  the  certified  copy  of  the  articles  of  in- 
corporation of  the  plaintiff,  on  file  in  the  office 
of  the  secretary  of  state,  is  admissible  in  evi- 
dence in  proof  of  its  corporate  existence:  Id.; 
Boston  Tunnel  Co.  v.  McKenzie,  67  Id.  485. 
Articles  of  incorporation  are  not  admissible  to 
show  who  were  the  stockholders  at  a  time 
subsequent  to  the  date  of  the  articles:  Evans 
v.  Bailey,  63  Id.  112.  A  document  purporting 
to  be  a  certificate  of  incorporation,  which  is 
legally  defective  for  want  of  conformity  to  the 
statutory  requirements,  is  not  proof  of  a  cor- 
poration in  esse:  McCallion  v.  Hihernia  Savings 
and  Loan  Society,  70  Id.  163 

298.  Stockholder  —Parol  evidence.  — 

A  question  arose  incidentally  as  to  whether  a 
witness  for  the  corporation  was  an  officer  and 
stockholder.  It  was  held  that  parol  evidence 
was  competent  to  prove  the  fact:  Boston  Tun- 
nel Co.  V.  McKenzie,  67  Cal.  4S5. 

299.  Failure  to  file  copy  of  articles 
of  incorporation.  —  The  failure  of  a  corpora- 
tion to  file  a  copy  of  its  articles  of  incorporation 
in  the  office  of  the  clerk  of  the  county  in  which 
it  owns  property,  as  required  by  section  299  of 
the  Civil  Code,  does  not  prevent  the  corpora- 
tion from  defending  an  action  brought  against 
it  to  recover  for  work  and  labor  alleged  to 
have  been  performed  on  such  property:  Weeha 
v.  Garibaldi  S.  G.  JI.  Co.,  73  Cal.  599. 
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300.       Banking      corporation  —  Sub-  liquidation,  the  board  of  directors  proceeded 

Bcription  to  stock  —  Payment  by  note.  —  to  pay  dividends;  the  .stockhollers  who  had 

A  proniissory  note  executed  to  a  banking  cor-  handed  over  their  deposits  on  account  of  stock 

poration  in  payment  of  a  subscription  to  its  subscriptions  being  excluded  from  participa- 

capital  stock  is  not  void  as  lacing  against  pub-  tion  therein.     The  present  action  is  brought  on 

lie  policy:  Pacific  Trust  Cowpany  v.  Dorscy,  72  behalf  of  such  stockholders  to  establish  their 

Cal.  55.  right  to  share  in  the  dividends.     It  was  held 

Capital  stock  —  Subscription  —  Liqui-  that  as  the  subscription  to  the  stock  was  un- 

dation.  —  The   Odd   Fellows'   Savings    Bank  conditional,  the  depositors  subscribing  became 

was  originally  incorporated  as  a  membership  stockholders,   and  were  not  entitled  to  share 

savings   bank.     Becoming    financially   embar-  in  the  dividends  as  depositors:  Dallemand  v. 

rassed  in  1878,  at  a  meeting  of  its  depositors  Odd  Fellows'  Savings  Bank,  74  Cal.  598.     It  is 

it  was  determined  to  reorganize  under  section  not  a  condition  precedent  to  the  incorporation 

300  of  the  Civil  Code  into  a  bank  having  a  of  a  bank,  or  to  its  right  to  commence  business 

capital  stock.     Subsequently  in  the  same  year  as  such,  that  the  entire  amount  of  capital  stock 

the  corporation  resolved  to  reincorporate.     In  provided   for   in   its   articles  of  incorporation 

pursuance  of  this  project,  certain  of   the  de-  should  be  subscribed  for:  Id. 
positors  and  others  unconditionally  subscribed 

to  the  capital  stock,  the  depositors  paying  in  301.     Stockholder   bound  by  articles 

their  deposits  on   account  of   their   supscrip-  of  incorporation  and  by-laws.  —  A  stock- 

tions.     Before  the  total  amount  of  the  capital  holder  of  a  corporation  is  bound  by  its  articles 

was  subscribed  for,  the  bank  incorporated  and  of  incorporation,  and  its  duly  and   regularly 

organized,   and  commenced  to  carry  on  busi-  adopted  by-laws,  whether  he  has  signed  them 

ness.     It  soon  again  became  embarrassed,  and  or  not;  McFadden  v.  Board  of  Supervisors,  74 

was  forced  in  liquidation.     In  carrying  out  the  Cal.  571. 

303.     By-laws,  for  what  may  'provide. 

Sec.  303.  A  corporation  may,  by  its  by-laws,  where  no  other  provision  is 
specially  made,  provide  for,  — 

1.  The  time,  place,  and  manner  of  calling  and  conducting  its  meetings, 
and  may  dispense  with  notice  of  all  regular  meetings  of  stockholders  or 
directors; 

2.  The  number  of  stockholders  or  members  constituting  a  quorum; 

3.  The  mode  of  voting  by  proxy; 

4.  The  qualifications  and  duties  of  directors,  and  also  the  time  of  their 
annual  election,  and  the  mode  and  manner  of  giving  notice  thereof; 

5.  The  compensation  and  duties  of  officers; 

6.  The  manner  of  election  and  tenure  of  office  of  all  officers  other  than  the 
directors;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding  in  any  case 
one  hundred  dollars  for  any  one  offense; 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of  stockholders  or 
board  of  directors,  notice  of  which  is  required  shall  be  published,  which 
must  be  some  newspaper  published  in  the  county  where  the  principal  place 
of  business  of  the  corporation  is  located,  or  if  none  is  published  therein,  then 
in  a  newspaper  published  in  an  adjoining  county;  provided,  that  when  the 
by-laws  prescribe  the  newspaper  in  which  said  publication  shall  be  made,  if 
from  any  cause  at  the  time  any  publication  is  desired  to  be  made,  the  pub- 
lication of  such  newspaper  shall  have  ceased,  the  board  of  directors  may,  by 
an  order  entered  on  the  records  of  the  corporation,  direct  the  publication  to 
be  made  in  some  other  newspaper  published  in  the  county,  or  if  none  is 
published  therein,  then  in  an  adjoining  county. 

Notes  of  Decisions  Applicable  to  Section  303. 
Salary  of   president.  —  A  resolution  of     evidence  of  the  fact.     But  such  resolution  is 
the  board  of  directors,  reciting  that  the  salary     not  evidence  of  a  contract  for  a  salary  prior  to 
of  its  x)resident  Avas  fixed  at  a  certain  amount     that  time:    Smith  v.   WoodvilU  S.  M.  Co.,  66 
during  the    preceding    year,    is  an  admission     Cal.  398. 
that  the  salary  was  so  fixed,  and  is  competent 
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306.  Repealed  by  act  approved  March  19,  1889;  Statutes  1889,  3G5. 

307.  Election  by  ballot.  —  Number  of  votes. 

Sec.  307.  All  elections  must  be  by.  ballot,  and  every  stockholder  shall 
have  the  right  to  vote  in  person  or  by  proxy  the  number  of  shares  standing 
in  his  name,  as  provided  in  section  three  hundred  and  twelve  of  this  code, 
for  as  many  persons  as  there  are  directors  to  be  elected,  or  to  cumulate  said 
shares  and  give  one  candidate  as  many  votes  as  the  number  of  directors 
multiplied  by  the  number  of  his  shares  of  stock  shall  equal,  or  to  distribute 
them  on  the  same  principle  among  as  many  candidates  as  he  shall  think  fit. 
In  corporations  having  no  capital  stock,  each  member  of  the  corporation  may 
cast  as  many  votes  for  one  director  as  there  are  directors  to  be  elected,  or 
may  distribute  the  same  among  any  or  all  of  the  candidates.  In  either  case 
the  directors  receiving  the  highest  number  of  votes  shall  be  declared  elected. 
The  provisions  of  this  section,  so  far  as  it  relates  to  cumulative  voting,  shall 
not  apply  to  literary,  religious,  scientific,  social,  or  benevolent  societies,  unless 
it  shall  be  so  provided  in  their  by-laws  or  rules.  [Amendment  approved  March 
10, 1887;  Statutes  and  Amendments  1887,  95;- to  tale  effect  immediately.'] 


Notes  of  Decisions  Applicable  to  Sections  307-358. 


Manner  of  voting.  —  Every  qualified 
stockholder  present  at  an  election  lias  a  right 
to  vote  at  one  time  the  number  of  shares 
owned  by  him  for  the  whole  number  of  direc- 
tors to  be  elected,  or  to  cumulate  his  shares 
upon  one  candidate,  or  to  distribute  them 
among  as  many  candidates  as  he  may  see  fit; 
and  the  corporation  has  no  power  to  adopt  any 
other  mode  of  election:  Wright  v.  Central  C'ai. 
C.  W.  Co.,  67  Cal.  532. 

308.  Advances  by  a  director. — Money 
advanced  to  a  corporation  by  a  director  in  good 
faith,  and  which  is  received  and  used  for 
necessary  corporate  purposes,  is  a  valid  claim 
against  the  corporation:  Santa  Cruz  R.  R. 
Co.  v.  SprecUes,  G5  Cal.  193. 

309.  Division  of  stock:  See  KoJd  v.  Lil- 
enthal,  decided  February  18,  1889  (unre- 
ported). 

310.  Action    by    stockholders. — An 

action  was  brought  by  certain  stockholders  of 
a  corporation  against  the  company,  its  ^iresi- 
dent,  directors,  and  other  officers,  for  the  pur- 
pose of  procuring  the  appointment  of  a  receiver 
of  the  corporate  i>roperty;  to  compel  each  and 
all  of  the  defendants  to  account  to  the  com- 
pany; that  an  assessment  levied  upon  its  cap- 
ital stock  be  rescinded,  and  that  the  sale  of  the 
stock  in  paj'ment  of  the  assessment  be  en- 
joined. The  complaint  alleged  that  all  of  the 
individual  defendants  had  conspired  together 
and  embezzled  a  large  amount  of  the  corporate 
funds.  It  further  alleged  that  the  plaintiffs 
had  requested  the  directors  of  the  corporation 
to  bring  the  action  in  the  name  of  the  com- 
pany, but  that  they  had  refused.  On  the  trial, 
no  evidence  connecting  the  directors  with  any 
fraudulent  act  or  embezzlement  of  the  corpo- 
rate property  was  introduced,  and  it  appeared 
that  the  sole  object  of  the  action  was  to  com- 
pel the  defendants,  other  than  the  directors, 


to  account  to  the  company  for  certain  corpo* 
rate  property  alleged  to  have  been  fraudulently 
appropriated  by  them.  It  was  held  that  the 
action  could  not  be  maintained  by  the  stock- 
holders, for  the  reason  that  the  request  made 
by  them  on  the  directors  to  bring  the  action 
was  simulated,  and  did  not  express  the  real 
nature  of  the  action  that  they  desired  to  have 
brought:  Bacon  v.  Irvine,  70  Cal.  222.  A  stock- 
holder of  a  corporation  may  maintain  an  action 
in  its  behalf  against  the  directors  of  the  com- 
pany for  an  accounting  and  recovery  by  the 
corporation  of  moneys  belonging  to  it  which 
had  been  fraudulently  misappropriated  by  the 
directors:  Beach  v.  Cooper,  72  Id.  99.  In  such 
an  action,  the  corporation  is  a  necessary  party 
defendant,  and  at  no  stage  of  the  litigation  can 
it  be  dismissed  from  the  case  without  working 
a  discontinuance:  Id.  Oa  an  appeal  by  the 
directors,  in  such  an  action,  from  a  judgment 
rendered  against  them,  a  notice  of  appeal 
served  on  the  attorney  for  the  plaintiff  neces- 
sarily brings  the  corporation  defendant  before 
the  appellate  court:  Id.  The  judgment  ren- 
dered against  the  directors  was  held  not  sus- 
tained by  the  findings:  Id. 

315.  Election  of  directors  —  Action  to 
set  aside.  —  A  stockholder  in  a  corporation 
may  maintain  an  action  to  set  aside  an  election 
of  directors  of  the  corporation,  although  at  the 
time  of  the  election  no  stock  had  stood  in  his 
name  on  the  books  of  the  corporation  suffi- 
ciently long  to  entitle  him  to  vote:  Wrijhtv. 
Central  California  Colony  Water  Co.,  67  Cal. 
532.  The  superior  court  has  jurisdiction,  as  a 
court  of  equity,  to  inquii-e  into  the  validity  of 
such  an  election,  and  to  set  it  aside  if  not  made 
in  conformity  with  law:  Id. 

320.  Adjourned  meeting.  — Where  the 
by-laws  of  a  corporation  contained  a  provision 
for  regular  meetings,  and  at  such  a  meeting,  cer- 
tain directors  being  absent,  the  board  adjourned 
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until  the  next  day,  M'ithout  fixing  an  hour,  nor 
was  notice  of  the  adjourned  meeting  given  the 
absent  directors,  it  was  held  that  the  ad- 
journed meeting  was  a  special  meeting,  and 
fliat  its  action  in  levying  an  assessment  was 
null  for  want  of  notice  to  all  the  directors: 
Thompson  v.  WilUan^,  76  Cal.  153. 

322.  Share-holders. — Tlie  books  of  a  cor- 
poration are  competent  evidence  to  prove  the 
number  of  shares  of  stock  subscriljed  for  and 
issued,  and  who  were  the  stockholders  at  the 
time  an  alleged  indebtedness  accrued:  Evans 
V.  BailcT/,  G'j  Cal.  112. 

Transfer  of  stock  to  escape  liability. 
—  If  the  rule  which  prevails  in  some  courts, 
as  to  transfer  to  escape  liability,  applies  at  all 
in  California,  it  does  not  apply  unless  the 
transfer  was  for  the  purpose  of  escaping  lia- 
bility, and  to  a  person  whom  the  stockholder 
kuew  to  be  irresponsible:  Moore  v.  Bot/d,  74 
Cal.  1G7.  Where  tiie  amount  of  a  stockholder's 
liability  is  only  §1.40,  the  appellate  court 
may  apply  the  maxim,  De  mimmls  nan  curat 
lex:  Id. 

Transfer  to  enable  party  to  act  as 
director.-=- A  transfer  upon  the  books  of  the 
company  of  five  shares,  to  enable  a  person  to 
act  as  a  director,  makes  him  liable  as  a  stock- 
holder to  tlie  extent  of  such  shares:  Moore  v. 
Boyd,  74  Cal.  1G7. 

324.  Mortgage  of  shares,  although 
land  is  included  in  the  mortgage  also,  is  valid 
and  binding  between  the  parties  without  the 
delivery  of  possession  of  tlie  certificate  of 
stock:  Tre/jearv.  EVwanda  Water  Co.,  76  Cal. 
537.  The  mortgagor  is  not  a  necessary  joarty 
in  an  action  against  the  corporation  to  compel 
the  execution  and  delivery  of  certificate  of 
stock:  Id. 

331.  Assessment. —  Corporations  formed 
and  existing  under  the  laws  of  this  state  may 
levy  and  collect  assessments  for  corporate  pur- 
poses on  shares  of  stock  upon  which  the  sub- 
scriptions have  Ijecn  fully  paid:  Santa  Cruz  R. 
B.  Co.  V.  Sprcckles,  65  Cal.  193.  Under  the 
act  of  March  26,  186(5,  the  capital  stock  of  a 
corporation  which  has  been  fully  paid  for  is 
assessable:  Snyre  v.  Citizens  Gas  Lhjlit  and  Heat 
Co.,  69  Id.  207. 

Laws  of  Virginia.  —  The  National  Ex- 
press and  Transportation  Company  is  a  corpo- 
ration organized  under  the  laws  of  Virginia. 
On  the  1st  of  November,  1865,  the  defendant 
subscribed  for  fifty  shares  of  its  capital  stock, 
and  promised  to  pay  to  the  corporation  there- 
for the  sum  of  one  hundred  dollars  per  share, 
in  such  installments  and  at  such  times  as  he 
might  be  called  upon  to  pay  according  to  the 
law  under  whicli  the  corpoi'ation  was  organ- 
ized. The  laws  of  Virginia  provided  that 
upon  every  subscription  for  shares  in  any 
joint-stock  corporation,  there  should  be  jiaid 
two  dollars  at  the  time  of  subscribing,  and 
the  residue  as  required  by  the  president  and 
directors  of  the  corporation.  On  the  14th  of 
December,  1880,  in  a  suit  in  equity  brought  in 
the  chancery  court  of  Richmond,  Virginia,  it 
was  decreed  that  thirty  per  cent  of  the  par 
value  of  each  share  of  the  stock  of  the  cor- 
poration should  be  called  for  and  paid  by  the 
subscribers.     The  action  was  brought   to  re- 


cover the  amount  of  the  assessment  so  levied 
upon  the  stock  of  the  defendant.  It  was  held 
that  the  call  made  by  the  chancery  court  was 
the  same  in  effect  as  if  it  had  been  made  by 
the  president  and  directors  of  the  corporation, 
that  the  statute  of  limitations  commenced  to 
run  in  favor  of  the  defendant  from  the  time 
of  the  call  and  assessment,  and  that  his  liabil- 
ity thereon  was  barred  in  two  years:  Glenn  v. 
Saxton,  68  Cal.  353. 

342.  Sale  for  assessment. — Where  a 
stockholder  fails  to  pay  a  lawful  assessment 
and  his  stock  is  advertised  for  sale,  a  com- 
plaint setting  forth  that  the  company  refused 
to  show  plaintiff  its  bills  and  vouchers  as  re- 
quired by  section  377,  po'^t,  that  it  was  a 
worthless  concern,  and  desired  to  get  plain- 
tiffs stock  for  the  assessment,  shows  no 
ground  for  the  appointment  of  a  receiver,  or 
for  the  granting  of  an  injunction  to  restrain 
the  sale:  Burnham  v.  S.  F.  Fuse  Mfg.  Co.,  76 
Cal.  26. 

344.    Purchase  of  stock  at  assessment 

sale.  — The  stock  of  a  corporation  purchased 
by  it  under  this  section,  at  a  sale  for  delin- 
quent assessments,  is  held  subject  to  the  con- 
trol of  the  stockholders,  and  cannot  be  levied 
on  under  an  execution  against  the  corporation: 
jRobinson  v.  Spauldiiig  Gold  and  Silcer  Milling 
Co.,  72  Cal.  32. 

347.  Action  to  compel  transfer  of 
stock. — The  action  was  brought  to  compel 
the  individual  defendants  to  transfer  to  the 
plaintiff  certain  shares  of  stock  of  the  Capital 
Gas  Company,  and  to  pay  to  him  the  dividends 
received  by  them  thereon,  and  for  other  relief. 
The  plaintiff  had  been  the  owner  of  an  equal 
number  of  shares  of  stock  in  the  Citizens'  Gas 
Light  and  Heat  Company,  which  corporation 
had  been  consolidated  with  the  Capital  Gas 
Company.  Prior  to  the  consolidation  iiis  stock 
had  been  sold  in  satisfaction  of  an  assessment 
levied  thereon,  and  purchased  by  the  indi- 
vidual defendants.  On  a  review  of  the  evi- 
dence, it  was  held  that  the  jjlaintiff  had  ac- 
quiesced in  the  sale,  and  had  lost  hi.s  right 
to  equitable  relief  by  reason  of  his  delay: 
Sayre  v.  Citizens'  Gas  Light  and  Heat  Co.,  69 
Cal.  207. 

354.  Contracts  generally. — Where  the 
corporate  seal  of  a  corporation,  accompanied  by 
the  signatures  of  the  proper  officers,  is  affixed 
to  an  instrument,  the  seal  is  itself  prima  J\<cie 
evidence  that  it  was  aflixed  by  proper  au- 
thority: Bli.ss  v.  Knweah  C.  Ji-  /.  Co.,  65  Cal. 
502.  A  corporation  is  not  presumed  incapable 
of  purchasing  and  holding  shares  of  stock  of 
another  corporation;  the  burden  of  proof  is 
upon  the  party  who  claims  that  the  purchase 
and  ownership  of  the  stock  was  not  within  iho 
scope  of  the  powers  of  the  corporation:  Evans 
V.  Bailey,  66  Id.  112.  As  to  when  a  contract 
with  a  director  will  be  set  aside,  see  Sutler 
Street  I?.  R.  Co.  v.  Baum,  06  Id.  44.  As  to  the 
powers  of  directors  to  compromise  litigation, 
see  Donohoe  v.  Mariposa  L.  d:  M.  Co.,  66  Id. 
317.  ' 

Ultra  vires.  —  A  corporation  is  liable  on 
its  promissory  note,  the  consideration  of  which 
it  has  received  and  retained,  although  the  note 
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was  executed  in  pursuance  of  a  contract  ultra  for  services,  alleging  that   the  "plaintifiF  was 

vires:  Main  v.  Cnsserlij,  G7  Cal.  127.  employed  by  defendant  through  one  A,  his  ser- 

Actious  against  — Estoppel.  —  One  who  vaut,"  need  not  aver  the  secretary '.s  authority 

lias  contracted  with  an  apparent  corporation  to  bind  the  corporation:  Sullivan  v.  O.   V.  Q. 

as  such  is  estopped,  in  an  action  on  the  con-  3L  <L-  M.  Co.,  11  Id.  418. 
tract,  from  denying  the  existence  of  the  cor- 

l)oration:  Fresno  Canal  d:  I.  Co.  v.  Warner,  72         358.     De  facto  corporation — Liegality 

Cal.  379.   A  corporation  is  not  estopped  to  deny  of  its  acts.  —  A  corporation  de  facto  may  le- 

thc  validity  of  an  unauthorized  act  of  an  agent  gaily  do  and   perform    every  act   and    thing 

when  it  has  not  availed  itself  of  any  benefit  which  the  same  entity  could  do  or  perform  were 

from  his  act:  Bliss  v.  Kaweali  C.  <£•  /.  Co.,  G5  Id.  it  a,dcjure  corporation.     As  to  all  the  world, 

502.    In  an  action  by  a  corporation  to  foreclose  except  the  paramount  authority  under  which 

a  mortgage  given  by  the  defendant  for  money  it  acts  and  from  which  it  receives  its  charter, 

loaned  to  him  by  the  corporation,  the  defend-  it  occupies  the  same  position  as  though  iu  all 

ant  is  estopped  to  deny  the  regularity  of  the  respects  valid,  and  even  as  against  the  state; 

organization  of  the  corporation,  and  its  power  except  in  direct  proceedings  to  arrest  its  usur- 

to  enter  into  the  contract:  Grangers'  Business  pation  of  power,  its  acts  are  binding:  People 

Association  of  California  v.   Clarl;   G7  Id.  034.  v.  La  Hue,  67  Cal.  526. 
A  complaint  in  an  action  against  a  corporation 

359.    Increasing  and  diminishing  capital  stock. 

Sec.  359.  No  corporation  shall  issue  stock  or  bonds  except  for  money 
paid,  labor  done,  or  property  actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  is  void.  Every  corporation  may  increase  or  diminish 
its  capital  stock,  create  or  increase  its  bonded  indebtedness,  subject  to  the 
foregoing  provision.  The  capital  stock  of  a  corporation  may  be  increased  or 
diminished  at  a  meeting  of  the  stockholders  by  a  vote  representing  at  least 
two  thirds  of  the  capital  stock.  Such  meeting  must  be  called  by  the  board 
of  directors,  and  notice  must  be  given  by  publication  in  a  newspaper 
published  in  the  county  where  the  principal  place  of  business  of  such 
corporation  is  located,  or  if  there  be  none  published  in  said  county,  then 
in  a  newspaper  published  in  an  adjoining  county,  such  paper  to  be  des- 
ignated by  the  board  of  directors  in  the  order  calling  the  meeting,  which 
order  must  be  made  at  least  one  month  before  the  publication  begins. 
The  notice  must  specify  the  object  of  the  meeting,  and  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital  stock,  the  time  and  place 
of  holding  the  meeting,  which  latter  luust  be  at  the  principal  place  of  busi- 
ness of  the  corporation,  and  at  the  building  where  the  board  of  directors 
usually  meet.  The  notice  herein  provided  must  be  published  at  least  once 
a  week  for  at  least  sixty  days.  The  capital  stock  cannot  be  diminished  to 
an  amount  less  than  the  indebtedness  of  the  corporation.  The  bonded  in- 
debtedness of  a  corporation  may  be  created  or  increased  by  a  vote  of  the 
stockholders  representing  at  least  two  thirds  of  the  entire  capital  stock  at  a 
meeting  called  by  the  board  of  directors,  and  after  notice  of  the  time  and 
place  of  the  meeting,  published  in  the  same  manner  and  for  the  time  above 
prescribed,  w'hich  notice  shall  state  the  amount  of  the  bonded  indebtedness 
which  it  is  proposed  to  create,  or  the  amount  to  which  it  is  proposed  to  in- 
crease such  indebtedness,  and  shall  in  all  other  respects  contain  the  same 
matters  as  are  above  provided  and  set  forth  in  the  notice  of  a  meeting  to 
increase  or  diminish  the  capital  stock.  In  addition  to  the  notice  by  publica- 
tion, the  secretary  of  the  corporation  shall  also  address  a  notice  to  each  of 
the  stockholders  at  his  place  of  residence,  if  known,  and  if  not  known,  then 
at  the  place  of  business  of  the  corporation,  which  notice  shall  be  mailed  to 
the  stockholders  at  least  sixty  days  before  the  day  appointed  for  such  meet- 
ing; and  upon  such  increase  or  diminution  of  the  capital  stock  or  creation 
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or  increase  of  bonded  indebtedness  being  made  as  herein  provided,  a  cer- 
tificate must  be  signed  by  the  chairman  and  secretary  of  the  meeting  and  a 
majority  of  the  directors,  showing  a  compliance  with  the  requirements  of  this 
section,  the  amount  to  which  the  capital  stock  has  been  increased  or  dimin- 
ished, or  the  amount  of  the  bonded  indebtedness  created  or  to  which  the 
bonded  indebtedness  may  have  been  increased,  the  amount  of  stock  repre- 
sented at  the  meeting,  and  the  whole  vote  by  which  the  object  was  accom- 
plished. The  certificate  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  original  articles  of  incorporation  are  filed,  and  a  certified  copy 
thereof  in  the  office  of  the  secretary  of  state;  and  tliereupon  the  capital  stock 
shall  be  so  increased  or  diminished,  or  the  bonded  indebtedness  may  be 
created  or  increased  accordingly.  When  the  by-laws  of  the  corporation 
prescribe  the  paper  in  which  notice  of  meetings  are  to  be  published,  the 
notices  herein  provided  for  shall  be  published  in  such  paper,  unless  publica- 
tion thereof  shall  have  ceased.  [Amendment  approved  March  19,  1889; 
Statutes  and  Amendments  1889,  364-] 

Notes  of  Decisions  Applicable  to  Secjtions  359,  360. 

Increase  of  capital  stock.  — An  increase  chase  and  hold  real  estate,  and  if  there  is  any- 

of  the  capital  stock  of  a  corporation,  and  the  thing  in  its  charter,  or  the  business  in  Avhich 

issuing  of  additional  shares,   to  be  sold  at  a  it  is  engaged,  or  the  law  under  which  it  is 

price  less  than  the  nominal  par  value  of  the  organized,   abridging  this  power,  it  must   be 

stock,  to  supply  a  fund  actually  required  for  shown  afhrmatively:  People  v.  La  Hue,  G7  Cal. 

the  use  of  the  corporation,  is  not  a  "fictitious  526.     The  president  of  a  corporatiou  has  no 

increase  of  the  stock,"  within  the  meaning  of  authority,  by  virtue  of  his  oflice,  to  purchase 

article    12,    section    11,    of    the    constitution:  or  sell  real  property  for  the  corporation  at  his 

Stein  V.  Howard,  65  CaL  616.  discretion.     The  power  can  be  conferred  only 

by  the  board  of  trustees:  Bliss  v.  Kaweah  C.  <fc 

360.  Power  to  hold  real  estate.  —Es-ery  /.  Co.,  65  Id.  502. 
corporatioa  is  presumed  to  have  power  to  pur- 

363.    Corporations  to  own  their  lots  and  buildings. 

Sec.  363.  By  a  unanimous  vote  of  all  the  directors  at  any  regular  meet- 
ing, any  corporation  existing  or  hereafter  to  be  formed  under  the  laws  of  this 
state  iDay  acquire  and  hold  the  lots  and  building  on  and  in  which  its  busi- 
ness is  carried  on,  and  may  improve  the  same  to  any  extent  required  for  the 
convenient  transaction  of  its  business.  [N^cw  section  added  by  act  approved 
March  5,  1889;  Statutes  and  Amendme7its  1889,  67;  to  take  effect  immediately.] 

363.    Correction  of  erroneous  filing  of  incorporation. 

Sec.  363.  When  articles  of  incorporation  have  been  prepared,  subscribed, 
and  executed  in  accordance  with  the  provisions  of  sections  two  hundred  and 
ninety  and  two  hundred  and  ninety-two  of  the  Civil  Code,  and  such  original 
articles  filed  by  error  or  inadvertence  with  the  clerk  of  a  county  other  than 
that  named  in  the  articles  of  incorporation  as  the  county  in  which  the  prin- 
cipal place  of  business  is  to  be  transacted,  and  the  secretary  of  state  shall 
have  issued  a  certificate  of  incorporation  based  on  a  certified  copy  of  such 
original  articles  of  incorporation,  any  stockholder  or  director  of  such  corpo- 
ration may  petition  the  superior  court  of  the  county  in  which  said  original 
articles  of  incorporation  were  filed  for  an  order  to  withdraw  such  original 
articles  of  incorporation,  and  file  in  place  thereof  a  certified  copy  of  the  copy 
thereof  on  file  in  the  office  of  the  secretary  of  state.  Such  petition  must  be 
verified,  and  must  state  clearly  the  facts,  showing  that  such  articles  of  incor- 
poration were  filed  by  inadvertence  and  mistake;  and  notice  of  the  hearing 
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of  said  petition  must  be  given  for  at  least  ten  days  before  the  day  of  hearing, 
by  publication  in  a  newspaper  published  in  the  county  where  such  petition  is 
filed.  Upon  the  day  set  for  hearing  the  petition,  the  superior  court  may 
grant  an  order  allowing  such  original  articles  of  incorporation  to  be  with- 
drawn, and  a  certified  copy  of  the  copy  in  the  ofiBce  of  the  secretary  of  state 
in  the  place  thereof  filed;  and  the  original  articles  of  incorporation  must  be 
filed  within  ten  days  thereafter  in  the  county  in  which  the  principal  place  of 
business  is  to  be  transacted,  as  stated  in  such  articles  of  incorporation,  and  a 
certified  copy  of  the  order  allowing  such  action  must  be  filed  with  the  certi- 
fied copy  in  the  office  of  the  secretary  of  state,  after  which  said  corporation 
shall  be  entitled  to  all  rights  and  privileges  of  a  private  corporation,  and  the 
title  to  any  property  it  may  have  previously  acquired  shall  not  be  afiected  by 
reason  of  the  failure  to  file  the  original  articles  of  incorporation  in  the  first 
instance.  [New  section  approved  March  19,  1889;  Statutes  and  Amendments 
1889,  882. '] 

The  second  and  third  sections  of  the  act  adding  this  section  are  as  follows :  — 
Sec.  2.     All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 
Sec.  3.     This  act  shall  take  effect  immediately. 

427.  How  invest  capital  stock. 

Sec.  427.  Corporations  organized  subsequent  to  April  first,  eighteen  hun- 
dred and  seventy-eight,  under  the  laws  of  this  state,  for  the  transaction  of 
business  in  any  kind  of  insurance,  may  invest  their  capital  and  accumula- 
tions in  the  following-named  securities:  — 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  the  United 
States  government. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
states  of  the  United  States  not  in  default  for  interest  on  such  bonds. 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
counties  and  incorporated  cities  and  towns  of  the  states  of  California  and 
Oregon,  not  in  default  of  interest  on  such  bonds. 

4.  In  loans  upon  unencumbered  real  property,  worth  at  least  one  hundred 
per  cent  more  than  the  amount  loaned,  or  upon  merchandise  or  cereals  in 
warehouse;  but  in  no  instance  shall  such  loan  be  made  in  excess  of  seventy- 
five  per  cent  of  the  security  taken. 

5.  Corporations  engaged  in  the  business  of  insuring  titles  to  real  estate 
may,  after  the  investment  of  one  hundred  thousand  (100,000)  dollars  in  the 
manner  provided  for  in  subdivisions  one,  two,  three,  and  four  of  this  section, 
invest  an  amount  not  exceeding  fifty  per  cent  of  their  subscribed  capital 
stock,  in  the  preparation  or  purchase  of  the  materials  or  plant  necessary  to 
enable  them  to  engage  in  such  business;  and  such  materials  or  plant  shall 
be  deemed  an  asset,  valued  at  the  actual  cost  thereof,  in  all  statements  and 
proceedings  required  by  law  for  the  ascertainment  and  determination  of  the 
condition  of  such  corporations. 

6.  Corporations  organized  for  and  engaged  in  the  business  of  fire  and 
marine  insurance  may,  after  the  investment  of  two  hundred  thousand 
(200,000)  dollars,  in  the  manner  provided  in  subdivisions  one,  two,  three, 
and  four  of  this  section,  invest  the  balance  of  their  capital,  and  any  accumu- 
lations in  interest-bearing  first-mortgage  bonds  of  any  corporations  (except 
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mining  companies)  not  in  default  of  interest,  organized  and  carrying  on 
business  under  the  laws  of  any  state  of  the  United  States;  provided,  that  a 
two-thirds  vote  of  all  the  directors  of  such  corporations  shall  approve  such 
investment.  It  shall  be  the  duty  of  the  officers  of  such  corporation  to  report 
quarterly,  on  the  first  days  of  January,  April,  July,  and  October  of  each 
year,  to  the  insurance  commissioner,  a  list  of  such  investments  so  made  by 
them;  and  the  insurance  commissioner  may,  if  such  investments  or  any  of 
them  seem  injudicious  to  him,  require  the  sale  of  the  same.  But  no  invest- 
ment in  the  securities  named  in  subdivisions  one,  two,  three,  .and  six  of  this 
section  must  be  made  in  an  amount  exceeding  the  market  value  of  such 
securities  at  the  date  of  such  investment.  [Amendment  approved  March  5, 
1887;  Statutes  and  Amendments  1887,  22;  to  take  effect  from  and  after  its  pas- 
sage.'\ 

429.    Corporations  formed  subsequent  to  April  1,  1878. 

Sec.  429.  No  corporation  formed  subsequent  to  April  first,  eighteen  hun- 
dred and  seventy-eight,  under  the  laws  of  this  state,  and  transacting  fire, 
marine,  inland  navigation  insurance  business,  or  insurance  provided  for  by 
section  four  hundred  and  twenty  (420)  of  tliis  code,  except  insurance  of  the 
title  to  real  property,  must  make  any  dividends  except  from  profits  remaining 
on  hand  after  retaining  unimpaired, — 

1.  The  entire  subscribed  capital  stock; 

2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  in- 
land risks,  except  marine  time  risks; 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  premiums  on  all  other 
risks  not  terminated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement, 
and  all  liabilities  for  expenses  and  taxes.  [Amendment  approved  March  5, 
1887;  Statutes  and  Amendments  1887,  23;  to  take  effect  from  and  after  its  pas- 
sage.] 

432.    Accuinidate  surplus  fund. 

Sec.  432.  (Jorj^orations  transacting  business  in  insuring  titles  to  real  estate 
shall  annually  set  apart  a  sum  equal  to  twenty-five  per  cent  of  their  premiums 
collected  during  the  year,  which  sum  shall  be  allowed  to  accumulate  until  a 
fund  shall  have  been  created  amounting  to  ten  per  cent  of  the  subscribed 
capital  stock.  Such  fund  shall  be  maintained  as  a  further  security  to  policy- 
holders, and  shall  be  known  as  the  surplus  fund;  and  if  at  any  time  such 
fund  shall  be  impaired  by  reason  of  a  loss,  the  amount  by  which  it  may  be 
impaired  shall  be  restored  in  the  manner  hereinabove  provided  for  its  accu- 
mulation. The  reporting  of  a  loss  shall  be  deemed  an  impairment  of  such 
fund  for  the  purposes  of  this  section.  Such  corporation  must  not  make  any 
dividends  except  from  profits  remaining  on  hand  after  retaining  unim- 
paired,— 

1.  The  entire  subscribed  capital  stock; 

2.  The  amount  owing  to  the  surplus  fund,  under  the  provisions  of  this 
section; 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of  settlement, 
which  shall  be  in  excess  of  the  surplus  fund,  and  all  liabilities  for  expenses 
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and  taxes.  [Amendment  approved  March  6,  1887;  Statutes  and  Amendments 
1887,  S3;  to  take  effect  from  and  after  its  passage.] 

447.   Insurance  corporations  to  furnish  data  to  insurance  commission. 

Sec.  447.  Every  life  insurance  corporation  organized  under  the  laws  of 
this  state  must,  on  or  before  the  first  day  of  February  of  each  year,  furnish 
the  insurance  commissioner  the  necessary  data  for  determining  the  valuation 
of  all  its  policies  outstanding  on  the  thirty-first  day  of  December  then  next 
preceding.  And  every  life  insurance  company  organized  under  the  laws  of 
any  other  state  or  country,  and  doing  business  in  this  state,  must,  upon  the 
written  requisition  of  the  commissioner,  furnish  him,  at  such  time  as  he  may 
designate,  the  requisite  data  for  determining  the  valuation  of  all  its  policies 
then  outstanding.  Such  valuations  must  be  based  upon  the  rate  of  mortal- 
ity established  by  the  American  experienced  life  table,  and  interest  at  four 
and  one  half  per  cent  per  annum;  provided,  that  from  and  after  the  thirty- 
first  day  of  December,  A.  D.  one  thousand  eight  hundred  and  ninety-one, 
such  valuations  must  be  based  upon  the  rate  of  mortality  established  by  the 
combined  experience  or  actuaries'  table  of  mortality,  with  interest  at  the  rate 
of  four  per  cent  per  annum.  When  the  laws  of  any  other  state  or  territory 
require  of  a  life  insurance  company,  organized  under  the  laws  of  this  state,  a 
valuation  of  its  outstanding  policies  by  any  standard  of  valuation  different 
from  that  named  in  this  section,  the  insurance  commissioner  is  hereby  au- 
thorized to  make  such  valuation  for  use  in  such  other  state  or  territory,  and 
to  issue  his  certificate  in  accordance  therewith.  For  the  purpose  of  making 
the  valuations,  the  insurance  commissioner  is  authorized  to  employ  a  com- 
petent actuary,  whose  compensation  for  such  valuations  shall  be  three  cents 
for  each  thousand  dollars  of  insurance,  to  be  paid  by  the  respective  companies 
whose  policies  are  thus  valued.  [Amendment  approved  February  25,  1889; 
Statutes  and  Amendments  1889,  55.] 

Section  2  of  the  act  amending  the  above  section  provided:  — 

Sec.  2.  All  acts  and  parts  of  acts  inconflict  with  the  provisions  of  this  act  are  hereby  repealed. 

Notes  of  Decisions  Applicable  to  Sections  456-595. 

456.  Railroad  bonds  —  Interest  cou-  nia  S.  R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co., 
pons  —  Liability  of  the  state.  —  The  bonds  67  Cal.  59. 
issued  by  the  Central  Pacific  Railroad  Com- 
pany, under  the  act  of  April  4,  1864,  are  valid,  485.  Failure  to  erect  fences.  —A  rail- 
aud  the  state  is  liable  upon  the  interest  cou-  road  corporation  which  fails  to  erect  fencesalong 
pons  issued  in  accordance  with  the  provisions  its  track,  as  required  by  this  section,  is  liable 
of  the  act:  Bank  of  California  v.  Dunn,  66  to  a  person  on  horseback  who  is  injured  by  a 
Cal.  38.  passing  train  in  consequence  of  the  horse  be- 
coming frightened  and  unmanageable  on   the 

470.     Use  of  street  by  steam  railroad  approach  of  the  train,  and  attempting  to  run 

—  Compensation  to  abutting  proprietor,  across  the  track  immediately  in  front  of  the 

—  A  steam  railroad  corporation  cannot  acquire  engine,  the  rider  not  being  guilty  of  contribu- 
a  right  of  way  for  its  road  over  a  street  in  a  tory  negligence:  Htpiesv.  I'^san  F)-anciscod: N.  P. 
municipality  the  fee  in  which  is  owned  by  an  R.  R.  Co.,  65  Cal.  316.  In  an  action  to  recover 
abutting  proprietor,  except  upon  compensation  damages  for  the  killing  of  a  pair  of  horses,  al- 
first  made  to  him:  Weyl  v.  Sonoma  V.  R.  R.,  leged  to  have  been  caused  by  the  negligence  of 
69  Cal.  202.  the  defendant  in  running  its  locomotive  and 

cars,  evidence  that  a  fence  alongside  of  the  de- 
473.  Consolidation  of  railroads  —  Ar-  fendant's  track  was  out  of  repair,  and  that  the 
tides  of  incorporation.  —  Under  this  sec-  horses  came  through  an  open  gate  in  the  fence 
tion  and  section  40  of  the  act  of  18G1,  upon  the  onto  the  track,  is  inadmissible,  in  the  absence 
consolidation  of  two  railroad  corporations,  the  of  any  allegation  in  the  complaint  showing 
articles  of  consolidation  constitute  the  new  that  the  gate  was  left  open,  or  allowed  to  re- 
articles  of  incorporation,  and  should  be  filed  main  open,  through  the  negligence  of  the  de- 
in  the  oflSce  of  the  secretary  of  state:  Calif  or-  fendant,  which  operated  as  a  proximate  cause 
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of  the  injury:  Jahant  v.  Central  Pacific  li.  li. 
Co.,  74  Cal.  9. 

486.  Damage  caused  by  spreading 
fire.  —  A  railroad  company  authorized  by  its 
charter  to  use  steam  power  necessarily  has  the 
right  to  use  fire  as  a  means  of  generating 
steam,  and  is  not  liable  for  injuries  unavoida- 
bly produced  by  the  fire  kept  for  such  pur- 
pose: Butcher  V.  Vaca  Valley  etc.  li.  li.  Co.,  07 
Cal.  518.  A  complaint  allcgetl  that  through 
the  negligence  of  the  defendant,  fire  from  its 
locomotive  was  suffered  to  escape,  and  did  es- 
cape, and  by  reason  thereof  came  upon  the 
laud  of  the  plaintifiF,  causing  the  injury  com- 
plained of.  The  evidence  was,  that  the  fire 
commenced  on  the  land  of  another,  from  which 
it  spread  to  the  land  of  the  plaintiff.  It  was 
held  that  there  was  no  variance:  Id.  In  such 
a  case,  the  question  whether  the  damage  done 
to  the  plaintiff  was  an  ordinary  and  natural 
result  of  the  negligence  must  be  determined 
by  the  jury  from  all  the  circumstances  proved: 
Id.  On  the  trial,  a  witness  testified  that  about 
two  weeks  after  the  fire  complained  of,  at  a 
place  from  a  quarter  to  half  a  mile  distant  from 
the  spot  where  it  was  kindled,  he  saw  fire  in 
a  field  near  the  defendant's  road,  just  after  a 
train  had  passetl,  drawn  by  the  same  engine 
from  which  it  was  claimed  the  sparks  escaped 
causing  the  damage  to  the  plaintiff.  It  was 
held  that  the  evidence  was  admissible:  Id. 
Evidence  is  also  admissible  that  soon  after  the 
fire  the  engine  was  repaired  so  as  more  effect- 
ively to  retain  the  .sparks:  Id.  On  a  review  of 
the  evidence,  it  was  lield  that  the  negligence 
of  the  defendant  was  prima  facie  established: 
Id. 

Instructions  —  Evidence  of  similar 
fires.  —  In  an  action  for  damages  by  fire,  the 
court  instructed  the  jury  that  in  determining 
the  question  of  negligence,  they  might  con- 
sider the  fact  that  the  defendant's  engines  had 
dropped  fire  at  other  times  before  or  after  the 
occurrence  of  the  fire  complained  of.  The  de- 
fendant objected  to  the  instruction,  on  the 
ground  that  it  was  not  limited  as  to  time, 
place,  or  to  the  particular  engine.  It  was 
held  that  the  instruction  was  proper,  and  that 
any  objection  on  account  of  the  remoteness  of 
the  other  fires  .sliould  have  been  made  at  the 
time  of  the  introduction  of  the  evidence: 
Steele  v.  Pacific  CoaH  R\j  Co.,  74  Cal.  323. 
In  such  an  action,  an  instruction  tliat  the 
plaintiff  could  not  recover  if  tlie  defendant 
was  not  negligent  in  allowing  the  sparks  to 
escape,  but  whicli  ignores  all  reference  to  its 
negligence  in  allowing  the  dry  grass  to  remain 
on  its  right  of  way,  is  properly  refused:  Id. 
In  such  an  action,  an  objection  to  a  question 
asked  a  witness  in  reference  to  other  similar 
fires  on  the  defendant's  road,  on  the  ground 
that  it  was  not  limited  to  some  recent  period, 
should  specify  tlie  particular  ground  of  the 
objection.  An  objection  that  the  question 
was  "irrelevant  and  immaterial"  is  insuffi- 
cient: Id. 

Injury  to  trespasser  on  track. — An 
action  was  brougiit  to  recover  damages  for 
personal  injuries  intiieted  on  the  plaintiff 
through  the  alleged  negligence  of  the  defend- 
ant's employees.  At  the  time  of  the  injury, 
the  plaintiff  was  lying  in  an  unconscious  con- 
dition by  the  side  of  the  defendant's  track, 


and  while  there,  was  run  over  by  a  passing 
train.  The  negligence  was  claimed  to  consist 
in  the  failure  of  the  engineer  to  use  ordinary 
diligence  in  stopping  the  train  after  seeing  the 
l^laintiff.  On  a  review  of  the  evidence,  it  was 
held  that  there  was  no  negligence  shown  on 
the  part  of  the  defendant  or  its  employees: 
Williama  v.  S.  P.  R.  li.  Co.,  72  Cal.  120.  As 
to  when  contributory  negligence  bars  an  action 
for  negligence  to  one  standing  on  the  track, 
see  Ryall  v.  C.  P.  R.  R.,  70  Id.  474. 

Jumping  off  moving  cars.  —  An  action 
was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff  iu  alighting  from  a 
train  of  cars  belonging  to  the  defendant.  The 
main  point  at  issue  was,  whether  the  injury 
was  caused  by  the  sudden  starting  of  the  cars 
after  they  had  stopped,  without  giving  the 
plaintiff  a  reasonable  time  to  alight,  or  b}'  her 
negligently  jumping  from  the  train  while  it 
was  in  motion.  On  this  issue  the  evidence  was 
conflicting.  The  court,  after  charging  the  jury 
as  to  the  duty  of  railroad  companies  to  otop 
their  trains  a  reasonable  time  in  order  to  allow 
passengers  to  alight,  instructed  them  that  the 
plaintiff  could  not  recover  if  her  negligence 
caiiscd  or  contributed  to  the  injury.  lb  was 
held  that  the  instruction  was  proper,  and  that 
the  omission  therefrom  of  the  word  "proxi- 
mate "  was  immaterial,  as  under  the  cir- 
cumstances the  negligence,  if  any,  of  the 
jjlaintiff,  must  have  pro.ximately  contributed 
to  the  injury;  Craven  v.  C.  P.  R.  R.  Co., 
72  Cal.  345.  In  such  a  case,  evidence  that  the 
plaintiff  had,  within  a  year  previous  to  the 
accident,  frequently  traveled  over  the  route 
in  question,  had  frequently  jumped  off'  the 
cars  while  in  motion,  and  had  been  warned 
against  the  danger  of  so  doing,  is  admissible: 
Id. 

Crossing  track  without  looking  for 
train.  —  A  person  of  mature  age,  in  tiiu  full 
possession  of  his  faculties,  while  driving  along 
a  public  road  as  it  nears  a  railroad  crossing, 
from  which  road  a  clear  and  unobstructed  view 
of  the  railroad  track  could  be  had  for  a  con- 
siderable distance,  is  guilty  of  contributory 
negligence  in  driving  over  the  crossing  without 
first  looking  for  the  approach  of  coming  trains; 
and  if  in  attempting  to  cross  the  track  under 
such  circumstances  ho  is  killed  by  a  passing 
train,  the  railroad  company  is  not  liable,  not- 
withstanding the  engineer  of  the  train  omitted 
to  ring  liis  bell  or  blow  his  thistle  as  the  train 
approached  the  crossing:  Clancock  v.  Central 
Par  fie  N.  R.  Co.,  73  Cal.  137. 

Declarations  of  engineer  — Res  gestae — 
Evidence.  —  In  an  action  against  a  railroad 
company  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  neg- 
ligence of  an  engineer  in  the  management  of  a 
train  on  the  road  of  the  defendant,  the  declara- 
tions of  tlie  engineer  in  explanation  of  the 
accident,  made  about  five  minutes  after  its 
occurrence,  are  not  part  of  the  resye^Uv,  and  arc 
inadmissible  in  evidence:  Durlze  v.  Central 
Pacific  R.  R.  Co.,  G9  Cal.  533. 

487.  Expulsion  of  passenger  from 
car.  —  A  passenger  who  is  forcibly  expelled 
from  a  railroad  car,  and  receives  an  injury  to 
his  person,  is  not  required  to  exercise  the 
highest  degree  of  care  and  caution  to  avoid  the 
conseq\:ence3  of   such   injury.      It   is   enough 
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that  he  uses  reasonable  care  under  the  circum- 
stances, and  the  question  is  one  for  the  jury. 
Section  487  of  the  Civil  Code  imposes  a  posi- 
tive duty  on  tlie  conductors  and  managers  of 
railroad  trains,  but  not  on  passengers:  Bland 
V.  S.  P.  li.  R.  Co.,  65  Cal.  C26.  Where  a 
ticket  is  issued  by  a  railroad  company  for  pas- 
sage oyer  its  own  line  and  a  connecting  road, 
under  a  verbal  agreement  between  the  respect- 
ive passenger  and  ticket  agents  that  tickets 
issued  by  one  shall  be  accepted  by  the  other, 
and  afterwards  pro-rated,  au  action  may  be 
maintained  against  the  connecting  road  for  an 
illegal  expulsion  of  the  passenger  by  its  oflS- 
cers:  Lundy  v.  Central  Pacific  B.  li.  Co.,  66 
Id.  191. 

490.    Tickets  —  Limitation  as  to  time. 

—  Where  a  railroad  ticket  is  conditioned  that 
it  will  not  be  good  for  passage  after  a  certain 
number  of  days  from  the  date  of  sale,  the 
passenger  may  commence  his  journey  at  any 
date  within  the  stipulated  time.  Such  a  con- 
dition does  not  require  him  to  complete  the 
passage  within  the  time  mentioned:  Lundy  y. 
Central  Pacific  li.  li.  Co.,  66  Cal.  191. 

5 14.  Turnpike  corporations  —  De- 
zaand  and  receipt  of  excessive  tolls  — 
Penalty.  —  Under  section  31  of  the  act  of 
May  12,  1853,  providing  for  the  formation  of 
corporations  for  the  construction  of  plank  and 
turnpike  roads,  a  toll  gatherer  who  receives 
from  any  person  more  than  he  is  authorized  to 
collect  as  toll  is  not  liable  for  the  penalty  im- 
posed by  that  section,  unless  he  also  demanded 
the  excessive  amount  of  the  person  paying  the 
same:  Cidhertson  v.  Kinevan,  73  Cal.  68.  The 
failure  of  th^  board  of  supervisors  of  the  county 
through  which  a  toll  road  passes,  to  fix  the 
rate  of  toll  to  be  collected  thereon  during  a 
particular  year,  as  required  by  the  act  of 
April  28,  1857,  amending  the  act  of  May  12, 
1853,  does  not  render  a  person  who  demands 
and  receives  tolls  thereon  during  such  year 
liable  for  the  penalty  prescribed  by  section  31 
of  the  latter  act  for  demanding  and  receiving 
excessive  tolls:  Id. 

515.  Transfer  of  franchise.  —  An  act 

granting  a  franchise  to  a  county  to  collect 
tolls  upon  a  public  road  does  not  authorize  the 
county  to  grant  the  franchise  to  other  persons: 
People  v.  Horsley,  65  Cal.  381. 

536.  Liabilities.  —  Under  the  provisions 
of  the  Civil  Code,  telegraph  companies  are  not 
common  carriers,  but  must  use  "great  care 
and  diligence  in  the  transmission  and  delivery 
of  messages":  Hart  v.  Western  Union  Tele- 
graph Co.,  66  Cal.  579.  A  stipulation  provid- 
ing that  the  liability  of  the  company  for  any 
mistake  or  delay  in  the  transmission  or  deliv- 
ery of  a  message,  or  for  not  delivering  the 
same,  shall  not  extend  beyond  the  sum  received 
for  sending  it,  unless  the  sender  orders  the 
message  to  be  repeated,  by  sending  it  back  to 
the  office  which  first  received  it,  and  pays  half 
the  regular  rate  additional,  is  a  reasonable 
precaution  to  be  taken  by  the  company,  and 
binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liability  beyond  the 
amount  stipulated,  for  any  cause  except  will- 
ful misconduct  or  gross  negligence  on  the  part 


of  the  company:  Id.  In  an  action  to  recover 
damages  beyond  the  amount  stipulated,  the 
burden  of  proof  is  on  tLa  plaintiff  to  show 
such  willful  misconduct  or  gross  neglect: 
Id. 

549.   Sale  and  distribution  of  water.  — 

A  person  engaged  in  furnishing  water  to  the 
inhabitants  of  a  city,  under  a  franchise  permit- 
ting him  to  lay  pipes  through  the  streets  for 
that  purpose  and  to  sell  the  water,  cannot 
without  reasonable  cause  shut  off  the  water 
from  one  of  such  inhabitants  who  is  using  the 
same  at  a  fixed  rate.  The  use  of  water  appro- 
priated for  sale,  rental,  or  distribution  is  a 
public  use,  and  the  right  to  collect  rates  or 
comiiensation  for  the  use  of  water  furnished 
to  the  inhabitants  of  a  city  is  a  franchise 
which  can  only  be  exercised  by  authority  of 
and  in  the  manner  prescribed  by  law:  Mc- 
Crary  v.  Beaudry,  67  Cal.  120. 

Use  limited  to  stockholders  —  Rates.  — 
A  corporation,  organized  for  the  purpose  of 
supplying  water  for  the  use  of  the  owners  and 
occupants  of  land  within  a  particular  district, 
may  adopt  by-laws  limiting  the  right  to  use 
the  waters  of  the  corporation  exclusively  to 
its  own  stockholders  on  lands  owned  by  them: 
McFadden  v.  Board  of  Supervisors  of  Los  An- 
geles County,  74  Cal.  571.  The  board  of  super- 
visors of  a  county  have  no  power,  either  under 
section  1  of  article  14  of  the  constitution,  or 
the  act  of  March  12,  1885,  to  fix  the  water 
rates  of  a  corporation  which  acquires  and 
holds  water  solely  for  the  use  of  its  stock- 
holders, and  not  for  sale,  distribution,  or  rental 
to  the  general  public,  and  which  does  not  sell, 
rent,  or  use  its  water  in  any  way  so  as  to  ac- 
cumulate a  fund  for  the  payment  of  dividends: 
Id. 

Fraudulently  taking  water  from  main, 
complaint  for,  when  sufiicient:  See  Ex  parte 
Louis  Helhing,  66  Cal.  215. 

551.  Canal  corporation  —  Bridge  over 
public    highway  —  Construction    of.  — 

This  section  was  repealed  by  section  2737  of 
the  Political  Code,  as  amended  in  1883,  author- 
izing the  road  overseer  to  construct  bridges 
across  all  ditches  that  intersect  public  high- 
ways, upon  the  neglect  of  the  persons  excavat- 
ing the  ditches  so  to  do:  County  of  Fresno  v. 
Fowler  Switch  Canal  Co.,  68  Cal.  359.  A  writ 
of  mandate  lies  to  compel  such  a  corporation 
to  construct  a  bridge  across  its  ditch,  upon  its 
refusal  to  comply  with  an  order  of  the  board 
of  supervisors  requiring  the  erection  of  the 
bridge:  Id. 

5r.3.    Ditch  and  canal  company. — A 

complaint  by  stockholders  against  the  direc- 
tors of  a  ditch  and  canal  company,  which  al- 
leges that  the  company  "is  incorporated  under 
and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia "  for  the  purpose  of  constructing  a  water 
ditch  for  irrigating  purposes,  and  that  de- 
fendants have  fraudulently  distributed  the 
water  gratuitously,  without  alleging  that  the 
water  company  was  organized  for  profit,  or  for 
the  purpose  of  selling  warer,  does  not  state  a 
cause  of  action,  since  it  shows  no  misconduct 
on  the  part  of  defendants:  Applegarth  v.  Mc- 
Quiddy,  77  Cal.  408;  Applegarth  v.  Burris,  de- 
cided December  6,  1888. 
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573.  Dividend  on  profits.  —  A  savings 
bank  corporation  organized  under  the  act  of 
April  11,  IS62,  is  not  authorized  to  appropriate 
and  pay,  as  a  dividend  to  its  stockliolders  and 
depositors  on  the  profits  arising  from  its  busi- 
ness, any  portion  of  the  interest  upon  its  loans 
or  investments  that  may  have  matured  or 
accrued,  but  which  have  not  been  actually 
collected  and  received  in  money,  notwith- 
standing such  interest  is  amply  secured,  and 
certain  to  be  eventually  paid:  People  ex  rcl. 
Farmim  v.  San  Francisco  Savings  Union,  72 
Cal.  199. 

585.  Failure  of  directors  to  post  re- 
port. —  In  an  action  by  a  stockholder  against 
the  directors  of  a  mining  company  to  recover 
damages  for  their  failure  to  post  certain  re- 


ports and  current  accounts,  as  required  by  the 
act  of  1880,  a  finding  that  during  the  month 
alleged  the  corporation  was  engaged  in  work- 
ing their  mine,  and  thereby  received  and  dis- 
bursed moneys  and  incurred  liabilities,  was 
held  to  be  supported  by  the  evidence:  Beal  v. 
Osborne,  72  Cal.  305. 

595.  Protection  of  property  rights 
of  members.  — Courts  will  interfere  for  tlie 
purpose  of  protecting  property  rights  of  mem- 
bers of  unincorporated  associations,  in'  all 
proper  cases,  and  when  they  take  jurisdiction, 
will  follow  and  enforce,  so  far  as  applicable, 
the  rules  applying  to  incorporated  bodies  of 
the  same  character:  0(to  v.  Journeymen  Tai- 
lors' Protective  and  Benevolent  Union,  75  Cal. 
308. 


598.    Corporations  may  mortgage  or  sell  real  estate. 

Sec.  598.  Corporations  of  the  character  mentioned  in  section  five  hundred 
and  ninety-three  may  mortgage  or  sell  real  property  held  by  them,  upon  ob- 
taining an  order  for  that  purpose  from  the  superior  court  held  in  the  county 
in  which  the  property  is  situated.  Before  making  the  order,  proof  must  be 
made  to  the  satisfaction  of  the  court  that  notice  of  the  application  for  leave 
to  mortgage  or  sell  has  been  given  by  publication  in  such  manner  and  for 
such  time  as  the  court  or  the  judge  has  directed,  and  that  it  is  to  the  interest 
of  the  corporation  that  leave  should  be  granted  as  prayed  for.  The  applica- 
tion must  be  made  by  petition,  and  any  member  of  the  corporation  may  op- 
pose the  granting  of  the  order  by  affidavit  or  otherwise.  But  nothing  herein 
contained  shall  prohibit  or  prevent  the  trustees  or  directors  of  such  corpora- 
tion, under  such  rules  and  regulations  as  they  may  adopt,  from  disposing  of 
burial  plats  situated  in  grounds  of  such  corporation  dedicated  for  burial  pur- 
poses, without  making  such  application  to  or  obtaining  any  order  from  court. 
lAmendment  approved  March  16,  1889;  Statutes  and  Amendments  1889,  230; 
to  take  effect  from  and  after  its  passage.^ 

Notes  of  Decisions  Atplicable  to  Sections  599-602. 


599.     Constitution  and   by-laws. — A 

member  of  a  benevolent  corporation  who  has 
assented  to  the  provisions  of  its  constitution 
and  by-laws  is  bound  by  them:  Robinson  v. 
Irish- American  Benevolent  Society,  67  Cal.  135; 
and  if  he  is  acquainted  with  its  by-laws,  is 
chargeable  with  notice  of  the  restrictions 
thereby  imposed  upon  the  power  of  the  trus- 
tees to  invest  the  funds  of  the  association:  I^ed 
Jacket  Tribe  No.  2S  v.  Gilmn,  70  Id.  12S. 

Allowance  to  sick  members  —  Assess- 
ment.—  The  constitution  of  A  corporation 
provided  that  members  when  sick,  upon  com- 
plying with  certain  conditions,  should  be  enti- 
tled to  an  allowance  out  of  the  funds  of  the 
corporation;  that  the  board  of  trustees  should 
examine  all  claims  of  members  for  such  allow- 
ance, and  that  no  money  should  be  paid  out  of 
the  corporate  funds  except  upon  the  order  of 
the  trustees.  ItM'as  held  that  a  member  could 
not  maintain  an  action  to  recover  the  allow- 
ance until  after  the  board  of  trustees  had  been 
given  an  opportunity  to  examine  his  claim 
therefor:  Tiobi)ison  v.  fiish- American  Benevolent 
Society.  67  Cal.  1.35.  Where  the  by-laws  of 
the  petitioner,  a  benevolent  association,  pro- 


vided that,  upon  the  death  of  a  member,  and 
in  order  to  make  up  the  amount  to  be  paid  to 
his  nominee,  each  member  should  pay  one  dol- 
lar, and  that  the  nominee  should  be  entitled  to 
receive  from  the  association  the  amount  col- 
lected on  the  assessment  to  be  levied  therefor, 
it  was  held  that  a  nominee  was  only  entitled 
to  receive  the  amount  actually  collected  on  an 
assessment  made  for  his  benciit,  and  not  a  sum 
equal  to  one  dollar  from  each  member:  fn  the 
Mailer  of  the  Application  of  La  Solidarite  JIutual 
Bcncjicial  Association,  OS  Id.  392.  At  a  meet- 
ing of  the  members  of  the  association,  a  reso- 
lution was  passed  directing  a  larger  amount  to 
be  paid  to  certain  nominees  than  the  amount 
of  the  respective  assessments  collected  lor 
their  bencht.  A  by-law  of  the  association 
provided  that  no  money  could  be  drawn  or 
appropriated  from  the  treasury  without  the 
order  of  the  directors.  It  was  held  that,  in 
the  absence  of  an  adoption  or  ratification  by 
the  directors,  the  resolution  waa  inoperative: 
Id. 

Expulsion  and  suspension. — A  member 
of  an  \uiincorporatcd  association  may  be  ex- 
pelled therefrom  for  a  violation  of  such  of  the 
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established  rules  of  the  association  as  have 
been  subscribed  or  assented  to  by  the  mem- 
bers, and  as  provide  expulsion  for  such  viola- 
tion, or  for  such  conduct  as  clearly  violates 
the  fundamental  objects  of  the  association, 
and  if  persisted  in  and  allowed  would  tliwart 
those  objects  or  bring  the  association  into  dis- 
repute: Olto  V.  Journeyman  Tailors'  P.  cb  B. 
Union,  75  Cal.  308.  In  the  matter  of  an  ex- 
pulsion, the  association  acts  in  a  quasi  judicial 
character,  and  so  far  as  it  confines  itself  to  the 
exercise  of  the  powers  vested  in  it,  and  in 
good  faith  pursues  the  methods  prescribed  by 
its  laws,  such  laws  not  being  in  violation  of 
the  laws  of  the  land  or  any  inalienable  right 
of  the  member,  its  sentence  is  conclusive,  like 
that  of  a  judicial  tribunal.  The  courts  will, 
however,  decide  whether  the  ground  for  expul- 
sion is  well  taken:  Id.  Such  a  society  cannot 
expel  a  member  for  an  offense  which  by  the 
rules  of  the  association  is  punishable  by  a  fine 
only:  Id.  The  expulsion  of  a  member,  nomi- 
nally for  an  offense  for  which  such  punishment 
is  proper,  but  in  reality  for  an  offense  punish- 
able only  by  fine,  is  invalid:  Id.  As  to  sus- 
pension for  arrearages  in  payment  of  dues, 
and  what  is  a  waiver  thereof,  see  McDonald 
V.  Supreme  Council  of  Chosen  Frieiids,  decided 
December  31,  1888. 

Rights  of  subordinate  lodges.  —  The 
constitution  of  the  grand  lodge  of  a  fraternal 
order  provided  that  in  case  of  failure  by  a  sub- 
ordinate lodge  to  do  certain  things,  it  "shall  be 
deemed  an  extinct  lodge,  and  its  charter  shall 
be  forfeited."  It  was  held  that  where  the  sub- 
ordinate lodge  is  incorporated  under  the  state 
laws,  its  suspension  by  the  grand  lodge  has  no 
effect  on  its  legal  existence,  and  gives  to  the 
representatives  of  the  grand  lodge  no  right  to 
the  possession  of  property  of  which  it  is  the 
owner,  and  in  which  the  grand  lodge  has 
no  right,  title,  or  interest:  Merrill  Lodge  No. 
239,  I.  O.  O.  T.  V.  Ellsworth,  decided  January 
28,  1889. 

Removal  of  ofi&cers  —  Rights  of  seced- 
ing members.  —  Where  the  laws  governing 
a  voluntary  unincorporated  association  provide 
a  remedy  witliin  the  association  for  any  offense 
committed  by  its  officers,  no  opposition  by  the 
officers  to  the  authority  under  wliich  they  act 
in  the  performance  of  their  functions,  nor  ir- 
regularity in  the  performance  thereof,  will  au- 
thorize a  part  of  the  members  of  the  association 
to  secede  for  the  purpose  of  expelling  its  regu- 
larly elected  officers,  declaring  their  offices  va- 
cant, and  constituting  themselves  successors: 
McCalUon  v.  Ilibernia  Savings  and  Loan  Society, 
70  Cal.  1G3. 

San  Francisco  Stock  and  Exchange 
Board  is  a  voluntary  unincorporated  associ- 
ation. Its  constitution  provides  in  effect  for 
the  creation  of  a  trust  fund,  from  which, 
upon  the  death  of  a  member,  a  payment  of  ten 
thousand  dollars  is  dii-ected  to  be  made  to  such 
person  or  objects  as  he  might  have  designated 
in  writing;  or  if  no  written  disposition  was 
made  by  him,  then  to  certain  specified  persons. 
It  further  provides  that  the  payment  should  be 


deemed  an  absolute  donation  to  the  payee,  free 
from  all  other  claim  or  control.  It  waa  held 
that  such  donation  formed  no  imrt  of  the  estate 
of  a  deceased  member,  and  that  his  personal 
representatives  could  not  maintain  an  action  to 
recover  it:  Sicift  v.  San  Francisco  Stock  and  Ex- 
change Board,  (J7  Cal.  567.  The  .San  Francisco 
Stock  and  Exchange  Board  is  a  voluntary  asso- 
ciation formed  for  the  purpose  of  dealing  in 
stocks,  and  buying  and  soiling  the  same  on 
commission.  The  company  of  associated  stock- 
brokers is  a  corporation  composed  exclusively 
of  the  members  of  the  association,  and  Avas 
formed  for  the  purpose  of  receiving  donations 
with  which  to  erect  a  building  for  the  use  of 
its  members.  This  it  has  done.  The  members 
of  the  association  and  of  the  corporation  are 
entitled  to  an  equal  share  of  its  property,  and 
the  only  qualification  for  membership  in  the 
corporation  is  that  each  member  shall  be  a 
member  in  good  standing  of  the  association, 
and  shall  sign  the  constitution  and  by-laws  of 
the  corporation.'  The  right  and  title  of  each 
member  to  the  property  of  the  association,  and 
the  privilege  of  participating  in  tlie  meetings 
of  the  board,  is  represented  by  what  is  called 
a  "seat  in  the  San  Francisco  Stock  and  Ex- 
change Board. "  By  the  rules  of  the  association, 
each  member  has  the  right  to  voluntarily  dis- 
pose of  his  seat,  but  the  purchaser,  before  he 
can  participate  in  the  proceedings  of  the  board, 
must  be  elected  a  member  thereof.  It  was  held 
that  the  property,  the  legal  title  to  which  stands 
in  the  name  of  the  company  of  associated  stock- 
brokers, is  in  equity  the  property  of  the  mem- 
bers of  the  San  Francisco  Stock  and  Exchange 
Board,  and  that  such  a  member  has  power  to 
pledge  or  mortgage  his  seat,  and  that  the  lien 
therebj'  created  may  be  foreclosed,  and  the  seat 
sold  subject  to  the  conditions  imposed  by  the 
rules  of  the  association:  Clute  v.  Loveland,  68 
Cal.  254. 

602.    Election  of  vestrymen  —  Notice 

of.  — The  proceeding  was  brought  by  the 
plaintiffs,  claiming  to  be  the  duly  elected 
vestrymen  of  St.  Mark's  parish,  to  compel  the 
defendants  to  surrender  the  temporalities  and 
church  building  belonging  to  the  parish,  and  to 
restrain  them  from  further  acting  as  the  ves- 
trymen thereof.  The  parish  in  question  is  a 
voluntary  I'eligious  association,  subject  to  the 
constitution,  canons,  and  regulations  of  the 
Protestant  Episcopal  Church  of  the  United 
States,  and  of  the  diocese  of  California.  A 
canon  of  tlie  church  requires  that  the  election 
of  vestrymen  shall  be  held  on  Easter  Monday 
of  each  year,  or  as  soon  thpreafter  as  practi- 
cable, and  that  notice  of  the  election  shall  be 
given  during  divine  service  upon  the  Sunday 
previous  thereto.  The  election  under  which 
the  plaintiffs  claim  was  not  held  on  Easter  Mon- 
day, and  the  notice  thereof  was  given  on  the 
preceding  Sunday  at  a  meeting  of  the  congre- 
gation, which  took  place  several  hours  before 
the  regular  time  for  divine  service.  It  was  held 
that  the  notice  was  insufficient,  and  that  the 
election  was  void:  Dahl  v.  Palache,  68  Cal.  248. 


604.    Religious  corporations  —  Incorporation  of. 

Sec.  604.     Any  church  or  other  religious  association  in  this  state,  com- 
posed of  two  or  more  constituent  parishes,  missions,  congregations,  or  socie- 
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ties,  having  a  common  convention,  synod,  council,  or  other  representative 
legislative  body,  may  be  incorporated  by  such  representative  body  under 
this  part,  and  subject  to  the  provisions  of  this  title,  except  as  otherwise  pro- 
vided in  this  section.  The  representative  body  of  such  religious  association 
electing  to  incorporate  the  same  shall  determine  the  name  of  the  proposed 
corporation,  the  purpose  for  which  it  is  formed,  the  place  where  its  principal 
business  is  to  be  transacted,  tlie  term  for  which  it  is  to  exist,  and  the  num- 
ber of  its  directors,  and  shall  elect  its  directors  for  the  first  year.  The 
articles  of  incorporation  need  only  be  signed  and  acknowledged  by  the  pre- 
siding officer  and  secretary  of  such  representative  body,  and  in  addition  to 
the  requirements  of  section  two  hundred  and  ninety,  shall  set  forth  tbe  pro- 
ceedings herein  prescribed  for  said  representative  body,  and  that  the  same 
were  duly  had  in  accordance  with  the  constitution,  canon,  rules,  or  regula- 
tions governing  the  other  proceedings  of  said  representative  body,  and  tho 
time  and  place  thereof  The  directors  of  such  corporation  shall  be  elected 
annually  by  the  representative  body  of  tho  association.  The  representative 
body  providing  for  such  incorporation  shall  frame  by-laws  for  the  corpora- 
tion, and  such  by-laws  may  be  repealed  or  amended,  or  new  by-laws  may  be 
adopted,  by  any  subsequent  representative  body,  in  accordance  with  the  con- 
stitution, canons,  rules,  or  regulations  governing  the  other  proceedings  of 
such  representative  body.  Such  corporation  may  hold  and  administer,  not 
only  the  common  property,  funds,  and  money  of  such  association,  but  also 
the  property,  funds,  and  money  of  any  constituent  parish,  mission,  congrega- 
tion, or  society.  The  limitation  in  section  five  hundred  and  ninety-five  shall 
not  apply  to  corporations  formed  under  this  section  when  the  land  is  held  or 
used  for  churches,  hospitals,  schools,  colleges,  asylums,  parsonages,  or  ceme- 
tery purposes.  \_Amendment  approved  March  11,  1887;  Statutes  and  Amend- 
ments 1887,  104;  to  take  effect  and  be  in  force  from  and  after  its  passage.} 

Section  2  of  the  act  is  as  follows:  — 
Hepealed. 

iSEC.  2.  An  act  entitled  "An  Act  to  amend  an  act  entitled  'An  Act  to  'establish  a  Civil 
Code,'  approved  March  twenty-first,  eighteen  hundred  and  seventy-two,  by  adding  a  new  sec- 
tion thereto,  to  be  known  as  section  six  hundred  and  four,  relating  to  the  formation  of  religious 
incorporations  for  holding  and  administering  church  property,"  approved  ^Jarch  twelfth,  eigh- 
teen hundred  and  eighty-five,  being  inconsistent  lierewith,  is  hereby  repealed. 

615.    Cemetery  corporations,  when  may  sell  land. 

Sec.  615.  Cemetery  corporations  may  sell  lands  held  by  them  upon  ob- 
taining an  order  for  that  purpose  from  the  superior  court  of  the  county  where 
the  lands  are  situated.  Before  making  the  order,  proof  must  be  made  to  the 
satisfaction  of  the  court  that  notice  of  the  application  for  leave  to  sell  has 
been  given  by  publication,  in  such  manner  and  for  such  time  as  the  court 
has  directed,  and  that  the  lands  are  not  required  for,  and  are  not  in  use  for, 
burial  purposes,  and  that  it  is  for  tho  interest  of  the  corporation  that  such 
lands  be  sold.  The  application  must  be  made  by  petition,  and  any  member 
of  the  corporation  may  oppose  the  granting  of  the  order  by  aflidavit  or  other- 
wise. [New  section  approved  March  4,  1889;  Statutes  and  Amendments,  ISSQf 
61;  to  take  effect  and  be  in  force  from  and  after  its  passage.} 

Notes  of  Decisions  ArrLiCABLE  to  Sections  G60-1240. 
660.     Fixtures.  —  An  engine,  boiler,  and     lessee  on  the  demised  promises,  and  securely 
machinery  for  a  flouring  mill,  erected   by   a    attached  thereto  by  bolts  and  screws,  are  fix- 
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tures,  as  between  him  and  his  attaching  cred- 
itors, notwithstanding  an  agreement  between 
the  lessor  and  lessee  that  the  latter  should 
be  at  liberty  to  remove  the  machinery  upon 
the  expiration  of  the  lease:  McNally  v.  C'ot- 
nolhj,  70  Cal.  3.  The  severance  and  removal 
of  the  fixtures  by  the  lessee  converts  them  into 
personalty:  Id.  No  demand  is  necessary  be- 
fore bringing  suit  to  recover  the  possession  of 
the  fixtures  after  their  wrongful  severance 
and  removal  by  the  lessee:  Id. 

662.  Appurtenances.  —The  defendant 
and  the  plaintiff's  assignor,  a  mining  company, 
entered  into  a  contract  under  which  the  former 
agreed  to  furnish  water  to  the  latter  for  the 
purpose  of  working  a  quartz-mill  and  mine, 
through  a  ditch  to  be  constructed  by  the  min- 
ing company.  The  latter  was  to  be  repaid  the 
expense  of  building  the  ditch  in  water,  and  in 
case  it  abandoned  the  working  of  the  mill  and 
mine  before  the  payment  was  complete,  then  it 
■was  to  be  paid  out  of  the  net  proceeds  of  water 
run  through  and  sold  from  the  ditch.  The 
company  completed  the  ditch,  and  delivered  it 
to  the  defendant,  but  before  it  was  repaid  the 
expense'  of  building,  abandoned  its  mining 
operations.  It  was  held  that  the  ditch  and 
water  supply  were  not  appurtenant  to  the  mill 
or  mine,  and  that  the  rights  of  the  mining  com- 
pany under  the  contract  might  be  assigned  in- 
dependently of  the  mill  and  mining  property: 
Ginocchio  v.  Amador  C.  cQ-  M.  Co.,  67  Cal.  493. 

Seashore  —  Navigable  stream.  —  In  the 
absence  of  evidence  to  the  contrary,  it  is  pre- 
sumed that  tlie  owner  of  land  bordering  on 
the  seashore  holds  only  to  ordinary  high-water 
mark,  a,nd  that  all  the  seashore  fronting  his 
land  lying  between  high  and  low  water  mark 
is  the  property  of  the  state:  Long  Beach  Land 
and  Water  Co.  v.  Jikhardson,  70  Cal.  200.  A 
patent  for  land  bordering  upon  a  stream  in 
which  the  tide  ebbs  and  iiows,  but  which  is 
unnavigable  in  fact,  does  not  pass  the  title  to 
any  land  below  high-water  mark,  unless  an  in- 
tention so  to  do  is  expressed  therein:  Wriqht 
V.  Seymour,  G9  Id.  122. 

Island.  —  Where  a  patent  issued  on  a  con- 
firmed Mexican  grant  describes  the  land  con- 
vej-ed  as  bounded  by  a  river  navigable  in  fact, 
the  title  of  the  patentee  extends  no  farther 
than  the  edge  of  the  stream,  and  does  not  in- 
clude an  island  situated  in  the  river,  opposite 
the  mainland,  notwithstanding  the  portion  of 
the  river  between  the  island  and  the  mainland 
is  not  navigable:  Pacler  v.  Bird,  71  Cal.  13-t. 

671.  Aliens.  —The  constitution  does  not 
prohibit  the  legislature  from  conferring  upon 
non-resident  forei.gners  the  same  rights  with 
respect  to  the  acquisition,  possession,  enjoy- 
ment, transmission,  and  inheritance  of  prop- 
erty as  are  guaranteed  by  that  instrument  to 
resident  foreigners:  State  v.  Smith,  70  Cal. 
153.  The  legislature  had  power  to  provide 
by  this  section  for  the  succession  to  prop- 
erty by  foreigners  who  have  never  been  resi- 
dents. That  section  provides  a  rule  with 
respect  to  property  within  the  state,  and  con- 
fers a  right  to  be  enjoyed  within  its  jurisdic- 
tion: Id.  The  provisions  of  section  17,  article 
1,  of  the  constitution  do  not  inhibit  legislation 
extending  the  riglit  of  inheritance  to  non-resi- 
dent alien  heirs:  Billings  v.  Hauver,  65  Id.  593. 


A  non-resident  alien  may  inherit  property  in 
this  state  under  this  section,  and  there  is 
nothing  in  the  constitution  to  the  contrary: 
Escheated  Estate  of  Guilford,  67  Id.  380.  Non- 
resident alien  heirs  are  entitled  to  share  in  the 
estate  of  an  intestate  equally  with  heirs  of  the 
same  degree  residing  in  the  state:  Billings  v. 
Hauver,  05  Id.  593.  In  order  to  obtain  the 
property,  it  is  not  necessary  that  the  alien 
should  appear  in  person  and  claim  it;  he  may 
act  through  an  attorney:  Escheated  Estate  of 
Guilford,  07  Id.  380.  The  property  of  a  per- 
son dying  intestate,  leaving  non-resident  alien 
heirs,  vests  in  them,  and  not  in  the  state,  sub- 
ject to  be  divested  if  they  fail  to  appear  and 
claim  it  within  the  time  and  in  the  manner 
provided  by  statute:  Id.  Anon-resident  alien 
may  assign  property  inherited  by  him  in  this 
state,  and  the  assignee  may  appear  and  claim 
it:  Escheated  Estate  cf  Leopold,  07  Id.  385. 

673.  Non-resident  aliens  —  Claiming 
property. — The  Avords  "non-resident  aliens,  ' 
as  used  in  this  section,  mean  those  personj 
who  are  neither  citizens  of  the  United  States 
nor  residents  of  the  state:  State  v.  Smith,  70 
Cal,  153.  Under  it,  the  failure  of  a  non-resi- 
dent alien  to  appear  and  claim  the  property 
within  five  years  after  descent  cast  operates  a 
bar  of  his  right  to  assert  any  title  in  the  prop- 
erty as  against  the  state.  But  any  appearance 
within  the  state,  and  the  assertion  of  a  claim 
to  the  property,  either  by  action  or  by  taking 
possession  of  or  conveying  or  contracting  with 
respect  to  it,  within  the  time  limited,  is  suffi- 
cient to  render  the  bar  of  the  statute  inop- 
erative: Id.  A  proceeding  brought  by  the 
attorney-general  to  vest  title  in  the  state  as 
to  property  alleged  to  have  escheated  to  it 
under  this  section  is  pi-emature  if  commenced 
within  five  years  after  the  death  of  the  ances- 
tor: Id. 

694.  Absolute  estate. —  A  provision  in 
a  will  bequeathing  a  sum  of  money  absolutely, 
with  directions  that  it  be  distributed  to  the 
legatee  upon  the  expiration  of  a  specified  time 
after  the  death  of  the  testator,  creates  a  vested 
interest  in  fee  in  the  legatee,  postponed  merely 
in  enjoj'inent;  and  a  further  provision  indefi- 
nitely restraining  the  right  of  the  legatee  to 
alienate  tlie  subject-matter  of  the  bequest  is 
void:    Williams  v.  Williams,  73  Cal.  99. 

711.  Proviso  to  resell.  —  A  proviso  in 
the  habendum  clause  of  a  deed,  to  the  effect 
that  if  the  grantee  should  ever  sell  any  of  the 
land  convej'ed  it  should  be  sold  to  the  grantor 
at  a  stipulated  price,  if  construed  as  a  cove- 
nant, is  merely  personal,  and  not  binding  on 
the  Leirs  or  assigns  of  the  grantee,  unless  they 
are  expressly  named;  if  regarded  as  a  condi- 
tion, it  is  unreasonable,  and  contrary  to  the 
policy  of  the  law,  because  in  restraint  of 
alienation:  Maynard  v.  Polhemus,  74  Cal.  141. 

715.  Provision  in  will  indefinitely  re- 
straining the  right  of  the  legatee  to  alienate 
the  subject-matter  of  the  bequest  is  void:  WiU 
Hams  v.   Williams,  73  Cal.  99. 

789.     Termination  of  tenancy  at  will. 

—  The   death   of    the   landlord    terminates   a 
tenancy  at  sufferance  or  at  will,  and  thereafter 
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the  possession  of  the  tenant  is  wrongful  as 
against  his  heirs,  who  become  vested  with  a 
right  of  entry,  and  may  maintain  ejectment 
without  previously  serving  a  notice  to  quit,  or 
demanding  possession  of  the  tenant:  Joy  v. 
McKay,  70  Cal.  445.  If  a  tenant  at  will  at  all 
times  claims  the  premises  as  his  own,  and  as- 
sumes to  convey  them  away  to  a  third  party, 
and  in  his  answer  denies  the  right  of  tlic  les- 
sor, he  cannot  claim  that  the  tenancy  still  ex- 
ists, and  that  he  is  entitled  to  notice  to  quit: 
Simpson  v.  Applcgale,  75  Id.  342.  Where  an 
instrument  executed  by  a  married  woman,  pur- 
porting to  bo  a  lease  for  a  term  of  years,  is 
void  for  want  of  a  proper  acknowledgment,  the 
entry  of  the  tenant  thereunder  into  the  de- 
mised property,  with  the  consent  of  the  lessor, 
creates  a  mere  tenancy  at  will  between  them, 
which  is  terminable  at  the  instance  of  the  les- 
sor. Under  such  circumstances,  the  tenant  at 
will  cannot  assign  the  term  named  in  the  lease; 
if  he  attempts  to  do  so,  he  thereby  termi- 
nates his  estate,  and  his  assignee,  upon  enter- 
ing without  the  consent  of  the  lessor,  becomes 
merely  a  tenant  at  sufferance;  and  if  after  such 
an  attempted  assignment  by  the  tenant  at  will 
the  lessor  conveys  the  demised  property  to  the 
tenant  at  sufferance,  all  privity  or  relationship 
between  them  is  destroyed:  McLeran  v.  Ben- 
ton, 73  Id.  329. 

801.  Water  ditches.  —  Where  the  owner 
of  two  adjoining  tracts  of  land  constriicts  a 
water  ditch  across  one  of  the  tracts  for  the 
purpose  of  irrigating  the  other,  and  while  the 
ditch  is  so  being  used  conveys  the  respective 
tracts  to  different  purchasers,  the  grantee  of 
the  tract  for  the  irrigation  of  which  the  ditch 
was  constructed  acquires  an  easement  in  the 
other  tract  of  the  right  to  use  and  maintain 
the  ditch  for  the  purpose  for  which  it  was  con- 
structed; and  the  grantee  of  the  other  tract 
takes  the  same  subject  to  such  easement: 
Quinlan  v.  Noble,  15  Cal.  250.  In  an  action  to 
quiet  title,  a  finding  that  a  certain  deed  under 
which  the  defendant  claimed  did  not  carry 
with  it,  as  an  casement  attached  to  the  land 
conveyed,  the  riglit  to  maintain  the  water 
ditch  in  controversy,  and  to  use  for  irrigation 
the  waters  flowing  therein,  was  held  supported 
by  the  evidence:  Riverdde  Land  and  Irrigation 
Co.  v.  Jensen,  73  Id.  550. 

Ways.  —  The  continuous,  uninterrupted, 
and  exclusive  user  of  a  private  way  over  the 
land  of  another  for  five  years,  under  a  claim  of 
right,  and  with  the  knowledge  and  acquies- 
cence of  the  owner,  is  sufficient  to  create  a 
right  of  way  by  prescription  over  such  land: 
Kripp  V.  Curtis,  1 1  Cal.  62.  The  acquisition 
of  a  right  by  prescrix)tion  is  not  affected  by 
the  fact  that  occasionally,  when  the  ground 
was  soft,  tiie  adverse  users  turned  out  of  the 
way  at  a  certain  point,  and  made  several  dis- 
tinct tracks  there:  C/ieney  v.  O'Brien,  69  Id. 
199.  A  right  of  way  of  necessity  may  bo  ac- 
quired over  the  land  of  another,  although  tiie 
road  to  which  the  way  leads  is  not  a  county 
road,  but  a  mere  by-road  open  to  the  pul)lic: 
Id.  A  conveyance  of  land  which  is  entirely 
inclosed  by  other  lands  of  tlie  grantor  carries 
with  it,  as  appurtenant  to  the  premises  con- 
veyed, a  right  of  way  of  necessity  over  tho 
adjoining  lands  of  the  grantor,  subject  to  tho 
limitation  that  the  grantor  may,  in  the  first 


instance,  designate  the  way  to  be  pursued, 
and  in  the  event  of  his  failure  so  to  do,  the 
grantee  may  choose  it  for  himself:  Kripp  v. 
Curtis,  71  Id.  02.  In  such  a  case,  the  grantor 
may  designate  a  particular  way  in  preference 
to  one  in  use  at  the  time  of  the  conveyance; 
and  the  subsequent  user  by  the  grantee  of  the 
way  as  designated  is  sufficient  notice  of  its 
existence  to  all  persons  claiming  under  the 
grantor:  Id.  In  an  action  by  the  grantee 
against  a  subsequent  purchaser  from  his  gran- 
tor of  the  adjoining  land,  to  restrain  the  latter 
from  obstructing  the  right  of  way,  the  decla- 
rations of  the  grantor  relating  to  the  designa- 
tion of  the  line  of  way  are  admissible:  Id. 
In  an  action  to  abate  an  obstruction  to  a  right 
of  way  of  necessitj',  the  plaintiff  is  not  required 
to  show  that  the  road  to  which  the  way  leads 
had  ever  boon  formally  laid  out  or  dedicated 
so  as  to  make  it  a  public  highway:  Cheney  v. 
O'Brien,  69  Id.  199.  The  plaintiff  in  such  an 
action,  for  the  piirpose  of  showing  the  neces- 
sity of  the  right  of  way,  may  prove  by  parol 
that  the  land  lidng  between  their  land  and 
the  county  road  belongs  to  a  third  person: 
Id.  An  action  was  brought  to  recover  dam- 
ages for  a  trespass  alleged  .to  have  been  com- 
mitted by  the  defendant  on  the  land  of  tho 
plaintiff,  by  tearing  down  a  fence.  The  de- 
fendant, claiming  to  have  a  right  of  way  over 
the  laud,  offered  to  prove  by  parol  that  the 
plaintiff  and  himself,  being  tenants  in  common 
of  a  tract  of  land  including  the  lorus  in  quo, 
entered  into  a  contract  for  the  partition  thereof, 
by  which  it  was  mutually  agreed  that  the  locus 
ill  quo  should  be  reserved  to  tho  defendant  as 
a  right  of  way;  but  that  by  reason  of  the 
fraudulent  conduct  of  the  plaintiff,  tho  parti- 
tion deeds  were  so  executed  as  not  to  contain 
the  reservation.  It  was  held  tliat  the  evi- 
dence was  admissible:  Peterson  v.  Lauretzen, 
68  Id.  19.  The  oAvner  of  a  lot  having  a  way 
appurtenant  may  by  a  mandatory  injunction 
compel  the  removal  of  a  stairway  which  ob- 
structs such  way:  Stallard  v.  Gushing,  76  Id. 
472. 

Conveyance  of  dominant  tenement.  — 
A  transfer  of  real  property  passes  all  ease- 
ments attached  thereto,  and  creates  in  favor 
of  such  property  an  casement  to  use  other  real 
property  of  the  vendor  in  the  same  manner 
and  to  the  same  extent  as  tho  latter  was  obvi- 
ously and  permanently  used  liy  the  vendor  for 
tho  benefit  of  the  former  at  the  time  the  trans- 
fer was  agreed  upon  or  completed:  Cross  v. 
Kilts,  60  Cal.  217. 

Prescriptive  right,  how  pleaded.  —  A 
prescriptive  right  to  maintain  an  easement 
may  be  pleadetl  either  by  reference  to  the 
statute,  as  provided  by  section  458  of  the  Code 
of  Civil  Procedure,  or  by  stating  at  length  tlio 
facts  showing  tliat  tlio  usef  commenced  and 
continued  under  a  claim  of  right,  was  peace- 
able, without  interruption,  open,  notorious, 
and  exclusive,  and  maintained  with  tho  knowl- 
edge of  tho  owner  of  tlio  servient  estate;  ilont- 
gomcry  v.  Loch;  72  Cal.  75. 

810.  Owner  may  maintain  ejectment 
for  street. — Tlio  owner  in  fee  of  land,  sub- 
ject to  an  easement  over  it  for  a  public  high- 
way, may  mamtain  ejectment  against  an 
intruder:  fVeyl  v.  Sonoma  V.  Ji.  B.  Co.,  09  Cal. 
202. 
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Mining   right  —  Conveyance  —  Condi- 
tion. —  A  grant  of  an  undivided  interest  in  a 
Siece  of  mining  ground  with  the  express  con- 
ition  that  no  rights  arc  conveyed,  except  a 
mining  right  upon  the  premises,  vests  in  the 
vendee  only  the  right  of  taking  from  the  land 
any  minerals  or  ores  contained  in  it  to  the  ex- 
tent of  the  interest  granted.     lie  does  not,  by 
virtue  of  the  conveyance,  become  a  coparcener, 
joint  tenant,  or  tenant  in  common  with  the 
vendor  in  the  land  itself.     His  interest  is  not 
an  estate  which  can  be  the  subject  of  an  ac- 
tion for  partition:  Smith  v.  Coolcy,  Go  Cal.  46. 
The   court,    in    rendering    their    opinion,    by 
LIcKee,   J.,   said:   "A  'mining  right'  upon  a 
specific  piece   of  ground  is  a  right  to  enter 
upon  and  occupy  the  ground,  for  the  purpose 
of  working  it,  either  by  underground  excava- 
tions or  open  workings,  to  obtain  from  it  the 
minerals    or    ores   which    may   be    deposited 
therein.     By  implication,  the  grant  of  such  a 
right  carries  with  it  whatever  is  incident  to  it 
and    necessary  to   its    beneficial    enjoyment: 
Clark  V.  Duval,  15  Id.   86;  Cave  v.  Crafts,  53 
Id.  135.     In  addition  to  that  implication,  the 
grant,  in  this  instance,  conveyed  an  interest 
'  in  the  water  rights,  reservoirs,  and  tail-race ' 
on  the  mining  ground.     But  it  did  not  convey 
the  exclusive  dominion  of  any  portion  of  the 
ground  so  as  to  make  the  grantee  a  joint  ten- 
ant or  tenant  in  common  with  the  grantor. 
It  conveyed  only  a  particular  estate,  or  incor- 
poreal  hereditament,    in   land   of    which   the 
grantor  held  the  general  estate.     This  partic- 
ular   estate   or    incorporeal    hereditament    is 
what  is   known  in    law  as   a   servitude    '  in 
gross,'  or  a  personal  servitude,  imposed  upon 
laud  for  the  benefit  of  the  person  or  persons 
owning  the  right,  irrespective  of  the  owner- 
ship of  the  land.     The  right  is  usufructuary 
in  its  nature  and  character,  and  entitles  the 
owner  to  the  use  of  the  land  for  the  profits 
which  may  be  derived  from  its  rents,  or  from 
quarrying  and  digging  it  for  ores,  or  from  har- 
vesting its  fruits,   crops,   and  vintages,   etc.: 
Civ.  Code,  sees.   802-806.     As  an  incorporeal 
hereditament,  it  is  subject  to  the  general  rules 
which  govern  the  enjoyment  of  real  property, 
and  to  the  laws  of  descent,  devolution,  and 
transfer  by  act  of  law,  according  to  the  free- 
hold or  chattel  interest  acquired  in  it;  but  it 
is  not  in  its  nature  capable  of  partition,  be- 
cause a  division  of  the  right  would  enlarge  the 
original   grant   beyond   the   intention   of    the 
grantor,  and  likewise  prove  a  greater  charge 
than  was  originally  intended  by  the  owner  of 
the  soil:  Bac.  Abr.  359;  and  because,  so  long 
as  the  minerals  and  ores,  which  are  the  sub- 
ject of  the  servitude,  are  in  place,  unworked 
and  iinsevered  from  the  soil,  they  are  incapa- 
ble of  allotment  according  to  quality  and  quan- 
tity relatively   considered:  Code  Civ.    Proc, 
sec.  764." 

811.     Extinguishment   of  servitude: 

Seo  Lux  V.  Harjgin,  CO  Cal.  292. 

822.  Liability  of  assignee.  — Where  a 
lease  contains  a  covenant  by  the  lessee  to  pay 
taxes,  an  assignee  of  a  portion  of  the  leased 

E remises,  which  are  assessed  as  a  whole,  is  Ha- 
le for  the  taxes  assessed  thereon  in  the  pro- 
portion that  the  value  of  the  land  assigned  to 
him  bears  to  the  whole  of  the  leased  premises: 


Ellis  v.  Bradbury,  75  Cal.  234.  Assignees  of 
undivided  and  unequal  interests  in  a  lease, 
while  holding  as  tenants  in  common,  are  jointly 
and  severally  liable  on  covenants  in  the  lease 
to  repair  and  to  deliver  up  the  demised  prem- 
ises at  the  end  of  the  term.  Such  covenants 
are  connected  with  the  estate  and  run  with  tho 
land,  and  vest  in  point  of  benefit  and  liability 
in  the  assignees,  while  the  personal  privity  of 
contract  between  the  lessor  ami  the  lessee  re- 
mains unaffected  by  tlie  transfer:  Cohurn  v. 
Goodall,  72  Id.  498.  An  action  of  ejectment, 
brought  by  a  lessor  against  an  assignee  of  the 
lessee  to  recover  possession  of  the  demised 
premises,  after  the  expiration  of  the  term, 
does  not  operate  to  estop  the  lessor  from  main- 
taining a  subsequent  action  against  the  assignee 
to  recover  damages  for  a  breach  of  a  covenant 
in  the  lease  to  surrender  the  possession  at  the 
expiration  of  the  term,  when  all  claim  for  dam- 
ages, by  reason  of  the  unlawful  witliholding, 
is  expressly  waived  in  the  prior  action:  Id. 
A  written  surrender  of  a  lease,  executed  by  an 
assignee  of  the  lessee  to  the  lessor,  docs  not 
operate  to  dissolve  the  relation  of  landlord  and 
tenant  existing  between  tliem,  if  the  lessor  fails 
to  obtain  possession  of  the  demised  prsmisea 
under  the  surrender,  and  such  failure  is  due, 
in  any  degree,  to  the  act  or  neglect  of  the  as- 
signee: Id.  The  assignees  are  not  liable  to  the 
lessor  for  rent,  where  he  has  failed  to  deliver 
possession  of  the  property  for  twenty  days 
after  the  lease  began  to  run,  though  requested 
to  do  so,  and  they  have  notified  him  that  they 
have  abandoned  the  contract,  they  never  hav- 
ing occupied  the  premises:  Dengler  v.  JUlcliels- 
sen,  76  Cal.  125.  The  assignee  of  a  lease 
discharges  himself  from  subsequent  liability 
for  rent  by  a  reassignment  to  the  original 
lessee:  Id. 

823.  Rights  of  assignees  and  sub- 
lessees. —  An  assignment  of  the  term  by  the 
lessee  creates  a  privity  of  estate  between  the 
lessor  and  the  assignee  after  the  acceptance  of 
the  leasehold  estate  by  the  latter:  Salisbury  v. 
Shirley,  66  Cal.  223.  Where  a  lease  for  a  term 
of  years  has  been  duly  recorded,  and  after- 
wards assigned,  it  has  priority  over  a  mortgage 
executed  subsequent  to  the  recording  of  the 
lease,  although  the  assignment  was  made  after 
a  decree  foreclosing  the  mortgage:  E)ios  v. 
Cook,  Go  Id.  175.  Where  a  lessee  after  sublet- 
ting makes  an  assignment  of  the  lease  to  the 
lessor,  who  receives  and  collects  from  the  sub- 
lessee the  rent  reserved  in  the  sublease,  no 
merger  is  created.  The  lessor  comes  in  as  an 
assignee  of  the  reversion,  and  not  as  owner  of 
the  fee:  Bailey  v.  Richardson,  'oQ  Id.  416.  The 
landlord  of  a  building  is  liable  for  the  damage 
done  to  the  goods  of  a  subtenant  by  reason  of 
an  overflow  of  water  which  a  janitor  of  the 
building,  in  the  employ  of  the  landlord,  negli- 
gently permitted  to  escape  from  a  wash-basin 
in  the  building:  Pile  v.  Brittan,  71  Id.  159. 
An  owner  of  land  having  buildings  thereon  be- 
longing to  another  executed  a  lease  of  the  land 
to  the  latter,  which  contained  a  provision  giv- 
ing the  lessee  the  option  at  the  expiration  of 
the  term  either  to  remove  the  buildings  or  to 
require  the  lessor  to  purchase  them  at  an  ascer- 
tained valuation.  Aiterwards  the  lessee,  with 
the  consent  of  the  lessor,  assigned  all  his  right, 
title,  and  interest  in  the  lease.     It  was  held 
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that  the  assignment  transferred  to  the  assignee 
the  ownership  of  the  buildings  and  the  right 
to  compel  the  lessor  to  purchase  them:  Cali- 
/ornla  Annual  Conference  of  t/ie  Methodist  Epis- 
copal Church  V.  Seitz,  74  Cul.  287. 

827.  Alteration  of  lease.  —  An  unex- 
ecuted oral  agreement  between  a  lessor  and 
lessee,  altering  the  terms  of  a  written  lease,  is 
not  binding  upon  a  grantee  of  the  lessor:  Tay- 
lor  V.  Soldati,  08  Cal.  27. 

830.  Stream  as  boundary:  See  Hall 
V.  Shotwell,  G3  Cal.  379;  Hielhron  v.  Kings  Eiver 
&  F.  C.  Co.,  7GCal.  11. 

831.  Ambiguities. — A  deed  under  which 
the  defendant  claimed  described  the  property 
conveyed  as  "beginning  at  the  head  of  the 
Arroyo  de  los  Borregos,  at  a  blazed  oak-tree, 
and  running  down  and  along  said  arroyo  to 
the  sea  beach;  thence  along  tlie  same  easterly 
to  some  small  trees  growing  in  a  small  pocket 
or  break  in  the  top  of  the  cliff,  one  of  which  is 
blazed;  thence  north  to  a  blazed  tree  and  the 
gulch  near  by,  being  the  first  gulch  to  the  east 
of  the  Arroyo  de  los  Borregos,  running  paral- 
lel to  a  blazed  oak-tree  growing  at  the  head  of 
said  gulch;  thence  westerly  in  a  direct  line  to 
the  place  of  beginning."  It  was  held  that  there 
was  no  patent  ambiguity  in  the  description: 
Spreckels  v.  Ord,  72  Cal.  8G;  and  further,  that 
if  the  evidence  showed  a  latent  ambiguity  as 
to  the  place  of  beginning,  by  reason  of  the 
fact  that  the  head  of  the  arroyo  and  the  blazed 
tree  were  a  considerable  distance  apart,  it  was 
the  duty  of  the  court  to  determine,  as  matter 
of  law,  that  the  tree  was  the  controlling  mon- 
ument, and  that  evidence  to  identify  the  tree 
was  admissible:  Id. 

Establishment  of  boundary  by  agree- 
ment. —  Where  coterminous  proprietors  of 
land  in  good  faith  agree  upon,  fix,  and  establish 
a  boundary  line  between  their  respective  tracts, 
in  which  they  acquiesce,  and  under  which  they 
occupy  for  a  period  equal  to  that  fixed  by  the 
statute  of  limitations,  the  lino  as  thus  estab- 
lished is  binding  upon  them,  and  those  holding 
under  them,  or  either  of  them:  While  v.  Spreck- 
els, 75  Cal.  610.  Such  agreements  are  not  with- 
in the  statute  of  frauds,  because  they  are  not 
considered  as  extending  to  the  title.  They  do 
not  operate  as  conveyances  so  as  to  pass  title 
from  one  to  the  other,  but  proceed  upon  the 
theory  that  the  true  line  of  separation  is  in 
dispute,  and  to  some  extent  unknown,  and  in 
such  ease  tlie  agreement  serves  to  fix  the  lino 
to  which  the  title  of  each  extends:  Id.  It  is 
not  necessary  that  there  should  be  any  actual 
dispute  between  the  parties  as  a  basis  for  an 
agreed  line:  Silvarer  v.  Hansen,  11  Id.  579; 
Helm  v.  Wibioit,  7G  Id.  476.  Possession,  and 
assertion  of  ownership  under  a  contract  to  pur- 
chase, are  sufficient  to  constitute  the  occupant 
an  adjoining  owner  for  the  purposes  of  agreed 
boundary  lines,  and  to  enable  him  to  make  a 
valid  agreement  for  such  lines:  Id. 

Streets  or  roads  as  boundaries.  —  A 
deed  which  describes  the  property  conveyed  as 
bounded  on  one  side  by  a  public  road  carries 
the  title  to  the  center  of  the  road,  subject  to 
the  public  user:  Watlcins  v.  Lynch,  71  Cal.  21. 
Under  this  section,  the  owner  of  land  bounded 
by  a  road  or  street  is  presumed  to  own  to  the 


center  of  the  way,  unless  the  contrary  be 
shown;  and  if  the  land  be  described  in  a  deed 
as  so  bounded,  it  is  presumed  to  extend  to  the 
center  of  the  street  or  road,  unless  a  contrary 
intention  appear.  This  rule  obtains  as  to 
sales  of  Sonoma  pueblo  lands  made  by  the 
pueblo  commissioners  under  the  act  of  March 
30,  1808:  Weyl  v.  Sonoma  Valley  R.  R.  Co.,  09 
Id.  202. 

Division  fences. — Where  the  owners  of 
adjacent  tracts  of  land,  being  ignorant  of  the 
exact  position  of  the  boundary  line,  erect  a  di- 
vision fence  under  an  agreement  that  when  tlie 
true  line  is  ascertained  the  fence  shall  be 
placed  thereon,  neither  can,  unless  the  line  of 
the  fence  has  been  settled  and  agreed  upon  aj 
the  correct  boundary  line,  acquire  any  title  bj 
prescription  or  estoppel  to  land  of  the  othei 
included  in  his  tract  by  a  mistake  in  the  posi- 
tion of  the  division  fence:  Quinn  v.  Wind  miller, 
67  Cal.  401.  A  division  fence  erected  b)'  one 
of  the  coterminous  proprietors  in  such  a  man 
ner  as  to  include  part  of  the  land  of  the  other 
will  not  be  considered  as  the  established  boun- 
dary line,  unless  the  site  of  the  fence  was  fixed 
and  agreed  upon  by  the  respective  owners  of 
the  adjoining  lands  as  their  boundary  line; 
Wliite  v.  Spreckels,  75  Id.  610.  Where  tlie 
plaintiff  allows  tlie  defendant  who  owns  the  ad- 
joining land  to  build  a  fence  between  the  two 
and  occujiy,  improve,  and  cultivate  the  lane? 
up  to  such  fence,  without  any  objection  for 
a  period  of  sixteen  j'cars,  cannot  contend  that 
such  fence  is  not  the  true  boundary  line:  Bur^ 
r«  V.  Fitch,  70  Id.  395. 

Location,  evidence  as  to  —  Findings.  — 
The  location  of  a  boundary  line  determined  on 
the  principle  that  courses  and  distances  are 
controlled  by  natural  objects:  Bean  dry  v. 
Doyle,  GS  Cal.  105.  What  are  boundaries  is  a 
matter  of  law;  but  where  they  are  is  a  matter 
of  fact:  White  V.  Spreckels,  75  Id.  010.  An  ac- 
tion was  brought  to  recover  the  possession  of 
certain  land.  The  plaintiff  is  the  owner,  by 
title  derived  from  the  United  States  govern- 
ment, of  the  southeast  quarter  of  section  13  in 
township  11  north,  range  9  west,  Mount 
Diablo  base  and  meridian,  and  the  defendant; 
Polack  is  the  owner  of  the  northeast  quarter  of 
the  same  section.  The  official  plat  of  the  ap- 
proved survey  of  the  township  locattd  the 
premises  in  controversy  in  the  northeast  quar- 
ter of  the  section.  The  patent  under  which 
the  plaintiff  claims  describes  the  laud  conveyed 
as  the  southeast  quarter  of  the  section,  "ac- 
cording to  the  official  plat  of  the  survey 
returned  to  the  general  land-office  by  the  sur- 
veyor-general." It  was  held  that  neither  parol 
evidence  nor  a  private  survey  was  admissible 
to  show  that  the  premises  in  controvercy  were 
situated  in  the  southeast  quarter  of  the  sec- 
tion: Chapman  v.  Polacl;  70  Id.  487;  see 
Hn;/he.9  v.  Wheeler,  70  Id.  230.  A  map  of  a 
tract  of  land,  having  lines  drawn  upon  it  mark- 
ing the  boundaries  and  the  natural  objects 
upon  its  surface  delineated,  which  is  referred 
to  in  a  deed  containing  a  description  of  the 
premises  therein  conveyed,  is  to  be  regarded 
as  giving  the  true  description  of  the  land  con- 
veyed, as  much  as  if  it  was  expressly  recited 
and  markctl  down  in  the  deed  itself:  Chapman 
V.  Polack,  70  Id.  487.  An  action  was  brought 
to  recover  the  possession  of  a  strip  of  land  ly- 
ing along  the  boundary  line  of  two  adjoining 
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ranchoa  severally  o^vned  by  the  respective 
parties  under  patents  from  the  United  States. 
The  question  at  issue  was  as  to  tlic  location  of 
the  boundary  lines  of  the  two  ranches.  On  a 
review  of  the  field-notes  and  maps  of  the 
ofEcial  surveys,  it  was  held  that  the  boun- 
dary line  of  the  respective  ranchos  at  the 
place  in  controversy  was  a  line  common  to 
each,  and  that  the  locus  in  quo  was  included 
within  the  land  patented  to  the  defendant: 
Tfise  V.  Biirto7i,  73  Cal.  166.  The  finding  as 
to  the  situation  of  the  boundary  line  in  ques- 
tion was  held  supported  by  the  evidence: 
White  V.  SprecJcels,  75  Id.  610.  Declarations 
made  by  the  owner  of  land  to  a  purchaser 
at  tlie  time  he  sold,  as  to  the  boundary  lines 
thereof,  are  admissible  in  evidence  against  a 
person  claiming  title  from  such  purchaser: 
Austin  V.  Andrews,  decided  September  24,  1888. 

840.  Equitable  remedy  for  waste.  — 

The  remedy  for  waste  is  ordinarily  at  law;  but 
where  relief  is  sought  for  the  purpose  of  pre- 
Berviug  the  security  of  a  mortgage,  equity  will 
interpose  by  injunction,  botli  before  and  after 
a  decree  of  foreclosure,  to  pi-event  future 
waste,  and  in  the  same  action  an  accounting 
will  be  decreed,  and  compensation  given  for 
past  waste:  Mitchell  v.  Amador  Canal  etc.  Co., 
75  Cal.  464. 

841.  Fences. — The  acts  of  A^n-il  27, 
1855,  and  April  3,  1860,  concerning  lawful 
fences,  are  continued  in  force  under  section 
19  of  the  Political  Code,  and  consequently  the 
counties  to  which  tliey  apply  are  not  subject 
to  the  provisions  of  section  841  of  the  Civil 
Code:  Meade  v.  Watson,  67  Cal.  591.  A  fence 
which  is  good,  strong,  siibstantial,  and  built  of 
stone,  forming  a  perfect  inclosure,  and  suffi- 
cient to  turn  stock,  is  a  lawful  fence,  within 
the  meaning  of  the  statute,  although  it  is  not 
specifically  described  therein:  Id.  The  Hue 
or  division  fences  provided  for  by  the  statute 
of  1860  must  be  lawful  fences:  Id.  In  an  ac- 
tion brought  under  the  statute  to  recover  one 
half  the  value  of  a  partition  fence,  and  to  fore- 
close a  lien  therefor,  it  is  not  necessary  for  the 
plaintiff  to  show  that  other  fences  which  have 
been  adopted  by  tlie  defendant  in  completing 
his  inclosure  are  lawful  fences:  Id.  As  to 
when  findings  concerning  fences  are  inconsis- 
tent, see  Hope  v.  Barnett,  decided  December 
29,  ISSS  (unreported). 

852.  Parol  trusts.  —  An  oral  contract 
for  the  purchase  of  real  estate  to  be  held  in 
trust  is  invalid  under  the  statute  of  1858,  page 
266,  section  6:  Donohoe  v.  Mariposa  L.  <i:  M. 
Co.,  66  Cal.  317;  see  Barr  v.  O'BonneU,  76  Id. 
469.  An  express  trust  in  personal  property  may 
be  created  without  a  written  transfer:  Hcllman 
V.  Me  Williams,  70  Id.  449.  A  verbal  transfer 
of  monej'  in  trust  for  the  use  and  benefit  of 
the  children  of  the  trustor,  reserving  to  the 
latter  the  right  to  draw  from  the  trust  fund 
such  sums  as  he  might  deem  proper  for  his  own 
use,  is  valid:  Id.  As  to  the  admissibility  of 
parol  evidence  to  establish  a  resulting  trust, 
see  Mallarjh  v.  Mallar/h,  decided  February  4, 
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eration  and  another  takes  the  title,  a  trust 
results  in  favor  of  the  person  paying  the  con- 
sideration; and  where  only  a  part  of  the  con- 
sideration is  paid  by  him,  a  trust  arises  in  his 
favor  pro  tanto:  Somers  v.  Overhulser,  07  Cal. 
237.  Thus  where  tlie  owner  of  real  property, 
about  to  be  sold  for  taxes  re(iuests  another  to 
purchase  it,  and  furnishes  him  money  therefor, 
and  the  latter  buys  it  in  at  the  tax  sale  in  his 
own  name,  he  becomes  a  resulting  trustee  for 
the  owner,  althougli  he  made  no  express  prom- 
ise to  purchase  it  for  the  latter:  O'Conner  v. 
Irvine,  74  Id.  435.  So  also  when  real  estate  is 
purchased,  and  one  party  pays  the  purchase 
price  and  another  takes  the  title,  the  money 
paid  for  the  purchase  price  being  advanced  by 
the  latter  to  the  former  as  a  loan,  a  resulting 
trust  arises  in  favor  of  the  former,  and  the 
latter  holds  the  title  as  his  trustee:  Hcllman 
v.  Mcssmer,  75  Id.  106;  but  the  presumption  of 
a  trust  in  favor  of  the  person  by  or  for  whom 
the  payment  is  made  may  be  rebutted  by  evi- 
dence showing  a  different  intention  between 
him  and  the  grantee:  Tryon  v.  Huntoon,  67  Id. 
325;  and  no  implied  trust  is  created  in  favor 
of  a  person  advancing  the  consideration  when 
the  person  making  the  advance  takes  from  the 
grantee  a  deed  creating  an  express  trust  in 
the  land  as  security  for  the  advancement: 
Tripp  V.  Duane,  74  Id.  85.  An  action  was 
brought  to  quiet  title  to  an  undivided  interest 
in  certain  land.  The  plaintiff  claims  title 
under  deeds  of  grant,  bargain,  and  sale,  exe- 
cuted by  one  Ellis.  At  the  time  of  tlie  execu- 
tion of  sucli  deeds,  Ellis  was  not  the  owner  of 
the  lands,  the  title  then  being  in  tlie  state. 
Subsequently  Ellis  purchased  the  laud  from 
the  state,  taking  the  deed  therefor  in  his  own 
name.  The  consideration  for  tlie  purchase 
was  advanced  by  a  third  person,  to  whom  Ellis 
executed  a  deed  of  trust  of  his  interest  in  the 
land  to  secure  him  for  the  advance.  It  was 
held  that  no  implied  trust  was  created  in  favor 
of  the  person  making  the  advance,  and  that 
the  plaintiff  was  entitled  to  have  his  title 
quieted  against  those  claiming  under  the  trust 
deed,  without  paying  any  portion  of  the 
amount  advanced:  Id.  In  February,  1877, 
certain  real  property  was  transferred  by  deed 
to  the  plaintiff,  under  an  agreement  that  he 
should  reconvey  tlie  same  to  the  defendants, 
for  whom  the  consideration  of  the  transfer  to 
the  plaintiff'  was  paid  by  a  third  person.  The 
defendants  were  in  possession  of  the  property 
at  the  time  of  the  transfer,  and  so  continued 
until  the  commencement  of  the  action  in  April, 
1881,  the  plaintiff  retaining  the  naked  legal 
title.  It  was  held  that  a  trust  resulted  in 
favor  of  the  defendants,  and  that  they  were 
not  guilty  of  laches  in  failing  to  assert  their 
rights  against  the  plaintiff  until  he  had  taken 
some  steps  to  disturb  them:  Barroilhet  v.  An- 
spachcr,  68  Id.  116.  An  action  to  enforce  a 
resulting  trust  against  the  personal  representa- 
tives of  a  deceased  trustee  is  not  founded  upon 
a  claim  or  demand  against  the  estate  of  the 
deceased,  within  the  meaning  of  section  1880 
of  the  Code  of  Civil  Procedure.  In  such  an 
action,  the  original  cestui  que  trust  may  testify 
to  facts  occurring  prior  to  the  death  of  the 
trustee:  Myers  v.  Eeinstein,  67  Id.  89. 


853.     Resulting  trusts. —T\niere,    in  a        991.     Trade-marks.  —  Wliere  a    person 
purchase  of  land,  one  person  pays  the  consid-    has  established  a  business  in  the  manufacture 
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and  sale  of  goocI>,  and  carries  it  on  under  a 
given  name  or  with  a  particular  mark,  whether 
the  words  and  devices  adopted  by  him  consti- 
tute a  trade-mark  or  not,  another  person  can- 
not assume  the  same  name  or  mark,  or  the 
same  with  a  slight  alteration,  in  such  a  way  as 
to  induce  others  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  person  who  has 
given  a  reputation  to  the  name  or  mark :  Pierce 
V.  Guittard,  6S  Cal.  C8.  Since  the  adoption  of 
the  codes,  no  one  can  acquire  the  exclusive 
right  to  the  use  of  a  name  or  trade-mark  in  this 
state,  except  by  filing  it  for  record  witli  the 
secretary  of  state,  as  provided  by  section  3197 
of  the  Political  Code:  Whittier  v.  Dktz,  GG 
Id.  78. 

993.  Sale  of  good-will  — Drawing  off 
customers.  —  The  actioa  mms  brouglit  to  fore- 
close a  mortfrage.  In  his  cross-complaint,  the 
defendant  alleged  in  efifcct  that  the  promissory 
note  secured  by  the  morLgage  was  given  by 
him  in  part  payment  of  certain  tangible 
property  and  the  good-will  of  a  business  pur- 
chased from  the  plaintiff;  that  after  the  sale, 
the  plaintiff  had  willfully  proceeded  to  draw 
off  the  defendant's  customers,  and  had  deprived 
him  to  a  large  extent  of  the  good-will  so  pur- 
chased, and  had  thereby  damaged  him  in  a  sum 
greater  than  the  amount  due  on  the  note.  The 
prayer  was,  that  the  note  be  adjudged  fully 
paid,  satisfied,  and  discharged.  It  was  held  that 
the  acts  of  the  plaintiff  were  a  breach  of  the 
warranty  attending  the  sale  of  the  good-will, 
for  which  the  plaintiff  was  liable  in  damages, 
although  the  defendant  had  not  rescinded  tlie 
sale:  Snow  v.  Holmes,  71  Cal.  142;  and  fur- 
ther, that  the  defense  was  properly  pleaded  by 
way  of  cross-complaint,  as  the  relief  sought 
was  affirmative,  and  related  to  or  depended 
upon  the  contract  or  transaction  upon  which 
the  action  was  founded:  Id. 

1014.  Accretion. — A  deed  conveying 
land,  formerly  fronting  on  a  river,  by  its  sec- 
tion number  passes  title  to  land  added  thereto 
by  accretion:  Tappendorf  v.  Doivning,  70  Cal. 
109. 

1016.  Islands:  See  ante,  sec.  GG2,  and 
note. 

1044.     What  may  be  transferred.  — 

Under  the  sections  in  this  article,  an  owner  of 
land  in  the  possession  of  a  tenant  may  execute 
a  valid  lease  thereof  to  a  third  person  before 
the  expiration  of  the  former  lease,  and  before 
the  prior  tenant  has  surrendered  the  posses- 
sion: nice  V.   Wldtmore,  74  Cal.  GI9. 

1054.  Delivery.  —  The  execution  of  a 
written  instrument  includes  its  delivery:  Clark 
V.  Child,  GO  Cal.  87. 

Deeds.  —  A  written  instrument  in  the  form 
of  a  convej'ance  of  land  does  not  take  effect  as 
a  deed  until  it  is  delivered  with  the  intent  that 
it  shall  so  operate:  IJihbcrd  v.  Sniit/i,  07  Cal. 
547;  Bank  of  Ilealdshurrj  V.  Bailhnche,  Gold.  3'27. 
What  constitutes  delivery  is  chiefly  a  question 
of  fact,  but  a  delivery  is  not  complete  until 
the  grantor  has  so  dealt  with  tlie  instrument 
as  to  lose  all  control  over  it;  and  whether  he 
lias  done  so  depends  upon  the  intent,  to  be  de- 
duced from  all  the  surroundincf  circumstances: 


Ilihherd  v.  Smith,  07  Id.  547.  The  possession 
of  a  deed  by  the  grantee  named  therein,  or  by 
a  person  claiming  under  him,  is  prima  facie 
evidence  of  its  deliver}':  Ward  v.  Dowjherty, 
75  Id.  240.  A  finding  that  certain  deeds  un- 
der wliich  the  plaintiffs  claim  were  never  de- 
livered was  held  supported  by  the  evidence: 
BurroujJis  v.  De  Couts,  70  Id.  302.  To  con- 
stitute a  delivery  of  a  deed,  there  must  bo  an 
acceptance  by  the  grantee.  Power  to  make  a 
settlement  of  a  defalcation  to  a  bank,  and  ac- 
cept a  deed  of  real  estate  in  satisfaction  and 
release,  is  a  function  of  the  board  of  directors, 
and  not  of  any  individual  director  or  ofUccr: 
Bnnh  of  TIeahUhurg  v.  Bailhache,  05  Id.  327. 
Where  a  deed  was  executed  to  a  bank,  and  the 
notary  handed  it  to  one  of  the  directors,  who 
was  instructed  by  the  grantor  that  the  deed 
was  not  to  be  delivered  to  the  bank  until  cer- 
tain matters  in  dispute  between  the  grautor 
and  grantee  were  settled,  it  was  held  that  there 
was  no  delivery:  Id. 

1055.  Delivery. — Under  this  section,  ■<% 
deed  duly  executed  is  presumed  to  have  been 
delivered  at  its  date:  Ward  v.  Dougherty,  lb 
Cal.  240. 

1057.  Escrows. — A  deed  delivered  to  a 
third  person,  to  be  held  by  him  until  tlie  per- 
formance of  a  speciticd  condition,  and  then  to 
be  delivered  to  the  grantee,  is  an  escrow:  Can- 
non v.  IlaiuUey,  72  Cal.  133.  The  authority  of 
the  custodian  of  a  deed  to  hold  the  same  as  an 
escrow,  and  to  deliver  it  upon  the  performance 
of  a  stipulated  condition,  need  not  be  in  writ- 
ing: Id-  An  escrow  cannot  be  revoked  by  the 
grantor,  but  will  take  effect  upon  the  perform- 
ance of  the  condition  on  which  it  M'as  deliv- 
ered. Upon  such  performance,  the  depositary 
becomes  the  custodian  of  the  grantee,  holding 
the  deed  for  him,  and  his  possession  as  custo- 
dian is  tl*e  possession  of  the  grantee:  Id. 
Wliere  a  deed  is  deposited  in  escrow  on  the 
condition  that  it  should  be  delivered  by  the  de- 
positary to  the  grantee  named  therein  upon  the 
expiration  of  a  stated  period,  unless  the  grantor 
within  that  time  should  pay  the  grantee  an  in- 
debtedness due  to  him,  the  grantor  has  no 
right,  witliout  paj'ing  sucli  indebtedness,  to 
make  a  subsequent  deed  to  a  third  person,  and 
if  he  does  so,  the  second  grantee,  having  notice 
of  the  escrow,  acquires  no  title  as  agaiust  the 
prior  grantee:  Conncau  v.  Gels,  73  Id.  170. 
On  the  8th  of  Deceudjer,  1833,  the  plaintiff 
and  certain  of  the  defendants  entered  into  a 
contract  for  the  sale  of  the  land  in  controversy. 
In  pursuance  of  the  contract,  the  defendants 
executed  a  deed  of  the  land  to  the  plaintiff, 
and  deposited  the  same  with  a  third  person,  to 
be  by  him  delivered  to  the  plaintiff'  upon  the 
payment  of  the  purchase  price.  No  time  for 
the  payment  was  fixed  bj'  the  contract.  Ihe 
plaintiff  immediately  took  possession  of  the 
property,  by  direction  of  the  grantors,  and  on 
the  11th  of  December,  1883,  tendered  the  pur- 
chase price  to  the  custodian  of  the  deed.  It 
was  held  that  the  deed  was  an  escrow,  and 
that  the  lender  of  the  purchase  price  was 
made  within  a  reasonable  time,  and  was  suffi- 
cient without  being  kept  good:  Cannoii  v. 
Ilandley,  72  Id.  133.  Sec  further,  on  the  sub- 
ject of  escrows,  McDonald  v.  Huff,  77  Id. 
279. 
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1059.    Delivery  to  third  person.  —  The 

delivery  of  a  Jcctl  to  a  stranger  for  the  benefit 
of  the  grantee  is  deemed  to  be  a  constructive 
delivery  to  the  latter  only  when  liia  assent 
thereto,  or  facts  which  authorize  a  presumption 
of  such  assent,  is  shown:  Ilibherd  v.  Smith, 
G7  Cal.  547.  Where  a  deed  presumptively 
beucfieial  to  the  grantee  is  delivered  to  a  third 
jjcrson  for  his  use,  without  his  knowledge  or 
prior  authorization,  the  subsequent  assent  of 
the  grantee  to  the  delivery  will  not  operate  to 
defeat  the  lien  of  a  judgment  creditor  of  the 
grantor  which  attached  to  the  premises  sought 
to  be  conveyed  after  the  date  of  the  delivery 
and  before  the  assent  of  the  grantee:  Id. 

1069.  Restrictions.  —  A  deed  convey- 
ing to  a  mining  company  the  right  to  erect 
and  maintain  a  reservoir  upon  the  land  of  the 
grantor,  with  a  right  of  way  across  such  land 
for  a  water  ditch  leading  from  the  reservoir  to 
a  mine  of  the  grantee,  in  consideration  that 
the  grantor  should  have  the  right  to  appro- 
l^riate  to  his  own  use,  and  to  conduct,  wher- 
ever he  should  desire,  so  much  of  the  waste 
water  flowing  from  the  reservoir  as  he  saw  fit, 
docs  not  impose  any  restriction  upon  the  dis- 
position that  the  grantee  may  make  of  the 
waters  of  the  reservoir,  or  prevent  it  from 
allowing  another  person  to  tap  its  ditch  and 
conduct  the  water  therefrom  at  a  point  be- 
tween its  mine  and  the  land  of  the  grantor: 
Bryan  v.  Idalio  Quartz  Mining  Co.,  73  Cal.  249. 

1093.  Consideration,  —  No  considera- 
tion need  be  expressed  in  a  deed  of  conveyance 
in  order  to  give  it  effect,  nor  is  it  material  that 
the  deed  was  intended  to  hinder  and  delay 
creditors,  so  far  as  its  sufficiency  to  pass  the 
legal  title  is  concerned:  Goad  v.  Moidton,  67 
Cal.  536.  And  in  an  action  of  ejectment,  the 
deed  under  which  the  plaintiff  claims  title  to 
tlie  premises  in  controversy,  if  regular  in  form 
and  properly  executed,  is  admissible  in  evi- 
dence without  allegation  or  proof  of  the  pay- 
ment of  the  consideration  for  its  execution: 
Martin  v.  Splivalo,  69  Id.  611.  The  presump- 
tion is  that  the  consideration  of  a  deed  of  con- 
veyance was  paid  by  the  grantee  named  in  the 
deed.  This  presumption,  and  the  express 
declarations  of  the  deed  in  that  respect,  may 
be  overcome  by  parol  proof,  but  to  have  that 
effect  the  evidence  must  be  full,  clear,  and  satis- 
factory: Antliony  v.  Chapman,  65  Id.  73.  A  deed 
purporting  on  its  face  to  be  executed  for  the 
consideration  of  five  thousand  dollars  will  not 
be  presumed  beneficial  to  the  grantee,  in  the 
absence  of  any  evidence  that  the  consideration 
has  been  pai(i :  Hibberd  v.  Smith,  67  Id.  547. 

Description.  —  Where  the  description  in  a 
deed  is  false  in  some  particulars,  but  a  sufii- 
cient  description  remains  after  rejecting  the 
part  which  is  false,  effect  must  be  given  to  the 
deed:  Irving  v.  Cunningham,  66  Cal.  15.  In 
construing  a  doubtful  description,  the  court 
must  assume  ae  nearly  as  possible  the  position 
of  the  contracting  parties,  and  consider  the 
circumstances  of  the  transaction  between 
them,  and  then  read  and  interpret  the  words 
used  in  the  light  of  those  circumstances:  Truett 
V.  Adams,  66  Id.  218.  Wlien  a  tract  is  known 
and  designated  by  a  general  name,  a  grant 
describing  the  land  by  such  name  passes  the 
e:itire  tract:  Id.     Where,  in  a  deed  conveying 


a  given  quantity  of  land,  there  is  not  sufficient 
certainty  in  the  other  terms  of  its  description, 
the  number  of  acres  is  an  essential  part  of  Iho 
description:  Hall  v.  Shotwdl,  66  Id.  379. 
Where  land  intended  to  be  conveyed  is,  by 
mistake,  omitted  from  the  description  con- 
tained in  the  deed,  tlie  grantee  acquires  the 
equitable  title  thereto,  and  may  set  up  the 
same  as  a  defense  in  an  action  of  ejectment 
brought  against  him  by  a  subsequent  pur- 
chaser of  the  legal  title  with  notice  of  his 
equity,  without  asking  for  a  reformation  of 
the  deed:  Meeker  v.  Dalton,  lo  Id.  155.  A 
deed  describing  the  property  intended  to  be 
conveyed  as  "three  fractions  of  lot  7,  J  and 
K,  Fourth  and  Fifth  streets,  Sacramento 
City,"  is  void  for  uncertainty:  Try  on  v.  Ilun- 
toon,  67  Id.  325.  Such  a  deed  is  sufficient 
to  give  color  of  title,  and  possession  under 
it  for  the  requisite  time  will  give  a  perfect 
title  iinder  the  statute  of  limitations:  Id. 
A  deed  which  shows  upon  its  face  that 
tliere  are  two  lots  to  which  the  description 
equally  applies  is  void  for  uncertainty,  and 
parol  evidence  is  inadmissible  to  explain  the 
ambiguity:  Brandon  v.  Leddy,  67  Id.  43.  In 
an  action  to  quiet  title,  the  defendants  of- 
ercd  ia  evidence  a  deed  which  purported  to 
convej''  a  tract  of  land  including  the  prem- 
ises in  controversy,  but  contained  no  men- 
tion of  the  quantity  of  land  embraced 
therein.  The  plaintiff  objected  to  the  intro- 
duction of  the  deed;  and  to  sustain  his  objec- 
tion, offered  to  p)rove  by  parol  that,  at  the 
time  the  deed  was  executed,  the  tract  was 
supposed  to  contain  a  less  quantity  of  land 
than  it  actually  did,  and  that  the  deed  was  not 
intended  to  convey  the  land  ia  controversy. 
It  was  held  that  the  evidence  offered  by  the 
plaintiff  did  not  go  to  the  admissibility  of  the 
deed,  but  to  its  effect,  and  that  the  terms  of 
the  deed  could  not  be  varied  or  contradicted 
by  such  evidence:  Dent  v.  Bird,  67  Id.  652; 
see  Truett  v.  Adams,  66  Id.  218;  Cleveland  v. 
Choate,  77  Id.  73. 

Filling  in  blank  after  execution.  —  A 
deed  in  which  the  name  of  the  grantee  is  left 
blank  by  the  grantor  at  the  time  of  its  execu- 
tion, and  afterward  inserted  without  his  au- 
thority, does  not  convey  any  title,  nor  does  it 
become  sufficient  for  the  purpose  of  passing 
the  legal  title  from  the  fact  that  the  grantee 
enters  into  possession,  and  paj's  the  piirchase 
price:  Argueilo  v.  Bours,  67  Cal.  447. 

1105.  Q,uitclaim  deeds. — A  quitclaim 
deed  executed  prior  to  the  act  of  February  22, 
1854,  is  sufficient  to  pass  any  estate  the  gran- 
tor had,  and  to  enable  the  grantee  to  maintain 
ejectment  if  his  grantor  could  have  done  so: 
Bego  V.  Van  Pelt,  6o  Cal.  254. 

1 106.  Conveyance  by  estoppel.  —  The 

defendant  hehl  a  certificate  of  purchase  under 
a  foreclosure  sale.  The  time  for  redemption 
had  passed,  and  he  conveyed  the  premises  by- 
quitclaim  deed  to  plaintiff'  's  grantor  before  the 
sheriff's  deed  had  been  made  to  him;  it  was 
held  that  the  sheriff 's  deed  subsequently  made 
to  defendant  is  void  as  between  him  and  plain- 
tiff: Ward  V.  Dougherty,  75  Cal.  240;  see 
Klumpke  V.  Baker,  68  Cal.  559. 

1107.  Subsequent  purchaser  with 
notice.  —  A   subseqiient  purchaser  from  the 
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grantors  with  notice  of  the  prior  deed  is  bound 
by  all  the  equities  of  the  jjlaintifF,  and  holds 
the  legal  title  in  trust  for  him:  Cannon  v. 
Handley,  72  Cal.  133. 

1108.  Conveyance  by  life  tenant:  See 

Sepulveda  v.  Sepulveda,  77  Cal.  G05. 

1 109.  Condition     subsequent.  —  An 

agreement  by  the  grantee  in  a  deed,  forming 
part  of  the  consideration  therefor,  to  assume 
and  pay  a  mortgage  previously  executed  on  the 
land  by  the  grantor,  does  not  constitute  a  con- 
dition upon  the  breach  of  which  the  title 
would  revest  in  the  grantor.  Such  a  deed 
vests  the  title  in  the  grantee,  and  his  right  to 
the  possession  of  the  land  conveyed  cannot  be 
defeated  by  showing  that  he  had  failed  to 
pay  the  mortgage:  Martin  v.  Splivalo,  G9  Cal. 
611. 

1113.  Covenants.  — The  defendants,  by 
a  deed  of  grant,  bargain,  and  sale,  conveyed 
certain  laud  to  the  plaintiflp,  and  expressly 
covenanted  therein  "to  warrant  and  defend 
the  premises  against  all  persons  lawfully  claim- 
ing the  same  by,  through,  or  under  them." 
At  the  time  of  the  coiaveyance  the  grantor  of 
the  defendants  was  in  possession  of  the  prem- 
ises, claiming  that  his  deed  to  them,  although 
absolute  in  form,  was  intended  as  a  mortgage. 
He  subsequently  brought  an  action  against 
the  plaintiff  and  the  defendants  to  redeem 
from  such  alleged  mortgage.  The  plaintiff 
defended  the  action,  and  afterwards  brought 
an  action  against  him  to  recover  possession  of 
the  premises.  In  both  actions  the  plaintiff 
was  successful.  It  was  held  that  there  had 
been  no  breach  of  either  the  express  or  implied 
covenants  in  the  deed  to  the  plaintiff:  JVest  v. 
Masson,  67  Cal.  169. 

1 140.  Passing  of  title.  —  Whether  a 
contract  is  an  executory  contract  of  sale, —  in 
other  words,  whether  the  title  passes,  —  is  a 
question  of  intentiou,  to  be  collected  from  the 
whole  contract.  If  from  the  whole  contract  it 
appears  that  the  intentiou  was  that  the  title 
should  pass,  aiul  that  the  ventlor  should  retain 
a  mere  lien  for  the  price,  any  different  charac- 
terization or  naming  of  the  transaction  by  the 
parties  is  not  to  be  regarded:  Palmer  v.  Hoio- 
ard,  72  Cal.  293.  Where  a  party  delivers  pos- 
session of  personal  jjroperty  to  another  under 
an  agreement  to  sell  in  consideration  of  a  cash 
payment  and  other  deferred  payments,  time 
being  of  the  essence  of  the  agreement,  the  con- 
tract is  executory,  and  no  title  passes  until  the 
deferred  payments  are  made,  and  a  failure  to 
make  them  according  to  the  terms  of  the 
agreement  entitles  the  vendor  to  the  posses- 
sion of  the  property:  8ere  v.  McGovern,  05  Id. 
2-l'l.  The  defendants  sold  to  the  plaintiffs  a 
band  of  horses,  then  running  at  large,  for  a 
stipulated  price,  and  guaranteed  that,  when 
gathered  up,  they  should  amount  to  a  certain 
number.  Between  the  date  of  the  sale  and  the 
gathering  up  of  the  horses,  two  of  them  died. 
It  was  held  that  the  plaintiffs  must  suffer  the 
loss:  Girdner  \.  Bciwkk,  69  Id.  112. 

1147.  Statute  of  frauds. —  An  action 
was  brought  to  recover  the  possession  of  certain 
IcUid  to  which  the  defendant  claimed  to  be  en- 


titled under  a  parol  gift  from  her  father-in-law. 
At  the  time  of  the  gift  the  defendant  was 
in  possession  of  the  premises,  and  subse- 
quently so  continued,  without  making  any  im- 
provements thereon,  until  the  house  in  which 
she  resided  was  destroyed  by  lire.  After  the 
tire,  and  subsequent  to  the  death  of  the  donor, 
the  j)erson  to  whom  the  land  was  distributed 
upon  the  settlement  of  his  estate,  without  ob- 
jection from  the  defendant,  erected  a  new 
house  thereon,  of  which  the  defendant  surrep- 
titiously took  possession.  The  gift  was  made 
upon  an  understanding  that  the  defendant 
would  continue  to  support  and  educate  her 
minor  child.  It  was  held  that  the  gift  was 
void  under  the  statute  of  frauds,  and  that  the 
defendant  had  acquired  no  equitable  rights 
which  could  prevail  against  the  legal  title:  An- 
son V.  Toionsend,  73  Cal.  415. 

1149.  Before  gift  causa  mortis  can 
take  effect,  the  donor  must  part,  not  only 
with  the  possession,  but  also  with  all  present 
control  and  dominion  over  the  subject  of  the 
gift:  Daniel  v.  Siniih,  75  Cal.  548. 

Gift  causa  mortis.  —  Where  a  person  in 
extremis  takes  a  package  of  bonds  from  beneath 
his  pillow  and  hands  it  to  a  donee,  saying,  in 
substance,  "These  bonds  are  for  you,"  an  in- 
tention to  give  is  sufficiently  manifested  to 
constitute  a  valid  gift  causa  mortis:  Vandor  v. 
Roach,  73  Cal.  014.  In  the  ab.vence  of  circum- 
stances surrounding  a  gift  caufa  mortis,  tend- 
ing to  create  a  suspicion  of  wrong,  the  burden 
of  proof  does  not  rest  upon  the  donee,  to  show 
that  no  fraud  wa3  practiced  upon  the  deceased, 
or  that  he  was  of  sound  and  disposing  mind  at 
the  time  of  the  gift:  Id.  In  an  action  to  com- 
pel the  administrator  of  the  estate  of  a  deceased 
person  to  make  a  written  transfer  of  certain 
United  States  registered  bonds  alleged  to  have 
been  given  to  the  plaintiff  by  the  deceased,  it 
was  held  that  the  evidence  was  sufficient  to 
identify  the  bonds  given  with  those  described 
in  the  complaint:  Id. 

1185.  Transposition  of  initials  of 
grantor.  —  The  action  was  brought  to  quiet 
the  title  to  certain  land  against  one  P.  D. 
Green.  On  the  trial,  the  plaintiffs,  after  prov- 
ing that  the  defendant  had  formerly  oAvncd 
the  land,  offered  in  evidence  a  certified  copy 
of  a  deed  taken  from  the  records  of  the  county 
recorder's  office,  dated  on  the  6th  of  February, 
1869,  and  purporting  to  be  signed  by  V.  I>. 
Green.  In  the  body  of  the  deed  the  grantor 
was  named  D.  P.  Green,  and  proof  of  its  exe- 
cution was  made  by  a  subscribing  witness, 
whose  afiidavit  stated  "that  he  was  present 
and  saw  D.  P.  Green,  known  to  him  to  be  the 
same  person  described  in  and  who  executed 
the  annexed  instrument  as  a  party  thereto, 
sign,  seal,  and  deliver  the  same,"  etc.  The 
defendant  objected  to  the  admission  of  the 
copy  on  the  ground  that  it  did  not  purport  to 
have  been  acknowledged  by  the  part}'  who 
signed  it.  It  was  held  that  the  objection  to 
the  copy  on  the  ground  that  it  had  not  been 
shown  that  the  original  was  not  in  the  posses- 
sion or  under  the  control  of  the  plaintiff,  not 
having  been  made  on  the  trial,  was  waived 
and  could  not  be  raised  on  appeal;  and  tliat 
the  copy  was  admissible  and  sufficient  to  cast 
the  burden   upon   the   defendant   of   showing 
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that  he  did  not  in  fact  execute  the  deed:  Ben- 
nett V.  Green,  74  Cal.  4'25. 

1186.  Acknowledgment  by  a  mar- 
ried woman.  —  A  deed  of  a  married  woman 
conveys  uo  title  unless  it  is  acknowledged  by 
her  in  conformity  with  the  requirements  of  the 
statute.  A  proper  acknowledgment  made 
subsequent  to  her  conveyance  to  a  second 
grantee  will  not  cure  the  defect:  Durfee  v. 
Oarvey,  65  Cal.  40G;  Bank  of  Ilealdshurg  v. 
Bailhache,  65  Id.  327.  A  mortgage  executed  by 
a  married  woman  upon  her  separate  real  es- 
tate is  an  "instrument"  and  "conveyance," 
within  the  meaning  of  those  words  as  used  in 
this  section  and  section  1187  of  the  Civil  Code, 
and  unless  acknowledged  by  her  after  an  ex- 
amination separate  and  apart  from  her  hus- 
band, is  void:  Tolman  v.  Smith,  74  Id.  345. 
A  plaintiff  was  a  married  woman,  her  mar- 
riage having  been  contracted  in  England  in 
the  year  1855,  of  which  country  her  husband 
then  was,  and  ever  since  has  been,  a  resident. 
Since  the  year  1883,  the  plaintiff  has  been 
living  in  California,  separate  and  apart  from 
her  husband,  and,  up  to  the  year  1878,  in 
meretricious  relations  with  the  defendant, 
passing  as  his  wife,  and  completely  ignoring 
her  marriage.  In  1873,  she  conveyed  to  the 
defendant  certain  real  property  acquired  by 
her  in  California.  The  certificate  of  acknowl- 
edgment to  the  deed  of  conveyance  was  in  the 
ordinary  form,  and  not  in  that  prescribed  by 
the  statute  for  the  acknowledgment  of  a  mar- 
ried woman.  It  was  held  that  the  plaintiff 
could  not  avoid  the  deed  on  account  of  the  de- 
fective acknowledgment:  Hand  v.  Hand,  68 
Id.  135.  A  deed  is  duly  acknowledged  by  a 
married  woman  when  the  notary  certifies  that 
he  "made  her  acquainted  with  the  contents 
of  the  instrument,"  although  the  deed  shows 
that  it  is  subject  to  conditions  contained  in 
another  instrument  not  signed  by  her,  and  not 
executed  in  fact  at  that  time,  and  the  con- 
tents whereof  were  unknown  to  the  notary: 
Bull  V.  Coe,  77  Id.  54. 

1213.    Record  of  deed  as  evidence.  — 

An  authenticated  copy  of  the  record  of  a  deed 
is  imma  facie  evidence  of  the  genuineness,  due 
execution,  and  delivery  of  the  original  deed: 
Anthony  v.  Chapman,  65  Cal.  73;  but  conced- 
ing that  the  record  of  a  deed  which  is  intro- 
duced in  evidence  without  objection  is  prima 
facie  evidence  of  the  genuineness,  due  execu- 
tion, and  delivery  of  the  original,  still  it  is 
only  prima  facie  evidence  of  those  facts,  and 
may  be  rebutted:  Burroualis  v.  De  C'outs,  70 
Id.  362. 

1233.  Homestead  may  be  created  in 
land  partly  separate  and  partly  common, 
and  a  liling  of  such  homestead  by  the  wife  is  a 
sufficient  consent  to  the  filing  on  her  separate 
property:  Arendt  v.  Mace,  76  Cal.  315. 

Land  held  by  tenants  in  common. -- 
Prior  to  the  act  of  March  9,  18G8,  a  homestead 
could  not  be  acquired  in  laud  held  by  the 
claimant  in  joint  tenancy  or  as  a  tenant  in  com- 
mon: Fitzgerald  v.  Fernandez,  71  Cal.  504. 
Under  section  1  of  the  act  of  March  9,  1868,  a 
tenant  in  common  of  land,  who  was  not  in  the 
exclusive  occupancy  thereof,  and  did  not  have 
the  same  inclosed,  could  not  acquire  a  home- 


stead therein  to  the  extent  of  his  undivided  in- 
terest; nor  was  a  homestead,  recorded  by  liim 
on  such  land  prior  to  the  passage  of  the  act, 
rendered  valid  by  the  provisions  of  section  2  of 
the  act:  Id. 

Lot  having  two  houses  thereon.  —  An 
owner  of  a  lot  of  land  having  two  houses 
thereon,  which  are  separated  from  each  other 
by  a  fence,  who  exclusively  resides  in  one  of 
the  houses,  the  other  being  occupied  by  a  ten- 
ant, can  acquire  a  homestead  only  on  that  part 
of  the  lot  on  which  the  house  in  which  he  re- 
sides is  situated:  Maloney  v.  Hefer,  75  Cal. 
422.  See  In  re  Allen,  decided  January  25, 
1888. 

Homestead  filed  during  litigation.  — 
A  homestead  is  not  fraudulent  as  to  creditors 
of  the  declarant  because  made  during  the  pro- 
gress of  litigation  which  subsequently  results 
in  an  ordinary  money  judgmeni;  against  him: 
Fitzell  V.  Leaky,  72  Cal.  477.  The  head  of  a 
family,  having  property  subject  to  a  home- 
stead declaration,  and  who  is  indebted  to 
third  persons,  may,  notwithstanding  his  in- 
debtedness, exercise  his  right  of  homestead; 
and  the  fact  of  his  having  done  so  is  not  in 
itself  sufficient  evidence  of  fraud  to  invalidate 
the  homestead  claim  at  the  instance  of  his 
creditors :  King  v.  Gotz,  70  Id.  2.')6.  A  person 
residing  with  his  family  on  community  prop- 
erty, which  he  had  previously  conveyed  by  a 
deed  of  trust  to  secure  an  indebtedness,  has 
such  an  interest  in  the  property,  notwithstand- 
ing the  trust  deed,  as  entitles  him  to  make  a 
valid  claim  of  homestead  thereon:  Id.  The 
demanded  premises  were  intended  to  be,  but 
by  mutual  mistake  were  not,  included  in  a 
conveyance  of  certain  lands  executed  by  the 
plaintiff,  Flavel  Hayford,  to  the  defendant, 
Catherine  Kocher.  Afterwards,  a  decree  of 
reformation  was  made  and  entered,  by  which 
the  conveyance  was  made  to  include  the  omitted 
premises.  After  the  execution  of  the  convey- 
ance, and  before  the  commencement  of  the  ac- 
tion for  its  reformation,  the  plaintiff,  Lydia 
A.  Hayford,  wife  of  Flavel  Hayford,  selected 
the  premises  as  a  homestead,  knowing  at  the 
time  that  the  parties  to  the  conveyance  in- 
tended that  the  property  should  be  included, 
and  that  it  had  been  omitted  by  mutual  mis- 
take. It  was  held  that  no  homestead  rights 
attached  to  the  property:  Hayford  v.  Kocher, 
65  Id.  389. 

1239.  Homestead  selected  from  sepa- 
rate property  of  wife:  See  Beck  v.  Soward, 
76  Cal.  527. 

1240.  liiability  of  homestead  for 
debts. — The  attempted  execution  sale  of  a 
homestead,  under  a  judgment  which  cannot  be 
enforced  against  it,  is  void:  Wagr/le  v.  Worthy, 
74  Cal.  266.  An  action  was  brought  by  a  judg- 
ment creditor  of  an  insolvent  to  establish  and 
enforce  a  constructive  trust  as  against  him  in 
certain  land  which  had  been  set  aside  to  him 
in  the  insolvency  proceedings  as  a  homestead, 
on  the  ground  that  the  same  was  not  a  valid 
homestead  when  the  order  setting  it  aside  was 
made,  and  that  the  court  was  induced  to  make 
the  order  through  the  fraudulent  representa- 
tions of  the  defendant  that  it  was  a  homestead. 
The  complaint  alleged  that  the  plaintiff  had  no 
notice  of  the  order,  or  of  the  fraud  of  the  de- 
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fendant,  until  about  two  years  x>rior  to  the 
commencement  of  the  action.  It  was  held 
that  the  statute  of  limitations  commenced  to 
run  against  the  action  from  the  time  of  the 
termination  of  the  insolvency  proceedings,  and 
barred  the  same  at  the  expiration  of  four 
years:  Hccht  v.  Slaney,  72  Cal.  363;  and  fur- 
ther, that  the  order  setting  aside  the  home- 
stead being  a  matter  of  public  record  in  the 
insolvency  proceedings,  the  plaintiff  was 
charged  with  notice  thereof,  and  that  igno- 
rance of  the  fraud  would  not  stay  the  run- 
ning of  the  statute:  Id.  On  the  28th  of  June, 
1880,  one  Kelly  procured  a  right  of  way  from 
the  plaintiff  across  the  lands  of  the  latter  for 
the  purpose  of  constructing  a  water  ditch,  and 
on  the  same  day  granted  to  the  plaintiff  one 
fourth  interest  in  the  right  of  way,  on  condi- 
tion that  he  would  bear  his  proportionate  part 
of  the  expenses  of  construction.  Thereafter 
the  parties  jointly  constructed  the  ditch,  and 
have  since  jointly  maintained  the  same,  and 
the  plaintiff  has  used  the  water  flowing  therein 
for  the  purpose  of  irrigating  his  lands.  Kelly, 
having  paid  more  than  his  proportionate  part 
of  the  cost  of  construction,  brought  an  action 
against  the  plaintiff  for  the  excess,  in  which 
an  ordinary  money  judgment  was  rendered  in 


his  favor.  After  the  findings  in  that  action 
had  been  filed,  but  before  tlie  judgment  waa 
entered,  the  plaintiff  herein  filed  a  declaration 
of  homestead  on  the  land  through  which  the 
ditch  was  constructed.  The  present  action 
was  brought  to  enjoin  the  defenilant  as  sheriff 
from  selling  the  interest  of  the  plaintiff  in  the 
ditch,  and  water  flowing  therein,  under  the 
above-mentioned  judgment.  It  was  held  that 
the  interest  of  the  plaintiff  in  the  ditch  and 
water  was  appurtenant  to  and  a  part  of  his 
homestead,  and  was  not  liable  to  be  sold  under 
the  judgment,  and  that  Kelly,  after  obtaining 
a  persoaal  judgment  against  the  plaintiff  for 
his  proportion  of  the  construction  expenses, 
could  not  claim  that  the  title  of  the  plaintiff  to 
the  ditch  was  conditional  upon  full  payment: 
F'dzell  v.  Leahj,  72  Id.  447.  And  further,  that 
the  transaction  did  not  create  a  partnership 
between  the  plaintiff  and  Kelly,  either  in  the 
ditch  as  a  mere  conduit,  or  in  the  water  flow- 
ing through  it,  so  as  to  create  a  lien  thereon  in 
favor  of  one  of  the  partners  advancing  more 
than  his  proportion  of  the  capital;  nor  did  it 
constitute  them  tenants  in  common  of  the  land 
traversed  by  the  ditch,  so  as  to  prevent  the 
plaintiff  from  filing  a  declaration  of  home- 
stead thereon:  Id. 


1241.    Homestead  subject  to  execution — Conditions  of. 

Sec.  1241.  The  homestead  is  subject  to  execution  or  forced  sale  in  satis- 
faction of  judgments  obtained, — 

1.  Before  the  declaration  of  homestead  was  filed  for  record,  and  which  con- 
stitute liens  vipon  the  pi-emises. 

2.  On  debts  secured  by  mechanics,  contractors,  subcontractors,  artisans, 
architects,  builders,  laborers  of  every  class,  material-men's  or  vendors'  liens 
upon  the  premises. 

8.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  acknowl- 
edged by  husband  and  wife,  or  by  an  unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  recorded 
before  the  declaration  of  homestead  was  filed  for  record.  [Amendinent  ap- 
proved March  9,  1887;  Statutes  and  Amendments  1887,  81;  to  take  effect  from 
and  after  its  passage.^ 

Notes  of  Decisions  Applicable  to  Sections  1241-1309. 


Liability  for  debts.  —  Under  this  section, 
one  who  furnishes  materials  for  the  construc- 
tion of  a  building  on  real  property  after  it  has 
been  impressed  with  a  homestead  cannot  ob- 
tain a  lien  thereon  for  the  materials  furnished: 
Richards  v.  Shear,  70  Cal.  187.  Where  an  in- 
solvent, under  the  act  of  1852,  petitioned  the 
county  court  to  set  apart  certain  premises  as  a 
homestead,  which  had  been,  previous  to  his 
insolvency,  occupied  as  and  declared  a  home- 
stead, the  court  has  no  jurisdiction  to  deter- 
mine that  the  premises  were  not  a  liomestcad, 
and  order  a  sale  of  them  by  the  assignee,  that 
the  proceeds  might  be  subjected  to  the  pay- 
ment of  the  insolvent's  del)ts:  Dascey  v.  Har- 
ris, G5  Id.  357.  A  court  of  equity  will  restrain 
such  sale:  Id.  An  assignment  by  an  insolvent 
of  all  his  real  and  pei'sonal  property  generally 
does  not  paas  to  the  assignee  a  crop  growing  at 
the  time  of  the  assignment  on  premises  consti- 
tuting a  homestead,  and  such  crop  cannot  be 


taken  by  the  assignee  after  it  is  harvested: 
Id.  361.  Where  a  surviving  wife  is  sued  solely 
as  the  executrix  of  her  deceased  husband,  in 
an  action  to  foreclose  a  mortgage  executed  by 
him,  a  judgment  of  foreclosure  cannot  affect 
the  individual  rights  that  she  has  in  the  mort- 
gaged property  as  a  homestead,  notwithstand- 
ing in  her  answer  as  executrix  she  sets  up  the 
fact  of  the  declaration  of  homestead  on  the 
property:  Stockton  BuihUixj  and  Loan  A^t'ny. 
Chalmers,  75  Id.  332.  Where  a  married  man 
executes  a  mortgage,  and  thereafter  files  a 
declaration  of  homestead  on  the  mortgaged 
premises,  his  wife  is  a  necessary  party  defend- 
ant in  an  action  of  foreclosure;  if  she  is  not 
made  a  party,  the  purchaser  at  the  foreclosure 
sale  is  not  entitled  to  a  writ  of  assistance  against 
the  husband:  Hefner  v.  Urton,  71  Id.  479. 

1242.     Conveyance  or  lease  of  home- 
stead. —  A  tenant  under  a  lease  of  the  home- 
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stead  executed  by  tlic  husband  without  the 
concurrence  of  the  wife  is  estoi^ped  during  the 
existence  of  the  term  from  asserting  an  ad- 
verse possession  against  either  the  husband  or 
the  wife:  MnuUUn  v.  Cox,  67  Cal.  3S7.  In  an 
action  to  declare  a  trust  under  the  provisions 
of  a  deed  from  a  husband  to  his  wife  of  prop- 
erty on  wliich  a  homestead  had  been  previously 
declared  by  the  wife,  the  declaration  of  home- 
stead is  admissible  in  evidence  for  the  purpose 
of  avoiding  the  deed:  Graves  v.  Baker,  G8  Id. 
133.  A  deed  executed  by  a  husband  to  his 
wife,  after  their  divorce,  of  community  prop- 
erty, on  which  a  homestead  had  previously 
been  declared,  is  valid,  and  passes  all  the  in- 
terest of  the  grantor;  and  a  mortgage  subse- 
quently executed  thereon  by  the  wife  alone 
creates  a  lien  on  the  entire  premises:  Griipe  v. 
Byers,  73  Id.  271. 

1243.  Abandonment.  —  A  homestead 
cannot  be  abandoned  except  in  the  mode  pre- 
scribed by  the  statute:  Porter  v.  Chapman,  65 
Cal.  365.  A  party  cannot  have  two  home- 
steads; and  if  he  attempt  to  acquire  a  second 
while  the  first  is  in  force,  the  second  is  void: 
Waggle  v.  Worthy,  74  Id.  266.  Under  the  act 
of  April  28,  1860,  a  homestead  selected  by  a 
husband  and  wife  could  not  be  abandoned  by 
their  removal  from  the  homestead  premises, 
whether  with  or  without  the  intent  of  return- 
ing thereto.  Under  that  act,  an  abandonment 
could  only  be  made  by  a  declaration  of  aban- 
donment, signed,  acknowledged,  and  recorded 
by  them  in  the  same  manner  as  a  conveyance 
of  real  property:  Tipton  v.  Martin,  71  Id.  325. 
The  removal  of  a  party  from  premises  on 
which  he  has  declared  a  homestead,  after  a 
void  execution  sale  thereof,  and  his  surrender 
of  the  possession  to  the  execution  purchaser, 
do  not  constitute  an  abandonment  of  the  home- 
stead, within  the  meaning  of  this  section  of 
the  Civil  Code,  so  as  to  enable  him  to  declare  a 
second  homestead  on  other  land:  Waggle  v. 
Worthy,  74  Id.  266. 

1349.  Special  order  after  final  judg- 
ment. —  A  proceeding  to  have  a  homestead 
appraised  at  the  instance  of  a  judgment  cred- 
itor is  not  a  proceeding  in  the  case  in  which 
the  judgment  was  rendered.  And  therefore 
the  orders  in  sucli  proceeding  are  not  appeal- 
able as  "special  orders  made  after  final  judg- 
ment": Brown  V.Starr,  75  Cal.  163. 

1252.  Confirmation  of  report.  —  Where 
the  matter  is  remanded  to  the  appraisers  for 
further  action,  they  must  make  a  report  of 
such  fiction  to  the  court,  which  report  must  be 
confirmed  or  rejected  after  reasonable  notice: 
Brown  v.  Starr,  75  Cal.  163. 

1253.  Final    judgment.  —  Where  the 

appraisers  report  that  the  property  is  of  a  cer- 
tain value,  and  the  court  remands  the  matter 
back  to  them  with  instructions  to  make 
division  of  the  property,  and  refuses  to  give 
any  other  instructions,  the  order  does  not 
amount  to  a  final  judgment.  There  is  no 
final  judgment  until  the  confirmation  of  the 
final  report:  Brown  v.  Starr,  75  Cal.  163. 

1261.  Right  of  an  adopted  child:  See 
Jn  re  Romero's  Estate,  75  Cal.  379. 


1262.  When  no  valid  declaration  of 
homestead  has  been  filed,  aii  order  of  court 
setting  apart  a  homestead  to  an  insolvent  is  a 
nullity:  Matzen  v.  Shaejfer,  65  Cal.  81. 

1263.  Head  of  family.  —  A  declaration 
of  homestead  need  not  contain  a  statement  of 
facts  showing  tlie  declarant  to  bo  the  head  of  a 
family;  a  statement  that  the  declarant  is  the 
head  of  a  family  is  sufficient:  Jones  v.  Waddy, 
66  Cal.  457. 

Value  of  premises. — A  declaration  of 
homestead  is  not  invalid,  although  the  value  of 
the  premises  claimed  as  a  homestead  is  esti- 
mated at  seven  thousand  dollars:  King  v. 
Gotz,  70  Cal.  236;  and  a  declaration  stating 
that  the  cash  value  of  the  premises  was  three 
thousand  dollars  is  a  sufficient  compliance  with 
the  provision  of  the  statute  requiring  that  the 
declaration  contain  an  estimate  of  the  actual 
cash  value:  Bead  v.  Rahm,  65  Id.  343;  so  also  is 
a  statement  that  "  the  cash  value  of  the  home- 
stead is  about  four  thousand  dollars "  suffi- 
cient as  a  statement  of  value:  Graves  v.  Baker, 
68  Id.  134. 

Actual  residence  necessary.  —  Under 
the  statute  in  force  in  April,  1869,  as  well  as 
under  the  provisions  of  the  Civil  Code,  to  con- 
stitute a  valid  homestead  the  claimant  must 
actually  reside  on  the  premises  when  the  dec- 
laration is  filed:  Pjister  v.  Dascey,  68  Cal.  572. 
The  residence  of  the  claimant  at  the  time  the 
declaration  was  filed  is  not  a  fact  of  any  gen- 
eral or  public  interest,  and  cannot  be  proved  by 
evidence  of  the  general  understanding  and  re- 
port in  the  community:  Id.  A  declaration 
may  be  made  on  real  property  upon  which  the 
claimant  has  actually  resided  only  one  day, 
although  the  family  of  the  claimant  reside 
elsewhere,  and  the  property  is  partly  rented  to 
others,  or  used  for  purposes  other  than  a  resi- 
dence: Skinner  V.  Hall,  69  Id.  195.  A  devisee 
of  a  tract  of  land,  who  resides  on  a  part  only 
of  it,  cannot  file  a  declaration  of  homestead 
thereon  so  as  to  include  a  portion  of  the  tract 
which  had  never  been  occupied  by  him,  but 
which  is  at  the  time  of  filing  the  declaration  in 
the  exclusive  possession  and  occupancy  of  a 
tenant  under  an  unexpired  lease  made  with  his 
ancestor:  Estate  of  Crowey,  71  Id.  300.  A  dec- 
laration of  homestead  covering  certain  prem- 
ises on  which  the  claimant  resided,  and  certain 
other  premises  which  were  not  occupied  by 
him,  is  valid  so  far  as  the  land  resided  on  is 
concerned:  King  v.  Gotz,  70  Id.  236. 

1265.  Death  of  husband.  —  Under  the 
homestead  act  of  1860,  as  amended  in  1862, 
the  homestead  property,  upon  the  death  of  the 
husband,  vests  absolutely  in  the  surviving 
wife  as  her  separate  property,  and  is  not 
affected  by  her  subsequent  remarriage.  There- 
after she  may  use  it  for  her  exclusive  benefit, 
and  dispose  of  it  without  the  consent  of  her 
husband,  in  the  manner  provided  by  law: 
Graham  v.  Stewarf,  68  Cal.  374;  see  Lire  Fow- 
ler's Estate,  decided  January  8,  1889. 

B-ight  of  surviving  child.  —  The  action 
was  brought  to  recover  the  possession  of  an 
undivided  one  half  of  a  tract  of  land.  On  the 
1st  of  August,  1857,  the  land  was  conveyed  to 
one  Mary  Ann  iNlanchester,  the  M'ife  of  George 
W.  Manchester,  by  a  deed  of  grant,  bargain, 
and  sale.     Manchester  and  his  wife  immedi- 
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ately  entered  into  possession,  occupied  the 
land  as  a  homestead,  and  continued  to  reside 
m  a  dwelling-house  thereon  until  the  death  of 
the  wife  on  the  3d  of  April,  1SG2.  On  the 
27th  of  April,  1861,  Manchester  filed  a  delara- 
tion  of  homestead  on  tlie  land,  properly  exe- 
cuted, acknowledged,  and  recorded,  as  required 
by  the  act  of  April  28,  1860.  After  the  death 
of  INIary  Ann  Manchester,  George  W.  Man- 
chester married  a  second  wife.  On  the  3d  of 
April,  1868,  they  executed  an  abandonment 
and  conveyance  of  the  homestead  property  to 
one  Ward,  under  whom  the  defendants  claim. 
The  abandonment  and  conveyance  were  ex- 
ecuted by  the  second  wife  in  the  name  of 
Mary  Ann  Manchester,  which  was  not  her 
true  name.  The  plaintiif  was  the  only  child  of 
George  W.  and  Mary  Ann  Manchester.  The 
court,  after  finding  the  facta  as  above  stated, 
found  as  a  conclusion  of  law  that  the  defend- 
ants were  the  owners  in  fee-simple,  and  enti- 
tled to  the  possession  of  the  land,  and  that  the 
plaintiff  was  not  entitled  to  any  part  of  the 
same.  It  was  held  that  the  question  of  own- 
ership and  right  of  possession  was  properly 
treated  as  a  conclusion  of  law:  Levins  v. 
Jiovcgno,  71  Cal.  273.  Under  section  4  of  tho 
homestead  act  of  April  28,  1869,  a  homestead 
selected  by  a  husband  and  wife  from  their 
community  property,  upon  the  death  of  either 
of  the  spouses  prior  to  tiie  amendment  of  the 
act  in  1862,  descended,  one  half  to  the  sur- 
vivor, and  the  other  half  to  the  legitimate 
child  or  children  of  the  deceased.  In  such  a 
case,  no  action  on  the  part  of  tlie  probate 
court  is  necessary  to  vest  the  title  in  the  lat- 
ter: Id. 

Action  to  recover  possession  —  Adverse 
possession.  —  A  married  woman  may  main- 
tain an  action  in  her  own  name  without  join- 
ing her  husband  to  recover  possession  of  tho 
homestead  property;  and  as  to  such  property, 
the  statute  of  limitations  will  run  against  her 
in  favor  of  an  adverse  possessor:  Manldin  v. 
Cox,  67  Cal.  387.  During  coverture,  and  while 
the  husband  remains  the  head  of  the  family, 
neither  party  to  the  marital  relation  can  hold 
the  homestead  adversely  to  the  other:  Id.  On 
a  review  of  the  evidence,  it  was  lield  that  the 
acts  of  the  defendants,  subsequent  to  their 
entry  into  the  homestead  under  a  lease  from 
the  husband,  were  not  sufficient  to  indicate  to 
the  wife  that  their  holding  was  adverse:  Id. 

Quieting  title  to.  —  A  party  owning  a 
homestead  interest  in  real  estato  may  main- 
tain an  action  to  quiet  his  title  thereto  against 
the  claim  of  others:  McKinne  v.  Sliafer,  74  Cal. 
614. 

Right  of  surviving  husband:  See  Beck 
V.  Soward,  76  Cal.  527. 

1276.  Execution  of  will.  —  The  legisla- 
ture has  power  to  prescribe  the  formalities  to 
be  observed  in  the  execution  of  a  will;  and  by 
so  doing,  it  does  not  interfere  with  the  natural 
right  of  an  individual  to  dispose  of  his  prop- 
erty as  he  sees  fit:  Entate  of  McCabe,  68  Cal. 
519.  The  subscription  by  a  witness  to  a  will 
of  the  name  of  a  testatrix,  made  under  her  di- 
rection, in  her  presence,  and  at  her  request, 
is  a  sufficient  execution  of  the  will,  although 
the  person  signing  her  name  omits  to  write  his 
own  name  near  by  as  a  witness  to  her  signa- 
ture: Estate  of  Lamjan,  74  Id.  353. 


1277.  Olog^raphic  will.  —  An  olographic 
will  is  not  invalid  because  made  and  executed 
prior  to  the  time  this  section  became  operative, 
if  the  testator  did  not  die  until  after  the  sec- 
tion took  efi'ect:  Estate  of  Learned,  70  Cal.  140. 
A  will  entirely  in  the  handwriting  of  the  tes- 
tatrix contained  a  bequest  to  the  executor  of 
certain  personal  property,  and  requested  him 
to  dispose  of  the  same  "in  the  manner  speci- 
fied in  my  letter  to  him  of  this  date."  After 
the  execution  of  the  will,  the  testatrix  dictated 
a  letter  to  the  executor  disposing  of  tho  prop- 
erty. The  letter  was  in  the  handwriting  of 
the  executor,  but  was  signed  by  the  testatrix. 
It  was  held  that  the  will  was  properly  ad- 
mitted to  probate  as  an  olographic  will,  and 
that  the  letter  was  properly  excluded:  Edate  of 
Sldllaber,  71  Id.  144.  A  document  referred  to 
in  a  will,  but  which  is  not  in  existence  at  the 
time  of  its  execution,  does  not  constitute  a 
part  of  the  will,  and  is  not  entitled  to  probate 
as  such:  Id. 

1292.  Revocation, — Where  a  testator 
■who  tears  his  name  from  a  will  is  of  unsound 
mind  at  the  time,  the  intent  with  which  the 
act  was  performed  docs  not  constitute  an  ele- 
ment of  revocation:  Estate  of  Lang,  6.5  Cal. 
19.  The  evidence  showed  that,  at  the  time  of 
the  destruction  of  the  will,  tlie  testatrix  was 
very  ill  in  bed,  and  in  a  semi-comatose  condi- 
tion; her  attendant  handetl  her  the  will,  and 
immediately  afterwards  she  saw  it  in  tb.e  lire, 
but  made  no  attempt  to  rescue  it.  \Vhether 
the  will  was  thrown  into  the  fire  by  the  testa- 
trix, or  accidentally  fell  there,  was  not  shown. 
It  was  held  that  the  evidence  did  not  prove  a 
fraudulent  destruction  of  the  will  by  tho  at- 
tendant: Estate  of  Kidder,  66  Id.  4S7. 

1299.  Marriage — Revocation.  —Where 
an  unmarried  man  has  made  a  will  and  after- 
wards marries,  tho  marriage  operates  in  case 
of  the  survival  of  the  wife  or  children  of  the 
marriage  as  a  revocation  of  the  will,  unless 
some  specitic  provision  has  been  made  by  tho 
will  itself,  or  by  a  marriage  contract  for  the 
surviving  wife,  or  by  some  settlement  or  pro- 
vision for  the  surviving  cliildren.  If  no  such 
provision  or  contract  is  made,  the  law  conclu- 
sively presumes  a  revocation  of  the  will  from 
tho  act  of  marriage:  Sanders  v.  Simcicft,  do 
Cal.  50. 

1308.  Conveyance,  when  not  revoca- 
tion. —  When  a  testator  makes  a  specilie  de- 
vise of  a  tract  of  laud,  and  then  sells  a  portion 
of  the  tract,  and  afterwards  repurchases  tliat 
portion,  the  wliole  tract  will  pass  to  the  devi- 
see on  the  death  of  tho  testator,  if  it  is  ma;u- 
fest  from  tho  terms  of  the  will  that  it  was  tlie 
intention  of  the  testator  to  dispose  of  all  tho 
property  which  he  might  own  at  the  time  of 
his  death:  Estate  of  Ilop-per,  66  Cal.  80. 

1309.  Advancements.  —  The  testator, 
a  resident  of  San  Francisco,  by  his  will,  there 
executed  on  the  nineteenth  day  of  May,  1SS3, 
bequeathed  to  certain  of  his  relatives  residing 
in  Germany  one  thousand  shares  of  tlic  stock 
of  the  B:uik  of  California,  the  same  to  be  sold 
by  his  executors,  and  tho  proceeds  divided 
among  them  in  stated  proportions.  The  will 
provided  tiiat  any  advancements  that  the  tcs- 
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tator  might  "  hereafter  personally  make  to  the 
above-named  legatees,  or  to  either  of  thein, 
shall  he  deemed  a  partial  satisfaction  of  said 
legacy,  equal  in  amount  to  the  sum  so  ad- 
vanced." Subsequent  to  the  execution  of  the 
California  will,  the  testator  went  to  Germany, 
and  there  executed  a  supplemental  will,  or 
codicil,  in  which,  after  expressly  ratifying  the 
former  will,  and  directing  that  the  testamen- 
tary dispositions   thereof   should   remain   un- 


changed, he  bequeathed  to  the  same  relatives 
and  to  others  a  large  sum  of  money,  which  he 
had  arranged  to  have  sent  from  California.  It 
was  held  that  the  bequests  of  tlie  bank  stock 
were  specific  legacies,  and  that  the  legacies 
given  by  the  codicil  were  cumulative,  and  not 
substitutionary,  and  were  not  advancements 
within  the  meaning  of  that  term  as  used  ia 
the  former  will:  Estate  of  Zeile,  74  Cal.  125. 


1313.     An  act  to  ratify  and  confirm  the  conveyance  of  certain  "pro-perty  to  trustees  for  char itahle or 

educational  ■piu-poses  by  the  city  council  or  trustees  of  any  city  of  less  titan  fifty  thousand  inhabitants, 

or  of  any  incorporated  town. 

[Approved  March  8,  1889;  1889,  94.] 

Confirming  conveyance  of  property  for  charitable  or  educational  purposes. 

Section  1.  Whenever  the  city  council  or  trustees  of  any  city  of  less  than  fifty  thousand 
inhabitants,  or  of  any  incorporated  town,  has  liy  deed  of  trust  conveyed  property,  or  any 
portion  thereof,  that  has  been  set  apart  for  a  public  park,  to  trustees,  for  charitable  or  edu- 
cational uses,  such  conveyance  is  hereby  ratified  and  confirmed;  provided,  that  no  institution 
now  existing  or  to  be  established  on  such  property  shall  hs  private  in  its  benefits,  or  sectarian 
in  its  work  or  teachings,  or  be  to  any  extent  under  the  management  or  control  of  or  in  any  way 
tributary  to  any  religious  creed  or  order,  church,  or  sectarian  denomination  whatsoever;  pro- 
vided further,  that  land  so  conveyed  shall  be  kept  open  as  public  grounds  by  the  trustees  of 
such  institutions  as  are  or  may  be  placed  thereon,  and  that  the  public  visitation  of  such  grounds 
shall  not  be  restricted,  excepting  by  such  reasonable  regulations  as  park  property  and  the 
proper  maintenance  of  such  institutions  may  require;  provided  further,  that  property  so  con- 
veyed shall  revert  to  the  grantors,  whenever  and  so  far  as  the  grantees  do  not  use  the  same 
in  accordance  with  the  stipulations  of  the  deed  of  trust  and  with  the  requirements  of  this 
statute. 

Sec.  2.     This  act  shall  take  effect  immediately. 


Notes  of  Decisions  Applicable  to  Sections  1325-1414. 


1325.  Bequest  of  ornaments  includes 
jewelry.  —  The  testatrix  by  her  will  be- 
queathed to  her  niece  her  "piano,  sewing- 
machine,  finger-rings  (save  the  diamond  ring  I 
habitually  wear),  and  so  many  of  my  books, 
pictures,  and  ornaments  (not  otherwise  be- 
queathed specifically)  as  she  shall  choose  to 
take."  It  was  held  that  the  bequest  of  "  orna- 
ments "  included  the  jewelry  used  by  the  testa- 
trix for  personal  decoration:  Estate  of  Traylor, 
75  Cal.  189. 

1340.  Bequest  to  charitable  corpora- 
tion— Mistake  in  corporate  name.  —  The 

will  in  question  contained  a  residuary  bequest 
to  the  "Old  Ladies'  Home,  at  present  near 
RinconHill,  at  St.  Mary's  Hospital."  The  re- 
spondent, a  corporation  named  "The  Sisters  of 
Mercy,"  conducted  an  establishment  near  the 
place  indicated,  generally  known  as  St.  Mary's 
Hospital,  one  department  of  which  was  called 
the  Old  Ladies'  Home,  which  was  devoted  to 
the  care  and  protection  of  old  ladies.  The  Old 
Ladies'  Home  was  originally  in  the  same  build- 
ing with  the  hospital,  but  had  been  recently 
removed  into  another  building,  erected  by  the 
corporation  on  its  lot  near  the  hospital.  The 
expenses  of  the  Old  Ladies'  Home  had  alwaj's 
been  paid  by  the  corporation,  and  it  was  under 
its  control.  No  other  institution  of  the  kind 
was  near  the  place  indicated.  It  was  held  that 
the  corporation  known  as  the  "  Sisters  of 
Mercy "  was  entitled  to  take  the  bequest: 
Estate  of  Gibson,  75  Cal.  329. 

1345.  Determinable  life  estate. — The 
will  in  question  contained  a  provision  as  fol- 
lows: "I  give  and  bequeath  to  my  said  hus- 
band the  use  and  income  of  all  my  property  of 


which  I  may  die  possessed,  to  his  sole  use  and 
benefit,  as  long  as  he  remains  my  widower; 
provided,  however,  and  it  is  hereby  made  an 
express  condition,  that  he  shall  not  be  author- 
ized to  sell,  convey,  or  dispose  of,  or  mortgage 
or  in  any  way  encumber,  any  of  such  prop- 
erty. But  in  case  he  should  marry  again, 
then  I  direct  that  my  share  in  the  common 
property  shall  go  to  my  children."  At  the 
time  of  her  death,  the  testatrix  had  no  prop- 
erty that  was  not  her  separate  estate.  She 
left  surviving  her  husband  and  four  children. 
It  was  held  that  the  term  "common  prop- 
erty," as  used  in  the  will,  could  not  be  con- 
strued to  mean  "separate  property  ";  that  the 
husband  took  under  the  will  a  determinable 
life  estate  only;  and  that,  there  being  no 
devise  to  the  children  by  implication,  as  to  all 
the  estate  except  such  determinablo  life  estate, 
the  decedent  died  intestate,  and  the  same 
should  be  distributed,  one  third  to  the  hus- 
band, and  the  remaining  two  thirds  to  the  chil- 
dren: Estate  of  Reinhardt,  74  Cal.  365. 

1359.  Legacies  charged  upon  land  — 
Liability  of  devisee.  — Where  a  devisee  of 
lands  charged  by  the  will  with  the  paj^ment  of 
certain  legacies  accepts  the  devise,  he  thereby 
assumes  the  burden  imposed  by  the  testator, 
and  becomes  personally  liable  to  the  payment 
of  the  legacies:  Dunne  v.  Dunne,  66  Cal.  151. 
Land  was  devised,  subject  to  a  charge  for  the 
payment  of  ten  thousand  dollars  to  each  of 
two  legatees,  but  with  the  proviso  that  the 
devisee  might,  at  his  option,  satisfy  the  lega- 
cies by  the  payment  of  ten  thousand  dollars  to 
eacli  legatee,  or  by  couve3ang  to  each  a  tract 
of  land  of  the  value  of  ten  thousand  dollars,  or 
by  investing  these  sums   for  the  legatees  in 
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lands  of  equal  value.  The  devisee  received  the 
rents  of  the  lands  for  a  scries  of  years.  The 
estate  was  never  finally  distributed  by  the 
probate  court.  It  was  held, — 1.  That  the 
devisee  exorcised  his  option  by  an  acceptance 
of  the  devise  and  receipt  of  the  rents,  and  that 
he  was  liable  to  the  legatees  for  the  money 
bequeathed  to  them;  2.  That  under  the  cir- 
cumstances of  the  case,  the  devisee  was  liable 
for  simple  interest  only  upon  the  amount  of 
the  legacies:  Id. 

Legacies  —  Payment  of  —  Preference 
between.  —  Property  specifically  devised  or 
bequeathed  cannot  be  charged  with  the  pay- 
ment of  general  legacies:  Estate  of  Neistrath, 
GO  Cal.  330. 

1363.  Abatement:  See  Estate  of  Apple, 
66  Cal.  432. 

1368.  Legacy  —  Wlien  payable  —  In- 
terest. —  A  legacy  which  the  testator  directs 
to  be  paid  out  of  the  first  money  realized  from 
the  estate,  when  the  amount  shall  come  into 
the  hands  of  the  executors  after  the  ijajnnent 
of  all  of  the  testator's  debts  and  funeral  ex- 
penses, does  not  become  due  and  payable,  and 
consequently  does  not  bear  interest  iintil 
after  the  debts  and  funeral  expenses  have  been 
paid:  Estate  of  James,  05  Cal.  25. 

1403.  Community  property. — The  will 
in  question  construed  and  held  that  the  half 
of  the  community  property  to  which  the  tes- 
tator's wife  would  have  been  entitled  had  she 
survived  him  was  not  disposed  of  by  the  will: 
Estate  of  Williamson,  75  Cal.  317. 

1410.  Appropriation. — Percolating 
waters  collected  or  gathered  in  a  stream  run- 
ning in  a  defined  channel  constitute  projierty, 
or  incidents  of  property,  which  may  be  ac- 
quired by  grant,  express  or  implied,  or  by 
appropriation;  and  when  rights  in  such  perco- 
lating waters  are  acquired,  the  owner  cannot 
be  divested  thereof  by  the  wrongful  acts  of 
another:  Cross  v.  Ki/ts,  69  Cal.  217.  An  ap- 
propriator  of  the  waters  of  a  natural  stream 
flowing  through  public  lands  of  the  United 
States  has  a  right,  as  against  a  subsequent 
purchaser  from  the  United  States,  to  go  upon 
the  laud  of  such  purchaser  higher  up  the 
stream  than  the  point  of  diversion  and  remove 
obstructions  from  the  bed  of  the  stream,  so  as 
to  cause  its  waters  to  flow  in  their  natural 
channel   to   the   point   of   diversion:    Ware  v. 

Walker,  70  Cal.  501. 

1411.  Diversion  of  surplus. — A  ripa- 
rian proprietor  who  has  appropriated  and  uses 
all  the  water  of  a  stream  crossing  bis  land,  as 
it  ordinarily  floM"s,  cannot  restrain  the  diver- 
sion, during  times  of  extraordinary  high 
water,  of  the  surplus  of  the  stream  not  used 
or  appi'opriated  by  him:  Edjar  v.  Stevenson, 
70  Cal.  28G. 

1412.  Point    of    diversion    may   be 

changed.  —  One  entitled  to  divert  a  quan- 
tity of  water  from  a  stream  may  take  it  at 
any  point  on  the  stream,  and  may  change  the 
point  of  diversion  at  pleasure,  if  the  rights  of 
other  appropriators  be  not  injuriously  affected 


by  the   change:    Junkam 
267. 


V.   Berfm,   67   Cal. 


1413.  Return  of  water. —  In  an  action 
to  restrain  the  diversion  of  water  from  a  cer- 
tain creek,  the  findings  on  the  issue  as  to 
whether  the  water,  after  its  diversion,  was  re- 
turned to  the  bed  of  the  creek  or  not,  were 
held  too  indefinite  and  uncertain  to  sustain 
the  judgment  restraining  the  diversion:  Stan,' 
ford  V.  Felt,  71  Cal.  249. 

1414.  Successive  appropriations.  — 

Where  different  persons  separately  appropriate 
the  waters  of  a  stream,  and  are  severally  using 
the  same  under  certain  regulations  as  to  the 
time  and  manner  of  such  use,  they  are  tenants 
in  common,  and  each  of  them  may  maintain  an 
action  to  enjoin  a  trespasser  from  diverting 
any  portion  of  the  water  thus  appropriated: 
Lylle  Creek  W.  Co.  v.  PcrJeiv,  65  Cal.  447.  One 
who  diverts  and  uses  the  waters  of  a  ravine  for 
purposes  of  irrigation  acquires  thereby  a  right 
to  the  use  of  the  water  to  the  extent  of  his 
original  appropriation.  A  subsequent  locator, 
who  diverts  and  uses  the  water  suffered  to  go 
to  waste  and  flow  back  into  the  ravine,  ac- 
quires thereby  no  right,  as  against  the  prior 
appropriator,  to  the  water  originally  diverted 
and  used  by  him:  Broivn  v.  Mullen,  65  Id.  89. 
A  subsequent  appropriator  has  no  right  to  de- 
stroy the  ditch  of  a  prior  appropriator,  or  to 
materially  diminish  the  quantity  or  deteriorate 
the  quality  of  the  water  to  which  the  latter  is 
entitled:  Junkans  v.  Bergin,  C7  Id.  267.  In  an 
action  to  restrain  the  diversion  of  water,  the 
plaintiff  having  shown  a  prior  appropriation  of 
the  water  right  by  himself,  which  the  defend- 
ant attempts  to  defeat  by  the  plea  of  the 
statute  of  limitations,  should  be  permitted  to 
show  in  rebuttal  that  the  defendant  before  any 
bar  of  the  statute  could  have  attached  had  ac- 
knowledged his  claim  and  sought  to  become 
his  lessee  of  the  water  right:  Ledu  v.  Jim  Yet 
Wa,  67  Id.  346.  Where  the  defendant  has 
pleaded  adverse  possession  in  himself,  it  is  er- 
ror to  instruct  the  jury  "that  if  they  believe 
that  the  plaintiff  was  the  first  to  appropriate 
and  use  the  waters  in  dispute,  and  that  his  ap- 
propriation and  use  thereof  was  prior  to  that 
of  defendant  and  those  under  whom  he  claims 
adversely  to  the  plaintiff,  and  that  his  posses- 
sion was  continuous,  exclusive,  and  notorious, 
and  that  he  has  not  parted  with  his  right 
thereto  or  forfeited  the  same,  they  will  find  for 
the  plaintiff, "  for  the  reason  that  the  instruc- 
tion would  authorize  the  jury  to  find  for  the 
plaintiff  without  considering  tlie  defense  of 
adverse  possession:  Id.  A  court  of  equity  has 
power  to  ascertain  and  determine,  as  between 
several  appropriators  of  the  waters  of  a  natural 
stream,  the  extent  of  the  respective  rights  of 
each  in  the  waters  therein  flowing,  to  regulate 
the  use  thereof  in  such  a  way  as  to  maintain 
equality  of  rights  in  the  enjoyment  of  t!ie  com- 
mon property,  and  to  enjoin  a  subseijucnt  ap- 
propriator from  interfering  with  the  rights  of 
the  prior  appropriators  as  ascertained  a:ul  es- 
tablished by  the  court:  Frei/v.  Lowdcn,  70  Cal. 
550.  A  witness  who  has  had  many  years* 
practical  experience  in  mining  and  measuring 
and  selling  water  to  miners,  althougli  not  an 
expert  in  the  science  of  measuring  water,  may- 
testify  to  tlie  carrying  capacity  of  a  particular 
water  ditch:  Id. 
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1433.     Repealed  by  act  approved  March  15,  1887;  Statutes  1887,  114. 

Sections  1  and  2  of  the  act  are  as  follows:  — 

Sectiox  1.  Section  numbered  fourteen  hundred  and  twenty-two,  of  title  eight,  of  part  four, 
of  division  second,  of  an  act  entitled  "An  Act  to  establish  a  Civil  Code,"  approved  March  twenty- 
first,  eighteen  hundred  and  seventy-two,  is  hereby  repealed;  'provided,  that  the  repeal  of  thia 
section  shall  not  in  way  interfere  with  any  rights  already  vested. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sectiok  1422. 


1423.      Water    commissioners.  —  The 

act  of  May  15,  1854,  creating  a  board  of  com- 
missioners and  tlie  office  of  overseer  in  each 
township  of  the  several  counties  of  the  state, 
to  regulate  watercourses  within  their  respect- 
ive limits,  and  the  acts  amendatory  thereof, 
do  not  authorize  those  officers  to  enter  upon 
private  watercourses,  and  to  disturb  the 
owners  thereof  in  their  use  and  enjoyment: 
Charnoch  v.  Rose,  70  Cal.  189. 

Water  flowing  in  artificial  channel.  — 
An  action  was  brought  to  enjoin  the  defend- 
ants from  interfering  with  the  flow  of  the 
waters  of  an  alleged  natural  stream.  The 
water  in  dispute  was  contained  in  a  lagoon 
located  upon  the  land  of  the  defendants,  and 
never  had  any  natural  outlet.  More  than  ten 
years  prior  to  the  commencement  of  the  action, 
a  former  owner  of  the  lands  of  the  plaintiffs 
and  defendants  cut  a  ditch  over  that  portion 
of  his  land  now  owned  by  the  defendants, 
through  which  he  conducted  the  water  of  the 
lagoon  for  purposes  of  irrigation  and  drainage, 
and  ever  since  he  and  the  defendants  have 
continuously  used  all  of  the  water  flowing  in 
the  ditch,  except  such  as  they  wasted,  as  their 
own,  and  adversely  to  the  whole  world.  The 
ditch  is  located  upon  the  border  of  the  plain- 
tiffs' land,  and  by  the  parol  leave  of  the  de- 
fendants and  their  predecessors,  they  have 
used  the  waste  water  of  the  ditch,  but  have  no 
further  claim  or  right  therein.  It  was  held 
that  the  defendants  were  the  absolute  owners 
of  the  water,  and  that  the  plaintiffs  had  never 
acquired  any  riparian  rights  thereto:  Green  v. 
Carotta,  72  Cal.  267.  In  such  an  action,  the 
rights  of  the  plaintiffs  in  the  artificial  channel 
of  the  stream  will  not  be  considered  on  appeal, 
when  no  such  rights  are  claimed  in  the  plead- 
ings:  Id. 

Lease.  — An  upper  riparian  proprietor  who 
enters  into  an  agreement,  purporting  to  be  a 
lease,  with  a  lower  proprietor,  whereby  the 
latter  grants  to  him  for  a  certain  term  the 
right  to  the  use  of  the  waters  of  the  adjoining 
stream  for  domestic  purposes  and  irrigation, 
is  not,  upon  the  expiration  of  the  agreement, 
estopped  from  asserting  his  right  as  a  riparian 
proprietor  to  the  use  of  the  water  of  the 
stream:  Sw!/i  v.  Goodrich,  70  Id.  103. 

Bulkheads,  levees,  dams  —  Overflow  of 
land.  —  A  riparian  proprietor  has  a  right  to 
protect  his  land  from  a  threatened  change  in 
the  channel  of  the  adjoining  stream,  by  erect- 
ing along  the  border  thereof  a  bulkhead  as 
high  as  the  original  bank  of  the  stream:  Barnes 
V.  Marshall,  68  Cal.  569.  A  suit  was  brought 
to  recover  damages  caused  by  an  overflow  of 
water  by  reason  of  the  breaking  of  a  dam,  and 
the  court  charged  the  jury  that  unless  the  dam 
had  gates  sufficient  for  certain  named  pur- 
poses, it  was  insufficiently  and  negligently 
constructed.  It  was  held  that  such  an  in- 
struction charged  them  with  respect  to  a  mat- 


ter of  fact,  in  violation  of  section  19  of  article 
6  of  the  constitution:  Weiderkindv.  Tuolumne 
Co.  W.  Co.,  65  Id.  431.  See  Bliss  v.  Johnson, 
76  Id.  597.  In  such  an  action,  it  is  also  error 
to  instruct  the  jury  that  it  was  the  duty  of  the 
defendant  to  constantly  examine  the  dam  dur- 
ing the  season  of  freshets.  Whether  or  not 
such  a  duty  devolved  upon  the  defendant 
might  depend  upon  circumstances,  and  the 
question  should  have  been  left  to  the  jury: 
Id.  In  an  action  to  recover  for  damages 
done  to  the  land  of  the  plaintiff  by  an  over- 
flow of  water  produced  by  a  certain  levee 
erected  by  the  defendant,  an  averment  in  the 
answer  that  the  levee  was  erected  more  than 
twenty  years  before  the  commencement  of  the 
action,  and  has  since  been  maintained  with  the 
knowledge  and  consent  of  the  plaintiff,  is  not 
an  averment  of  a  prescriptive  riglit  to  main- 
tain the  levee:  Mont'jornery  v.  Locke,  71  Id.  75. 

Upper  riparian  proprietor  cannot  au- 
thorize unlawful  diversion.  —  A  riparian 
proprietor  cannot,  as  against  a  lower  proprie- 
tor, authorize  a  corporation  to  take  water  from 
the  stream  to  be  conducted  to  a  distance  and 
there  sold:  Heilhron  v.  Foioler  Sioitch  Canal  Co., 
75  Cal.  426. 

Debris.  —  A  private  individual  cannot  ac- 
quire, by  custom,  a  right  to  discharge  debris 
into  a  navigable  stream  so  as  to  destroy  or  ma- 
terially interfere  with  the  use  of  the  stream  for 
purposes  of  navigation:  People  v.  Gold  Run  D. 
&  M.  Co.,  66  Cal.  138. 

Riparian  rights  —  Rights  and  liabili- 
ties. —  For  an  elaborate  discussion  of  the  doc- 
trine of  riparian  rights,  and  as  to  whether  the 
common  law  prevails  in  tliis  state,  see  Lux  v. 
Haggin,  69  Cal.  255.  A  riparian  proprietor 
may  make  a  reasonable  use  and  detention  of 
the  waters  of  a  stream  for  domestic  and  other 
purposes,  and  whether  such  use  and  detention 
is  reasonable  or  not  is  a  question  of  fact  for 
the  court:  Stanford  v.  Felt,  October  30,  1886 
(unreported).  In  an  action  by  one  riparian 
proprietor  against  another  for  unlawfully  ap- 
propriating the  waters  of  a  stream  for  the  pur- 
pose of  irrigation,  an  instruction  to  the  jury 
that  they  should  find  for  the  defendant,  if 
they  believed  that  he  had  used  no  more  water 
than  was  necessary  for  that  purpose,  is  erro- 
neous, for  by  it  the  jury  is  in  effect  told  that 
the  defendant  was  entitled  to  divert  and-use 
all  of  the  water,  if  necessary  for  the  irrigation 
of  his  lands,  without  regard  to  the  necessities 
of  the  plaintiff:  Learned  v.  Tingeman,  65  Cal. 
334.  The  injury  caused  to  a  riparian  proprie- 
tor by  the  iinlavvful  diversion  of  the  waters  of 
a  stream  adjoining  his  laud  for  a  distance  of 
thirty  miles  cannot  be  deemed  inconsiderable 
merely  because  it  is  incapable  of  ascertain- 
ment, or  of  being  estimated  in  damages:  Heil- 
hron V.  Foioler  Switch  Canal  Co.,  75  Id.  426. 
He  is  entitled  to  an  injunction  to  restrain  the 
unlawful  diversion  of  the  waters  of  a  stream 
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adjoining  liis  lanJ,  althougli  tlic  injury  caused 
by  the  diversion  is  incapable  of  ascertainment, 
or  of  beiug  estimated  in  damages:  Id.  A 
party  cannot  justify  his  diversion  by  showing 
that  there  was  no  appreciable  difference  in  the 
quantity  of  the  water  flowing  in  the  stream  at 
a  time  when  he  took  the  water  and  at  a  time 
when  he  did  not:  Id.  The  diversion  of  water 
will  not  be  restrained  at  the  suit  of  one  who 
owns  land  located  on  another  watercourse  to 
which  the  former  is  an  occasional  tributary, 
unless  such  diversion  diminishes  the  quantit}'' 
of  water  which  would  otherwise  have  flowed 
into  the  other  watercourse  by  a  natural  chan- 
nel, and  shortens  the  period  of  the  natural 
flow,  and  it  will  be  restrained  only  as  to  such 
quantity  and  period:  C'rehjhton  v.  Kaioenh  Ca- 
nal and  Irrigation  Coiripnn/,  G7  Id.  221.  A 
tenant  for  years  of  land  bordering  upon  a 
natural  stream  may,  however,  enjoin  the  un- 
lawful diversion  of  the  waters  thereof,  the 
injunction  necessarily  becoming  inoperative  at 
the  termination  of  his  estate:  Heilbron  v.  Fow- 
ler Switch  Canal  Co.,  75  Id.  426.  Where  the 
defendant  pleaded  five  years'  adverse  diversion 
and  appropriation  of  the  waters  of  the  stream, 
and  gave  evidence  tending  to  support  the  plea, 
the  failure  of  the  court  to  find  on  the  issue 
thus  presented  is  error:  Heinlenv.  Fresno  Canal 
and  Irrigation  Co.,  68  Id.  35.  In  an  action  to 
maintain  a  riparian  right  to  water,  a  defense 
of  a  prescriptive  right  of  diversion  is  suffi- 
ciently pleaded  by  setting  up  the  section  of 
the  Code  of  Civil  Procedure  under  which  the 
right  was  acquired:  Alhamhra  Addition  Water 
Co.  V.  Richardson,  71  Id.  598;  see  Emerson  v. 
Bergtn,  76  Id.  197.  An  action  to  restrain  the 
diversion,  and  for  the  recovery  of  damages, 
cannot  be  pleaded  in  abatement  of  a  subse- 
quent action   brought   by  the  same  plaintiffs 


and  others  against  the  same  defendant,  in 
which  no  damages  are  asked,  and  in  which  the 
complaint  charges  the  actual  diversion  and 
threats  to  continue  the  same  at  a  date  subse- 
quent to  the  bringing  of  the  first  action:  Ilcil- 
Iron  v.  Folder  Sidtrh  Canal  Co.,  75  Id.  426. 
An  action  was  brought  to  restrain  the  defend- 
ants from  diverting  the  waters  of  a  natural 
stream.  The  defense  was  a  prescriptive  right 
of  diversion  acquired  under  the  statute  of  lim- 
itations. On  the  issue  so  raised  various  ques- 
tions were  submitted  to  the  jury,  who  returned 
a  special  verdict  thereon,  in  addition  to  which 
the  court  filed  supplementary  findings.  On  a 
review  of  the  findings,  it  was  held  that  the 
same  were  not  contradictory,  and  were  sup- 
ported by  the  evidence,  and  sufiicient  to  show 
that  the  defendants  had  acquired  a  prescrip- 
tive right  by  adverse  user  to  a  definite  portion 
of  the  waters  of  the  stream:  Alhamhra  A.  W. 
Co.  V.  liicJiarclion,  72  Id.  598;  see  Lowden  v. 
Frey,  67  Id.  474.  In  such  an  action,  where  the 
prescriptive  right  relied  on  by  the  defendants 
was  acquired  by  them  through  a  user  adverse 
to  their  grantor  of  the  land  on  which  the  water 
was  used,  the  declai-ations  of  the  latter  with 
reference  to  the  water,  and  to  the  nature  of 
the  use  of  it  by  the  defendants,  are  not  admis- 
sible: Alhamhra  A.  W.  Co.  v.  Richardson,  72 
Id.  598.  In  an  action  by  a  riparian  proprie- 
tor to  restrain  the  diversion  of  water  from  a 
stream  adjoining  his  land,  and  to  recover  dam- 
ages for  a  ])rior  diversion,  evidence  of  injuries 
caused  by  the  diversion  to  lands  of  the  plain- 
tiff not  bordering  on  the  stream,  and  to  his 
cattle  pastured  thereon,  is  inadmissible:  Ilein- 
len  v.  Fresno  Canal  and  Irrigation  Co.,  68  Id. 
35.  In  such  an  action,  the  plaintiff  cannot 
prove  title  to  land  not  described  in  the  com- 
plaint: Id. 


1433.  An  act  to  provide  for  the  organization  and  government  of  irrigation  districts,  and  to  pro- 
vide for  the  acquisition  of  water  and  other  property,  and  for  the  distribution  of  water  thereby  for 
irrigation  pu)-poses. 

[Approved  March  7, 1887.] 

Organization  of  irrigation  districts —  Powers  conferred. 

yECTiON  1.  Whenever  fifty  or  a  majority  of  freeholders  owning  lands  susceptible  of  one 
mode  of  irrigation  from  a  common  source,  and  by  the  same  system  of  works,  desire  to  provide 
for  the  irrigation  of  the  same,  they  may  propose  the  organization  of  an  irrigation  district  under 
the  provisions  of  this  act,  and  when  so  organized,  such  district  shall  have  the  powers  conferred 
or  that  may  hereafter  be  conferred  by  law  upon  such  irrigation  districts. 

Petition  board  of  supervisors. 

Sec.  2.  A  petition  shall  first  be  presented  to  the  board  of  supervisors  of  the  county  in 
which  the  lands  or  the  greatest  portion  thereof  is  situated,  signed  by  the  required  number  of 
freeholders  of  such  proposed  district,  which  petition  shall  set  forth  and  particularly  describe 
the  proposed  boundaries  of  such  district,  and  shall  pray  that  the  same  may  be  organized  under 
the  provisions  of  this  act.  The  petitioners  must  accompany  the  petition  with  a  good  and 
sufficient  bond,  to  be  approved  by  the  said  board  of  supervisors,  in  double  the  amount  of  the 
probable  cost  of  organizing  such  district,  conditioned  that  the  bondsmen  will  pay  all  said  cost 
in  case  said  organization  shall  not  be  cliccted.  Such  j^etition  shall  be  presented  at  a  regular 
meeting  of  the  said  board,  and  shall  be  published  for  at  least  two  weeks  before  the  time  at 
which  the  same  is  to  be  presented,  in  some  newspaper  printed  and  published  in  the  county 
where  said  petition  is  presented,  together  with  a  notice  stating  the  time  of  the  meeting  at 
which  the  same  will  be  presented.  When  such  petition  is  presented,  the  saiil  board  of  super- 
visors shall  hear  the  same,  and  may  adjourn  such  hearing  from  time  to  time,  not  exceeding 
four  weeks  in  all;  and  on  the  final  hearing  may  make  such  changes  in  the  proposed  boundaries 
as  they  may  find  to  be  proper,  and  shall  establisli  and  define  such  boundaries;  provided,  that 
said  board  shall  not  modify  said  boundaries  so  as  to  except  from  the  operation  of  this  act  any 
territory  within  the  boundaries  of  the  district  proposed  by  saiil  petitioners,  which  is  susceptible 
of  irrigation  by  the  same  system  of  works  applicable  to  the  other  lands  in  such  proposed  dis- 
trict, nor  shall  any  lands  which  will  not,  in  the  judgment  of  the  said  board,  be  benefited  by 
irrigation  by  said  system  be  included  within  such  district;  provided,  that  any  person  whoso 
lands  are  susceptible  of  irrigation  from  the  same  source  shall,  upon  application  of  the  owner  to 
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said  board,  be  entitled  to  have  such  lands  included  in  said  district.  Said  board  shall  also  make 
an  order  dividing  said  district  into  five  divisions,  as  nearly  equal  in  size  as  may  bo  practicable, 
which  shall  bo  numbered  first,  second,  third,  fourth,  and  fifth,  and  one  director  shall  be  elected 
from  each  district.  Said  board  of  supervisors  shall  then  give  notice  of  an  election  to  be  held 
in  such  i^roposed  district,  for  the  purpose  of  determining  whether  or  not  the  same  shall  be 
organized  under  the  provisions  of  this  act.  Such  notice  shall  describe  boundaries  so  established, 
and  shall  designate  a  name  for  such  proposed  district,  and  said  notice  shall  be  published  for  at 
least  three  weeks  prior  to  such  election  in  a  newspaper  published  within  said  county;  and  if 
any  portion  of  such  j)roposcd  district  lie  within  another  county  or  counties,  then  said  notice 
shall  bo  published  in  a  newspaper  publislied  within  each  of  said  counties.  Such  notice  shall 
require  the  electors  to  cast  ballots  which  shall  contain  the  words,  "Irrigation  District — Yes," 
or  "  Irrigation  District  —  No,"  or  words  equivalent  thereto;  and  also  the  names  of  persons  to 
be  voted  for  to  fdl  the  various  elective  offices  hereinafter  prescribed.  No  person  shall  be 
entitled  to  vote  at  any  election  held  under  the  provisions  of  this  act  unless  he  shall  possess  all 
the  qualifications  required  of  electors  iinder  the  general  election  laws  of  this  state. 

Canvass  of  vote. 

Sec.  3.  Such  election  shall  be  conducted  in  accordance  with  the  general  election  laws  of  the 
state,  provided  that  no  particular  form  of  ballot  shall  be  required.  The  said  board  of  super- 
visors shall  meet  on  the  second  Slonday  next  succeeding  such  election,  and  proceed  to  canvass 
the  votes  cast  thereat;  and  if  upon  such  canvass  it  appear  that  at  least  two  thirds  of  all  the 
votes  cast  are  "Irrigation  District  —  Yes,"  the  said  board  shall,  by  an  order  entered  on  their 
minutes,  declare  such  territory  duly  organized  as  an  irrigation  district,  under  the  name  and 
style  theretofore  designated,  and  shall  declare  the  persons  receiving,  respectively,  the  highest 
number  of  votes  for  such  several  offices  to  be  duly  elected  to  such  offices.  Said  board  shall 
cause  a  copy  of  such  order,  duly  certified,  to  be  immediately  filed  for  record  in  the  ofiiee  of  the 
county  recorder  of  each  county  in  which  any  portion  of  such  lands  are  situated,  and  must  also 
immediately  forward  a  copy  thereof  to  the  clerk  of  the  board  of  supervisors  of  each  of  the 
counties  in  which  any  portion  of  the  disti'ict  may  lie;  and  no  board  of  supervisors  of  any 
county,  including  any  portion  of  such  district,  shall,  after  the  date  of  the  organization  of  such 
district,  allow  another  district  to  be  formed  including  any  of  the  lands  in  such  district,  without 
the  consent  of  the  board  of  directors  thereof;  and  from  and  after  the  date  of  such  filing,  the 
organization  of  such  district  shall  be  complete,  and  the  officers  thereof  shall  be  entitled  to  enter 
immediately  upon  the  duties  of  their  respective  offices,  upon  qualifying  in  accordance  with  law, 
and  shall  hold  such  offices  respectively,  until  their  successors  are  elected  and  qualified.  For 
the  pui-poses  of  the  election  above  provided  for,  the  said  board  of  supervisors  must  establish  a 
convenient  number  of  election  precincts  in  said  proposed  district,  and  define  the  boundaries 
thereof,  which  said  precincts  may  thereafter  be  changed  by  the  board  of  directors  of  such 
district. 
Time  for  election,  arid  officers  to  be  elected. 

Sec.  4.  An  election  shall  be  held  in  such  district  on  the  first  Wednesday  in  April,  eighteen 
hundred  and  eighty-eight,  and  on  the  first  Wednesday  in  April  in  each  second  year  thereafter, 
at  which  an  assessor,  a  collector,  and  a  treasurer,  and  a  board  of  five  directors  for  the  district, 
shall  be  elected.  The  person  receiving  the  highest  number  of  votes  for  any  office  to  be  filled  at 
such  election  is  elected  thereto.  Within  ten  days  after  receiving  their  certificates  of  election, 
hereinafter  provided  for,  said  officers  shall  take  and  subscribe  the  official  oath,  and  file  the 
same  in  the  office  of  the  board  of  directors.  The  assessor  shall  execute  an  official  bond  in  the 
sura  of  ten  thousand  dollars,  and  the  collector  an  ofiicial  bond  in  the  sum  of  twenty  thousand 
dollars,  and  the  district  treasurer  an  official  bond  in  the  sum  of  fifty  thousand  dollars;  each  of 
said  bonds  to  be  approved  by  the  board  of  directors;  and  each  member  of  said  board  of  direc- 
tors shall  execute  an  official  bond  in  the  sum  of  twenty-five  thousand  dollars,  which  said  bonds 
shall  be  approved  by 'the  judge  of  the  superior  court  of  said  county  where  such  organization 
was  effected,  and  shall  be  recorded  in  the  office  of  the  county  recorder  thereof,  and  filed  with 
the  secretary  of  said  board.  All  official  bonds  herein  provided  for  shall  he  in  the  form  pre- 
scribed by  law  for  the  official  bonds  of  county  officers. 
Postinr]  of  election  notices. 

Sec.  5.  Fifteen  days  before  any  election  held  under  this  act,  subsequent  to  the  organization 
of  any  district,  the  secretary  of  the  board  of  directors  shall  cause  notices  to  be  posted  in  three 
public  places  in  each  election  precinct,  of  the  time  and  place  of  holding  the  election,  and  shall 
also  post  a  general  notice  of  the  same  in  the  office  of  said  board,  which  shall  be  established  and 
kept  at  some  fixed  place  to  be  determined  by  said  board,  specifj'ing  the  polling-places  of  each 
precinct.  Prior  to  the  time  for  i^osting  the  notices,  the  board  must  appoint  for  each  precinct, 
from  the  electors  thereof,  one  inspector  and  two  judges,  who  shall  constitute  a  board  of  election 
for  such  precinct.  If  the  board  fail  to  appoint  a  board  of  election,  or  the  members  appointed 
do  not  attend  at  the  opening  of  the  polls  on  the  morning  of  election,  the  electors  of  the  precinct 
present  at  that  hour  may  appoint  the  board,  or  supply  the  place  of  an  absent  member  thereof. 
The  board  of  directors  must,  in  its  order  appointing  the  board  of  election,  designate  the  house 
or  place  within  the  precinct  where  the  election  must  be  held. 
Chairman  of  election  board  —  Duties  of 

Sec.  6.     The  inspector  is  chairman  of  the  election  board,  and  may,  — 

First  —  Administer  all  oaths  required  in  the  progress  of  an  election. 

Second  —  Appoint  judges  and  clerks,  if,  during  the  progress  of  the  election,  any  judge  or  clerk 
cease  to  act.  Any  member  of  the  board  of  election,  or  any  clerk  thereof,  may  administer  and 
certify  oaths  required  to  be  administered  during  the  progress  of  an  election.     The  board  of 
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election  for  each  precinct  must,  before  opening  the  polls,  appoint  two  persons  to  act  as  clerks 
of  the  election.  Before  opening  the  polls,  each  member  of  the  board  and  each  clerk  must  take 
and  subscribe  an  oath  to  faithfully  perform  the  duties  imposed  upon  them  by  law.  Any  elector 
of  the  precinct  may  administer  and  certify  such  oath.  The  polls  must  be  opened  one  hour  after 
sunrise  on  the  morning  of  the  election,  and  be  kept  open  until  sunset,  when  the  same  must  be 
closed.  The  provisions  of  the  Political  Code  concerning  the  form  of  ballots  to  be  used  shall 
not  apply  to  elections  held  under  this  act. 
2^ Line  of  voting. 

Stc.  7.  Voting  may  commence  as  soon  as  the  polls  are  opened,  and  may  be  continued  dur- 
ing all  the  time  the  polls  remain  opened,  and  sliall  be  conducted  as  nearly  as  practicable  in 
accordance  with  the  provisions  of  chapter  nine  of  title  two  of  part  three  of  the  Political  Code 
of  this  state.  As  soon  as  the  polls  are  closed,  the  judges  shall  open  the  ballot-box  and  com- 
mence counting  the  votes;  and  in  no  case  shall  the  ballot-box  be  removed  from  the  room  in 
which  the  election  is  held  until  all  the  ballots  have  been  counted.  The  counting  of  ballots 
shall  in  all  cases  be  public.  The  ballots  shall  be  taken  out,  one  by  one,  by  the  inspector  or  one 
of  the  judges,  who  shall  open  them  and  read  aloud  the  names  of  each  person  contained  therein, 
and  the  office  for  which  every  such  person  is  voted  for.  Each  clerk  shall  write  down  each  office 
to  be  tilled,  and  the  name  of  each  person  voted  for  for  such  office,  and  shall  keep  the  number  of 
votes  by  tallies,  as  tliey  are  read  aloud  by  the  inspector  or  judge.  The  counting  of  votes  shall 
be  continued  without  adjournment  until  all  have  been  counted. 
Manner  of  certfybvj  to  returns. 

Sec.  8.  As  soon  as  all  the  votes  are  read  off  and  counted,  a  certificate  shall  be  drawn  up  on 
each  of  the  papers  containing  the  poll  list  and  tallies,  or  attached  thereto,  stating  the  number 
of  votes  each  one  voted  for  has  received,  and  designating  the  office  to  fill  which  ho  was  voted 
for,  which  number  shall  be  written  in  figures  and  in  words  at  full  length.  Each  certificate  shall 
bo  signed  by  the  clerk,  judge,  and  the  inspector.  One  of  said  certificates,  with  the  poll  list  and 
the  tally  paper  to  which  it  is  attached,  shall  be  retained  by  the  inspector,  and  preserved  by 
him  at  least  six  months.  The  ballots  shall  be  strung  iipon  a  cord  or  thread  by  the  inspector 
during  the  counting  thereof,  in  the  order  in  which  they  are  entered  upon  the  tally  list  by  the 
clerks;  and  said  ballots,  together  with  the  other  of  said  certificates,  with  the  poll  list  and  tally 
paper  to  which  it  is  attached,  shall  l)e  sealed  by  the  inspector  in  the  presence  of  the  judges  and 
clerks,  and  indorsed  "  Election  Returns  of  (naming  the  precinct)  Precinct,"  and  be  directed  to 
the  secretary  of  the  board  of  directors,  and  shall  bo  immediately  delivered  by  the  insjjector,  or 
by  some  other  safe  and  responsible  carrier  designated  by  said  inspector,  to  said  secretary,  and 
the  ballots  shall  bo  kept  unopened  for  at  least  six  months,  and  if  any  person  be  of  the  opinion 
that  the  vote  of  any  precinct  has  not  been  correctly  counted,  he  may  appear  on  th,e  day  ap- 
pointed for  the  board  of  directors  to  open  and  canvass  the  returns,  and  demand  a  recount  of 
the  vote  of  the  precinct  that  is  so  claimed  to  have  been  incorrectly  counted. 
Canvassiw]  returns. 

Sec.  9.  No  list,  tally  paper,  or  certificate  returned  from  any  election  shall  be  set  aside  or 
rejected  for  want  of  form,  if  it  can  be  satisfactorily  understood.  The  board  of  directors  must 
meet  at  its  usual  place  of  meeting  on  the  first  Monday  after'  each  election  to  canvass  the  re- 
turns. If,  at  the  time  of  meeting,  the  returns  from  each  precinct  in  the  district  in  which  the 
polls  were  opened  have  been  received,  the  board  of  directors  must  then  and  there  proceed  to 
canvass  the  returns,  but  if  all  the  returns  have  not  been  receiv^ed,  the  canvass  must  be  post- 
poned from  day  to  day  until  all  the  returns  have  been  received,  or  until  six  postponements 
have  been  had.  The  canvass  must  be  made  in  public  and  by  opening  the  returns  and  estimat- 
ing the  vote  of  the  district,  for  each  person  voted  for,  and  declaring  the  result  thereof. 
Statement  of  result  —  Election,  how  entered. 

Sec.  10.  The  secretary  of  the  board  of  directors  must,  as  soon  as  the  result  is  declared, 
enter  in  the  records  of  such  board  a  statement  of  such  result,  which  statement  must  show,  — 

First  —  The  whole  number  of  votes  cast  in  the  district. 

Second  —  The  names  of  the  persons  voted  for. 

Third — The  office  to  fill  which  each  person  was  voted  for. 

Fourth  —  The  number  of  votes  given  in  each  precinct  to  each  of  such  persons. 

Fifth  —  The  number  of  votes  given  in  the  district  to  each  of  such  persons. 

The  board  of  directors  must  declare  elected  the  person  having  the  highest  number  of  votes 
given  for  each  office  to  be  filled  by  the  votes  of  the  district.  The  secretary  must  immediately 
make  out  and  deliver  to  such  person  a  certificate  of  election  signed  b}''  him  and  authenticated 
with  the  seal  of  the  board.  lu  case  of  a  vacancj'  in  the  office  of  assessor,  tax  collector,  or 
treasurer,  the  vacancy  shall  be  filled  by  appointment  by  the  board  of  directors.  In  case  of  a 
vacancy  in  the  office  of  member  of  the  board  of  directors,  the  vacancy  shall  bo  filled  by  ap- 
pointment by  the  board  of  supervisors  of  the  county  where  the  office  of  such  board  is  situated. 
An  otiicer  appointed  as  above  provided  shall  hold  his  office  until  the  next  regular  election  for 
said  district,  and  until  his  successor  is  elected  and  qualified. 
Orr/anizdtion  of  Board. 

Sec.  11.  On  the  first  Wednesday  in  Mny  next  following  their  election,  the  board  of  directors 
shall  meet  and  organize  as  a  board,  elect  a  president  from  their  number,  and  appoint  a  secre- 
tary. The  board  shall  have  the  power,  and  it  shall  be  their  duty,  to  manage  and  conduct  tho 
business  and  affairs  of  the  district,  make  and  execute  all  necessary  contracts,  employ  and  ap- 
point such  agents,  officers,  and  employees  as  may  be  requireil,  and  prescribe  their  duties,  estab- 
lish equitable  by-laws,  rules,  and  regulations  for  the  distribution  and  use  of  water  among  tho 
owners  of  said  lauds,  and  generally  to  perform  all  such  acts  as  shall  be  necessary  to  fully  carry 
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out  the  purposes  of  this  act.  The  said  by-laws,  rules,  and  regulations  must  be  priv  ted  in  con- 
venient form  for  distribution  in  the  district.  And  it  is  heieby  expressly  provided  that  all 
waters  distributed  for  irrigation  purposes  shall  be  apportioned  rataljly  to  each  laud-owner  upon 
the  basis  of  the  ratio  which  the  last  assessment  of  such  owner  for  district  purposes  within  said 
district  bears  to  the  whole  sum  assessed  upon  the  district;  provided,  that  any  land-owner  may 
assign  the  right  to  the  whole  or  any  portion  of  the  waters  so  apportioned  to  him. 
Electing  of  directors. 

Sec.  12.  The  board  of  directors  shall  hold  a  regular  monthly  meeeting,  in  their  ofiBcp,  on  the 
first  Tuesday  in  every  month,  and  such  special  meetings  as  may  be  required  for  the  proper 
transaction  of  business;  provided,  that  all  special  meetings  must  bo  ordered  by  a  majority  of  the 
board;  the  order  must  be  entered  of  record,  and  five  days'  notice  thereof  must,  by  the  secre- 
tary, be  given  to  each  member  not  joining  in  the  order.  The  order  must  specify  the  business 
to  bo  transacted,  and  none  other  tlianthat  specified  must  be  transacted  at  sucli  special  meeting. 
All  meetings  of  the  board  must  be  public,  and  three  members  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  on  all  questions  requiring  a  vote,  there  shall  be  a  concurrence  of  at 
least  three  members  of  said  board.  All  records  of  the  board  shall  be  open  to  the  inspection  of 
any  elector  during  business  hours.  The  board,  and  its  agents  and  employees,  shall  have  the 
right  to  enter  upon  any  land  in  the  district  to  make  surveys,  and  may  locate  the  line  for  any 
canal  or  canals,  and  the  necessary  branches  for  tlie  same,  on  any  of  said  lands  which  may  be 
deemed  best  for  such  location.  Said  board  shall  also  have  the  right  to  acquire,  either  by  pur- 
chase or  condemnation,  all  lands  and  waters,  and  other  property  necessary  for  the  construction, 
use,  supply,  maintenance,  repair,  and  improvement  of  said  canal  or  canals  and  works,  including 
canals  and  works  constructed  and  being  constructed  by  private  owners,  lands  for  reservoirs,  for 
the  storage  of  needful  waters,  and  all  necessary  appurtenances.  In  case  of  purchase,  the  bonds 
of  the  district,  hereinafter  provided  for,  may  be  used  at  their  par  value  in  payment;  and  in  case 
of  condemnation,  the  board  shall  proceed,  in  the  name  of  the  district,  under  the  provisions  of 
title  seven  of  part  three  of  the  Code  of  Civil  Procedure.  Said  board  may  also  construct  the 
necessary  dams,  reservoirs,  and  works  for  the  collection  of  water  for  said  district,  and  do  any 
and.every  lawful  act  necessary  to  be  done,  that  sufficient  water  may  be  furnislied  to  each  land- 
owner in  said  district  for  irrigation  purposes.  The  use  of  all  water  required  for  the  irrigation 
of  the  lands  of  any  district  formed  under  the  provisions  of  this  act,  together  witli  the  rights  of 
way  for  canals  and  ditches,  sites  for  reservoirs,  and  all  other  property  required  in  fully  carrying 
out  the  provisions  of  this  act,  is  hereby  declared  to  be  a  public  use,  subject  to  the  regulation 
and  control  of  the  state,  in  the  manner  prescribed  by  law. 
Titles  to  property  acquired  under  provisions  of  act. 

Sec.  13.  The  legal  title  to  all  property  acquired  under  the  provisions  of  this  act  shall  im- 
mediately and  by  operation  of  law  vest  in  such  irrigation  district,  and  shall  be  held  by  such 
district  in  trust  for  and  is  hereby  dedicated  and  set  apart  to  the  uses  and  purposes  set  forth  in 
this  act.  And  said  board  is  hereby  authorized  and  empowered  to  hold,  use,  acquire,  manage, 
occupy,  and  possess  said  property  as  herein  provided. 
Poivers  of  hoard  in  suits  at  law  or  in  equity. 

Sec.  14.  The  said  board  is  hereby  authorized  and  empowered  to  take  conveyances  or  other 
assurances  for  all  property  acquired  by  it  under  the  provisions  of  this  act,  in  the  name  of  such 
irrigation  district,  to  and  for  the  uses  and  purposes  herein  expressed,  and  to  institute  and 
maintain  any  and  all  actions  and  proceedings,  suits  at  law  or  in  equity,  necessary  or  proper  in 
order  to  fully  carry  out  the  provisions  of  this  act,  or  to  enforce,  maintain,  protect,  or  preserve 
any  and  all  rights,  privileges,  and  immunities  created  by  this  act  or  acquired  in  pursuance 
thereof.  And  in  all  courts,  actions,  suits,  or  proceedings,  the  said  board  may  sue,  appear,  and 
defend,  in  person  or  by  attorneys,  and  in  the  name  of  such  irrigation  district. 

Special  election  for  issuance  of  bonds. 

Sec.  15.  For  the  purpose  of  constructing  necessary  irrigating  canals  and  works,  and  acquir- 
ing the  necessary  property  and  rights  therefor,  and  otherwise  carrying  out  the  provisions  of 
tliis  act,  the  board  of  directors  of  any  sucli  district  must,  as  soon  after  such  district  has  been 
organized  as  may  be  practicable,  estimate  and  determine  the  amount  of  money  necessary  to  be 
raised,  and  shall  immediately  thereupon  call  a  special  election,  at  which  sball  be  submitted  to 
the  electors  of  such  district  possessing  the  qiialifications  prescribed  by  this  act  the  question 
whether  or  not  the  bonds  of  said  district  shall  be  issued  in  the  amount  so  determined.  Notice 
t)f  such  election  must  be  given  by  posting  notices  in  three  public  places  in  each  election  pre- 
cinct in  said  district  for  at  least  twenty  days,  and  also  by  publication  of  such  notice  in  some 
newspaper  published  in  the  county  where  the  office  of  the  board  of  directors  of  such  district  is 
required  to  be  kept  once  a  week  for  at  least  three  successive  weeks.  Such  notices  must  specify 
the  time  of  holding  the  election,  the  amount  of  bonds  proposed  to  be  issued,  and  said  election 
must  be  held  and  the  result  thereof  determined  and  declared,  in  all  respects  as  nearly  as  prac- 
ticable, in  conformity  Avith  the  provisions  of  tliis  act  governing  the  election  of  officers;  provided, 
that  no  informalities  in  conducting  such  an  election  shall  invalidate  the  same,  if  the  election 
shall  have  been  otherwise  fairly  conducted.  At  such  election,  the  ballots  shall  contain  the 
words,  "Bonds  —  Yes,"  or  "Bonds — No,"  or  words  equivalent  thereto.  If  a  majority  of  the 
votes  cast  are  "Bonds  —  Yes,"  the  board  of  directors  shall  immediately  cause  bonds  in  said 
amount  to  be  issued;  said  bonds  shall  be  payable  in  gold  coin  of  the  United  States,  in  install- 
ments as  follows,  to  wit:  At  the  expiration  of  eleven  3'ears,  not  less  than  five  per  cent  of  said 
bonds;  at  the  expiration  of  twelve  years,  not  less  than  six  per  cent;  at  the  expiration  of  thir- 
teen years,  not  less  than  seven  per  cent;  at  the  expiration  of  fourteen  j'ears,  not  less  than  eight 
per  cent;  at  the  expiration  of  fifteen  years,  not  less  than  nine  per  cent;  at  the  expiration  of 
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sixteen  years,  not  less  than  ten  per  cent;  at  the  expiration  of  seventeen  years,  not  less  than 
eleven  per  cent;  at  the  expiration  of  eighteen  years,  not  less  than  thirteen  per  cent;  at  the 
expiration  of  nineteen  years,  not  less  than  fifteen  per  cent;  and  for  the  twentieth  year,  a  per- 
centage sufficient  to  pay  off  said  bonds;  and  shall  bear  interest  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually  on  the  first  day  of  January  and  July  of  eacii  year.  The  princi- 
pal and  interest  shall  be  payable  at  the  office  of  the  treasurer  of  the  district.  Said  bonds  shall 
be  each  of  tho  denomination  of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  shall  be  negotiable  in  form,  signed  by  the  president  and  secretary,  and  the  seal  of  the 
board  of  directors  shall  be  aflSxed  thereto.  They  shall  be  numbered  consecutively  as  issued, 
and  bear  date  at  the  time  of  their  issue.  Coupons  for  the  interest  shall  be  attached  to  each 
bond  signed  by  the  secretary.  Said  bonds  shall  express  on  their  face  that  they  vrcro  issued  by 
authority  of  this  act,  stating  its  title  and  date  of  approval.  The  secretary  shall  keep  a  record 
of  the  bonds  sold,  their  number,  the  date  of  sale,  the  price  received,  and  the  name  of  the  pur- 
chaser. 
Board  to  sell  bonds. 

Sec.  16.  The  board  may  sell  said  bonds  from  time  to  time,  in  such  quantities  as  may  be 
necessary  and  most  advantageous,  to  raise  money  for  the  construction  of  said  canals  and  works, 
the  acquisition  of  said  property  and  rights,  and  otherwise  to  fully  carry  out  the  objects  and 
purposes  of  this  act.  Before  making  any  sale,  the  board  shall,  at  a  meeting,  by  resolution, 
declare  its  intention  to  sell  a  specified  amount  of  the  bonds,  and  the  day  and  hour  and  place  of 
such  sale,  and  shall  cause  such  resolution  to  be  entered  in  the  minutes,  and  notice  of  the  sale 
to  be  given,  by  publication  tliereof  at  least  twenty  days,  in  a  daily  newspaper  published  in 
each  of  the  cities  of  San  Francisco,  Sacramento,  and  Los  Angeles,  and  in  any  other  newspaper, 
at  their  discretion.  The  notice  shall  state  tliat  sealed  proposals  will  be  received  by  the  board, 
at  their  office,  for  the  purchase  of  tho  bonds,  till  the  day  and  hour  named  in  the  resolution. 
At  the  time  appointed,  the  board  shall  open  the  proposals,  and  award  the  purchase  of  tho 
bondo  to  the  highest  responsible  bidder,  and  may  reject  all  bids;  but  said  boafd  shall  in  no 
event  sell  any  of  tho  said  bonds  for  less  than  ninety  per  cent  of  the  face  value  thereof. 
Hoio  paid. 

Sec.  17.     Said  bonds,  and  the  interest  thereon,  shall  be  paid  by  revenue  derived  from  aa 
annual  assessment  upon  the  real  property  of  the  district;  and  all  the  real  property  in  the  dis- 
trict shall  be  and  remain  liable  to  be  assessed  for  such  payments  as  hereinafter  provided. 
Assessment  of  real  •property. 

Sec.  18.  The  assessor  must,  between  the  first  Monday  in  March  and  the  first  Monday  in 
June,  in  each  year,  a.ssess  all  real  property  in  the  district,  to  the  persons  who  own,  claim, 
have  the  possession  or  control  thereof,  at  its  full  cash  value.  He  must  prepare  an  assessment- 
book,  with  appropriate  headings,  in  which  must  be  listed  all  such  property  within  the  district, 
in  which  must  be  specified,  in  separate  columns,  under  the  appropriate  head:  — 
To  loliom  assessed. 

First  —  The  name  of  the  person  to  whom  the  property  is  assessed.     If  the  name  is  not  known 
to  the  assessor,  the  property  shall  be  assessed  to  "  unknown  owners." 
Description  of  property. 

Second  —  Land  by  township,  range,  section,  or  fractional  section,  and  when  such  land  is 
not  a  congressional  division  or  subdivision,  by  metes  and  bounds,  or  other  description  sufficient 
to  identify  it,  giving  an  estimate  of  the  number  of  acres,  locality,  and  the  improvements 
thereon. 

lliird  —  City  and  town  lots,  naming  the  city  or  town,  and  the  number  and  block  according 
to  the  system  of  numbering  in  such  city  or  town,  and  the  improvements  thereon. 

Fourth  —  The  cash  value  of  real  estate,  other  than  city  or  town  lots. 

Fifth  —  The  cash  value  of  improvements  on  such  real  estate. 

Sixth  —  The  cash  value  of  city  and  town  lots. 

Seventh  — The  cash  value  of  improvements  on  city  and  town  lots. 

Eitjhth  —  The  cash  value  of  improvements  on  real  estate  assessed  to  persons  other  than  tho 
owners  of  the  real  estate. 

Ninth  —  The  total  value  of  all  property  assessed. 

Tenth  —  Tlie  total  value  of  all  property  after  cf[ualization  by  the  board  of  directors. 

Eleventh  —  Such  other  things  as  tho  board  of  directors  may  require. 

Appointment  of  deputy  assessors,  and  coinpensation. 

Sec.  19.  The  board  of  directors  must  allow  tho  assessor  as  many  deputies,  to  be  appointed 
by  him,  as  will,  in  the  judgment  of  the  board,  enable  him  to  complete  tho  assessment  within 
tho  time  herein  prescribed.  The  board  must  fix  the  compensation  of  such  deputies,  wliich  shall 
bo  paid  out  of  the  treasury  of  the  district.  The  compensation  must  not  exceed  five  dollars  per 
day  for  each  deputy,  for  the  time  actually  engaged,  nor  must  any  allowance  bo  made  but  for 
work  done  between  the  first  Monday  in  March  and  tho  first  ^londay  in  August  in  each  year. 
Time  to  complete  assessment. 

Sec.  20.  On  or  before  the  first  Monday  in  August  in  each  year  tho  assessor  must  complete 
Lis  assessment-book,  and  deliver  it  to  the  secretary  of  the  boafd,  who  must  immediately  give 
notice  thereof,  and  of  the  timo  tlio  board  of  directors,  acting  as  a  board  of  equalization,  M'ill 
meet  to  equalize  assessments,  by  publication  in  a  newspaper  published  in  each  of  tho  counties 
comprising  the  district.  Tho  timo  fixed  for  tho  meeting  shall  not  bo  less  than  twenty  nor  more 
than  thirty  days  from  the  first  publication  of  tho  notice;  and  in  the  mean  time  the  assessment- 
book  must  remain  in  the  office  of  the  secretary  for  the  inspection  of  all  persons  interested. 
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SUt'tJKj  OS  hoard  of  equalization. 

Sec.  21.  Upon  the  dcay  specified  in  the  notice  required  by  the  preceding  section  for  the 
meeting,  the  board  of  directors,  whicli  is  hereby  constituted  a  board  of  equalization  for  that 
purpose,  shall  meet  and  continue  in  session  from  day  to  day,  as  long  as  may  be  necessary,  not  to 
exceed  ten  days,  exclusive  of  Sundays,  to  hear  and  determine  such  objections  to  the  valuation 
and  assessment  as  may  come  before  them;  and  the  board  may  change  the  valuation  as  may  be 
just.  The  secretary  of  the  board  shall  be  present  during  its  sessions,  and  note  all  changes  made 
in  the  valuation  of  property,  and  in  the  names  of  the  persons  whose  property  is  assessed;  and 
within  ten  days  after  the  close  of  the  session,  he  shall  have  the  total  values,  as  finally  equalized 
by  the  board,  extended  into  columns,  and  added. 

Lein)in<j  of  assessment  to  pay  interest  on  bonds. 

Sec.  22.  The  board  of  directors  shall  then  levy  an  assessment  sufficient  to  raise  the  annual 
interest  on  the  outstanding  bonds;  and  at  the  expiration  of  ten  years  after  the  issuing  of  bonds 
by  the  board,  must  increase  said  assessment,  for  the  ensuing  ten  years,  in  the  following  per- 
centage of  the  principal  of  the  whole  amount  of  bonds  then  outstanding;  to  wit,  for  the  eleventh 
year,  live  per  cent;  for  the  twelfth  year,  six  per  cent;  for  the  thirteenth  year,  seven  per  cent; 
for  the  fourteenth  year,  eight  per  cent;  for  the  fifteenth  year,  nine  per  cent;  for  the  sixteenth 
year,  ten  per  cent;  for  the  seventeenth  year,  eleven  per  cent;  for  the  eighteenth  year,  thirteen 
per  cent;  for  the  nineteenth  year,  fifteen  per  cent,  and  for  the  twentieth  year,  a  percentage 
sufficient  to  pay  off  said  bonds.  The  secretary  of  the  board  must  compute,  and  enter  in  a  sepa- 
rate column  of  the  assessment-book,  the  respective  sums  in  dollars  and  cents  to  be  paid  as  an 
assessment  on  the  property  therein  enumerated.  When  collected,  the-  assessment  shall  be  paid 
into  the  district  treasury,  and  shall  constitute  a  special  fund,  to  be  called  the  bond  fund  of 
(naming  the  district)  irrigation  district. 
Lien  against. 

Sec.  23.     The  assessment  upon  real  property  is  a  lien  against  the  property  assessed,  from  and 
after  the  first  Monday  in  March  for  any  year;  and  such  lien  is  not  removed  until  the  assessments 
are  paid  or  the  property  sold  for  the  payment  thereof. 
Collection  of  assessments —  Hoio  made. 

Sec.  24.  On  or  before  the  first  day  of  November,  the  secretary  must  deliver  the  assessment- 
book  to  the  collector  of  the  district,  who  shall,  within  twenty  days,  publish  a  notice  in  a  news- 
paper published  in  each  of  the  counties  comprising  the  district,  if  there  be  land  situated  in  more 
than  one  county  in  such  district,  that  said  assessments  are  due  and  payable,  and  will  become 
delinquent  at  six  o'clock,  p.  m.,  on  the  last  Monday  of  December  next  thereafter;  and  that  un- 
less paid  prior  thereto,  five  per  cent  will  be  added  to  the  amount  thereof,  and  also  the  time  aud 
place  at  which  payment  of  assessments  may  be  made.  The  notice  shall  also  specify  a  time  and 
place,  within  each  election  precinct  of  the  district,  when  and  where  the  collector  will  attend  to 
receive  payment  of  assessments,  and  shall  be  published  for  fifteen  days,  and  a  printed  copy  of 
said  notice  shall  be  posted  for  the  same  time  in  some  public  place  in  each  precinct.  The  collec- 
tor must  attend  at  the  time  and  place  specified  in  the  notice,  to  receive  assessments,  which 
must  be  paid  in  gold  and  silver  coin;  he  must  mark  the  date  of  payment  of  any  assessment  in 
the  assessment-book  opposite  the  name  of  the  person  paying,  and  give  a  receipt  to  such  person, 
specifying  the  amount  of  the  assessment  and  the  amount  paid,  with  a  description  of  the  prop- 
erty assessed.  On  the  thirty-first  day  of  December  of  each  year,  all  unpaid  assessments  are 
delinquent,  and  thereafter  the  collector  must  collect  thereon,  for  the  use  of  the  district,  au 
addition  of  five  per  cent. 
Publication  of  delinquent  list. 

Sec.  25.  On  or  before  the  first  day  of  February,  the  collector  must  publish  the  delinquent 
list,  which  must  contain  the  names  of  the  persons  and  a  description  of  the  property  delinquent, 
and  the  amount  of  the  assessments  and  costs  due,  opposite  each  name  and  description.  He  must 
append  to  and  publish  with  the  delinquent  list  a  notice  that  unless  the  assessments  delinquent, 
together  with  costs  and  percentage,  are  paid,  the  real  property  upon  which  such  assessments 
are  a  lien  will  be  sold  at  public  auction.  The  publication  must  be  made  once  a  week  for  three 
successive  weeks,  in  a  newspaper  published  in  each  of  the  counties  comprised  in  the  district. 
The  publication  must  designate  the  time  and  place  of  sale.  The  time  of  sale  must  not  be  less 
than  twenty-one  nor  more  than  twenty-eight  days  from  the  first  publication,  and  the  place 
must  be  at  some  point  designated  by  the  collector. 
Collection  of  'penalties  on  delinquent  assessments. 

Sec.  26.  The  collector  must  collect,  in  addition  to  the  assessments  due  on  the  delinquent  list 
and  five  per  cent  added,  fifty  cents  on  each  lot,  piece,  or  tract  of  land  separately  assessed,  one 
half  of  which  must  go  to  the  district  and  the  other  to  the  collector  for  preparing  the  list.  On 
the  day  fixed  for  the  sale,  or  some  subsequent  day  to  which  he  may  have  postponed  it,  of  which 
he  must  give  notice,  the  collector,  between  the  hours  of  ten  o'clock,  A.  M.,  aud  three  o'clock, 
P.  M.,  must  commence  the  sale  of  the  property  advertised,  commencing  at  the  head  of  the  list 
and  continuing  alphabetically,  or  in  the  numerical  order  of  the  lots  or  blocks,  until  completed. 
He  may  postpone  the  day  of  commencing  the  sales,  or  the  sale  from  day  to  day,  but  the  sale 
must  be  completed  within  three  weeks  from  the  day  first  fixed. 

Bight  of  owner  to  designate  property  to  he  sold. 

Sec.  27.  The  owner  or  person  in  possession  of  any  real  estate  offered  for  sale  for  assessments 
due  thereon  may  designate  in  writing  to  the  collector,  prior  to  the  sale,  what  portion  of  the 
property  he  wishes  sold,  if  less  than  the  whole;  but  if  the  owner  or  possessor  does  not,  then 
the  collector  may  designate  it,  and  the  person  who  will  take  the  least  quantity  of  the  land,  or 
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in  case  an  nndivided  interest  is  assessed,  then  the  smallest  portion  of  the  interest,  and  pay  the 
assessments  and  costs  due,  including  two  dollars  to  the  collector  for  the  duplicate  certificate  of 
sale,  is  the  purchaser.  If  the  purchaser  does  not  pay  the  assessments  and  costs  before  ten 
o'clock,  A.  M.,  the  following  day,  the  property,  on  next  sale  day,  before  the  regular  sale,  must  bo 
resold  for  the  assessments  and  costs.  After  receiving  the  amount  of  assessments  and  costs,  the 
collector  must  make  out  in  duplicate  a  certificate,  dated  on  the  day  of  sale,  stating  (when 
known)  the  name  of  the  person  assessed,  a  description  of  the  land  sold,  the  amount  paid  therefor, 
that  it  was  sold  for  assessments,  giving  the  amount  and  the  year  of  the  assessment,  and  specify- 
ing the  time  when  the  purchaser  will  be  entitled  to  a  deed.  The  certificate  must  be  signed  by 
the  collector,  and  one  copy  delivered  to  the  purchaser,  and  the  other  filed  in  the  office  of  the 
county  recorder  of  the  county  in  which  the  land  sold  is  situated. 
Collectors  certificate. 

Sec.  28.  The  collector,  before  delivering  any  certificate,  must  in  a  book  enter  a  description 
of  the  land  sold,  corresponding  with  the  description  in  the  certificate,  the  date  of  the  sale,  pur- 
chasers' names,  and  amount  paid,  regularly  number  the  description  on  the  margin  of  the  book, 
and  put  a  corresponding  number  on  each  certificate.  iSuch  book  must  be  open  to  public  inspec- 
tion, without  fee,  during  office-hours,  when  not  in  actual  use.  On  filing  the  certificate  with 
such  county  recorder,  the  lien  of  the  assessments  vests  in  the  purchaser,  and  is  only  divested  by 
the  payment  to  him,  or  to  the  collector  for  his  use,  of  the  purchase-money  and  two  per  cent 
per  month  from  the  day  of  sale  until  redemption. 
Time  and  manner  in  tuhich  property  may  be  redeemed. 

Sec.  29.  A  redemption  of  the  property  sold  may  be  made  by  the  owner,  or  any  party  in  in- 
terest, within  twelve  months  from  the  date  of  purchase.  Redemption  must  be  made  in  gold  or 
silver  coin,  as  provided  for  the  collection  of  state  and  county  taxes,  and  when  made  to  the  col- 
lector, he  must  credit  the  amount  paid  to  the  person  named  in  the  certificate,  and  pay  it,  on  de- 
mand, to  the  person  or  his  assignees.  In  each  report  the  collector  makes  to  the  board  of 
directors,  he  must  name  the  person  entitled  to  redemption  money,  and  the  amount  due  to  each. 
On  receiving  the  certificate  of  sale,  the  county  recorder  must  file  it  and  make  an  entry  in  a 
book  similar  to  that  required  of  the  collector.  On  the  presentation  of  the  receipt  of  the  person 
named  in  the  certificate,  or  of  the  collector,  for  his  use,  of  the  total  amount  of  the  redemption 
money,  the  recorder  must  mark  the  word  "Redeemed,"  the  date,  and  by  whom  redeemed,  on 
the  certificate  and  on  the  margin  of  the  book  where  the  entry  of  the  certificate  is  made.  If 
the  property  is  not  redeemed  within  twelve  months  from  the  sale,  the  collector,  or  his  successor 
in  office,  must  make  to  the  purchaser,  or  his  assignee,  a  deed  of  the  property,  reciting  in  the  deed 
substantially  the  matters  contained  in  the  certificate,  and  that  no  person  redeemed  the  property 
during  the  time  allowed  by  law  for  its  redemption.  The  collector  shall  receive  from  the  pur- 
chaser, for  the  use  of  the  district,  two  dollars  for  making  such  deed. 
Acknoioledgment  of  deed. 

Sec.  30.  The  matter  recited  in  the  certificate  of  sale  must  be  recited  in  the  deed,  and  such 
deed  duly  acknowledged  or  proved  is  prima  facie  evidence  that,  — 

First  —  The  property  was  assessed  as  required  by  law. 

Second  —  The  i)roperty  was  equalized  as  required  by  law. 

Third  —  That  the  assessments  were  levied  in  accordance  with  law. 

Fourth  —  The  assessments  were  not  paid. 

Fifth — At  a  proper  time  and  place  the  property  was  sold  as  prescribed  by  law,  and  by  the 
proper  officer. 

Sixth  —  The  property  was  not  redeemed. 

Seventh  —  The  person  who  executed  the  deed  was  the  proper  oflScer. 

Such  deed  duly  acknowledged  or  proved  is  (except  as  against  actual  fraud)  conclusive  evi- 
dence of  the  regularity  of  all  the  proceedings  from  the  assessment  by  the  assessor,  inclusive,  up 
to  the  execution  of  the  deed.  The  deed  conveys  to  the  grantee  the  absolute  title  to  the  lands 
described  therein  free  of  all  encumbrances,  except  when  the  land  is  owned  by  the  United  States 
or  this  state,  in  which  case  it  is  prima  facie  evidence  of  the  right  of  possession. 

Certificate  of  collector  prima  facie  evidence. 

Sec.  31.  The  assessment-book  or  delinquent  list,  or  a  copy  thereof,  certified  by  the  collector, 
showing  unpaid  assessments  against  any  person  or  property,  is  prima  facie  evidence  of  the 
assessment,  tlio  property  assessed,  the  delinquency,  the  amount  of  assessments  due  and  unpaid, 
and  that  all  the  forms  of  the  law  in  relation  to  the  assessment  and  levy  of  such  assessments 
have  been  complied  with. 
Validity  of  sale. 

Sec.  32.  When  land  is  sold  for  assessments  correctly  imposed,  as  the  property  of  a  particular 
person,  no  misnomer  of  the  owner  or  supposed  owner,  or  other  mistake  relating  to  the  owner- 
ship thereof,  affects  the  sale  or  renders  it  void  or  voidable. 

Time  and  manner  of  settlement. 

Sec.  33.  On  the  first  Monday  in  each  month  the  collector  must  settle  with  the  secretary  of 
the  board  for  all  moneys  collected  for  assessments,  and  pay  the  same  over  to  the  treajurer;  and 
within  six  days  thereafter  he  must  deliver  to  and  file  in  the  office  of  the  secretary  a  statement 
under  oath,  showing,  — 

First  —  An  account  of  all  his  transactions  and  receipts  since  his  last  settlement. 

Second  —  That  all  money  collected  by  him  as  collector  has  been  paid.  The  collector  shall 
also  file  in  the  office  of  the  secretary  on  said  first  Monday  in  each  month  the  receipt  of  the 
treasurer  for  the  money  so  paid. 
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Payment  of  coupons. 

Sec.  34.  Upon  the  presentation  of  the  coupons  clue  to  the  treasurer,  he  shall  pay  the  same 
from  said  bond  fund.  Whenever,  after  ten  years  from  the  issuance  of  said  bonds,  said  fund 
shall  amount  to  the  sum  of  ten  thousand  dollars,  the  board  of  directors  may  direct  the  treasurer 
to  pay  such  an  amount  of  said  bonds  not  due  as  the  money  in  said  fund  will  redeem,  at  the 
lowest  value  at  which  they  may  be  offered  for  liquidation,  after  advertising  for  at  least  four 
weeks  in  some  daily  newspaper  in  each  of  the  cities  hereinbefore  named,  and  in  any  other  news- 
paper which  said  board  may  deem  advisable,  for  sealed  proposals  for  the  redemption  of  said 
bonds.  Said  proposals  shall  be  opened  by  the  board  in  open  meeting,  at  a  time  to  ha  named  in 
the  notice,  and  the  lowest  bid  for  said  bonds  must  be  accepted;  provided,  that  no  bond  shall  be 
redeemed  at  a  rate  above  par.  In  case  the  bids  are  equal,  the  lowest  numbered  bond  shall  have 
the  preference.  In  case  none  of  the  holders  of  said  bonds  shall  desire  to  have  the  same  re- 
deemed as  herein  provided  for,  said  money  shall  be  invested  by  the  treasurer,  under  the  direc- 
tion of  the  board,  in  United  States  gold-bearing  bonds,  or  the  bonds  of  the  state,  which  shall 
be  kept  in  said  bond  fund,  and  may  be  used  to  redeem  said  district  bonds  whenever  the 
holders  thereof  may  desire. 

Bids  for  construction  of  canals. 

Sec.  35.  After  adopting  a  plan  of  said  canal  or  canals,  storage,  reservoirs,  and  works,  the 
board  of  directors  shall  give  notice,  by  publication  thereof  not  less  than  twenty  days  in  one 
newspaper  published  in  each  of  the  counties  composing  the  district,  provided  a  newspaper  is 
published  therein,  and  in  such  other  newspapers  as  they  may  deem  advisable,  calling  for  bids 
for  the  construction  of  said  work,  or  of  any  portion  thereof;  if  less  than  the  whole  work  is  ad- 
vertised, then  the  j^ortion  so  advertised  must  be  particularly  described  in  such  notice;  said 
notice  shall  set  forth  that  jdans  and  specifications  can  be  seen  at  the  office  of  the  board,  and 
that  the  board  will  receive  sealed  proposals  therefor,  and  that  the  contract  will  be  let  to  the 
lowest  responsible  bidder,  stating  the  time  aud  place  for  opening  said  proposals,  which  at 
the  time  and  place  appointed  shall  be  opened  in  ijublic,  and  as  soon  as  convenient  thereafter  the 
board  shall  let  said  work,  either  in  portions  or  as  a  whole,  to  the  lowest  responsible  bidder,  or 
they  may  reject  any  or  all  bids  and  readvertise  for  proposals,  or  may  proceed  to  construct  the 
work  under  their  own  superintendence  with  the  labor  of  the  residents  of  the  district.  Contracts 
for  the  purchase  of  material  shall  be  awarded  to  the  lowest  responsible  bidder.  Any  person  or 
persons  to  whom  a  contract  may  be  awarded  shall  enter  into  a  bond,  with  good  and  sufficient  sure- 
ties, to  be  approved  by  the  board,  payable  to  said  district  for  its  use,  for  double  the  amount  of 
the  contract  price,  conditioned  for  the  faithful  j)erformance  of  said  contract.  The  work  shall 
be  done  under  the  direction  and  to  the  satisfaction  of  the  engineer,  and  be  approved  by  the 
board. 
Payment  of  claims. 

Sec.  30.  No  claim  shall  be  paid  by  the  treasurer  until  allowed  by  the  board,  and  only  upon 
a  warrant  signed  by  the  president,  and  countersigned  by  the  secretary;  provided,  that  the  board 
may  draw  from  time  to  time  from  the  construction  fund  and  deposit  in  the  county  treasury  of 
the  county  where  the  office  of  the  board  is  situated  any  sum  in  excess  of  the  sum  of  twenty- 
five  thousand  dollars.  The  county  treasurer  of  said  county  is  hereby  authorized  aud  required 
to  receive  and  receipt  for  the  same,  and  place  the  same  to  the  credit  of  said  district,  and  he 
shall  be  responsible  upon  his  official  bond  for  the  safe-keeping  and  disbursement  of  the  same 
as  in  this  act  provided.  He  shall  pay  out  the  same,  or  any  portion  thereof,  to  the  treasurer  of 
the  district  only,  and  only  upon  the  order  of  the  board,  signed  by  the  president  and  attested 
by  the  secretary.  The  said  county  treasurer  shall  report  in  writing,  on  the  second  Monday  in 
each  month,  the  amount  of  money  in  the  county  treasury,  the  amount  of  receipts  for  the  month 
preceding,  and  the  amount  or  amounts  paid  out;  said  report  shall  be  verified  and  filed  with  the 
secretary  of  the  board.  The  district  treasurer  shall  also  report  to  the  board,  in  writing,  on  the 
first  Monday  in  each  month,  the  amount  of  money  in  the  district  treasury,  the  amount  of  re- 
ceipts for  the  month  preceding,  and  the  amount  and  items  of  expenditures,  and  said  report  shall 
be  verified  and  filed  with  the  secretary  of  the  board. 
Payments  from  construction  fund. 

Sec.  37.  The  cost  aud  expense  of  purchasing  and  acquiring  property,  and  constructing  the 
works  and  improvements  herein  provided  for,  shall  be  wholly  paid  out  of  the  construction  fund. 
For  the  j)urpose  of  defraying  the  expenses  of  the  organization  of  the  district,  and  of  the  care, 
operation,  management,  repair,  and  improvenicnt  of  such  portions  of  said  canal  and  works  as 
are  completed  and  in  use,  including  salaries  of  officers  and  employees,  the  board  may  either  fix 
rates  of  tolls  and  charges,  and  collect  the  same  from  all  persons  using  said  canal  for  irrigation 
and  other  purposes,  or  they  may  provide  for  the  payment  of  said  expenditures  by  a  levy  of  as- 
sessments therefor,  or  by  both  said  tolls  and  assessments;  if  by  the  latter  method,  such  levy 
shall  be  made  on  the  completion  and  equalization  of  the  assessment  roll,  and  the  board  shall 
have  the  same  powers  and  functions  for  the  purposes  of  said  levy  as  ai-e  now  possessed  by 
boards  of  supervisors  in  this  state.  The  procedure  for  the  collection  of  assessments  by  such 
levy  shall,  in  all  respects,  conform  to  the  provisions  of  this  act  relating  to  the  payment  of  prin- 
cipal and  interest  of  bonds  herein  provided  for. 
Powers  of  board. 

Sec.  38.  The  board  of  directors  shall  have  the  power  to  construct  the  said  works  across  any 
stream  of  water,  watercourse,  street,  avenue,  highway,  railway,  canal,  ditch,  or  flume  which 
the  route  of  said  canal  or  canals  may  intersect  or  cross,  in  such  manner  as  to  afford  seciirity  for 
life  and  property;  but  said  board  shall  restore  the  same,  when  so  crossed  or  intersected,  to  its 
former  state  as  near  as  may  be,  or  in  a  sufficient  manner  not  to  have  impaired  unnecessarily  its 
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usefulness;  and  every  company  whose  railroad  shall  be  intersected  or  crossed  by  said  works 
shall  unite  with  said  board  in  forming  said  intersections  and  crossings,  and  grant  the  privileges 
aforesaid;  and  if  such  railroad  company  and  said  board,  or  the  owners  and  controllers  of  the 
said  property,  thing,  or  franchise  so  to  be  crossed,  cannot  agree  upon  the  amount  to  be  paid 
therefor,  or  the  points  or  the  manner  of  said  crossings  or  intersections,  the  same  shall  bo  ascer- 
tained and  determined  in  all  respects  as  is  herein  provided  in  respect  to  the  taking  of  land. 
The  right  of  way  is  hereby  given,  dedicated,  and  set  apart,  to  locate,  construct,  and  maintain 
said  works  over  and  through  any  of  the  lands  whicli  are  now  or  may  be  the  property  of  this 
state;  and  also  there  is  given,  dedicated,  and  set  apart,  for  the  uses  and  purposes  aforesaid,  all 
waters  and  water  rights  belonging  to  this  state  within  the  district. 

Mileage  and  per  diem  of  directors. 

Sec.  39.  The  board  of  directors  shall  each  receive  four  dollars  per  day,  and  mileage  at  the 
rate  of  twenty  cents  per  mile,  in  attending  meetings,  and  actual  and  necessary  expenses  paid 
while  engaged  in  official  business  under  the  order  of  the  board.  The  board  shall  fix  the  com- 
pensation to  be  paid  to  the  other  officers  named  in  the  act,  to  be  paid  out  of  the  treasury  of  the 
district;  provided,  that  said  board  shall,  upon  the  petition  of  at  least  fiftj',  or  a  majority  of  the 
freeholders  within  such  district  therefor,  submit  to  the  electors  at  any  general  election  a  sched- 
ule of  salaries  and  fees  to  bo  paid  hereunder.  Sucli  petition  must  be  presented  to  the  board 
twenty  days  prior  to  a  general  election,  and  the  result  of  such  election  shall  be  determined  and 
declared  in  all  respects  as  other  elections  are  determined  and  declared  under  this  act. 

Proldhitinj  officers  from  any  interest  in  contracts. 

Sec.  40.  No  director  or  any  other  officer  named  in  this  act  shall  in  any  manner  be  interested, 
directly  or  indirectly,  in  any  contract  awarded  or  to  be  awarded  by  the  board,  or  in  the  profits 
to  be  derived  therefrom;  and  for  any  violation  of  this  provision  such  officer  shall  be  deemed 
guilty  of  a  misdemeanor,  and  such  conviction  shall  work  a  forfeiture  of  his  office,  and  he  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 

Special  election. 

Sec.  41.  The  board  of  directors  may,  at  any  time,  when  in  their  judgment  it  may  bo  advis- 
able, call  a  special  election  and  submit  to  the  qualified  electors  of  the  district  the  question 
whether  or  not  a  special  assessment  shall  be  levied  for  the  purpose  of  raising  money  to  be  ap- 
plied to  any  of  the  purposes  provided  in  this  act.  Such  election  must  be  called  upon  the  notice 
prescribed,  and  the  same  shall  be  held,  and  the  result  thereon  determined  and  declared  in  all 
respects  in  conformity  with  the  provisions  of  section  fifteen  of  this  act.  The  notice  must  spe- 
cify the  amount  of  money  proposed  to  be  raised,  and  the  purpose  for  which  it  is  intended  to  be 
used.  At  such  elections  the  ballots  shall  contain  the  words,  "Assessment  —  Yes,"  or  "Assess- 
ment—  No."  If  two  thirds  or  more  of  the  votes  cast  are  "Assessment — Yes,"  the  board  shall, 
at  the  time  of  the  annual  levy  hereunder,  levy  an  assessment  sufficient  to  raise  the  amount 
voted.  The  rate  of  assessment  shall  be  ascertained  by  deducting  fifteen  per  cent  for  antici- 
pated delinquencies  from  the  aggregate  assessed  value  of  the  property  in  the  district,  as  it  ap- 
pears on  the  assessment  roll  for  the  current  year,  and  then  dividing  the  sum  voted  by  the 
remainder  of  such  aggregate  assessed  value.  The  assessments  so  levied  shall  )je  computed 
and  entered  on  the  assessment  roll  by  the  secretary  of  the  board,  and  collected  at  the  same 
time  and  in  the  same  manner  as  other  assessments  provided  for  herein;  and  when  collected 
shall  be  paid  into  the  district  treasury  for  the  purposes  specified  in  the  notice  of  such  special 
election. 

Power  to  incur  debt. 

Sec.  42.  The  board  of  directors,  or  other  officers  of  the  district,  shall  have  no  power  to  in- 
cur any  debt  or  liability  whatever,  either  by  issuing  bonds  or  otherwise,  in  excess  of  the  express 
provisions  of  this  act,  and  any  debt  or  liability  incurred  in  excess  of  such  express  i^rovisions 
shall  be  and  remain  absolutely  void. 

Apportionment  of  water. 

Sec.  43.  In  case  the  volume  of  water  in  any  stream  or  river  shall  not  be  sufficient  to  supply 
the  continual  wants  of  the  entire  country  through  which  it  passes,  and  susceptible  of  irrigation 
therefrom,  then  it  shall  be  tlie  duty  of  the  water  commissioners,  constituted  as  hereinafter  pro- 
vided, to  apportion,  in  a  just  and  equitable  proportion,  a  certain  amount  of  said  water  upon 
certain  or  alternate  weekly  days  to  different  localities,  as  they  may,  in  their  judgment,  think 
best  for  tlie  interest  of  all  parties  concerned,  and  with  due  regard  to  the  legal  and  equitable 
rights  of  all.  Said  water  commissioners  shall  consist  of  the  chairman  of  the  board  of  directors 
of  each  of  the  districts  affected. 

Diit)/ of  directors. 

Sec.  44.  It  shall  be  the  duty  of  the  board  of  directors  to  keep  the  water  flowing  through 
the  ditches  under  their  control  to  the  full  capacity  of  such  ditches  in  times  of  high  water. 

Affecting  navigation  and  mining  industr;/. 

Sec.  45.  Navigation  shall  never  in  any  wise  bo  impaired  by  the  operation  of  this  act,  nor 
shall  any  vested  interest  in  or  to  any  mining  water  rights  or  ditches,  or  in  or  to  any  water  or 
water  rights,  or  reservoirs  or  dams,  now  used  by  the  owners  or  possessors  thereof,  in  connec- 
tion with  any  mining  industry,  or  by  persons  purchasing  or  renting  the  use  thereof,  or  in  or  to 
any  other  property  now  used  directly  or  indirectly  in  carrying  on  or  promoting  the  mining 
industry,  ever  be  affected  by  or  taken  under  its  provisions,  save  and  except  that  rights  of  way 
may  be  acquired  over  the  same. 
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Diverting  toaters. 

Sec.  46.  None  of  the  provisions  of  this  act  shall  he  construed  as  repealing  or  in  any  wise 
modifj'ing  the  provisions  of  any  other  act  relating  to  the  subject  of  irrigation  or  water  com- 
missioners. Nothing  herein  contained  shall  Ije  deemed  to  authorize  any  person  or  persons  to 
divert  the  waters  of  any  river,  creek,  stream,  canal,  or  ditch,  from  its  channel,  to  the  detri- 
ment of  any  person  or  persons  liaving  any  interest  in  such  river,  creek,  stream,  canal,  or  ditch, 
or  the  waters  therein,  unless  previous  compensation  be  ascertained  and  paid  therefor,  under  the 
laws  of  this  state  authorizing  the  taking  of  private  property  for  public  uses. 

Sec.  47.     This  act  shall  take  efifect  immediately. 

An  Act  to  amend  sections  (en,  twenty-two,  and  twenty -seven  of  an  act  entitled  "An  Act  to  provide/or 
the  organizatioyi  and  government  of  irrigation  districts,  and  to  provide  for  the  acquisition  of  water 
and  other  property,  and  for  the  distribution  of  water  thereby  for  irrigation  purposes,"  approved 
March  7,  1887,  relating  to  appointments  to  office  in  case  of  vacancies,  and  to  assessments  of  real 
property,  and  to  the  collection  of  such  assessments. 

[Approved  February  16,  18S9;  1889, 15.] 
Section  1.     Section  ten  of  said  act  is  hereby  amended  to  read  as  follows:  — 

Statement  of  result. 

Section  10.  The  secretary  of  the  board  of  directors  must,  as  soon  as  the  result  is  declared, 
enter  in  the  records  of  such  board  a  statement  of  such  result,  which  statement  must  show,  — 

First  —  The  whole  number  of  votes  cast  in  the  district,  and  in  each  division  of  the  district. 

Second  —  The  names  of  the  persons  voted  for. 

Third  —  The  office  to  fill  which  each  person  was  voted  for. 

Fourth  — The  number  of  votes  given  in  each  precinct  to  each  of  such  persons. 

Fifth  —  The  number  of  votes  given  in  each  division  for  the  office  of  director,  and  the  number 
of  votes  given  in  the  district  for  the  offices  of  assessor,  collector,  and  treasurer. 
Flection,  hoiv  entered. 

The  board  of  directors  must  declare  elected  the  persons  having  the  highest  number  of  votes 
given  for  each  office.  The  secretary  must  immediately  make  out  and  deliver  to  such  person  a 
certificate  of  election,  signed  by  him,  and  authenticated  with  the  seal  of  the  board.  In  case  of 
the  vacancy  in  the  office  of  assessor,  collector,  or  treasurer,  the  vacancy  shall  be  filled  by  ap- 
pointment of  the  board  of  directors.  In  case  of  a  vacancy  in  the  office  of  director,  the  vacancy 
shall  be  filled  by  appointment  by  the  board  of  supervisors  of  the  county  where  the  office  of 
such  board  of  directors  is  situated  from  the  division  in  which  the  vacancy  occurred.  An  officer 
appointed  as  above  provided  shall  hold  his  office  until  the  next  regular  election  for  said  district, 
and  until  his  successor  is  elected  and  qualified. 

Sec.  2.     Section  twenty-two  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Levy  of  assessment  to  pay  interest  on  bonds. 

Section  22.  The  board  of  directors  shall  then  levy  an  assessment  sufficient  to  raise  the 
annual  interest  on  the  outstanding  bonds;  and  at  the  expiration  of  ten  years  after  the  issuing 
of  bonds  by  the  board,  must  increase  said  assessment  for  the  ensuing  ten  years  in  the  following 
percentage  of  the  principal  of  the  whole  amount  of  bonds  then  outstanding,  to  wit:  For  the 
eleventh  year,  five  per  cent;  for  the  twelfth  year,  six  per  cent;  for  the  thirteenth  year,  seven 
per  cent;  for  the  fourteenth  year,  eight  per  cent;  for  the  fifteenth  year,  nine  per  cent;  for  the 
sixteenth  year,  ten  per  cent;  for  the  seventeenth  year,  eleven  per  cent;  for  the  eighteenth  . 
year,  thirteen  per  cent;  for  the  nineteenth  year,  fifteen  per  cent;  and  for  the  twentieth  year, 
a  percentage  sufficient  to  pay  off  said  bonds.  The  secretary  of  the  board  must  compute  and 
enter  in  a  separate  column  of  the  assessment-book  the  respective  sums  in  dollars  and  cents  to 
be  paid  as  an  assessment  on  the  property  therein  enumerated.  When  collected,  the  assessment 
shall  be  paid  into  the  district  treasury,  and  shall  constitute  a  special  fund,  to  be  called  the 
bond  fund  of  irrigation  district.  In  case  of  the  neglect  or  refusal  of  the  board  of  di- 
rectors to  cause  such  assessment  and  levy  to  be  made,  as  in  this  act  provided,  then  the  assess- 
ment of  property  made  by  the  county  assessor  anel  the  state  board  of  equalization  shall  be 
adopted,  and  shall  be  the  basis  of  assessments  for  the  district,  and  the  board  of  supervisors  of 
the  count}^  in  which  the  office  of  the  board  of  directors  is  situated  shall  cause  an  assessment  roll 
for  said  district  to  be  prepared,  and  shall  make  the  levy  required  by  this  act  in  the  same  man- 
ner and  with  like  effect  as  if  the  same  had  been  made  by  said  board  of  directors,  and  all  ex- 
penses incident  thereto  shall  be  borne  by  such  district.  In  case  of  the  neglect  or  refusal  of  the 
collector  or  treasurer  of  the  district  to  perform  the  duties  imposed  by  law,  then  the  tax  collec- 
tor and  treasurer  of  the  county  in  which  the  office  of  the  board  of  directors  is  situated  must  re- 
spectively perform  such  duties,  and  shall  be  accountable  therefor  upon  their  official  bonds  as  ia 
other  cases. 

Sec.  3.     Section  twenty-seven  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Right  of  oioner  to  designate  property  to  he  sold. 

Section  27.  The  owner  or  person  in  possession  of  any  real  estate  offered  for  sale  for  assess- 
ments due  thereon  may  designate  in  writing  to  the  collector,  prior  to  the  sale,  what  portion  of 
the  property  he  wishes  sold,  if  less  than  the  whole;  but  if  the  owner  or  possessor  does  not, 
then  the  collector  may  designate  it,  and  the  person  who  will  take  the  least  quantity  of  the  laud, 
or  in  case  an  undivided  interest  is  assessed,  then  the  smallest  portion  of  the  interest,  and  pay 
the  assessments  and  costs  due,  including  two  dollars  to  the  collector  for  the  duplicate  certificate 
of  sale,  is  the  purchaser.  If  the  purchaser  does  not  pay  the  assessments  and  costs  before  ten 
o  clock,  A.  M.,  the  following  day,  the  property  on  the  next  sale  day  must  be  resold  for  the  assess- 
ments and  costs.     But  in  case  there  is  no  purchaser  in  good  faith  for  the  same  on  the  first  day 
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that  the  property  is  ofiFered  for  sale,  then,  when  the  property  is  ofiFered  thereafter  for  sale,  and 
there  is  no  purchaser  in  good  faith  for  the  same,  the  whole  amount  of  the  property  assessed 
shall  be  struck  off  to  the  irrigation  district  within  which  such  lands  are  situated  as  the  pur- 
chaser, and  the  duplicate  certiticate  delivered  to  the  treasurer  of  the  district,  and  filed  by  him 
in  his  ofEce.  No  charge  shall  be  made  for  the  duplicate  certificate  where  the  district  is  the 
purchaser,  and,  ia  such  case,  the  collector  shall  make  an  entry,  "Sold  to  the  district,"  and 
he  shall  be  credited  with  the  amount  thereof  in  his  settlement.  An  irrigation  district,  as  a 
purchaser  at  such  sale,  shall  be  entitled  to  the  same  rights  as  a  private  purchaser,  and  the  title 
so  acquired  by  the  district,  subject  to  the  right  of  redemption  herein  provided,  may  be  con- 
veyed by  deed,  executed  and  acknowledged  by  the  president  and  secretary  of  said  board;  pro- 
vided, that  authority  to  so  convey  must  be  conferred  by  resolution  of  the  board,  entered  on  its 
minutes,  fixing  the  price  at  which  such  sale  may  be  made,  and  such  conveyance  shall  not  bo 
made  for  a  less  sum  than  the  reasonable  market  value  of  such  property.  After  receiving  the 
amount  of  assessments  and  costs,  the  collector  must  make  out  in  duplicate  a  certificate,  dated 
on  the  day  of  sale,  stating  (when  known)  the  names  of  the  person  assessed,  a  description  of 
the  land  sold,  the  amount  paid  therefor,  that  it  was  sold  for  assessments,  giving  the  amount 
and  year  of  the  assessment,  and  specifying  the  time  when  the  purchaser  will  bo  entitled  to  a 
deed.  The  certificate  must  be  signed  by  the  collector,  and  one  copy  delivered  to  the  purchaser, 
and  the  other  filed  in  the  office  of  the  county  recorder  of  the  county  in  which  the  land  ia 
situated. 

Seo.  4.     This  act  shall  take  eflfect  from  and  after  its  passage. 

An  Act  amendatoiij  of  and  supplemental  to  an  act  entitled  "An  Act  to  provide  for  the  organization 
and  {jovernment  of  irrigation  district.'i,  a7id  to  provide  for  the  acquisition  of  water  and  other  prop- 
ertij,  and  for  the  distribution  of  water  thereby  for  irrigation  piayoses,"  approved  March?,  1SS7, 
and  proviiling  for  a  ^change  of  the  boundaries  of  irrigation  districts,  by  including  other  lands 
therein. 

[Approved  February  16, 1889;  1889, 18.] 

Cliange  of  boundaries,  how  affected. 

Section  1.  The  boundaries  of  any  irrigation  district  now  or  hereafter  organized  under  the 
provisions  of  an  act  entitled  "An  Act  to  provide  for  the  organization  and  government  of  irriga- 
tion districts,  and  to  provide  for  the  acquisition  of  water  and  other  property,  and  for  the  dis- 
tribution of  water  thereby  for  irrigation  purposes,"  approved  March  7,  1SS7,  may  bo  changed  in 
the  manner  herein  prescribed;  but  such  change  of  the  boundaries  of  the  district  shall  not  im- 
pair or  affect  its  organization,  or  its  rights  in  or  to  propertj',  or  any  of  its  rights  or  privileges  of 
whatsoever  kind  or  nature;  nor  shall  it  affect,  impair,  or  discharge  any  contract,  obligation, 
lien,  or  charge  for  or  upon  which  it  was  or  might  become  liable  or  chargeable,  had  such  change 
of  its  boundaries  not  been  made. 
Holders  of  tille  may  petition  for  cliange  of  boundaries. 

Sec.  2.  The  holder  or  holders  of  title,  or  evidence  of  title,  representing  one  half  or  more  of 
any  body  of  lands  adjacent  to  the  boundary  of  an  irrigation  district,  which  are  contiguous,  and 
which,  taken  together,  constitute  one  tract  of  land,  may  file  with  the  board  of  directors  of  said 
district  a  petition  in  writing,  praying  that  the  boundaries  of  said  district  may  be  so  changed  as 
to  include  therein  said  lands.  The  petition  shall  describe  the  boundaries  of  said  parcel  or  tract 
of  land,  and  shall  also  describe  the  boundaries  of  the  several  parcels  owned  by  the  petitioners, 
if  the  petitioners  be  the  owners  respectively  of  distinct  parcels,  but  such  descriptions  need  not 
be  more  particular  than  they  are  required  to  be  when  such  lands  are  entered  by  the  county 
assessor  in  the  assessment-book.  Such  petition  must  contain  the  assent  of  the  petitioners  to 
the  inclusion  within  said  district  of  the  parcels  or  tracts  of  land  described  in  the  petition,  and 
of  which  said  petition  alleges  they  are  res])ectivcly  tho  owners;  and  it  must  be  acknowledged 
in  the  same  manner  that  conveyances  of  land  are  required  to  bo  acknowledged. 
Publication  of  petition. 

Sec.  3.  The  secretarj'  of  the  board  of  directors  shall  cause  a  notice  of  tho  filing  of  such  peti- 
tion to  be  given  and  published  in  the  same  manner  and  for  the  same  time  that  notices  of  special 
elections  for  the  issue  of  bonds  are  required  by  said  act  to  be  published.  The  notice  shall  state 
the  filing  of  such  petition  and  the  names  of  the  petitioners,  a  description  of  tho  lauds  mentioned 
in  said  petition,  and  the  prayer  of  said  petition;  and  it  shall  notify  all  persons  interested  in  or 
that  may  lie  affected  by  such  change  of  the  boundaries  of  the  district  to  appear  at  tho  office  of 
said  board  at  a  time  named  in  said  notice  and  show  cause  in  writing,  if  any  they  have,  why  tho 
change  in  the  boundaries  of  said  district,  as  proposed  in  said  petition,  should  not  be  made.  Tlio 
time  to  bo  specified  in  the  notice  at  which  they  shall  be  required  to  show  cause  shall  bo 
the  regular  meeting  of  the  board  next  alter  tho  expiration  of  the  time  for  the  publication  of 
the  notice.  The  x^etitioners  shall  advance  to  the  secretary  sufficient  money  to  pay  the  estimated 
costs  of  all  proceedings  under  this  act. 

Hearing  of  petition. 

Sec.  4.  The  board  of  directors,  at  the  time  and  place  mentioned  in  tho  said  notice,  or  at  such 
other  time  or  times  to  which  the  hearing  of  said  petition  may  bo  adjourned,  shall  proceed  to 
hear  the  petition,  and  all  the  objections  thereto  presented  in  writing  by  any  person  showing 
cause  as  aforesaid  why  said  proposed  change  of  the  boundaries  of  the  district  sliould  not  be 
made.  The  failure  by  any  person  interested  in  said  district,  or  in  the  matter  of  the  proposed 
change  of  its  boundaries,  to  show  cause,  in  writing,  as  aforesaid,  shall  bo  deemed  and  taken  as 
an  assent  on  his  part  to  a  change  of  the  boundaries  of  the  ilistrict  as  prayed  for  in  said  petition, 
or  to  such  a  change  thereof  as  will  include  a  part  of  said  lands.     And  tlio  filiug  of  such  petition 
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with  said  board,  as  aforesaid,  shall  bo  deemed  and  taken  as  an  assent  on  the  part  of  esch  and 
all  of  such  petitioners  to  such  a  change  of  said  boundaries  that  they  may  include  the  whole  or 
any  i^ortion  of  the  lands  described  in  said  i^etition. 
Petitioners  vmy  he  assessed. 

Skc.  5.  The  board  of  directors  to  whom  such  petition  is  presented  may  require  as  a  condition 
precedent  to  the  granting  of  tho  same  that  the  petitioners  shall  severally  pay  to  such  district 
such  respective  sums,  as  nearly  as  tho  same  can  be  estimated  (tho  several  amounts  to  be  deter- 
mined by  tho  board),  as  said  petitioners  or  their  grantors  would  have  been  required  to  pay  to 
euch  district  as  assessments  had  such  lands  been  included  in  such  district  at  the  time  the  same 
was  originally  formed. 
When  petition  may  he  rejected. 

Sec.  6.  The  board  of  directors,  if  they  deem  it  not  for  the  best  interests  of  the  district  that 
a  change  of  its  boundaries  be  so  made  as  to  include  therein  the  lauds  mentioned  in  the  petition, 
shall  order  that  the  petition  be  rejected.  But  if  they  deem  it  for  the  best  interests  of  the  dis- 
trict that  the  boundaries  of  said  district  be  changed,  and  if  no  person  interested  in  said  district 
or  the  proposed  change  of  its  boundaries  shows  cause  in  writing  why  the  proposed  change 
should  not  be  made,  or  if,  having  shown  cause,  withdraws  the  same,  the  board  may  order  that 
tho  boundaries  of  tlie  district  bo  so  changed  as  to  include  therein  the  lands  mentioned  in  said 
petition  or  some  part  thereof.  The  order  shall  describe  the  boundaries  as  changed,  and  shall 
also  describe  the  entire  boundaries  of  the  district  as  they  will  be  after  the  change  thereof  as 
aforesaid  is  made;  and  for  that  purpose  the  board  may  cause  a  survey  to  be  made  of  such  por- 
tions of  such  boundary  as  is  deemed  necessary. 

Resolution  of  hoard  to  change,  boundaries. 

Sec.  7.  If  any  person  interested  in  said  district,  or  the  proposed  change  of  its  boundaries, 
shall  show  cause  as  aforesaid  why  such  boundaries  should  not  be  changed,  and  shall  not  withdraw 
the  same,  and  if  the  board  of  directors  deem  it  for  the  best  interests  of  the  district  that  the 
boundaries  thereof  be  so  changed  as  to  include  therein  the  lands  mentioned  in  the  petition,  or 
some  i)art  thereof,  the  board  shall  adopt  a  resolution  to  that  effect.  The  resolution  shall  de- 
scribe the  exterior  boundaries  of  the  lands  which  the  board  are  of  the  opinion  should  be  included 
within  the  boundaries  of  the  district  when  changed. 

Election  to  determine  change  of  boundaries. 

Sec.  8.  Upon  the  adoption  of  the  resolution  mentioned  in  the  last  preceding  section,  the 
board  shall  order  that  an  election  be  held  within  said  district,  to  determine  whether  the  boun- 
daries of  the  district  shall  be  changed  as  mentioned  in  said  resolution;  and  shall  fix  the  time  at 
which  such  election  shall  be  held,  and  cause  notice  thereof  to  be  given  and  published.  Such 
notice  shall  be  given  and  published,  and  such  election  shall  be  held  and  conducted,  the  returns 
thereof  shall  be  made  and  canvassed,  and  the  result  of  the  election  ascertained  and  declared, 
and  all  things  pertaining  thereto  conducted  in  the  manner  prescribed  by  said  act  in  case  of  a^ 
special  election  to  determine  whether  bonds  of  an  irrigation  district  shall  be  issued.  The  bal- 
lots cast  at  said  election  shall  contain  the  words  "For  change  of  boundary,"  or  "Against 
change  of  boundary,"  or  words  equivalent  thereto.  Tlie  notice  of  election  shall  describe  the 
proposed  change  of  the  boundaries  in  such  manner  and  terms  that  it  can  readily  be  traced. 
Duty  of  hoard  on  result  of  election. 

Sec.  9.  If  at  such  election  a  majority  of  all  the  votes  cast  at  said  election  shall  be  against  such 
change  of  the  boundaries  of  the  district,  the  board  shall  order  that  said  petition  be  denied,  and 
shall  proceed  no  further  in  that  matter.  But  if  a  majority  of  such  votes  be  in  favor  of  such 
change  of  the  boundaries  of  the  district,  the  board  shall  thereupon  order  that  the  boundaries  be 
changed  in  accordance  with  said  resolution  adopted  by  the  board.  The  said  order  shall  describe 
the  entire  boundaries  of  said  district,  and  for  that  purpose  the  board  may  cause  a  survey  of 
such  portions  thereof  to  be  made  as  the  board  may  deem  necessary. 
Change  of  boundaries  to  be  recorded. 

Sec.  10.  Upon  a  change  of  the  boundaries  of  a  district  being  made,  a  copy  of  the  order  of 
the  board  of  directors  ordering  such  change,  certified  by  the  president  and  secretary  of  the 
board,  shall  be  filed  for  record  in  the  recorder's  office  of  each  county  AvitLin  which  are  situated 
any  of  the  lands  of  tho  district,  and  thereupon  the  district  shall  be  and  remain  an  irrigation 
district,  as  fully,  and  to  every  intent  and  purpose,  as  if  the  lands  which  are  included  in  the  dis- 
trict by  the  change  of  the  boundaries  as  aforesaid  had  been  included  therein  at  the  original  or- 
ganization of  the  district. 
Recording  petition  in  minutes. 

Sec.  11.     Upon  tlie  filing  of  the  copies  of  the  order  as  in  the  last  preceding  section  men- 
tioned, the  secretary  shall  record  in  the  minutes  of  the  board  the  petition  aforesaid;  and  the 
said  minutes,  or  a  certified  copy  thereof,  shall  be  admissible  in  evidence,  with  the  same  effect 
as  the  petition. 
Eights  of  guardian,  executor,  etc. 

Sec.  12.  A  guardian,  an  executor,  or  an  administrator  of  an  estate,  who  is  appointed  as 
such  under  the  laws  of  this  state,  and  who,  as  such  guardian,  executor,  or  administrator,  is 
entitled  to  the  possession  of  the  lands  belonging  to  the  estate  which  he  represents,  may,  on 
behalf  of  his  ward  or  the  estate  which  he  represents,  upon  being  thereunto  authorized  by  the 
proper  court,  sign  and  acknowledge  the  petiuon  in  this  act  mentioned,  and  may  show  cause,  as 
in  this  act  mentioned,  why  the  boundaries  of  the  district  should  not  be  changed. 
Redivision  of  districts. 

Sec.  13.     In  case  of  the  inclusion  of  any  land  within  any  district  by  proceedings  under  this 

296 


CIVIL   CODE.  §  1422 

act,  the  board  of  directors  must,  at  least  thirty  days  prior  to  the  next  succeeding  general  elec- 
tion, make  an  order  redividing  such  district  into  five  divisions,  as  nearly  equal  in  size  as  may 
be  practicable,  which  shall  be  numbered  first,  second,  third,  fourth,  and  lifch,  and  one  director 
shall  thereafter  be  elected  by  each  division.  For  the  puiposes  of  el  ctions  the  board  of  directors 
must  establish  a  convenient  number  of  election  precincts  in  said  districts,  and  define  the 
boundaries  thereof,  which  said  precincts  may  be  changed  from  time  to  time,  as  the  board  may 
deem  necessary. 

Sec.  14.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  amendatory  of  and  supplemental  to  an  act  entitled  "An  Act  to  provide  for  the  orrjanizalion 

and  govermnent  of  irrigation  districts,  and  to  provide  for  the  acquisition  of  water  and  othor  prop- 

ertij,  and  for  the  diatrihution  of  v.ater  thereby  for  irrhjation  purposes,"  approved  March  7,  1887, 

providing  for  the  exclusion  of  certain  lands  within  any  such  district. 
[Approved  February  IG,  1S80;  1883,  21.J 
Boundaries  of  irrigation  district'^,  how  changed. 

Section  1.  The  boundaries  of  any  irrigation  district,  now  or  hereafter  organized  under  the 
provisions  of  an  act  entitled  "An  Act  to  provide  for  the  organization  and  government  of 
irrigation  districts,  and  to  provide  for  the  acquisition  of  water  and  other  propertj'',  and  for  the 
distribution  of  water  thereby  for  irrigation  purposes,"  approved  March  seventh,  one  thousand 
eight  hundred  and  eighty-seven,  may  be  changed,  and  tracts  of  land  which  were  included 
■within  the  boundaries  of  such  district,  at  or  after  its  organization  under  the  provisions  of  said 
act,  may  be  excluded  therefrom,  in  the  manner  herein  prescribed;  but  neither  such  change  of 
the  boundaries  of  the  district,  nor  such  exclusion  of  lands  fiom  the  district,  shall  impair  or 
affect  its  organization  or  its  riglits  in  or  to  property,  or  any  of  its  rights  or  privileges  of  what- 
ever kind  or  nature;  nor  shall  it  affect,  impair,  or  discharge  any  contract,  obligation,  lien,  or 
charge  for  or  upon  which  it  was  or  might  become  liable  or  chargeable  had  such  change  of  its 
boundaries  not  been  made,  or  had  not  any  land  been  excluded  from  the  district. 
Petition  to  exclude  from  district. 

Sec.  2.  The  owner  or  owners  in  fee  of  one  or  more  tracts  of  land,  which  constitute  a  portion 
of  an  irrigation  district,  may  file  with  the  board  of  directors  of  the  district  a  petition,  praying 
that  such  tracts,  and  any  other  tracts  contiguous  thereto,  may  be  excluded  and  taken  from 
said  district.  The  petition  shall  describe  the  boundaries  of  th.e  land  which  the  petitioners  de- 
sire to  have  excluded  from  the  district,  and  also  the  lands  of  each  of  such  petitioners,  which 
are  included  within  such  boundaries;  but  the  description  of  such  lands  need  not  bo  more  par- 
ticular or  certain  than  is  required  when  the  lands  are  entered  in  tlie  assessment-ljook  by  the 
county  assessor.  Such  petition  must  be  acknowledged  in  the  same  manner  and  form  as  is 
required  in  case  of  a  conveyance  of  land,  and  the  acknowledgment  shall  have  tho  same  force 
and  effect  as  evidence  as  the  acknowledgment  of  such  conveyance. 
Publication  of  notice. 

Sec.  3.  The  secretary  of  the  board  of  directors  shall  cause  a  notice  of  tho  filing  of  such 
petition  to  bo  published  for  at  least  two  weeks  in  some  newspaper  published  in  the  county 
where  the  office  of  the  board  of  directors  is  situated,  and  if  any  portion  of  sucli  territory  to  bo 
excluded  lie  within  another  county  or  counties,  then  said  notice  shall  bo  so  published  in  a  news- 
paper published  within  each  of  said  counties;  or  it  no  newspaper  be  publislied  therein,  then  by 
posting  such  notice  for  the  same  time  in  at  least  three  public  places  in  said  district,  and,  in 
case  of  the  posting  of  said  notices,  one  of  said  notices  must  be  so  posted  on  the  lands  proposed 
to  be  excluded.  The  notice  shall  state  the  filing  of  such  petition;  tho  names  of  the  petition- 
ers; a  description  of  the  lands  mentioned  in  said  petition,  and  the  prayer  of  said  petition;  and 
it  shall  notify  all  persons  interested  in  or  that  may  be  affected  by  such  change  of  the  bounda- 
ries of  the  district,  to  appear  at  the  oflUce  of  said  board  at  a  time  named  in  said  notice,  and 
show  cause  in  writing,  if  any  they  have,  why  the  change  of  tho  boundaries  of  said  district,  as 
proposed  in  said  petition,  should  nob  bo  made.  The  time  to  bo  specified  in  tho  notice  at  which 
they  shall  be  required  to  show  cause  shall  be  the  regular  meeting  of  the  board  next  after  tho 
expiration  of  the  time  for  the  publication  of  the  notice. 
Hearing  of  petition. 

Sec.  4.  Tiie  board  of  directors,  at  the  time  and  place  mentioned  in  the  notice,  or  at  tho  time 
or  times  to  which  the  hearing  of  said  petition  may  be  adjourned,  shall  proceed  to  hear  tho  peti- 
tion and  all  objections  thereto  presented  in  writing  by  any  person  showing  cause  as  aforesaid 
why  the  prayer  of  said  petition  should  not  be  granted.  The  failure  of  any  per.son  interested 
in  said  district  to  sliow  cause  in  writing  wliy  tho  tract  or  tracts  of  land  mentioned  in  said  peti- 
tion should  not  be  excluded  from  said  district,  shall  be  deemed  and  taken  as  an  assent  by  him 
to  the  exclusion  of  such  tract  or  tracts  of  land,  or  any  part  thereof,  from  said  district;  and  the 
filing  of  such  petition  with  such  board,  as  aforesaid,  shall  bo  deemed  and  taken  as  an  assent  by 
each  and  all  of  such  petitioners  to  tho  exclusion  from  such  district  of  the  lands  mentioned  in 
the  petition,  or  any  part  thereof. 

Action  of  hoard  of  directors  on  petition. 

Sec.  b.  The  board  of  directors,  if  they  deem  it  not  for  the  best  interest  of  tho  district  that 
the  lands  mentioned  in  the  petition,  or  some  portion  thereof,  should  be  excluded  from  said  dis- 
trict, shall  order  that  said  petition  be  denied;  but  if  they  deem  it  for  tho  best  interests  of  the 
district  that  the  lands  mentioned  in  the  petition,  or  some  portion  thereof,  be  excluded  from 
the  district,  and  if  no  person  interested  in  tho  district  show  cause  in  writing  why  the  said  lands, 
or  some  portion  thereof,  should  not  be  excluded  from  tho  district,  or  if,  having  shown  cause, 
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witlidraws  t]io  same,  and  also,  if  there  be  no  outstanding  bonds  of  the  district,  then  the  board 
may  order  that  the  lands  mentioned  in  the  petition,  or  some  defined  portion  thereof,  be  ex- 
cluded from  the  district. 
OultitandbKj  honds. 

Seo.  C.  If  there  be  outstanding  bonds  of  the  district,  then  the  board  may  adopt  a  resolu- 
tion to  the  effect  that  the  board  deems  it  to  the  best  interest  of  the  district  that  the  lands 
mentioned  in  the  petition,  or  some  i)ortiou  thereof,  should  be  excluded  from  the  district.  The 
resolution  shall  describe  such  lands  so  that  the  boundaries  thereof  can  readily  be  traced.  The 
holders  of  such  outstanding  bonds  may  give  their  assent  in  writing  to  the  effect  that  they 
severally  consent  that  the  board  may  make  an  order  by  which  the  lands  mentioned  in  the  reso- 
lution may  be  excluded  from  the  district.  The  assent  must  be  acknowledged  by  the  several 
holders  of  such  bonds  in  the  same  manner  and  form  as  is  required  in  case  of  a  conveyance  of 
land,  and  the  acknowledgment  shall  have  the  same  force  and  effect  as  evidence  as  the  acknowl- 
edgment of  such  conveyance.  The  assent  shall  be  filed  with  the  board,  and  must  be  recorded. 
in  the  minutes  of  the  board;  and  said  minutes,  or  a  certified  copy  thereof,  shall  be  admissible 
in  evidence  with  the  same  effect  as  the  said  assent;  but  if  such  assent  be  not  filed,  the  board 
shall  deny  and  dismiss  said  petition. 

When  hoard  may  order  election. 

Sec.  7.  If  the  assent  aforesaid  of  the  holders  or  said  bonds  be  filed  and  entered  of  record  as 
aforesaid,  and  if  there  be  objections  presented  by  any  person  showing  cause  as  aforesaid,  which 
have  not  been  withdrawn,  then  the  board  may  order  an  election  to  be  held  in  said  district,  to 
determine  whether  an  order  shall  be  made  excluding  said  land  from  the  district  as  mentioned 
in  said  resolution.  The  notice  of  such  election  shall  describe  the  boundary  of  all  lands  which 
it  is  proposed  to  exclude,  and  such  notice  shall  be  published  for  at  least  two  weeks  prior  to 
such  election  in  a  newspaper  published  within  the  county  where  the  office  of  the  board  of 
directors  is  situated;  and  if  any  portion  of  such  territory  to  be  excluded  lie  within  another 
county  or  counties,  then  said  notice  shall  be  so  published  in  a  newspaper  published  within  each 
of  such  counties.  Such  notice  .shall  require  the  electors  to  cast  ballots  which  shall  contain  the 
words  "For  exclusion,"  or  "Against  exclusion,"  or  words  equivalent  thereto.  Such  election 
shall  be  conducted  in  a,ccordance  with  the  general  election  laws  of  the  state;  frovided,  that  no 
particular  form  of  ballot  shall  be  required. 

Duty  of  hoard  after  election. 

Sec.  8.  If  at  such  election  a  majority  of  all  the  votes  cast  shall  be  against  the  exclusion  of 
said  lands  from  the  district,  the  board  shall  deny  and  dismiss  said  petition  and  proceed  no 
further  in  said  matter;  but  if  a  majority  of  such  votes  be  in  favor  of  the  exclusion  of  said  landa 
from  the  district,  the  board  shall  thereupon  order  that  the  said  lands  mentioned  in  said  resolu- 
tion be  excluded  from  the  district.  The  said  order  shall  describe  the  boundaries  of  the  district, 
should  the  exclusion  of  the  said  lands  from  said  district  change  the  boundaries  of  the  district; 
and  for  that  purpose,  the  board  may  cause  a  survey  to  be  made  of  such  portions  of  the  boun- 
daries as  the  board  may  deem  necessary. 

Orders  to  he  filed  in  the  recorder's  office. 

Sec.  9.  Upon  tlie  entry  in  the  minutes  of  the  board  of  any  of  the  orders  hereinbefore  men- 
tioned, a  copy  thereof,  certified  by  the  president  and  the  secretary  of  the  board,  shall  be  filed 
for  record  in  the  recorder's  office  of  each  county  within  which  are  situated  any  of  the  lands  of 
the  district,  and  thereupon  said  district  shall  be  and  remain  an  irrigation  district  as  fully,  to 
every  intent  and  purpose,  as  it  would  be  had  no  change  been  made  in  the  boundaries  of  the 
district,  or  had  the  lands  excluded  therefrom  never  constituted  a  portion  of  the  district. 
Vacancy  of  director. 

Sec.  10.  If  tlie  lands  excluded  from  any  district  under  this  act  shall  embrace  the  greater 
portion  of  any  division  or  divisions  of  such  district,  then  the  office  of  director  for  sucli  division 
or  divisions  shall  become  and  be  vacant  at  the  expiration  of  ten  days  from  the  final  order  of  the 
board,  under  section  eight  of  this  act,  excluding  said  lauds,  and  such  vacancy  or  vacancies  shall 
be  filled  by  appointment  by  the  board  of  supervisors  of  the  county  where  the  office  of  such 
board  is  situated  from  the  district  at  large.  A  director,  appointed  as  above  provided,  shall 
hold  his  office  until  the  next  regular  election  for  said  district,  and  until  his  successor  is  elected 
and  qualified. 

Division  of  dii<t,ricts. 

Sec.  11.  At  least  thirty  days  before  the  next  general  election  of  such  district,  the  board  of 
directors  thereof  shall  make  an  order  dividing  said  district  into  five  divisions,  as  nearly  equal 
in  size  as  may  be  practicable,  which  shall  be  numbered  first,  second,  third,  fourth,  and  fifth, 
and  one  director  shall  be  elected  by  each  division.  For  the  purposes  of  elections  in  such  dis- 
trict, the  said  board  of  directors  must  establish  a  convenient  number  of  election  precincts,  and 
define  the  boundaries  thereof,  which  said  precincts  may  be  changed  from  time  to  time,  as  the 
board  of  directors  may  deem  necessary. 

Rights  of  guardians,  executors,  etc. 

Sec.  12.  A  guardian,  an  executor,  or  an  administrator  of  an  estate,  who  is  appointed  as 
Buch  under  the  laws  of  this  state,  and  who,  as  such  guardian,  executor,  or  administrator,  is  en- 
titled to  the  possession  of  the  lands  belonging  to  the  estate  which  he  represents,  may,  on  behalf 
of  his  ward  or  the  estate  which  he  represents,  upon  being  thereto  properly  authorized  by  the 
proper  court,  sign  and  acknowledge  the  petition  in  this  act  mentioned,  and  may  show  cause,  as 
in  this  act  provided,  why  the  boundaries  of  the  district  should  not  be  changed. 
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Refundinrf  of  assessments. 

Sec.  13.  la  case  of  the  exclusion  of  any  lands  under  the  provisions  of  this  act,  there  shall 
be  refunded  to  any  and  all  persons  who  have  paid  any  assessment  or  assessments  to  such  dis- 
trict, or  any  lands  so  excluded,  any  sum  or  sums  so  paid.  Such  payments  shall  be  made  in  the 
same  manner  as  other  claims  against  such  district,  and  from  such  fund  or  funds  as  the  board  of 
directors  may  designate. 

Sec.  14.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  supplemental  loan  act  entitled  "An  Act  to  provide  for  the  orrjanization  and  government  of 
irrigation  districts,  and  to  provide  for  the  acquisition  of  water  and  other  propert>/,  and  for  the  dis- 
tribution of  water  thereby  for  irrigation  purposes,"  approved  3Iarch  7,  1887,  and  to  provide  for  the 
examination,  approval,  and  confirmation  of  proceedings  for  tlie  issue  and  sale  of  bonds  issued  vnder 
the  provisions  of  said  act. 

[Approved  March  IG,  1889;  1889,  212.] 

Proceeding  to  determine  as  to  sale  of  bonds. 

Section  1.  The  board  of  directors  of  an  irrigation  district,  now  or  hereafter  organized  under 
the  provisions  of  the  act  entitled  "An  Act  to  jirovide  for  the  organization  and  government  of 
irrigation  districts,  and  to  provide  for  the  acquisition  of  water  ami  other  property,  and  for  tho 
distriliution  of  water  thereby  for  irrigation  purposes,"  approved  March  seventh,  eighteen  hun- 
dred and  eighty-seven,  may  commence  a  special  proceeding  in  and  by  which  the  proceedings  of 
said  board  and  of  said  district,  providing  for  and  authoi-izing  the  issue  and  sale  of  tho  bonds  of 
said  district,  whether  said  bonds  or  any  of  them  have  or  have  not  then  been  sold,  may  be 
judicially  examined,  approved,  and  confirmed. 

Petition  of  directors  asking  judicial  determitiation. 

Sec.  2.  The  board  of  directors  of  the  irrigation  district  shall  file  in  the  superior  court  of  tho 
county  in  wbich  the  lands  of  the  district,  or  some  portion  thereof,  are  situated,  a  petition  pray- 
ing, in  effect,  that  the  proceedings  aforesaid  may  be  examined,  approved,  and  coniirmed  by  the 
court.  The  petition  shall  state  the  facts  showing  the  proceedings  had  for  the  issue  and  sale  of 
said  bonds;  and  shall  state  generally  that  the  irrigation  district  was  duly  organized,  and  that 
tho  first  board  of  directors  was  duly  elected;  but  the  petition  need  not  state  the  facts  showing 
such  organization  of  the  district,  or  the  election  of  said  first  board  of  directors. 
Hearing. 

Sec.  3.  The  court  shall  fix  the  time  for  the  hearing  of  said  petition,  and  shall  order  the  clerk 
of  the  court  to  give  and  publish  a  notice  of  the  filing  of  said  petition.  The  notice  shall  bo 
given  and  published  in  the  same  manner,  and  for  the  same  length  of  time,  that  a  notice  of  a 
special  election  provided  for  by  said  act  to  determine  whether  the  bonds  of  said  district  shall  bo 
issued  is  required  to  be  given  and  pablished.  The  notice  shall  state  the  time  and  place  fixed 
for  the  hearing  of  tho  petition,  and  the  prayer  of  the  petition,  and  that  any  person  interested  in 
the  organization  of  said  district,  or  in  the  proceedings  for  the  issue  or  sale  of  said  bonds,  may, 
on  or  before  the  day  fixed  for  the  hearing  of  said  petition,  demur  to  or  answer  said  petition. 
The  petition  may  be  referred  to  and  described  in  said  notice  as  the  petition  of  the  board  of 

directors  of  irrigation  district  (giving  its  name),  praying  that  the   proceedings  for  tho 

issue  and  sale  of  the  bonds  of  said  district  may  be  examined,  approved,  and  confirmed  by  said 

court. 

Interested  parties  may  answer  petition. 

Sec.  4.  Any  person  interested  in  said  district,  or  in  the  issue  or  sale  of  said  bonds,  may  de- 
mur to  or  answer  said  petition.  The  provisions  of  the  Code  of  Civil  Procedure  respecting  tlie 
demurrer,  and  the  answer  to  a  verified  complaint,  shall  be  applicable  to  a  demurrer  and  answer 
to  said  petition.  The  persons  so  demurring  to  or  answering  said  petition  shall  be  the  defend- 
ants to  said  special  proceeding,  and  the  board  of  directors  shall  be  the  plaintiff.  Every  material 
statement  of  the  petition  not  specifically  controverted  by  the  answer  must,  for  the  purposes  of 
said  special  proceeding,  be  taken  as  true;  and  each  person  failing  to  answer  the  petition  shall 
be  deemed  to  admit  as  true  all  the  material  statements  of  the  petition.  The  rule.i  of  pleading 
and  i)ractice,  provided  by  the  Code  of  Civil  Procedure,  whicli  are  not  inconsistent  with  the 
provisions  of  this  act,  are  applicable  to  the  special  proceeding  herein  provided  for.  A  motion 
for  a  new  trial  must  be  made  upon  tho  minutes  of  the  court.  The  order  granting  a  new  trial 
must  specify  tho  issues  to  be  re-examined  on  such  new  trial,  and  the  findings  of  the  court  upon 
tlie  other  issues  shall  not  be  affected  by  such  order  granting  a  new  trial. 
Jurisdiction  of  court. 

Sec.  5.  Upon  the  hearing  of  such  special  proceedings,  the  court  shall  have  power  and  juris- 
diction to  examine  and  determine  tho  legality  and  validity  of,  and  approve  and  confirm,  each 
and  all  of  tbe  proceedings  for  the  organization  of  said  district  under  the  provisions  of  the  said 
act,  from  and  including  the  petition  for  the  organization  of  the  district,  and  all  other  proceed- 
ings which  may  affect  the  legality  or  validity  of  said  bonds,  and  tho  order  for  tho  sale,  and  tho 
sale  thereof.  The  court,  in  inquiring  into  tho  regularity,  legality,  or  correctness  of  said  pro- 
ceedings, must  disregard  any  error,  irregularity,  or  omission  which  does  not  affect  the  substan- 
tial rights  of  the  parties  to  said  special  proceeding;  and  it  may  approve  and  confirm  such 
proceedings  in  part,  and  disapprove  and  declare  illegal  or  invalid  otiicr  and  subsequent  parts  of 
the  proceedings.  The  court  shall  find  and  determine  whctlicr  the  notico  of  tiio  filing  of  said 
petition  has  been  duly  given  and  puljlished,  for  the  time  and  in  tho  manner  in  this  act  i)re- 
scribed.  Tho  costs  of  the  special  proceedings  may  be  allowed  and  apportioned  between  all  tho 
parties,  in  the  discretion  of  the  court. 

299 


§§  1439-1479 


CIVIL  CODE. 


Appeal,  when  must  be  taken.  ,  ,      •    , 

Sec.  G.     An  appeal  from  an  order  granting  or  refusing  a  new  trial,  or  from  the  judgment, 

must  bo  taken  by  tho  party  aggrieved  within  ten  days  after  the  entry  of  said  order  or  said 

judgment. 

Skc.  7.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  for  the  protection  of  the  owners  of  ditches  and  flumes. 
[Approved  March  16,  1889;  1889.  202.] 
Joint  Uahility  of  owners  of  ditcher  flume. 

Section  1.  When  two  or  more  persons  are  associated  by  agreement  in  the  use  of  a  ditch  or 
flume,  or  are  using  for  tho  irrigation  of  land  a  ditch  or  flume,  to  the  construction  of  which 
they  or  their  grantors  have  contributed,  each  of  them  shall  be  liable  to  tlae  other  for  the  reason- 
able expense  of  maintaining  and  repairing  the  same  in  proportion  to  the  share  in  the  use  of  the 
water  to  which  ho  is  entitled. 
Action  for  refusal  to  pay  proportional  expense. 

Sec.  2.     If  any  of  them  refuse  or  neglect,  after  demand  in  writing,  to  pay  his  proportion  of 
such  expenses,  he  shall  be  liable  therefor  in  an  action  for  contribution  in  the  nature  of  an  action 
on  the  case,  and  in  any  judgment  obtained  against  him,  interest  from  the  time  of  such  demand 
at  the  rate  of  two  per  cent  per  month  may  be  included. 
Willful  appropriation  a  misdemeanor. 

Sec.  3.     If  any  of  them  willfully  appropriate  to  his  own  use  more  than  his  proportionate 
share  of  the  water  from  such  ditch  or  flume,  to  the  detriment  of  his  associates,  or  any  of  them, 
he  shall  be  liable  in  damages  in  treble  the  value  of  the  water  so  appropriated  in  excess  of  his 
proper  share. 
Actions,  how  brouflit. 

Sec.  4.     The  actions  provided  for  in  sections  two  and  three  may  be  brought  by  any  or  either 
of  the  parties  injured,  and  may  be  joint  or  several. 

Sec.  5.     This  act  shall  take  efifect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  1439-2235. 


1439.    Independent     covenants.  —  A 

contract  for  the  farmfng  of  land  on  shares 
provided  in  a  particular  article  thereof,  num- 
bered 7,  that  the  grain  grown  by  the  defend- 
ant, the  cropper,  should  be  the  property  of  the 
plaintiff,  the  owner  of  the  land,  and  that  the 
defendant  should  have  no  right  or  authority  to 
sell  or  dispose  of  it  until  he  had  performed  all 
tho  covenants  contained  in  an  article  numbered 
8,  upon  which  performance  he  should  become 
entitled  to  a  certain  portion  of  the  crop.  The 
defendant  performed  all  the  covenants  con- 
tained in  the  eighth  article,  but  failed  to  per- 
form certain  covenants  contained  in  other 
portions  of  the  contract.  It  was  held  that  the 
covenants  contained  in  articles  7  and  8  were 
independent,  and  that  the  defendant,  upon  his 
failure  to  perform  other  covenants,  did  not  for- 
feit his  right  to  the  crop:  Wallace  y.  Maples, 
72  Cal.  35G. 

1464.  Covenants  running  with  the 
land. — A  covenant  to  erect  improvements 
runs  with  the  land:  Bailey  v.  liichardson,  66 
Cal.  41G.  So  does  a  covenant  to  pay  rent  and 
taxes:  Salisbury  v.  Shirley,  GG  Id.  223.  A  cov- 
enant by  a  lessee  to  pay  taxes  on  the  demised 
premises  runs  with  the  land,  and  is  divisible: 
Ellis  V.  Bradbury,  75  Id.  234.  In  an  action 
by  a  lessor  for  the  breach  of  a  covenant  by 
the  lessee  to  pay  taxes,  it  is  not  essential  to 
the  statement  of  a  cause  of  action  that  the 
complaint  should  specifically  allege  all  the 
steps  necessary  to  constitute  a  valid  assess- 
ment. A  general  allegation  in  the  complaint 
showing  that  the  demised  premises  were  as- 
sessed for  state  and  county  purposes,  and  the 
amount  of  the  taxes  due  thereon,  is  sufficient, 
when  tested  by  a  general  demurrer:  Id. 

1459.     Assignment  of  contracts.  —  An 

assignee   of   a   contract   for   the    payment   of 


money  holds  it  free  from  any  offsets  in  favor 
of  the  debtor  against  the  assignor,  created  after 
notice  to  the  debtor  of  the  assignment:  Mc- 
Closhey  v.  City  and  County  of  San  Francisco,  65 
Cal.  104.  An  assignee  of  a  present  existing 
cause  of  action  may  commence  an  action  there- 
on on  the  same  day  that  the  assignment  to  him 
is  made:  Fraser  v.  Oakdale  L.  &  W.  Co.,  73 
Id.  187.  If  a  contract  is  transferred  by  an  as- 
signment absolute  in  form,  though  as  security 
only  for  a  debt  less  in  amount  than  the  sum 
due  or  to  become  due  upon  the  instrument  as- 
signed, the  assignee  is  not  limited  in  an  action 
upon  the  contract  to  recover  the  sum  due  him 
from  the  assignor,  but  may  recover  the  whole 
amount  due  thereon,  being  in  turn  responsible 
to  his  assignor  for  any  excess:  Ginocchio  v. 
Amador  Canal  and  Mining  Co.,  67  Id.  493.  As 
to  notice  of  an  assignment,  and  evidence  there- 
of, see  Benton  v.  Monnier,  77  Id.  449. 

1473.  Performance:  See  Wright  v.  Mix, 
76  Cal.  4G5. 

1478.  Payment  by  check:  See  Comp- 
toir  D'Escompte  de  Paris  v.  Dresbach,  decided 
December  29,  1S8S. 

Unauthorized  payment  for  benefit  of 
another.  —  One  person  cannot  without  au- 
thority pay  the  debt  of  another,  and  charge 
the  amount  so  paid  against  the  party  for  whose 
benefit  the  payment  was  made:  McGeev.  City 
of  San  Jose,  68  Cal.  91. 

1479.  Application  of  payment.  — Un- 
der this  section,  a  creditor  to  whom  money  is 
paid  for  the  account  of  a  debtor,  who  is  under 
several  different  obligations  to  him,  may  apply 
the  same  to  the  extinction  of  any  obligation 
which  is  then  due,  unless  the  debtor  at  the 
time  of  the  payment  manifests  the  intention 
or  desire  that  the  money  should  be  applied  to 
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the  extinction  of  some  particular  obligation: 
Byrnes  v.  Claffey,  69  Cal.  120. 

When  payment  made  on  account  is 
sought  to  be  credited  to  the  earliest  charge  on 
the  books  of  account,  it  must  appear  what  item 
in  such  account  was  charged  first  in  order  of 
dates:  Molaskey  v.  Peery,  76  Cal.  84. 

1531.    Accord  and  satisfaction. — An 

accord  without  satisfaction  is  not  a  bar:  Sim- 
mens  V.  Oullahan,  75  Cal.  508.  And  where  a 
defendant  relies  upon  an  accord  and  satis- 
faction, the  burden  is  on  him  to  show  the 
satisfaction  as  well  as  the  accord:  Id. 

1531.    Substitution  of  new  obligation. 

—  Loose  statements  made  by  the  maker  of  a 
note  to  the  executor  of  the  deceased  payee,  to 
the  effect  that  he  would  settle  the  entire  in- 
debtedness existing  between  them,  and  would 
pay  the  executor  auy  balance  that  might  bo 
due  from  him  upon  the  termination  of  certain 
business  transactions  in  which  they  were  en- 
gaged, do  not  amount  to  the  substitution  of  a 
new  obligation  in  place  of  the  note,  within  the 
meaning  of  this  section,  and  hence  do  not  con- 
stitute a  novation:  Estate  of  SuUenbergcr,  72 
Cal.  549. 

1511.  Written  release.  — Where  a  de- 
fendant sets  forth  in  his  answer  a  written 
release  as  a  bar  to  the  plaintiff's  cause  of 
action,  and  on  the  trial  introduces  evidence 
showing  that  such  release  had  never  been 
delivered,  he  is  estopped  from  claiming  the 
bcncfib  of  the  admission  arising  out  of  the 
plaintiff's  failure  to  deuj'  by  affidavit  the  gen- 
uineness and  due  execution  of  the  instrument: 
Clark  V.  Child,  66  Cal.  87. 

1543.  Release  of  one  carrier.  — When 
a  passenger  injured  by  a  collision  brings  an 
action  against  the  proprietors  of  both  vehicles, 
a  release  of  one  of  the  defendants,  who  was  a 
party  in  fault,  in  consideration  of  a  sum  of 
money  paid  to  the  plaintiff,  operates  as  a  re- 
lease of  both  of  the  defendants.  The  plaintiff 
is  estopped  from  asserting  that  the  party  to 
whom  the  release  was  given  was  not  in  fault 
and  not  liable  for  the  injury:  Tompkins  v. 
Clay  Street  Hill  Ji.  li.  Co.,  66  Cal.  163. 

1572.  Actual  fraud:  Seo  Brison  v.  Bri- 
son,  75  Cal.  525.  Where,  by  means  of  a  parol 
promise  made  without  any  intention  of  per- 
forming it,  a  party  obtains  an  absolute  deed 
without  consideration,  it  is  a  case  of  actual 
fraud:  Id. 

Evidence.  —  In  an  action  by  the  purchaser 
to  set  aside  a  conveyance  on  the  ground  of 
fraud,  a  witness  for  the  plaintiff  was  asked,  on 
cross-examination,  whether  he  knew  of  any 
unfair  act  done  by  the  defendant  to  induce  the 
sale.  It  was  held  that  the  question  was  im- 
proper: Bed  Jacket  Tribe  No.  28,  Improved 
Order  of  Bed  Men,  v.  Gibson,  70  Cal.  128. 

False  representations.  —  An  action  was 
brought  to  have  the  defendant  declared  a  trus- 
tee for  the  plaintiff  of  a  balance  alleged  to  be 
due  on  a  certain  promissory  note.  The  note  was 
executed  by  the  defendant  to  tiie  plaintiff,  and 
was  surrendered  by  her  upon  the  payment  by 
the  defendant  of  an  amount  less  than  that  ap- 
parently due  thereon.     The  complaint  alleged 


that  the  plaintiff  was  induced  to  surrender  the 
note  by  reason  of  certain  fraudulent  represen- 
tations of  the  defendant  as  to  the  amount  due, 
but  failed  to  allege  that  she  was  misled 
thereby.  It  was  held  that  the  complaint  was 
insuflScient:  Estep  v.  Armstrong,  69  Cal.  536. 
Pending  an  action  for  divorce,  the  parties 
thereto  entered  into  an  agreement  for  the  di- 
vision of  their  community  property,  in  case 
a  divorce  should  be  granted,  whereby  the 
wife,  the  present  plaintiff,  was  to  have  set 
apart  to  her  a  certain  ranch  known  as  the 
home  place,  consisting  of  a  particular  lot,  and 
a  tract  of  land  of  about  twenty  acres  inclosed 
therewith.  The  decree  in  the  divorce  suit, 
to  which  the  plaintiff  assented,  awarded  her  the 
home  place,  but  erroneously  described  it  as 
consisting  solely  of  the  lot,  thus  omitting  the 
twenty-acre  tract.  At  the  time  of  the  decree, 
neither  the  plaintiff  nor  her  attorney  knew  of 
the  exact  extent  and  boundaries  of  the  home 
place.  The  attorney  had  means  by  which  ho 
might  have  informed  himself  on  the  subject, 
but  omitted  to  do  so,  and  applied  to  tlie  de- 
fendant for  information,  who  stated  to  him 
that  the  lot  covered  the  entire  place.  The 
action  was  brought  to  reform  the  decree  so  as 
to  include  and  award  to  the  plaintiff  the 
twenty-acre  tract,  on  the  ground  that  her 
assent  to  the  decree  as  rendered  had  been 
induced  l;y  the  false  and  fraudulent  represen- 
tations of  the  defendant.  It  was  held  that 
the  plaintiff  was  entitled  to  the  relief  prayed 
for:  Salter  v.  Sejiter,  70  Id.  019. 

1573.  Constructive  fraud. — If,  by  means 
of  a  parol  promise  to  reconvey,  a  party  ob- 
tains an  absolute  deed,  without  consideration, 
from  one  to  whom  he  stands  in  a  confidential 
relation,  the  violation  of  the  promise  is  con- 
structive fraud,  although  at  the  time  it  was 
made  there  was  no  intention  not  to  perform: 
Brison  v.  Brison,  75  Cal.  525.  The  recital  of  a 
consideration  in  a  deed  absolute  in  form  does 
not  prevent  actual  or  constructive  fraud  from 
being  shown:  Id.  In  such  cases  parol  evidence 
of  the  facts  constituting  actual  or  constructive 
fraud  is  admissible  to  raise  a  constructive 
trust:  Id. 

1575.  Undue  influence.  —  An  action 
was  brought  to  enforce  a  contract  entered  into 
between  the  plaintiff  and  one  Jarvis,  the  de- 
fendant's intestate.  The  defense  was,  that  at 
the  time  of  making  the  contract  Jarvis  was  in- 
sane, and  that  the  contract  was  procured  by 
the  use  of  undue  influence  by  the  plaintiff. 
The  court  found  that  at  the  time  the  contract 
was  executed  Jarvis  was  insane  on  the  subject 
of  spiritualism,  and  that  the  plaintiff,  who  was 
a  spiritual  medium,  had  taken  advantage  of 
his  weak  and  unsound  mind  in  procuring  the 
contract  to  bo  executed.  On  a  review  of  the 
evidence,  it  was  held  that  the  findings  were 
sustained:  Connor  v.  Stanley,  12  Cal.  5o{}.  The 
relation  existing  between  a  person  who  is  a 
firm  believer  in  spiritualism,  and  the  medium 
upon  whose  spiritual  manifestations  ho  habit- 
ually relies,  is  one  of  personal  confidence,  and 
all  contracts  between  them,  by  which  the  me- 
dium obtains  an  advantage,  are  presumed  to 
have  been  procured  through  the  undue  influ- 
ence of  the  latter.  And  in  an  action  to  enforce 
such  a  contract,  the  burden  is  cast  upon  the 
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medium  of  overcoming  the  presumption  by 
showing  that  tliero  was  no  undue  influence: 
Connor  v.  Stanley,  72  Cal.  556. 

1577.  Mistake.  —  A  written  instrument 
will  not  be  reformed  by  a  court  of  equity  on  the 
ground  that  there  was  a  mistake  in  draughting 
it,  unless  the  evidence  of  such  mistake  is  clear, 
satisfactory,  and  free  from  reasonable  doubt: 
Cox  V.  Woods,  67  Cal.  317.  In  an  action  to  reform 
a  written  instrument  on  the  ground  of  mistake, 
the  relief  prayed  for  will  not  necessarily  be 
refused  merely  because  there  is  a  conflict  of 
testimony  as  to  the  mistake,  if  upon  all  the 
evidence  the  mistake  is  established  in  a  clear 
and  convincing  manner  to  the  entire  satisfac- 
tion of  flie  court:  Hutchinson  v.  Ainsworth,  73 
Id.  452.  A  written  instrument  executed  by 
parties  between  whom  there  is  no  special  rela- 
tion of  trust  or  confidence  will  not  be  reformed 
so  as  to  omit  a  particular  clause,  on  the  ground 
that  the  same  was  inserted  through  the  mutual 
mistake  of  the  parties,  when  the  party  against 
whom  the  reformation  is  sought  knew  of  the 
insertion  of  the  clause  at  the  time  of  the  exe- 
cution, and  the  party  seeking  the  reformation 
might  have  known  such  fact  had  he  read  the 
instrument:  Metropolitan  Loan  Association  v. 
Eiche,  lb  Id.  513. 

1605.  Consideration.  —  The  cancella- 
tion of  a  pre-existing  debt  is  a  valuable  con- 
sideration for  a  purchase  of  land:  •S^iduter  v. 
Ilarveij,  65  Cal.  158.  So,  also,  services  to  be 
rendered  by  a  promisee  in  securing  a  loan  for 
the  promisor  is  a  sufEcient  consideration  to 
support  a  promise  to  pay  a  commission  if  the 
loan  is  obtained:  Barley  v.  Buell,  70  Id.  335. 
As  to  when  forbearance  is  not  a  sufficient  con- 
sideration, see  Shadburne  v.  Daly,  76  Id. 
355. 

1624.    Agreements  concerning  land. 

—  An  oral  contract  for  the  sale  of  land,  ac- 
companied by  the  delivery  of  a  deed  therefor 
in  escrow,  is  not  within  the  statute  of  frauds: 
Cannon  v.  Handley,  72  Cal.  133.  A  parol 
agreement  between  coterminous  proprietors 
of  land  that  a  surveyor  should  run  a  line 
between  their  respective  tracts,  and  that  such 
line  should  become  the  division  line,  is  invalid: 
Sharp  V.  Blanken^hip,  67  Id.  441;  Moritz  v. 
Lavelle,  77  Id.  10;  Barr  v.  O'Donnell,  76  Id. 
469. 

Agreement  not  to  be  performed  within 
year.  —  A  lease  of  real  estate  until  such  time 
as  the  lessor  should  pay  the  lessee  a  certain 
indebtedness  is  neither  an  agreement  that  by 
its  terms  is  not  to  be  performed  within  a  year 
from  the  making  thereof,  nor  an  agreement  for 
a  leasing  for  a  longer  period  than  one  year, 
and  is  not  required  to  be  in  writing:  Eaynor  v. 
Dreio,  72  Cal.  307. 

Agreement  to  pay  another's  debt.  — 
An  agreement  to  pay  a  physician  for  his  past 
attenilauce  on  a  third  person,  rendered  at  the 
request  of  the  latter,  and  also  for  his  services 
to  be  rendered  such  person  in  the  future,  is  a 
promise  to  answer  for  the  debt  of  another,  so 
far  as  the  past  services  are  concerned,  and 
must  be  in  writing:  Flournoy  v.  Van  Campen, 
71  Cal.  14.  An  oral  agreement  under  which 
the  defendant  advanced  money  for  the  plain- 
tiff to  pay  certain  installments  upon  a  contract 


for  the  purchase  of  land,  the  defendant  being 
named  in  the  contract  as  the  purchaser,  but 
really  acting  for  the  plaintiff  in  pursuance  of 
the  agreement,  is  valid:  Walton  v.  Karnes,  07 
Id.  255.  An  agreement  that  personal  jjrop- 
erty  given  to  secure  two  hundred  dollars 
shall  remain  in  pledge  for  the  debt  of  another 
need  not  be  in  writing:  Smith  v.  Mott,  76  Id. 
171. 

Sales.  —  The  defendants  agreed  verbally  to 
sell  the  plaintiff  one  hundred  unbroken  horses 
at  a  speciOed  price  each,  out  of  a  band  of 
horses  belonging  to  them,  then  running  at 
large.  The  contract  provided  that  the  defend- 
ants were  to  gather  up  a  number  of  the  horses 
of  the  band  from  time  to  time,  from  which  the 
plaintiff  was  to  select  a  certain  number,  and 
commence  breaking  them,  after  which  the 
number  so  selected  and  broken  were  to  be 
turned  into  the  defendants'  pasture,  and  an- 
other selection  made  in  like  manner  until  the 
whole  number  agreed  to  be  sold  should  be 
gathered  up,  selected,  and  broken.  There- 
upon the  horses  were  to  be  paid  for  by  the 
plaintiff,  and  then  taken  by  him  from  the 
premises  of  the  defendants.  The  defendants 
gathered  up  a  number  of  the  horses,  from 
which  the  plaintiff  selected  twenty -two,  which 
he  broke,  ami  turned  into  the  pasture  of  the 
defendants.  Thereafter  the  defendants  refused 
to  further  perform  their  part  of  the  contract. 
It  was  held  that  the  contract  was  void  under 
the  statute  of  frauds:  Terney  v.  Dot'en,  70  Cal. 
399. 

Sale  of  real  estate  on  commission.  — 
An  agent  employed  to  exchange  real  estate 
cannot  recover  any  compensation  or  commis- 
sion for  his  services  in  that  behalf,  unless  the 
services  Avere  performed  under  a  contract  in 
writing  subscribed  by  the  principal:  Myres  v. 
Surryhne,  67  Cal.  657. 

Contract  to  purchase  and  sell  stock.  — 
A  contract  between  brokers,  whereby  one 
agrees  to  purchase  and  sell  stocks  for  the  ac- 
count of  the  other,  to  advance  money  for  tho 
purpose,  and  pay  assessments  on  the  stocks 
purchased,  is  not  obnoxious  to  section  26, 
article  4,  of  the  constitution,  and  is  not  re- 
quired l)y  the  statute  of  frauds  to  be  in  writ- 
ing: Ktdzv.  Fleishcr,  07  Cal.  93. 

Constructive  trust. — In  cases  of  con- 
structive trusts,  — that  is  to  say,  trusts  arising 
from  either  actual  or  constructive  fraud,  —  the 
statute  of  frauds  is  not  a  bar  to  relief:  Brison 
V.  Brison,  lo  Cal.  525. 

Waiver,  pleading  and  finding  of.  —  The 
benefit  of  the  statute  is  waived,  where  no  ob- 
jection to  the  admission  of  parol  evidence  of 
the  contract  is  made:  Nunez  v.  3Iorgan,  77 
Cal.  427.  The  complaint  on  an  agreement 
need  not  aver  that  it  is  in  writing:  Id.  An 
agreement  which  is  required  bj'  statute  to  be 
in  writing,  if  in  other  respects  properly  pleaded, 
will  be  presumed,  for  the  purpose  of  testing 
the  sufficiency  of  the  pleading,  to  have  been 
in  writing.  The  exception  to  the  rule  arises 
only  in  cases  where  the  agreement  must  neces- 
sarily be  in  writing  to  confer  jurisdiction  on 
the  court:  Reagan  v.  Justice's  Court,  75  Id. 
253.  It  is  not  necessary  that  there  should  be 
a  finding  that  a  contract  within  the  statute  of 
frauds  was  in  writing,  especially  where  the 
right  to  interpose  the  defense  of  the  statute 
is  waived:  Nunez  v.  Morgan,  77  Id.  427. 
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1644.       Construction    of   contract.  — 

Where  the  hoard  of  supervisors  of  a  county 
accepted  the  plans  of  an  architect  for  a  build- 
ing, on  condition  that  a  bid  by  a  reliable  party 
was  "received"  on  the  basis  of  such  plan, 
it  was  held  that  the  word  "received"  as  used 
was  not  intended  to  include  an  acceptance  of 
a  bid:  Hall  v.  County  of  Los  Angeles,  74  Cal. 
502. 

1668.  Contract  of  employment  — 
Public  policy. — An  agreement  by  an  em- 
ployer to  pay  an  employee  a  certain  sum  per 
month  for  his  services,  even  if  he  should  be 
discharged  for  incapacity  or  dereliction  of 
duty,  is  not  contrary  to  jjublic  policy:  Ed- 
wards V.  Crcpin,  C8  Cal.  37. 

1670.  Liquidated  damages. — A  stip- 
ulation by  the  contractor  in  a  building  con- 
tract to  pay  the  owner  a  specified  amount  as 
liquidated  damages  for  each  day's  delay  in 
completing  the  building  is  not  sufficient  of  it- 
self, in  the  absence  of  other  evidence  showing 
the  impractical^ility  or  extreme  difficulty  of 
fixing  th.e  actual  damage  caused  by  the  delay, 
to  entitle  the  owner  to  recover  the  amount 
stipulated  for  as  liquidated  damages,  upon  the 
failure  of  the  contractor  to  complete  the  build- 
ing within  the  contract  time:  Patent  Brick  Co. 
V.  Moore,  75  Cal.  205. 

1673.  Contracts  in  restraint  of  trade: 
See  Santa  Clara  Valley  M.  d;  L.  Co.  v.  Hayes, 
76  Cal.  387. 

1689.  Want  of  consideration. — A  writ- 
ten instrument  will  not  be  canceled  on  the 
mere  ground  of  want  of  consideration,  where 
there  is  no  evidence  tending  to  prove  that  it 
was  obtained  by  misrepresentation,  or  executed 
by  mistake:  Stcplienson  v.  Hawkins,  G7  Cal. 
103;  sec  Wilson  v.  Moriarty,  11  Id.  596.  Dec- 
larations by  the  plaintiff's  intestate,  the  maker 
of  the  instrument,  after  he  had  executed  the 
same,  are  inadmissible  to  prove  such  misrep- 
resentation or  mistake:  Steplienso7i  v.  Hawkins, 
supi-a. 

False  representations  —  Matters  of 
opinion.  —  A  sale  of  land  will  not  be  set 
aside  at  the  instance  of  the  vendee  on  account 
of  false  representations  by  the  vendor  of  mere 
matters  of  opinion  as  to  its  value  and  produc- 
tiveness: Bendellv.  Scott,  70  Cal.  514. 

Unreasonable  delay.  —  One  whose  con- 
sent to  the  execution  of  a  contract  has  been  ob- 
tained through  fraud  or  undue  inlluenco  maj' 
rescind  the  contract,  but  he  must  do  so 
promptly  on  discovering  the  facts  which  en- 
title him  to  rescind.  Under  the  circumstances 
of  the  present  case,  an  unexplained  delay  of 
fifteen  montlis  in  commencing  the  action  after 
knowledge  of  the  facts  was  held  unreason- 
able and  fatal.  It  was  held  furtlicr  that  no 
fraud  or  undue  influence  was  shown  by  the 
complaint:  Burkle  v.  Levy,  70  Cal.  250.  An 
action  was  brought  to  obtain  the  rescission  of  a 
contract  whereby  the  plaintiff  purcliased  from 
one  of  the  defendants  a  lot  of  furniture,  and  a 
lease  for  five  years  of  a  boarding-iiouse,  on  the 
ground  that  he  had  been  induced  to  make  the 
purchase  througli  the  false  and  fraudulent 
representations  of  his  vendor.  Six  months 
after  the  purchase,   the  plaintiff,   having  dis- 


covered the  falsity  of  the  representations, 
verbally  offered  to  rescind  the  contract,  and 
j)laced  tlie  vendor  in  possession  of  the  furni- 
ture and  boarding-house.  It  was  held  that  the 
offer  to  rescind  was  made  wit'nin  a  reasonable 
time,  and  was  sufficient  without  the  tender  of 
a  written  release  of  tiie  rights  acquired  by  the 
plaintiff  under  the  lease:  Hart  v.  Kimball,  72 
Id.  2S3. 

Equitable  relief — Pleading. — Certain 
transactions  by  which  the  title  to  real  prop- 
erty had  been  acquired  were  set  aside  by  the 
coi;rt  below,  and  a  reconve3'ance  directed. 
On  a  review  of  the  evidence,  it  was  held  that 
the  relief  granted  was  proper:  Raynor  v.  Mint- 
zer,  67  Cal.  159.  In  such  a  case,  the  partici- 
pants in  the  fraud,  and  all  persons  claiming 
an  interest  in  the  property  througli  or  by 
means  of  the  transactions  in  question,  may  bo 
joined  as  parties  defendant:  Id.  The  com- 
plaint stateil  a  variety  of  circumstances  difl'er- 
ing  in  their  nature,  but  connected  with  and 
tending  to  establish  the  alleged  fraud.  It  was 
held  that  the  complaint  was  not  demurrable 
for  a  misjoinder  of  causes  of  action:  Id.;  see 
Neivman  v.  Smit/i,  11  Id.  22. 

Bona  fide  purchasers  —  Rights  of.  — 
Where  a  grantor  who  is  mentally  competent 
is  induced  to  execute  and  deliver  a  deed 
through  the  fraudulent  devices  of  the  grantee, 
the  conveyance  is  not  void,  but  merely  void- 
able, and  vests  the  title  in  the  grantee,  subject 
to  Ije  divested  by  a  rescission  of  the  sale;  but  a 
subsequent  convej'ancc  by  the  grantee  to  a  Lonz 
Jide  purchaser,  for  a  valuable  consideration  and 
without  notice,  passes  the  title  freed  from  any 
of  the  equities  between  the  original  parties: 
Fish  V.  Benson,  71  Cal.  428.  The  court  found 
that  the  plaintiffs  Avere  bona  Jide  purchasers  of 
the  demanded  premises  for  a  valuable  consid- 
eration, without  notice  of  the  fraud  of  their 
grantor,  and  without  such  knowledge  as  would 
reasonably  put  them  upon  inquiry.  It  was 
held  that  the  finding  was  sustained  by  the  evi- 
dence: Id.  The  court  further  found  tliat  tho 
land  in  controversy,  with  tho  title  assured, 
would  be  worth  thirty  thousand  dollars,  but 
that,  by  reason  of  pending  litigation,  the  in- 
terest of  the  defendant  in  the  land  at  the  timo 
of  the  convej-auco  would  not  have  sold  for 
what  the  land  itself  with  a  clear  title  was 
worth;  that  in  fact  the  land  had  no  market 
value,  but  might  reasonably  represent,  so  far 
as  the  transactions  involved  in  this  case  are 
concerned,  a  purchasing  power  equivalent  to 
eighteen  thousand  dollars.  The  plaintiff*  pur- 
chased the  land  from  the  grantee  of  tho  defend- 
ant for  nine  thousand  dollars.  It  was  held 
that  tho  price  was  not  so  inadequate  as  to 
cliargc  tiic  plaintiffs  with  notice  of  the  fraud 
of  tlieir  grantor:  Id. 

Id.  —  Contract  of  sale  —  Notice  of  con- 
ditions precedent  —  Delivery  of  deed. 
—  Prior  to  the  execution  of  an  alleged  fraud- 
ulent deed,  the  dofeudant  entered  into  a  con- 
tract for  the  sale  of  tho  land  to  the  grantor 
of  the  plaintiffs  upon  tho  performance  by  him  of 
certain  conditions  precedent  to  the  delivery 
of  the  deed.  The  contract,  which  was  duly 
recorded,  provided  that  when  tho  deed  was 
delivered  the  sale  should  be  fully  completed, 
and  neither  party  should  have  any  claim  upon 
the  other.  Thereafter  the  defendant  was  in- 
duced by  tho  fraud  of  tho  plaintiffs'  grantor  to 
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deliver  the  deed  before  the  performance  of  the 
conditions  precedent.  It  was  held  that  the 
contract  of  sale  was  not  notice  to  tho  plaintiffs 
of  tho  non-pcrformanco  of  the  conditions  pre- 
cedent by  their  grantor:  Fish  v.  Benson,  71 
Cal.  428. 

1691.    Return  of  consideration. — An 

offer  to  refund  rents  is  not  necessary  to  entitle 
a  plaintiff  to  rescind  a  lease  obtained  by  fraud, 
where  the  value  of  the  use  of  the  premises  ex- 
ceeds the  amount  of  such  rents:  Wilson  v.  Mo- 
riarlrj,  77  Cal.  596.  A  plaintiff  is  entitled  to 
a  return  of  the  purchase-money  on  obtaining  a 
decree  annulling  the  conveyance  for  fraud;  and 
it  appearing  that  a  portion  of  tho  purchase- 
money  had  been  used  by  one  of  the  defendants 
to  satisfy  a  mortgage  held  by  a  third  person 
on  certain  other  land  belonging  to  him,  it  was 
held  that  the  plaintiff  was  entitled  to  have  the 
lien  of  the  mortgage  revived  in  its  favor:  Red 
Jacket  Tribe  I.  0.  R.  M.  v.  Gibson,  70  Cal.  128. 

1709.  Fraudulent  promise,  made  by 
the  maker  of  a  promissory  note  to  the  payee, 
by  which  the  maker  gets  possession  of  the 
note,  and  retains  it  until  it  is  barred  by  the 
statute  of  limitations,  is  actionable  under  sec- 
tions 1709  and  1710  of  the  Civil  Code:  Cockrill 
V.  Hall,  65  Cal.  326.  As  to  when  fraudulent 
representations  are  not  a  proximate  cause  of 
damage,  so  as  to  form  the  basis  of  an  action, 
see  Wallace  v.  Bentley,  77  Id.  19. 

1729.  What  is  sale.  — An  alleged  cause 
of  action  for  goods  sold  and  delivered  is  not 
sustained  by  proof  of  delivery  of  the  goods  to 
the  defendant  to  be  sold  on  commission:  Evans 
V.  Bailey,  66  Cal.  112. 

Statute  of  frauds  —  Acceptance.  —  An 
oral  contract  for  the  sale  of  wool,  no  part  of 
the  price  being  paid,  and  it  appearing  from  the 
evidence  that  the  buyer  had  not  accepted  any 
part  of  the  wool,  was  held  invalid  under  sec- 
tion 1739  of  the  Civil  Code:  Jamison  v.  Simon. 
68  Cal.  17. 

1753,  Delivery. — A  sale  by  which  the 
plaintiff  claims  title  to  the  property  in  ques- 
tion was  held  to  have  been  accompanied  by 
an  immediate  delivery,  and  by  an  actual  and 
continued  change  of  possession:  Schumacher  v. 
Connolly,  75  Cal.  282.  Where  wood  has  been 
sold  and  delivered  upon  the  premises  of  the  ven- 
dee, under  an  agreement  that  it  shall  be  op- 
tional with  him  to  accept  or  refuse  ib,  and  he 
afterwards  uses  the  wood,  he  will  be  deemed 
to  have  accepted  ib,  and  cannot  avoid  payment 
of  its  value:  Correio  v.  Lynch,  65  Id.  273.  In 
an  action  for  a  failure  to  deliver  goods  under  a 
contract  of  sale,  where  the  goods  have  no  mar- 
ket value,  the  plaintiff  may  recover  as  damages 
the  difference  between  the  price  to  be  paid  by 
him  and  an  advanced  price,  for  which  he  had 
agreed  to  sell  the  goods  to  a  third  person  on 
the  faith  of  the  contract:  McKay  v.  Riley,  65 
Id.  623.  It  appearing  that  the  goods  could 
have  been  sold  to  such  third  person  at  the 
price  agreed  on,  the  plaintiff  was  not  required 
to  prove  a  valid  agreement  with  him  under  the 
statute  of  frauds:   Id. 


1763.    Express  warranty  —  How  cre- 
ated. —  To  create  an  express  warranty  on  a 


sale  of  personal  property,  the  word  "war- 
rant "  need  not  be  used,  nor  are  any  particu- 
lar words  necessary.  Any  affirmation  mada 
at  tho  time  of  the  sale  as  to  the  quality  or  con- 
dition of  the  thing  sold  will  be  treated  as  a 
warranty,  if  it  was  so  intended,  and  the  pur- 
chaser bought  on  the  faith  of  such  affirmation; 
and  whether  it  was  so  intended  and  the  pur- 
chaser acted  upon  it,  are  questions  of  fact  for 
the  jury:  McLennan  v.  Ohmen,  75  Cal.  558. 

Affirmation  at  time  of  sale  as  to  the 
quality  or  condition  of  tho  thing  sold,  if  in- 
tended as  a  warranty  and  relied  on  by  the 
purchaser,  is  a  warranty,  and  there  being  evi- 
dence to  show  such  facts,  the  question  should 
be  submitted  to  a  jury  for  determination:  Mc- 
Lennan V.  Ohmen,  75  Cal.  558. 

1764.  Implied  warranty.  —  A  mere 
contract  of  sale  or  agreement  to  sell  does  not 
imply  a  warranty:  Uarley  v.  Oolden  State  etc. 
Iron  Works,  66  Cal.  238. 

Parol  evidence.  —  When  there  is  a  written 
agreement  for  the  sale  of  personal  property, 
containing  the  terms  and  conditions  of  a  com- 
plete contract,  it  will  be  presumed  to  express 
all  the  terms  of  the  agreement  between  the 
parties,  and  parol  evidence  is  inadmissible  to 
show  the  existence  of  a  warranty  not  expressed 
in  the  contract:  Johnson  v.  Powers,  65  Cal.  179. 

1768.  Future  crops  of  fruit  are  "  mer- 
chandise not  then  in  existence "  under  this 
eection:  Blackwood  v.  Cutting  Packing  Co.,  76 
Cal.  212. 

1769.  Manufactured  article  —  Im- 
plied warranty. —  Under  sections  1769  and 
1770  of  the  Civil  Code,  one  who  sells  or  agrees 
to  sell  an  article  of  his  own  manufacture 
thereby  warrants  it  to  be  free  from  any  latent 
defect  not  disclosed  to  the  buyer,  arising  from 
the  process  of  manufacture,  and  also  that 
neither  he  nor  his  agent,  in  such  manufac- 
ture, has  knowingly  used  improper  materials 
therein;  and  one  who  manufactures  an  article 
under  an  order  for  a  particular  purpose  war- 
rants by  tho  sale  that  it  is  reasonably  fit  for 
such  purpose:  Houli  v.  Baldwin,  67  Cal.  610. 
Upon  a  breach  by  the  seller  of  either  of  such 
implied  warranties,  or  upon  a  breach  by  him 
of  an  express  warranty  that  the  article  manu- 
factured and  sold  would  do  good  work  of  a 
particular  kind,  the  buyer  has  a  right  to  re- 
scind the  sale  by  returning  or  offering  to 
return  the  article  to  the  seller:  Id.  The  ma- 
chine in  question  was  manufactured  and  sold 
by  the  plaintiffs  on  the  order  of  an  agent  of 
the  defendant.  At  the  time  of  the  order,  the 
plaintiffs  notified  the  defendant  that  they  in- 
tended to  deliver  the  machine  upon  the  cars, 
and  that  their  responsibility,  so  far  as  the 
working  thereof  was  concerned,  should  then 
cease.  The  defendant  refused  to  accept  it 
upon  these  terms,  and  demanded  a  guaranty 
that  it  would  do  good  work.  The  plaintiffs 
thereupon  executed  and  forwarded  to  him  a 
written  guaranty  to  that  effect.  It  was  held 
that  the  guaranty  was  a  part  of  the  contract 
of  sale,  and  supported  by  a  sufficient  consid- 
eration: Id. 

1770.  Implied  warranty. — Fire-wood 
is  not  a  manufactured  article  within  the  mean< 


304 


CIVIL  CODE. 


§§  1771-1917 


ing  of  this  section,  and  a  vendor  does  not  war- 
rant, by  its  sale,  that  it  is  reasonably  fit  for 
the  purpose  for  which  it  was  ordered  or  in- 
tended to  be  used:  Correio  v.  Lynch,  G5  Cal. 
273. 

1771.  Sale  of  wool  —  Graders'  rejec- 
tion —  Liability  of  vendee.  —  An  action 
was  brought  to  recover  the  price  of  certain 
wool  sold  and  delivered  by  the  plaintiffs  to  the 
defendants,  subject  to  graders'  rejection.  By 
the  term  "graders'  rejection  "  was  meant  that 
the  defendants,  upon  receipt  of  the  wool, 
should  cause  it  to  be  examined,  lleece  by 
fleece,  by  wool-graders,  for  the  jiurpose  of  as- 
certaining what  portion,  if  any,  was  taggy  or 
scabby,  and  that  for  such  portion,  the  plaintiffs, 
after  being  notified  thereof  by  the  defendants, 
should  allow  them  a  proportionate  deduction 
from  the  purchase  price.  The  defendants  re- 
tained possession  of  all  the  wool,  but  refused 
to  pay  for  a  portion,  on  the  ground  that  it  had 
been  rejected  by  the  graders,  and  so  notified 
the  plaintiffs.  The  latter  refused  to  abide  by 
the  rejection,  for  the  reason  that  the  graders 
had  not  examined  the  wool  fleece  by  fleece. 
The  defendants  thereupon  offered  to  have  the 
rejected  portion  so  examined,  but  the  plaintiff's 
refused.  It  was  held  that  it  was  tlie  duty  of 
the  defendants  to  have  had  the  grading  con- 
ducted fleece  by  fleece,  and  that  having  failed 
to  do  so,  and  retained  possession  of  the  wool, 
they  were  liable  for  the  entire  amount  deliv- 
ered, at  the  agreed  price:  Mere/tin  v.  Ball,  68 
Cal.  205. 

1775.  Contract  for  sale  of  fruit  —  Ac- 
tion for  breach,  of — Finding.  —  In  an  ac- 
tion by  a  vendee  to  recover  the  amount 
alleged  to  be  due  him  under  a  contract  to  de- 
liver certain  fruit,  a  finding  that  at  the  time 
the  fruit  was  delivered  it  was  not  in  a  good 
and  merchantable  condition  will  be  held  sus- 
tained by  tiie  evidence,  when  the  plaintiff  tes- 
tifies tliat  it  was  more  or  less  bruised  at  that 
time:  IlicLs  v.  Rh-erskle  Fruit  Co.,  72  Cal.  303. 

1784.  Action  for  price.  — The  provision 
that  in  case  of  non-payment,  the  vendors  could 
retake  possession,  and  if  they  diJ,  that  they 
should  sell  "to  the  best  advantage,  rendering 
to  the  borrower  all  surplus,  if  any,  after  pay- 
ing the  price  agreed  upon,  and  the  expenses  of 
removal  and  sale,"  was  held  to  show,  in  con- 
nection with,  other  features,  that  the  title 
passed,  and  that  the  parties  attempted  to  re- 
serve a  mere  lien  for  the  price:  Palmer  v. 
Howard,  72  Cal.  293.  Such  a  lien,  to  be 
valid  as  against  third  persons,  must  conform 
to  the  requirements  of  tho  law  as  to  mortgages 
of  personal  property:  Id.  An  action  was 
brouglit  to  recover  for  goods  sold  and  deliv- 
ered. Tho  complaint  alleged  a  promise  to  pay 
for  the  goods  on  demand.  The  answer  merely 
denied  the  allegations  of  the  complaint.  On 
the  trial,  the  court  excluded  evidence  offered 
by  tho  defendant  showing  that  the  goods  were 
sold  on  a  credit  of  si.xty  days,  which  period 
had  not  expii-ed  when  tho  action  was  com- 
menced. It  was  held  that  the  evidence  was 
not  new  matter,  and  was  admissible  in  defense 
of  the  action  without  being  specially  pleaded: 
Landis  v.  Morrinseij,  GO  Id.  83.  In  an  action 
to  recover  the  price  of  goods  sold  and  deliv- 


ered, an  allegation  that  a  certain  further  sum 
was  due  as  interest  does  not  introduce  a  sepa- 
rate cause  of  action,  or  render  the  complaint 
ambiguous,  unintelligible,  or  uncertain:  Friend 
and  Terry  Lumber  Co.  v.  Miller,  G7  Id.  4G4. 

1786.  In  action  for  breach,  of  war- 
ranty, where  plaintiff  agreed  to  give  de- 
fendant for  a  new  engine  an  old  one  and  a 
certain  sum  of  money,  or  wliat  plaintiff  esti- 
mated it  to  be  worth,  the  finding  of  tho  court 
as  to  what  the  contract  price  of  the  new  en- 
gine was  is  immaterial:  McLennan,  v.  Ok.nen, 
75  Cal.  558. 

1852.     Warehousemen,  liability  of.  — 

In  an  action  against  a  railroad  company  to 
recover  for  a  loss  of  goods  through  the  negli- 
gence of  tho  defendant  as  a  warehouseman,  a 
judgment  in  favor  of  the  plaintiff,  if  supported 
by  the  evidence,  will  not  be  reversed  merely 
because  the  complaint  alleged  that  the  de- 
fendant was  liable  as  a  common  carrier:  Iloyt 
v.  Nevada  County  Narrow  Gawje  R.  R.  Co.,  GS 
Cal.  GW. 

Warehouse  receipt  —  Possession  —  De- 
livery—  Conversion.  —  James  Hogan,  be- 
ing indebted  to  the  estate  of  one  Lowrie,  for 
whom  one  John  Munson  assumed  to  be  the 
agent,  deposited  certain  cans  of  fruit  in  a 
warehouse,  and  directed  the  warehouseman  to 
give  him  a  receipt  as  if  deposited  by  Munson. 
A  receipt  was  accordingly  given  to  Hogan  as 
follows:  "Received  in  Niles  warehouse  from 
John  ^lunson  the  following  cases  of   canned 

goods  on  storage,  for  account  and  risk  of 

(not  transferable  or  negotiable),"  etc.  Hogan 
had  previously  informed  Munson  that  he 
would  deposit  fruit  in  the  warehouse  sufficient 
to  secure  his  indebtedness.  He  never  gave 
the  receipt  to  Munson,  but  borrowed  money 
on  it  from  tho  defendants,  to  whom,  upon  tho 
surrender  of  the  receipt,  a  new  one  was  given 
by  the  defendants.  The  defendants  after- 
wards assigned  their  security,  and  tho  fruit 
was  sold  by  their  assignee.  The  plaintiffs,  the 
executors  of  the  will  of  Lowrie,  thereupon 
brought  this  action  for  the  conversion  of  tho 
fruit.  It  was  held  that  the  first  receipt  and 
deposit,  not  having  been  made  for  the  account 
of  Iklunson,  did  not  give  him  possession  or 
constructive  possession  of  the  fruit,  and  that, 
as  ho  could  not,  without  a  delivery  of  tho 
receipt  to  him,  have  recovered  tho  property, 
the  plaintiffs  for  whom  ho  was  assuming  to  act 
were  in  no  better  condition:  Lowrie  v.  Salz,  75 
Cal.  349.  On  the  trial,  tho  warehouseman 
was  asked  whom  he  understood  to  be  tho 
depositor  of  tho  fruit;  it  was  held  tliat  the 
question  was  improper,  as  calling  for  tho  opin- 
ion of  tho  witness:  Id. 

1917.  Interest  upon  default  — How 
computed. —Where  a  promissory  note  pro- 
vides that  in  caso  of  non-payment  at  maturity- 
it  shall  bear  interest  at  a  certain  rate  until 
paid,  interest  should  bo  computed  upon  it 
from  its  date,  and  nof  from  the  time  of  de- 
fault: Main  v.  Casscrbj,  G7  Cal.  127. 

Interest  on  balances  —  Custom  of 
merchants.  —  In  this  state,  when  it  is 
shown  to  bo  the  universal  custom  of  a  mer- 
chant to  charge  interest,  after  thirty  days, 
upon    monthly  balances   due   upon   open   ac- 


20 


Sn.'S 


§§  1918-1947 


CIVIL   CODE. 


count,  and  wlicro  such  account,  showing  the 
interest  charged  up  regularly,  is  receiyed 
by  the  (lel)tor,  and  fully  understood  Ly  Jiim, 
and  afterwards  becomes  stated,  the  debtor  is 
bound  to  pay  the  balance  found  due,  notwith- 
Btandiug  tlio  interest  charged  was  higher  than 
the  legal  rate:  Auzerais  v.  Narjlee,  74  Cal.  GO. 

1918.  Agreement  by  writing. — Under 
this  section,  a  contract  between  tiic  parties  is 
valid,  and  a  court  cannot  relieve  against  it; 
Coleman  v.  Commins,  77  Cal.  548. 

1919.  Contract  for  increased  interest 
after  maturity  of  note.  —  Under  the  pro- 
visions of  this  section,  a  note  cannot  he  made 
to  bear  interest  upon  unpaid  interest  at  a 
greater  rate  than  that  agreed  upon  for  the 
principal  debt:  Dean  v.  Apple jar(h,  65  Cal. 
391. 

1920.  Judgment  on  verdict  —  Interest 
liow  entered. — A  judgment  entered  on  a 
verdict  should  be  for  the  amount  of  the 
verdict,  with  interest  at  the  legal  rate  from 
the  day  on  which  it  was  returned  by  the  jury; 
and  the  clerk  has  no  authority  to  include  in 
the  amount  of  the  judgment  the  interest  which 
has  accrued  on  the  verdict  from  the  time  of  its 
rendition  until  the  time  of  the  entry  of  judg- 
ment, and  provide  that  such  gross  amount 
shall  thereafter  bear  legal  interest:  Alpers  v. 
Schamvtel,  75  Cal.  590. 

Foreign  judgment  —  Interest  on,  how 
C0m.puted.  — Where  a  judgment  rendered  in 
a  foreign  state  directs  that  a  portion  thereof 
bear  interest  at  a  specified  rate,  but  is  silent  as 
to  the  rate  of  interest  on  the  balance,  in  an 
action  on  the  judgment  in  California  interest 
on  the  balance  should  be  computed  at  the  rate 
allowed  by  the  law  of  the  foreign  state;  but 
the  allowance  of  a  less  rate  of  interest  is  not 
error  of  which  the  judgment  debtor  can  com- 
plain: Stewart  v.  Spalding,  72  Cal.  264. 

1925.     What    constitutes    lease.  —  A 

verbal  contract  between  the  owner  of  a  mine 
and  a  third  person,  whereby  the  latter  is  given 
permission  to  enter  and  work  the  mine  if  he 
sees  fit,  and  to  exercise  his  own  discretion 
whether  to  work  it  not,  does  not  create  the 
relation  of  landlord  and  tenant  between  the 
parties,  but  is  a  mere  license  to  work,  which 
may  be  revoked  at  the  will  of  the  licensor: 
Wheeler  v.  West,  71  Cal.  126.  An  entry  under 
a  written  contract  for  a  lease  for  a  stated  term, 
and  at  a  specified  rent,  and  the  payment  and 
receipt  of  the  rent,  constitute  a  valid  lease 
between  the  parties  for  the  term  and  at  the 
rental  specified.  Neither  party  can  siibse- 
quently  cancel  the  contract  without  the  con- 
sent of  the  other:  GJceney  v.  Newberry  &  Co., 
67  Id.  125. 

1927.  Q,uiet  enjoyment.  —  A  lease  with 
an  express  covenant  for  quiet  enjoj^ment  im- 
plies a  covenant  that  the  lessor  has  title  to  the 
property  leased,  and  power  and  right  to  convey 
it;  and  sucli  implied  covenant  is  immediately 
broken  if  the  lessor  has  made  a  prior  lease  of 
part  of  the  demised  premises,  which  is  still 
outstanding  when  the  subsequent  lease  is  exe- 
cuted: McAleater  v.  Landers,  70  Cal.  79.  A 
covenant  for  quiet  enjoyment  is  not  broken 


without  an  eviction  of  the  lessee,  either  actual 
or  constructive.  To  constitute  an  eviction,  the 
lessee  need  not  bo  actually  dispossessed:  Id. 
A  recovery  in  an  action  of  trespass  Ijronght  by 
a  prior  lessee  against  a  subsequent  lessee  of 
the  .lame  land  is  a  sufficient  eviction  to  consti- 
tute a  breach  of  the  covenant  for  quiet  enjoy- 
ment contained  in  the  subsequent  lease, 
although  the  action  was  not  commenced  until 
after  the  expiration  of  the  prior  lease:  Id.  In 
such  a  case,  the  detriment  caused  by  the 
breach  of  the  covenant  cannot  be  less  than 
the  amount  of  the  judgment  for  damages  and 
costs  recovered  against  the  covenantee:  Id. 

193 1.  Finding.  —  An  action  was  brought 
by  the  personal  representative  of  a  deceased 
lessor  to  recover  the  possession  of  the  demised 
premises,  on  the  ground  that  a  covenant  by  the 
lessee,  to  use  the  premises  for  the  usual  and 
ordinary  business  of  a  ferry,  had  been  broken, 
and  that  thereby  the  lease  had  become  for- 
feited. On  this  issue  the  court  found  in  favor 
of  the  defendants.  It  was  held  that  the  finding 
was  sustained  by  the  evidence:  Ileywood  v. 
Berlxley  Land  and  Town  Imvrovement  Associa- 
tion, 71  Cal.  349. 

1934.  Death  of  joint  lessor. — After 
the  death  of  one  of  two  joint  lessors,  the  sur- 
vivor is  the  proper  party  plaintiff  in  an  action 
for  breach  of  covenant  in  the  lease.  Under 
such  circumstances  no  right  of  action  passes  to 
the  personal  representatives  of  the  deceased 
lessor:  Salisbwy  v.  Slurley,  66  Cal.  223. 

1941.  Duty  to  repair.  —  Under  this  sec- 
tion, the  lessor  is  not  liable  to  a  tenant  for 
injuries  resulting  from  the  defective  condition 
of  the  leased  building,  it  not  having  been 
alleged  or  found  that  the  building  was  in- 
tended for  the  occupation  of  human  beings: 
Sieber  v.  Blane,  76  Cal.  173. 

1942.  Repairs  by  tenant  —  Liiability 
of  landlord  for.  —  A  tenant  is  not  entitled  to 
reimbursement  from  the  landlord  for  sums  ex- 
pended by  him  in  repairing  the  leased  prem- 
ises, unless  he  notifies  the  landlord  of  his 
intention  to  repair,  as  provided  by  this  section: 
r.aynor  v.  Drew,  72  Cal.  307. 

1943.  Lease  to  commence  in  futuro. 

—  Where  a  lease  is  made  for  a  definite  term, 
and  prior  to  its  expiration  the  landlord  enters 
into  a  new  lease  with  the  tenant  to  commence 
on  a  date  subsequent  to  the  termination  of 
the  first  lease,  the  tenant  is  not  entitled  to  the 
possession  of  the  demised  premises  during  the 
interval  between  the  termination  of  the  first 
and  the  commencement  of  the  second  lease: 
Taylor  v.  Terry,  71  Cal.  46. 

1945.    Holding  over  —  Tenant  at  will. 

—  A  tenant  who  enters  and  continues  in  pos- 
session of  the  demised  premises  under  a  writ- 
ten lease,  until  the  expiration  of  the  term, 
does  not  thereafter  become  a  tenant  at  will  by 
refusing  to  surrender  the  possession  and  by 
holding  over  without  the  consent  of  the  lessor: 
Ferine  v.  Tcague,  66  Cal.  446. 

1947.  Rent.  —  A  landlord  in  California 
has  no  lien  for  rent  reserved  in  the  lease,  or 
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for  the  value  of  the  use  and  occupation  of  the 
land:  Hilchcock  v.  Hassett,  71  Cal.  331.  A 
stipulation  in  a  parol  agreement  of  lease,  to  the 
effect  that  the  rent  as  it  accrued  should  offset 
the  interest  on  a  certain  promissory  note  exe- 
cuted at  the  time  of  the  agreement  by  the  les- 
sor to  the  lessee,  is  not  contradictory  of  a 
provision  in  the  note  to  the  effect  that  if  the 
interest  was  not  paid  as  it  became  due  it 
should  be  compounded:  Bay  nor  v.  Drew,  72 
Id.  307.  When  damages  have  been  sustained 
by  a  lessee  on  account  of  the  breach  of  a  cov- 
•  enant  in  the  lease  by  the  lessor,  if  an  action 
for  rent  is  brought,  the  lessee  may  elect  to 
recoup  his  damages  from  the  rent,  or  bring  a 
separate  action  therefor;  and  the  fact  that 
the  lessee  has  paid  the  rent  for  the  greater 
part  of  the  term  will  not  deprive  him  of  the 
right  to  recover  his  damages  for  the  entire 
term  by  way  of  counterclaim;  McAlester  v. 
Landers,  70  Id.  79.  A  guarantor  for  the 
payment  of  the  rent  reserved  in  a  lease  is  ex- 
onerated from  liability  on  his  guaranty,  if  the 
lessor  has,  by  the  breach  of  a  covenant  m  the 
lease,  caused  damages  to  the  lessee  equal  to 
the  amount  of  the  rent:  Id.  A  lessee  moved  to 
the  leased  premises  a  house  in  the  occupation 
of  a  third  person,  who  refused  to  leave  it;  it 
was  held  that  the  occupant  of  the  house,  by 
voluntarily  remaining  there,  became  a  subten- 
ant of  the  lessor,  and  subject  to  be  dispos- 
sessed, under  the  imlawful  detainer  act,  in 
default  of  payment  of  the  rent  by  the  lessee: 
Pardee  v.  Graij,  GG  Id.  5*^4. 

1948.    Estoppel  — Adverse  possession. 

— A  tenant,  while  in  the  possession  of  the  de- 
mised premises  under  the  lease,  is  estopped 
from  denying  the  title  of  the  lessor,  or  claim- 
ing any  interest  tlierein  advei'sely  to  him: 
Burgess  v.  Bice,  74  Cal.  590.  A  tenant  in  pos- 
session under  a  parol  lease  for  a  longer  period 
than  a  year  is  presumed  to  hold  in  subordina- 
tion to  his  landlord's  title,  and  not  adversely: 
Doolan  v.  McCaidnj,  GG  Id.  47G.  One  entering 
into  the  possession  of  leased  land  by  the  con- 
sent and  inducement  of  the  tenant,  and  with 
knowledge  of  the  tenancy,  cannot  acquire  a 
right  of  possession  adverse  to  the  landlord,  or 
dispute  his  title,  without  first  surrendering  his 
possession:  Siandleij  v.  Sleplmis,  GG  Id.  541. 
As  to  when  a  possession  is  adverse,  see  Pico  v. 
Phelan,  77  Id.  8G. 

1955.  Liease  of  sheep. — In  1878,  the 
plaintiff  leased  to  one  Thing,  for  a  term  of  five 
years,  certain  land  and  slieep,  at  a  stated  an- 
nual rental.  The  lease  provided  that  the  wool 
sheared  from  the  sheep  should  be  delivered  at 
a  designated  place  by  the  lessee  in  the  name  of 
the  lessor,  to  bo  sold  l)y  the  latter,  the  rent  re- 
tained from  the  proceeds,  and  the  balance  paid 
to  the  lessee.  In  the  following  year,  the  plain- 
tiff, by  a  separate  lease,  let  to  Tiling  certain 
other  sheep,  at  a  stated  annual  rental.  The 
latter  lease  provided  that  tlic  lessee  should  not 
remove  the  sheep  from  the  land,  and  tliat  the 
wool  arising  therefrom  shouhl  be  marked  on 
the  land  in  the  name  of  the  lessor,  and  shipped 
to  him  at  certain  jjlaces  as  tiic  lessee  might 
elect.  On  tlie  1st  of  Novemlicr,  ISSl,  the  les- 
see was  indebted  to  the  lessor  on  account  of 
rent  in  a  large  amount.  At  that  time  he  had 
on  the  ranch,  ready  to  deliver  to  the  plaintiff, 


wool  exceeding  in  value  the  amount  of  the 
rent.  Thereafter  he  was  adjudged  an  insol- 
vent, and  the  wool  taken  possession  of  by  his 
assignee.  The  action  was  brought  by  the 
plaintiff  to  recover  i^ossession  of  the  wool  from 
the  assignee,  or  its  value  if  possession  could 
not  be  had;  or  if  the  plaintiff  were  not  entitled 
to  the  possession,  that  a  lien  be  established  on 
the  wool  in  his  favor  for  the  rent  due,  payable 
out  of  the  proceeds  of  a  sale  thereof.  It  was 
held  that  under  the  terms  of  the  leases  the 
plaintiff  had  no  property  in  the  wool  as  such, 
until  its  delivery  to  him,  and  no  lien  thereon, 
either  by  way  of  chattel  mortgage  or  pledge: 
Hitchcock  y.  Hassett,  11  Cal.  331. 

1970.     Injury  to  employee.  — Where  a 
servant  has  equal  knowledge  with  the  master 
of  tlie  danger  incident  to  the  work,  he  takes 
tlie  risk  i;pon  himself  if  he  goes  on  witli  it. 
This  rule,  however,  presupposes  that  the  ser- 
vant has  sufficient  discretion  to  appreciate  the 
dangers  incident  to  the  work,  and  has  no  ap- 
plication to  the  case  of  young  and  inexperi- 
enced children.     In  such  a  case,  it  is  the  duty 
of  the  master  not  only  to  warn  the  child,  but 
to  instruct  him  as  to  the  dangers  of  the  em- 
ployment, and  the  means  of   avoiding  them: 
Fisk  V.  C.  P.  n.  B.  Co.,  72  Cal.  38.    The  owner 
of  the  mill  is  not  liable  for  injuries  to  an  em- 
jjloyee  if  the  latter  knew  or  had  the  means  of 
knowledge  of  tlie   defects   in   the  machinery, 
and  of  the  dangers  and  rislcs  likely  to  result 
from  its  use:  Sanborn  v.  Madera  Flume  and 
Trading  Co.,  70  Id.  261;  but  a  servant  engaged 
in  working  about  defective  machinery  is  not 
guilty  of  contributory  negligence  in  so  doing, 
unless  he  knows  or  might  have  known  that  by 
reason  of  the  defect  his  employment  involved 
danger  to  himself:  Colbert  v.   Bankin,   72  Id. 
197.     An  action  was  brought  by  the  employee 
of  a  warehouseman  against  the  latter  to   re- 
cover for  personal  injuries  caused  by  the  fall 
of   certain   merchandise   tlirough   the   alleged 
negligence  of  the  defendant  in  not  causing  it 
to  be  properly  piled.     The   court   instructed 
the  jury  that  "where,  in  the  due  exercise  of 
his   duties,  the  emploj-ce  is  injured  tlirough 
any  appliance  or  surroundings  of  the  business, 
and  it  docs  not  appear  that  tlie  employee  was 
in  fault,  the   burden   is   on  the   employer  to 
show  that  he  himself  was  free  from  fault."     It 
was  held  that  tlio  instruction  was  erroneous, 
as  it  took  from  the  jury  the  consideration  of 
the  question  whether  or  not  the  injury  was 
caused   by  \inavoidable   accident:    Lindall  v. 
Bode,  72  Id.  245.     In  such  a  case,  the  plain- 
tiff, in  order  to  recover,  must  x^rovc,  as  against 
the  defendant,  enough  to  show  a  fair  iiresuuip- 
tion  of  negligence,  and  of  resulting  injury  to 
himself:  Id.     An   action  was   brought   by  an 
employee  in  a  saw-mill  against  his  employer, 
to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  defective  machinery.     The  de- 
fendant requested  the   court  to  instruct  the 
jury  that  "  when  a  party  works  with  or  in  the 
vicinity  of  a  piece   of   machinery  insuflicient 
for  the  inirposo  for  which  it  is  employed,  or 
for  any  reason  unsafe,   with  a  knowledge  or 
means  of  knowledge  of  its  condition,  ho  takes 
the  risk  incident  to  the  employment  in  which 
he  is  tlnis  engaged,  and  cannot  maintain  an 
action  for  injuries  sustained  arising  out  of  acci- 
dents rcsultiug  from  such  defective  condition 
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of  tho  machinery."  It  was  held  that  tlio  in- 
struction was  properly  refused,  as  it  failed  to 
include  as  one  of  tho  conditions  upon  which 
tho  plaintiff  could  not  maintain  tho  action  that 
ho  knew  or  might  liavo  known  tliat  his  employ- 
ment involved  danger  to  himself:  Sanhorn  v. 
Madera  Flume  and  Trading  Co.,  70  Id.  201.  In 
Bucli  an  action,  the  question  wdiether  tho  plain- 
tiff was  negligent  or  not  is  one  of  fact  for  the 
jury,  and  tho  knowledge  of  the  plaintiff  of  the 
defectiveness  of  the  machinery  is  only  one  of 
the  probative  facts  from  which  the  ultimate 
fact  of  negligence  must  be  determined:  Id. 
On  tho  trial,  a  witness  for  the  plaintiff  tes- 
tified in  rebuttal,  after  showing  himself 
qualified  as  an  expert,  that  at  the  time  of 
the  accident  the  log  being  sawed  did  not  pinch 
the  saws,  and  that  the  machinery  was  being 
operated  in  the  usual  manner.  It  was  held 
that  the  evidence  was  proper:  Id. 

Injury  by  fellow-servants.  —  A  master 
is  not  liable  for  injuries  inflicted  on  one  ser- 
vant by  the  negligence  of  another  servant  in 
the  same  common  employment,  unless  such 
injuries  are  traceable  to  the  personal  negli- 
gence of  the  master.  This  rule  is  not  altered 
by  the  fact  that  the  party  injured  is  a.  child: 
Fisk  V.  Central  Pacijic  E.  li.  Co.,  72  Cal.  38. 
But  if  tho  injuries  inflicted  on  the  servant  are 
caused  by  the  combined  negligence  of  the 
master  and  a  fellow-servant,  the  master  is 
liable  therefor:  Id.  lu  an  action  against  a 
railroad  company  to  recover  damages  for  neg- 
ligently causing  the  death  of  one  of  its  em- 
ployees, when  the  complaint  positively  alleges 
that  the  acts  and  omissions  complained  of  were 
by  the  defendant,  it  cannot  be  presumed  that 
they  were  those  of  a  fellow-employee  of  the 
deceased:  Brown  v.  Central  Pacijic  B.  B.  Co., 
GS  Id.  171.  The  foreman  of  a  gang  of  men 
to  whom  a  stevedore  delegates  the  entire  man- 
agement of  the  work  of  unloading  a  vessel, 
with  full  discretion  to  control  and  supervise  it, 
is  not  a  fellow-servant  with  his  subordinate 
employees;  and  if,  in  the  performance  of  the 
work,  death  or  injury  resvilts  to  such  an  em- 
ployee through  the  negligence  of  the  foreman, 
the  stevedore  is  liable,  although  he  exercised 
due  care  in  the  selection  of  the  foi'eman: 
Broiun  v.  Sennett,  GS  Id.  225.  But  the  fore- 
man of  a  mine  and  a  miner  employed  to  work 
under  his  directions  are  fellow-servants;  and 
the  owner  of  the  mine  is  not  liable  for  injuries 
caused  to  the  latter  through  the  negligence  of 
the  foreman,  unless  he  failed  to  use  ordinary 
care  in  the  selection  of  the  foreman:  Stephens 
V.  Doe,  73  Id.  26.  The  plaintiff,  a  child 
twelve  years  of  age,  was  employed  by  the 
foreman  of  the  defendant's  boiler-shop  to  work 
in  the  tool-room  connected  therewith,  and  was 
instructed  by  him  to  obey  the  boss  of  such 
room.  Ilis  work  consisted  in  cleaning  tools, 
putting  them  in  place,  giving  them  to  the  em- 
ployees, and  in  doing  errands.  On  the  day  of 
the  injury  in  question,  there  being  no  work 
for  him  in  the  tool-room,  he  was  told  by  the 
boss  to  go  into  the  adjoining  boiler-room  for 
w-ork.  This  he  did,  and  while  there  he  was 
directed  by  one  of  the  employees  of  that  room 
to  assist  in  the  working  of  a  dangerous  ma- 
chine. In  the  performance  of  this  work,  he 
incurred  the  injury  sued  for.  The  foreman  of 
the  boiler-shop  had  full  control  over  it,  and 
was  authorized  to  employ  and  discharge  the 


liands.  The  boss  of  the  tool-room  was  merely 
authorized  to  direct  tho  manner  in  which  tlie 
work  of  that  room  was  to  be  performed,  and 
had  no  power  to  employ  tho  hands.  It  was 
held  that  the  boss  of  the  tool-room  had  no  au- 
thority to  direct  tlio  plaintiff  to  seek  employ- 
ment in  the  boiler-room,  and  that  the  defendant 
was  not  lial)lo  for  the  injury:  F/.'ik  v.  C.  P.  R.  B. 
Co.,  72  Id.  38.  The  brakeman  and  conductor  on 
a  railroad  train  are  fellow-servants:  Bron-n  v. 
Central  Paeljic  B.  R.  Co.,  72  Id.  523.  So  are 
a  train  dispatcher  and  a  material-man:  Mc- 
Kiine  V.  Cal.  S.  B.  B.  Co.,  06  Id.  302.  An 
action  was  brought  to  recover  damoges  for 
personal  injuries.  The  plaintiff  was  an  em- 
ployee in  a  mine  owned  by  the  defendants. 
The  shaft  of  the  mine  was  divided  by  a  frame- 
woi'k  of  posts  into  two  compartments,  one  of 
which  was  provided  with  a  ladder- way  for  the 
use  of  the  employees.  Tiie  plaintiif,  while 
ascending  tlie  ladder,  was  injured  by  a  timber 
which  had  been  negligently  thrown  by  a  fel- 
low-employee into  the  shaft.  It  was  held 
that  the  defendants  were  not  liable,  although 
the  partition  between  the  compartments  may 
have  been  defectively  constructed  or  insuffi- 
cient in  other  particulars:  Kevern  v.  Providence 
Gold  and  Silver  Mining  Co.,  70  Id.  392. 

1971.    Negligence  of  employer.  —  It  is 

the  duty  of  the  owner  of  a  saw-mill  to  furnish 
suitable  and  safe  machinery  for  the  use  of  his 
employees,  and  he  cannot  divest  himself  of  lia- 
bility for  injuries  to  an  employee,  caused  by 
defective  machinery,  by  intrusting  the  per- 
formance of  that  duty  to  his  servants:  Sanhorn 
V.  Madera  Flume  and  Trading  Company,  70 
Cal.  261.  An  action  was  brought  to  recover 
damages  for  the  death  of  a  conductor  on  one 
of  the  trains  of  the  defendant.  On  a  review 
of  tlie  evidence  it  was  held  that  the  brakeman 
and  conductor  were  guilty  of  negligence  con- 
tributing to  the  injury,  and  that  the  defendant 
was  not  liable:  Broiun  v.  C.  P.  B.  R.  Co.,  72  Id. 
523.  A  laborer  on  the  track  of  a  railroad 
while  acting  under  the  direction  of  a  foreman 
is  not  guilty  of  contributory  negligence  in  re- 
turning from  his  place  of  work  on  a  hand-car, 
although  at  a  later  hour  than  usual:  McKune 
V.  California  Southern  R.  B.  Co.,  66  Id.  302. 
A  railroad  company  is  liable  for  the  death  of 
an  employee  caused  by  the  falling  of  a  bridge 
negligently  constructed  and  maintained  bj'  tlie 
company  as  a  part  of  its  road:  Bodqers  v.  Cen- 
tral Pacific  R.  R.  Co.,  67  Id.  606.  If  the  fall- 
ing  of  a  bridge  resulted  from  an  act  of  God, 
the  company  is  not  lialfle  tinless  its  negligence 
was  a  contributing  cause  of  the  accident,  and 
in  order  to  charge  the  company  in  such  a  case, 
it  must  be  guilty  of  negligence  amounting  to  a 
want  of  ordinary  care:  Id. 

1998.  Action  to  foreclose  lien  for  work 
done  after  death,  of  employer:  See  Wcitlioff 
V.  Murray,  76  Cal.  508. 

1999.  Performance. — It  having  been 
originally  agreed,  that  if  plaintiff  should  find 
work  elsewhere  he  should  have  the  right  to 
terminate  the  contract,  and  he  having  found 
such  work  and  notified  defendant  of  the  termi- 
nation, and  defendant  having  measured  the 
work  and  promised  to  pay,  the  defendent  can- 
not object  that  the  contract  was  entire,  and 
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that  there  was  not  complete  performance:  Siil- 
Kvanv,  Grass  Valley  Q.  J/.  <k  31.  Co.,  77  Cal. 
418. 

2002.  Action  for  services — Dismis- 
sal. —  An  action  was  brought  to  recover  the 
reasonable  value  of  services  rendered  by  the 
plaintiff  to  the  defendant  on  certain  land  which 
waa  leased  by  the  latter.  The  defendant,  in 
his  cross-complaint,  alleged  that  the  plaintifif 
had  violated  the  contract  under  which  the 
work  was  done,  by  reason  of  the  unskillful 
manner  in  which  the  work  was  performed; 
that  he  was  compelled  to  surrender  his  lease 
to  his  landlord  by  reason  thereof,  and  sought 
to  recover  the  damages  occasioned  thereby.  It 
was  held  that  the  damages  were  not  a  direct 
consequence  of  the  plaintiff's  violation  of  the 
contract:  Ilartman  v.  Bogers,  69  Cal.  6i3.  An 
employee,  dismissed  by  his  employer  for  good 
cause,  is  not  entitled  to  any  compensation  for 
services  rendered  since  the  last  day  upon  which 
a  pajmient  became  due  to  him  under  the  con- 
tract of  employment:  Id. 

2003.  Breach  of  contract  —  Action  to 
recover  for.  —  In  an  action  to  recover  dam- 
ages for  the  breach  of  a  contract  of  emj)loy- 
ment,  letters  written  by  the  plaintiff  between 
the  time  of  the  alleged  breach  and  the  com- 
mencement of  the  action,  tending  to  show  that 
he  then  claimed  nothing  as  due  him  from  the 
defendant,  are  relevant  and  material:  Moore  v. 
Campbell,  72  Cal.  251.  One  employed  to  do 
certain  work  for  a  specified  term  at  an  agreed 
compensation  may  maintain  an  action  to  re- 
cover the  reasonable  value  of  work  done  by 
him  in  pursuance  of  the  contract,  if  during  the 
term  the  employer  denies  his  rights  under  the 
contract,  and  attempts  to  rescind  it:  Hartman 
V.  Eo(jers,  69  Id.  643. 

2012.  Implied  agreement  for  salary. 
—  A  cashier  was  first  appointed  for  three 
months,  his  salary  being  fixed  by  a  verbal 
agreement  at  two  hundred  dollars  per  month. 
At  tlie  expiration  of  that  period  he  was  ap- 
pointed for  one  year,  and  thereafter  continued 
to  act  for  several  years  under  annual  appoint- 
ments. The  salary  was  never  fixed  by  any 
resolution  of  the  board  of  trustees,  and  during 
a  portion  of  the  time  after  the  first  three 
months  he  drew  the  same  salary  as  originally 
agreed*  upon,  but  subsequently  drew  three 
hundred  dollars  per  montli.  The  amounts  so 
drawn  were  charged  to  him  in  the  books  of  the 
bank,  and  reported  to  the  board.  It  was  held 
that  these  facts  were  sufficient  to  establish  an 
implied  agreement  between  him  and  the  board 
increasing  tlie  salary  to  three  hundred  dollars 
per  mouth:  San  Joaquin  Valley  Bank  v.  Bours, 
65  Cal.  247. 

2026.  liien  for  general  balance — Sale 
by  consignor  —  Notice  to  factor. —  A  fac- 
tor to  wliom  goods  are  consigned  for  sale,  but 
who  has  made  no  specific  advances  thereon, 
does  not  acquire  a  lien  on  the  goods  for  a  gen- 
eral balance  due  him  from  the  consignor,  if 
prior  to  tlie  shipment  the  consignor  has  sold 
the  goods,  and  the  factor  prior  to  receiving 
possession  tiiereof  is  notified  of  the  sale  by  a 
letter  of  advice,  and  an  indorsement  on  the 
bill  of  lading:  National  Bank  o/  D.  0.  Mills  db 


Co.  v.  Porter,  73  Cal.  430;  see  Zeimer  v.  Anti- 
sell,  75  Id.  509;  Wilson  v.  Siurgis,  71  Id.  22G. 

2101.     Negligence  —  Evidence.  —  The 

breaking  of  a  wheel  of  a  stage-coach  is  prima 
facie  evidence  that  the  •wheel  was  defective, 
and  in  the  absence  of  evidence  showing  that  it 
was  sound,  or  that  the  defect  was  latent,  and 
could  not  be  discovered  by  examination,  is 
sufficient  to  establish  the  negligence  of  the 
carrier,  and  its  liability  for  an  injury  to  a 
passenger  occasioned  thereby:  Lawrence  v. 
Green,  70  Cal.  417.  In  an  action  to  recover 
for  such  an  injury,  after  the  plaintiff  had 
shown  that  the  accident  was  caused  by  the 
breaking  of  the  wheel,  the  burden  of  proof 
was  on  the  defendant  to  show  that  the  wheel 
was  not  defective,  or  if  so,  that  the  defect  did 
not  cause  the  accident:  Id.  A  stage-coach 
proprietor  is  liable  for  an  injury  to  a  passenger, 
caused  by  the  negligent  overturning  of  the 
coach,  notwithstanding  the  passenger  contri- 
buted to  the  injury  by  his  own  rashness,  im- 
prudence, or  indiscretion  at  the  time  of  the 
accident,  if  lie  did  only  what  a  person  of  ordi- 
nary prudence  would  probably  have  done  un- 
der the  same  circumstances:  Id. 

2169.  Duty  of  carrier  as  to  accepting 
and  carrying.  —  Under  this  section,  a  com- 
mon carrier  of  goods  is  under  no  obligation  to 
accept  and  carry  all  personal  property  that 
may  be  offered.  Its  duty  is  confined  to  accept- 
ing and  carrying  property  of  a  kind  tliat  it 
undertakes  or  is  accustomed  to  carry:  Pjister 
V.  Central  Pacific  B.  R.  Co.,  70  Cal.  109.  In 
the  absence  of  a  usage  to  that  effect,  or  of  some 
statute  requiring  them  so  to  do,  it  is  not  the 
duty  of  railroad  companies  to  furnish  facilities 
for  the  transportation  of  express  matter  to  all 
alike  who  demand  them:  Id. 

2181.  Duggage. — The  term  "luggage," 
as  used  in  the  Civil  Code,  has  the  same  mean- 
ing as  the  word  "baggage  ":  Pfister  v.  Central 
Pacific  R.  R.  Co.,  70  Cal.  )09.  Under  this 
section,  money  belonging  to  a  passenger  on  a 
railroad,  and  intended  for  trade,  business,  in- 
vestment, or  transportation,  and  not  for  the 
use  of  the  passenger  while  traveling,  is  not 
luggage:  Id.  And  a  radroad  ticket  entitling 
the  purchaser  to  transportation  in  the  lirst- 
class  passenger-coaches  of  tho  seller  between 
the  points  indicated  thereon  gives  him  a  right 
to  have  his  luggage^ not  exceeding  the  quan- 
tity specified  in  tho  ticket — transported  at 
tho  same  time  free  of  charge;  but  it  does  not 
give  the  purchaser  a  right  to  travel  in  a  bag- 
gage, express,  or  freight  car,  or  to  transport, 
either  in  his  own  charge  or  that  of  the  rail- 
road, any  merchandise  or  property  not  included 
in  the  term  "luggago":  Id.  Thus  a  county 
treasurer  who  purchases  a  railroad  ticket  en- 
titling him  to  first-class  passenger  transporta- 
tion has  no  right  to  carry  with  him  in  a 
passenger  train  certain  money  which  he  is  re- 
quired by  law  to  pay  over  to  the  state  treasurer 
at  the  place  of  destination,  although  tho  rail- 
road had  for  many  years  previously  acquiesced 
in  such  a  practice,  and  accepted  him  as  a  pas- 
senger with  knowledge  that  ho  had  the  money 
with  hiui:  Id.  Such  an  officer,  traveling  with 
money  which  ho  is  obliged  by  law  to  pay  into 
the  state  treasury,  is  not  a  public  messenger 
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within  tho  meaning  of  the  act  of  April  4,  18G1, 
requiring  tlic  Central  Pacific  Ilaih-oad  to  carry 
such  nicsscngers  over  their  road  fi-co  of  charge: 
1.1. 

2188.     Expulsion    of    passenger. — A 

passenger  wlio  ia  forciljly  cx-peliod  from  a  rail- 
road car  and  receives  an  injury  to  his  person 
is  not  required  to  exercise  the  highest  degree 
of  care  and  caution  to  avoid  tho  consequences 
of  such  injury:  Bland  v.  S.  P.  R.  li.  Co.,  G5 
Cal.  G2G. 

220 1.  Transshipment.  —  A  provision  in 
a  bill  of  lading  reserving  the  right  to  the  car- 
rier to  transship  at  an  intermediate  port  is  not 
binding  on  tho  consignor  unless  he  expressed 
his  assent  thereto  by  signing  the  bill  of  lading: 
Schroe.der\.  Schweizcr  Lloyd  T.  V.  O.,  66  Cal. 
294. 

Liability  for  transportation  beyond 
the  terminus  of  its  road.  — Where  a  rail- 
road company  contracts  to  convey  goods  over 
its  own  and  connecting  linos,  and  to  deliver 
them  at  their  destination,  at  a  place  beyond 
its  terminus,  within  a  certain  time,  it  is  liable 
to  the  shipper  for  losses  caused  by  delays  in 
transportation  over  the  connecting  roads:  Pe- 
rcira  v.  Central  Pacific  R.  R.  Co.,  60  Cal.  92. 
It  is  a  question  of  fact  for  the  jury,  whether 
the  contract  between  the  company  and  the 
shipper  provided  for  transportation  over  con- 
necting roads.  A  receipt  given  by  the  com- 
pany to  the  shipper  is  not  conclusive  evidence 
of  the  terms  of  the  contract:  Id. 

2319.     Assignee  may  enforce  trust. — 

An  assignee  of  a  cause  of  action  to  establish 
and  enforce  a  trust  is  the  real  party  in  inter- 
est, and  may  maintain  the  action  in  his  own 
name:  O'Coniicr  v.  Irvine,  74  Cal.  435.  An  ac- 
tion of  ejectment  by  a  cestui  que  trust  against 
the  trustee  to  recover  possession  of  the  trust 
estate  is  not  a  bar  to  a  subsequent  action 
against  him  to  establish  the  trust:  Id.  In  an 
action  to  establish  and  enforce  a  trust  in  cer- 
tain shares  of  corporate  stock,  when  the  evi- 
dence shows  that  a  third  person  has  an  interest 
with  the  plaintiff  as  a  cestui  que  trust  in  the 
subject-matter  of  the  action,  the  court  should 
order  him  to  be  made  a  party,  although  the 
defendant  has  omitted  to  raise  any  objection 
of  defect  of  parties,  either  by  demurrer  or  an- 
swer; and  the  failure  of  the  court  so  to  do  is 
fatal  to  the  judgment:  Id. 

2224.  Legal  title  to  land,  when  held 
in  trust:  See  Gilhert  v.  Sleeper,  71  Cal.  290; 
McBroica  v.  Dalton,  70  Id.  89;  Ward  v. 
Mattheivs,  73  Id.  13;  Pico  v.  Warner,  73  Id. 
17;  Barr  v.  O'Donnell,  76  Id.  4G9.  The  plain- 
tiff and  defendant  were  employed  as  attorneys 
at  law  in  certain  litigation,  for  which  they 
were  to  be  paid  a  reasonable   compensation. 


In  consideration  of  the  services  rendered  by 
them,  the  defendant,  during  plaintiff's  ab- 
sence froiri  the  state,  procured  fiom  b^ie  client 
a  deed  to  himself  for  certain  valuable  lands. 
No  copartnership  existed  between  plaintiff  and 
defendant,  but  there  was  a  joinder  of  interests, 
and  this  action  was  brought  to  compel  tho  de- 
fendant to  execute  to  jjlaintiff  a  deed  convey- 
ing an  undivided  one  half  of  the  property.  It 
was  held  tliat  a  trust  resulted  to  plaintiff,  and 
ho  was  entitled  to  the  relief  demanded:  Roharta 
V.  Haleii,  65  Id.  S97. 

Parties  in  action  to  enforce  trust:  See 
McBrown  v.  Dalton,  70  Cal.  89;  Gilbert  v. 
Sleeper,  71  Id.  293;  Broder  v.  ConJdin,  11  Id. 
330. 

Trust  where  property  is  obtained  by 
fraud:  See  Broder  v.  ConJdin,  11  Cal.  3.30. 

Pleading  —  Complaint  —  Demurrer.  — 
An  action  was  brought  to  establish  a  trust, 
and  compel  a  conveyance  of  the  trust  prop- 
erty. The  court  below  sustained  a  demurrer 
to  the  complaint.  It  was  held  that  no  trust 
was  shown  by  the  complaint,  and  that  the  de- 
murrer was  properly  sustained:  Mound  City 
L.  (&  W.  Ass'n  V.  Slauson,  65  Cal.  425. 

2234.  Mining  claim  —  Trustee  ob- 
taining patent  in  his  own  name  — 
Equity  will  control  legal  title.  —  Where 
a  trustee  of  a  mining  claim  procures  a  patent 
therefor  in  his  own  name,  a  court  of  equity 
will  control  the  operation  of  the  legal  title  so 
acquired  for  the  benefit  of  the  cestui  que  trust: 
0' Conner  v.  Irvine,  74  Cal.  435. 

2235.  Purchase  by  trustee.  —  A  trus- 
tee cannot  purchase  from  himself,  either  di- 
rectly or  indirectly.  If  he  attempts  to  do  so, 
the  transaction  is  voidable  at  the  election  of 
the  cestui  que  trust:  Golson  v.  Dunlap,  73  Cal. 
157.  But  a  trustee  may  purchase  from  his 
cestui  que  tru.-it,  if  the  transaction  is  fair  in  all 
respects:  Id.  As  a  general  rule  (subject  to 
some  exceptions),  it  is  essential  to  the  fairness 
of  such  a  transaction  that  the  consideration 
shoidd  be  adequate.  While  inadequacy  of 
consideration  is  not  itself  the  ground  for  set- 
ting the  sale  aside,  yet,  taken  by  itself,  it 
raises  a  presumption  of  unfairness  which,  un- 
less rebutted,  renders  the  transaction  con- 
striictively  fraudulent.  Section  2235  of  the 
Civil  Code  does  not  change  this  rule:  Id.  It 
is  not  necessary  that  the  highest  possible  price 
should  l>e  obtained;  nor  is  a  subsequent  in- 
crease in  value  material.  The  fair  value  at 
the  time  is  what  is  requii-ed:  Id.  Inadequacy 
of  consideration  is  one  of  the  facts  constituting 
the  fraud,  and  when  put  in  issue,  must  be 
found:  Id.  If  it  be  assumed  that  the  above 
question  may  be  litigated  on  the  application 
for  distribution,  yet,  if  not  so  litigated,  the 
decree  of  distribution  does  not  conclude  the 
question:  Id. 


2274.    Compensation  of  trustee. 

Sec.  2274.  Except  as  provided  in  section  one  thousand  seven  hundred  of 
the  Code  of  Civil  Procedure,  when  a  declaration  of  trust  is  silent  upon  the 
subject  of  compensation,  the  trustee  is  entitled  to  the  same  compensation  as 
an  executor.  If  it  specifies  the  amount  of  his  compensation,  he  is  entitled 
to  the  amount  thus  specified,  and  no  more.     If  it  directs  that  he  shall  be 
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allowed  a  compensation,  but  does  not  specify  the  rate  or  amount,  he  is 
entitled  to  such  compensation  as  may  be  reasonable  under  the  circumstances. 
[Amendment  approved  March  10,  1889;  Statutes  and  Amendments  1889,  334; 
to  taJce  effect  immediately. '\ 


Notes  of  Decisions  Applicable  to  Sections  2280-2952. 


2280.  Revocation  and  cancellation 
of  trust. — After  a  trust  has  been  created 
and  accepted,  the  trustor  has  no  power  to 
revoke  it  without  the  consent  of  the  beneficia- 
ries, unless  such  power  was  reserved  in  the 
declaration  of  trust:  Ilellman  v.  Mc  Williams,  70 
Cal.  449.  The  author  of  an  express  trust  which 
does  not  provide  to  whom  the  trust  property 
shall  belong  upon  a  failure  or  termination 
thereof  may  convey  the  property  suljject  to  the 
trust;  and  the  grantee  will  acquire  all  the 
rights  in  and  to  tiie  property  that  the  trustor 
had:  Schlessinr/a-  v.  MalLrd,  70  Id.  326.  An 
action  was  brought  to  recover  the  possession  of 
certain  land  originally  owned  by  one  Soto. 
The  plaintiffs  claim  to  have  derived  title  to 
the  demanded  premises  after  the  death  of 
Soto,  by  a  conveyance  from  the  trustee  and 
cestui  que  tnist  under  a  deed  of  trust  alleged 
to  have  been  executed  by  Soto,  and  empower- 
ing the  trustee  and  beneficiary  to  convey  in 
case  of  his  death  pending  the  trust.  The 
answer  alleged  that  the  trust  deed  was  never 
delivered  by  Soto  to  the  trustee,  but  merely 
deposited  with  him  for  safe-keeping,  with  the 
understanding  that  it  should  be  returned  for 
cancellation  on  demand,  and  that  with  the 
consent  of  the  beneficiary  the  deed  was  sur- 
rendered to  Soto,  and  canceled  by  the  de- 
struction thereof.  It  was  held  that  the  answer 
was  sufficient  to  constitute  an  equitable  de- 
fense: Burroujjhs  v.  Da  Couls,  70  Cal.  301.  The 
court  found  that  the  trust  deed  was  surren- 
dered with  the  intention  and  agreement  that 
the  trust  therein  provided  for  should  cease, 
and  the  property  be  owned  by  Soto  as  if  the 
deed  had  never  been  made;  that  the  bene- 
ficiary, with  full  knowledge  of  the  facts,  acqui- 
esced therein;  and  that  it  was  intended  that  a 
proper  deed  should  be  executed  r'-cfinveying 
the  property  to  Soto  and  terminating  the 
trust,  but  on  account  of  neglect  the  deed  was 
never  executed.  The  evidence  sliowed  that 
upon  the  redelivery  of  tlie  trust  deed,  it  was 
for  some  time  in  the  possession  of  the  bene- 
ficiary, who  was  tlie  wife  of  Soto;  that  during 
his  lifetime  he  managed  and  possessed  tlio 
property  as  his  own;  tliat  at  his  death  he 
devised  only  a  portion  of  it  to  her,  and  the 
residue  to  his  children;  tliatshe  was  appointed 
and  acted  as  the  executrix  of  his  will,  de- 
scribed the  property  as  belonging  to  his  sep- 
arate estate,  submitted  to  a  division  of  it  as 
in  the  will  provided,  sold  her  interest  in  it  as 
devised  to  her,  and  never  asscrteil  any  claim 
under  the  trust  deed  until  after  twenty-four 
years.  It  was  liehl  tliat  the  finding  was  witliiu 
the  issues  and  sustained  by  the  evidence:  Id. 
And  further,  that  the  evidence  was  suHicient  to 
sustain  a  finding  that  the  beneficiary  elected 
to  take  under  the  will,  and  not  under  tlie  trust 
deed:  Id. 


2283.    Adverse  possession  —  Removal 
of  trustee.  —  A  trustee  cannot  be  permitted 


to  retain  possession  as  such  after  repudiating 
the  trust  and  claiming  adversely:  Scldessinffcr 
V.  Mallard,  70  Cal.  326.  A  court  of  equity 
will  substitute  new  trustees  to  manage  the 
trust  property  when  its  safety  or  proper  ad- 
ministration so  requires,  but  will  not  do  so 
if  no  good  result  is  to  be  accomplished  there- 
by: Id.  The  complaint,  after  setting  up  the 
trust  and  all  the  facts  connected  with  it, 
alleged  that  the  defendant  had  violated  and 
repudiated  it,  had  used  the  trust  property  for 
his  own  benefit,  and  that  he  was  an  unfit  per- 
son to  be  trustee.  The  court  found  these  al- 
legations to  bo  true,  but  instead  of  substitut- 
ing a  new  trustee,  it  decreed  that  the  defendant 
should  convey  the  land  to  the  plaintiffs,  and 
provided  that  they  should  hold  tlie  lot  in 
which  the  bodies  were  buried,  subject  to  the 
public  easement  as  a  \Aa.cc  of  burial  until  the 
bodies  were  removed  by  proper  authority.  It 
was  held  that  the  decree  was  proper:  Id. 

2306.  Fraud  of  agent.  —  Where  the 
owners  of  stock  in  a  corporation  transfer  the 
apjjarent  ownership  thereof  to  another,  solely 
for  tlie  purpose  of  enabling  him,  as  their  agent, 
the  better  to  sell  the  property  of  the  corpora- 
tion, and  the  latter,  in  fraud  of  the  rights  of 
the  real  owners,  sells  the  corporate  property 
for  a  larger  amount  than  that  for  which  he 
makes  a  return,  tlie  principals  may  maintain 
an  action  against  the  agent  for  the  return  of 
the  stock,  and  an  accounting  of  the  dividends 
received  by  him  thereon,  without  previously 
making  a  demand  for  a  return,  or  tendering 
the  amount  received  from  him:  Woostei'  v. 
Neville,  73  Cal.  58. 

Where  sale  of  real  estate  is  made  by 
agent  under  a  power  authorizing  him  to  sell 
and  convey,  and  it  appears  upon  the  face  of 
the  deed  when  compared  with  the  power  that 
he  has  complied  with  tiie  requirements  of  the 
latter,  the  legal  title  will  pass  to  the  grantee, 
and  remain  in  him  and  those  holding  under 
him  until  set  aside  by  a  court  of  equity,  not- 
withstanding the  asjeiit  may  have  violated  his 
duty  to  the  principal  by  fraudulent  practices 
which  do  not  appear  in  the  deed:  Frinh  v.  Hoe, 
70  Cal.  296.  If,  on  the  contrary,  tlio  agent  acts 
without  and  in  excess  of  the  authority  con- 
ferred upon  him,  and  his  want  of  autliority  is 
apparent  upon  the  face  of  the  record,  his  at- 
tempted action  is  void,  and  a  conveyance  un- 
der .such  circumstances  is  not  simply  voidable, 
but  aljsolutely  void,  and  advantage  may  bo 
taken  of  it  in  wliatevcr  court  or  proceeding  it 
may  be  proflered  as  a  basis  of  title:  Id. 

2307.  Authority  of  agent.  —  The  mere 
declaration  of  a  party  is  not  proof  that  lie  is 
tlic  agent  of  anotiier:  People  v.  Di/e,  75  Cal. 
108.  Upon  an  issue  as  to  whether  one  of  the 
defendants  liad  authority  to  execute  a  note  and 
mortgage  in  tlio  name  of  another  as  her  attor- 
ney in  fact,  a  finding  that  the  note  and  mort- 
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gago  purported  to  bo  executed  in  the  name  of 
the  latter  by  the  former  as  her  attorney  in 
fact,  and  t]iat  he  assumed  to  bo  authorized  to 
execute  the  note  and  mortgage,  ia  not  a  suf- 
ficient finclins  of  fact:  Hibernia  S.  &  L.  S.  v. 
Jlloore,  08  Cal.  156. 

2309.  Evidence  to  show  interest  in  or 
enlarge  powers.  — The  action  was  brought 
to  recover  the  possession  of  certain  land  origi- 
nally owned  by  one  Rising,  who  conveyed  it 
by  an  absolute  deed  to  one  Hodgdon.  At  the 
time  of  the  conveyance,  Hodgdon  executed  to 
Rising  a  power  of  attorney  authpriziug  hini  to 
sell  and  convey  the  land.  The  plaintiff  claims 
title  under  a  deed  executed  by  Rising,  as  the 
attorney  in  fact  of  Hodgdon,  after  the  death  of 
the  latter.  It  was  held  that  parol  evidence 
was  inadmissible  to  show  that  the  power  given 
to  the  attorney  was  coupled  with  an  interest 
in  the  land,  or  that  he  retained  an  interest 
therein  after  the  execution  of  his  deed  to 
Hodgdon:  Frink  v.  Roe,  70  Cal.  296.  Parol 
evidence  is  admissible  to  interpret  the  powers 
conferred  by  a  power  of  attorney,  but  not  for 
the  purpose  of  enlarging  them  or  conferring 
others  not  enumerated:  Id. 

2310.  Disclosed  principal  —  Ratifica- 
tion. —  Where  a  person,  purporting  to  act  as 
agent  for  a  disclosed  principal,  bat  without 
any  authorization  from  him,  deposits:-  money  of 
the  principal  in  bank,  and  receives  certificates 
of  deposit  therefor  payable  on  the  order  of  the 
jjrincipal,  the  latter  upon  learning  of  the  trans- 
action may  ratify  the  same,  and  maintain  an 
action  against  the  bank  on  the  certificates;  and 
the  facts  that  the  agent,  at  the  time  of  receiv- 
ing the  certificates,  indicated  in  a  private 
memorandum-book  of  the  bank  that  the  cer- 
tificates should  be  paid  upon  being  indorsed  in 
the  name  of  the  principal  by  him  as  agent,  and 
that  the  bank  had  paid  the  same  to  him  upon 
such  indorsement,  and  regained  possession  of 
the  certificates,  will  not  relieve  the  bank  from 
liability  thereon  to  the  principal:  Hoyiig  v.  Pa- 
cific Bank,  73  Cal.  464.  In  an  action  on  such 
certificates,  the  principal  is  'prima  fade  entitled 
to  recover  their  face  value,  upon  proving  their 
execution  and  delivery,  and  that  they  had  not 
been  paid  to  him;  and  the  burden  of  proving 
that  a  less  amount  of  the  principal's  money 
was  received  by  the  bank  is  on  the  defendant: 
Id.  Where  a  deposit  in  bank  is  made  by  a  per- 
son purporting  to  act  as  agent  for  a  disclosed 
principal,  the  bank  cannot  assume  that  the 
named  principal  is  a  fictitious  person,  and  if  it 
does  so,  it  will  bo  at  its  peril:  Id.  A  maker  of 
a  note  who  in  good  faith  makes  payments  to 
one  Avhom  he  has  reason  to  believe  is  the  au- 
thorized agent  of  the  holder,  and  whose  acts 
in  I'eceiving  such  jpayments  the  holder  has 
learned  and  not  repudiated,  cannot  be  held  for 
the  money  so  paid  to  the  agent:  Qiiinnv.  Dres- 
bach,  75  Id.  159. 

2316.  Loan  by  agpnt  —  Action  to  re- 
cover. —  An  agent  who  loans  the  money  of  his 
principal  in  the  name  of  the  principal  cannot 
himself  sue  to  recover  it  back:  Chin  Kem  You 
V.  Ah  Joan,  75  Cal.  124. 

2320.     Duty  to  inform  principal.  —  An 

attorney  in  fact  to  sell  real  estate  is  bound  to 


inform  his  principal  of  all  sales  and  convey- 
ances that  ho  has  made  of  the  property  to 
which  his  agency  extends:  Duff  v.  Duff,  71  Cal. 
513. 

2323.  Sale  of  property  when  manu- 
factured. —  An  agent  authorized  to  sell  the 
property  of  his  i)rincipal,  when  manufactured, 
has  no  authority  to  sell  before  it  is  manufac- 
tured: Mcrriam  v.  De  Turk,  06  Cal.  549. 

2324.  Power  of  agent.  —  A  contract  in 
writing,  whereby  the  owner  of  land  authorizes 
real  estate  brokers  to  sell  and  receive  deposit 
on  same  at  a  certain  price  per  acre,  does  not 
authorize  them  to  execute  a  contract  to  con- 
vey: Armstrong  v.  Loioe,  76  Cal.  010. 

2330.     Declarations  of  agent.  —  In  an 

action  for  the  specific  performance  of  a  parol 
agreement,  entered  into  by  an  agent  on  behalf 
of  his  principal,  declarations  by  such  agent  a 
year  or  two  after  the  consummation  of  the 
agreement  with  respect  to  the  terms  thereof 
are  inadmissible  against  his  principal:  Ciunie 
v.  Sacramento  Lunifjer  Co.,  07  Cal.  313. 

Liability  of  principal  to  third  person. 
—  Whei-e  one  in  charge  and  having  the  man- 
agement of  water -works  purchases  a  pump  for 
use  in  such  works,  the  owners  of  the  water- 
works are  liable  for  the  price:  Goss  v.  Helhing, 
77  Cal.  190. 

2333.  Authority  of  architect  —  Notice 
to  agent.  —  An  architect  whose  authority  is 
to  see  that  the  building  is  properly  constructed, 
and  as  the  work  progresses  to  sign  certificates 
that  it  is  properly  done,  and  to  decide  disputes 
as  to  the  drawings  and  specifications,  is  not 
authorized  to  receive  notice  of  an  assignment 
of  the  payments  accruing  on  the  contract  for 
the  erection  of  the  building  so  as  to  charge  the 
owner  with  notice  thereof:  Ecnton  v.  Monnier, 
77  Cal.  449. 

2334.  Power  to  sell.  —  Notice  by 
purchaser.  —  An  agent  authorized  to  sell  and 
convey  the  property  of  his  principal  cannot,  as 
against  the  principal,  convey  it  in  trust  for  the 
payment  of  his  own  debts  to  one  who  has 
notice  of  the  terms  of  the  agency:  Frink  v. 
Jioe,  70  Cal.  290.  And  a  power  of  attorney  to 
sell  and  convey  real  estate,  if  duly  recorded, 
is  notice  to  subsequent  purchasers  dealing 
with  the  agent,  in  relation  to  the  property,  of 
the  terms  of  the  agency:  Id. 

Ostensible  agency.  —  ^Vlle^e  a  person  is 
the  agent  of  another  in  the  commencement  of 
a  transaction,  and  such  other  is  chargeable 
with  knowledge  that  the  first  is  continuing  to 
act  in  the  matter  in  some  way,  the  inference 
which  he  ought  to  draw  is,  that  the  person  as- 
suming to  act  as  agent  is  continuing  to  act  in 
the  same  capacity  in  which  he  commenced, 
and  it  is  negligence  not  to  repudiate  the 
agency:  Quinn  v.  Drc^ba.cK  75  Cal.  159.  Where 
the  holder  of  a  note,  residing  at  a  dilferent 
place  from  the  maker,  employs  an  attorney  at 
law,  who  resides  in  the  same  place  as  the 
maker,  to  collect  the  note,  and  an  arrange- 
ment is  effected  by  the  attorney  by  which  a 
new  note  is  given  for  a  larger  amount,  which 
note  is  deposited  in  a  bank  at  the  residence  of 
the  holder,  and  the  maker  in  good  faith  pays 
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most  of  the  interest  and  a  part  of  the  principal 
to  the  attorney,  who  forwards  the  same  to  the 
bank,  which  credits  them  upon  the  note,  and 
the  last  payment  of  the  principal  is  embezzled 
by  the  attorney,  he  must  be  taken  to  be  the 
ostensible  agent  of  the  owner  of  the  note,  and 
the  loss  must  fall  upon  the  latter:  Id. 

2343.     Personal  liability  of  agent.  — 

A  party  who  contracts  for  the  purchase  of 
personal  property  cannot  excuse  himself  from 
liability  upon  ihe  ground  that  he  was  the 
agent  of  another,  unless  le  disclosed  the  name 
of  his  principal  at  the  time  of  making  the  con- 
tract, and  declared  that  he  acted  in  his  behalf: 
Miuyhy  V,  IJelmrich,  G6  Cal.  09. 

2355.  Termination  of  agency. — The 

authority  of  an  agent  to  bind  his  principal  by 
contracts  made  in  his  name  is  terminated  by 
the  death  of  the  principal:  Loivrie  v.  Satz,  75 
Cal.  349. 

Trust.  — A  person  assuming  to  be  the  agent 
of  another,  who  receives  property  or  benefits 
accruing  by  reason  of  such  assumed  agency, 
which  property'  belongs  to  the  estate  of  the 
principal  for  whom  he  assumes  to  act,  may 
be  treated  as  a  trustee,  and  is  liable  as  such 
to  the  estate  of  his  assumed  principal:  Lowrie 
V.  Satz,  75  Cal.  349.  Where  a  principal, 
for  a  valuable  consideration,  agrees  not  to 
revoke  an  agency  for  a  reasonable  time, 
and  in  view  of  the  circumstances  and  na- 
ture of  the  contract  a  reasonable  time  can 
be  ascertained,  he  has  no  logal  right  to  re- 
voke it  during  such  time.  If  he  does  so,  and 
the  agent  is  thereby  deprived  of  authority  fur- 
ther to  act  as  such,  the  principal  is  liable  in 
damages  by  reason  of  the  breach  of  his  promise 
not  to  recall  the  agency:  Parke  v.  Frank,  75 
•  Id.  3G4.  The  measure  of  damages  for  the 
breach  of  such  a  contract  is  the  amount  of  the 
direct  or  approximate  damages  sustained  by 
the  agent  by  reason  of  the  principal's  depriv- 
ing him  of  the  benefits  of  tlie  agency:  Id. 

2356.  Power  of  attorney  coupled  with 

an  interest.  —  A  power  of  attorney,  although 
expressly  stipulatetl  to  be  irrevocable,  may  bo 
revoked  at  the  will  of  the  principal,  if  the 
agent  has  no  interest  in  its  execution,  and 
there  is  no  valid  consideration  therefor:  Frinh 
V.  Roe,  70  Cal.  29G.  Where  a  power  of  at- 
torney is  given  for  a  valuable  consideration, 
or  is  coupled  Avith  an  interest,  or  is  part  of  a 
security  for  the  payment  of  money  or  the 
performance  of  some  other  lawful  act,  it  is  ir- 
revocable, whetlier  so  expressed  upon  its  face 
or  not:  Id.  Tiic  death  of  a  principal  revokes 
a  power  of  attorney,  except  where  the  power 
is  coupled  with  an  interest  in  the  thing  actu- 
ally vested  in  the  agent:  Id.  To  constitute  a 
power  coupled  with  an  interest,  tlie  interest 
must  1)0  in  the  subject-matter  over  or  concern- 
ing which  the  power  is  to  be  exercised;  an  in- 
terest in  that  which  is  to  be  produced  by  the 
exercise  of  the  power  is  not  sufficient:  Id.  An 
agent  to  sell  real  property  has  not  a  power 
coupled  witli  an  interest,  unless  the  instru- 
ment containing  the  power  gives  him  such  an 
interest  or  estate  in  the  land  as  will  entitle 
him  to  execute  tiio  power  in  liis  own  name:  Id. 
Agent  for  collection. —  Where  the  owner 
of  a  promissory  note  delivers  it  indorsed   in 


blank  to  another,  with  power  to  manage,  trans- 
fer, or  dispose  of  it,  under  an  agreement  where- 
by its  proceeds  are  to  be  equally  divided  between 
them,  the  transferee  is  a  mere  agent  for  collec- 
tion, and  a  release  of  the  note  subsequently 
executed  by  the  owner  to  the  payee  is  a  de- 
fense to  an  action  against  him  by  the  agent: 
Flanaqan  v.  Brown,  70  Cal.  254.  In  such  a  case, 
the  power  of  the  agent  is  not  coupled  with  an 
interest  within  the  meaning  of  this  section, 
and  may  be  revoked  by  the  principal,  notwith- 
standing the  contract  of  agency  was  founded 
upon  a  valuable  consideration:  Id. 

2395.  What  constitutes  partnership. 

—  The  plaintiff  anil  defendant  purchased  cer- 
tain lands  jointly  for  the  purpose  of  farming 
and  eventually  selling  the  same.  Some  time 
after  such  purchase  the  parties  entered  into  an 
agreement  by  which  the  plaintifT  was  to  con- 
duct tlie  farming  operations,  and  the  defend- 
ant to  attend  to  shipping  and  selling  the  pro- 
duce, the  parties  to  share  expenses  equally, 
and  after  paying  a  reasonable  compensation  to 
the  plaintiff  for  his  services  and  the  use  of  his 
teams  and  tools,  to  divide  the  net  proceeds 
equally  between  them.  It  was  held  that  these 
facts  constituted  a  partnership  between  the 
parties  with  respect  to  the  lands  and  the  farm- 
ing of  the  same:  Fiaher  v.  Sweet,  07  Cal.  22S. 
Tlie  purchase  of  the  share  of  a  deceased  part- 
ner does  not  of  itself  create  a  new  partnership 
between  the  purchaser  and  the  surviving  part- 
ner: Noonan  v.  Nunan,  70  Id.  44. 

2396.  Partnership  in  use  of  ship.  — 
An  agreement  between  part  owners  of  a  ship 
to  use  it  in  a  joint  enterprise,  and  share  the 
profit  and  loss  in  certain  proportions,  creates 
a  partnership  in  the  use  of  the  ship,  as  distin- 
guished from  the  ship  itself:  Ilendtj  v.  Marclt, 
75  Cal.  5GG. 

240 1 .  Firm  property.  — When  one  enter- 
ing a  partnership  puts  in  an  invention  as  a 
part  of  the  capital  stock,  a  patent  obtaineel 
thereon  during  the  existence  of  the  partner- 
ship becomes  partnership  property  without  a 
written  assignment  of  an  interest  from  tho 
patentee  to  his  partner:  IJill  v.  Miller,  decided 
January  25,  18S9. 

2402.  Right  of  possession  —  Dissolu- 
tion. — Partners  or  tenants  in  common  aro 
equally  entitled  to  the  possession  of  the  part- 
nership or  common  property.  This  equality 
of  right  continues  after  a  dissolution  of  tho 
partnership:   Morganstern  v.    Thrift,   CG  Cal. 


2405.  Priority  of  firm  creditors  how 
enforced.  — The  priority  which  a  creditor  of 
a  firm  has  over  a  creditor  of  rrn  individual 
partner  is  a  right  in  equity,  and  must  bo  main- 
tained by  appropriate  proceedings:  Golden 
Stale  and  Miners'  Iron  Works  v.  Dacidson,  73 
Cal.  3S9. 

2406.  Firm  realty.  —  A  finding  that  cer- 
tain real  estate  staiuling  in  the  individual 
names  of  the  partners  is  partnership  property 
is  warranted  by  the  evidence,  wlien  it  appears 
that  the  property  was  purchased  and  used  for 
the   benefit   of  the   firm  in   its  business,  was 
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paiil  for  out  of  the  firm  assets,  and  was  assessed 
to  it:  Roberts  v.  Eld  red,  73  Cal.  394. 

2411.  Legal  title  acquired  by  part- 
ner—  Trust. — A  memljer  of  a  partnership 
engaged  in  the  business  of  stock-raising  upon 
land  belonging  to  tho  state,  wlio,  during  the 
existence  of  the  partnership,  acquires  the  legal 
title  to  tho  land  from  the  state,  does  not  hold 
the  same  in  trust  for  his  copartners  by  reason 
of  the  fact  that  certain  improvements  had  been 
erected  on  the  land  with  partnership  funds 
and  for  partnership  purposes:  Burgess  v.  liice, 
74  Cal.  590. 

2412.  Accounting.  —  In  an  action  of 
accounting  between  partners,  it  is  the  duty  of 
the  court  to  make  a  complete  settlement,  al- 
though it  includes  items  accruing  after  the 
commencement  of  the  action:  Roberts  v.  El- 
dred,  73  Cal.  394;  but  where  a  partial  set- 
tlement has  already  been  made  between  the 
partners,  the  accounting  sliould  be  limited  to 
the  unsettled  portion  of  the  partnership  busi- 
ness: Stretch  v.  Tabnad'je,  65  Id.  510.  A  part- 
ner cannot  maintain  an  action  at  law  against 
his  copartner  to  recover  his  proportion  of  the 
partnership  proceeds  until  the  accounts  of 
the  firm  have  been  settled:  Id.;  see  Bull  v. 
Coe,  77  Id.  54;  but  it  is  not  necessary  that  a 
surviving  partner  should  have  completed  the 
liquidation  of  the  partnership  affairs  before  an 
action  for  an  accounting  can  be  maintained 
against  him  by  the  personal  representative  of 
the  deceased  j)artner:  Walsh  v.  McKeen,  75  Id. 
519.  In  an  action  for  an  accounting  between 
a  surviving  partner  and  the  administratrix  of 
a  deceased  partner,  the  former  is  entitled  to  an 
allowance  for  sums  drawn  by  the  deceased 
from  the  partnership  during  his  lifetime,  not- 
withstanding the  claim  has  not  been  presented 
to  the  administratrix  for  allowance  and  ap- 
proval: Manuel  v.  Escolle,  65  Id.  110.  A  sur- 
viving partner  cannot  maintain  an  action 
against  the  personal  representative  of  his  de- 
ceased partner  for  an  accounting  of  the  part- 
nership affairs:  McKay  \.  Joy,  70  Id.  581.  The 
relief  awarded  to  a  j)laiutiff  must  be  consistent 
with  the  case  made  by  his  complaint.  In  an 
equitable  action  to  reopen  a  settlement  and 
sale  between  partners,  and  to  obtain  an  ac- 
counting of  partnership  affairs,  on  the  ground 
of  fraud  alleged  to  have  been  practiced  by  the 
defendant,  the  court,  if  it  finds  for  the  plain- 
tiff, should  set  aside  the  sale  and  settlement, 
and  take  an  accounting.  Without  this  it  can- 
not render  judgment  against  the  defendant  for 
a  specific  sum:  Black  v.  Merrill,  65  Id.  90. 
^^^lere  the  complaint  alleges  and  the  answer 
denies  the  partnership  to  be  in  existence  at  the 
commencement  of  the  action,  a  finding  on  the 
issue  so  raised,  to  the  effect  that  the  partner- 
ship was  dissolved  and  the  partnership  assets 
divided  by  mutual  consent  before  the  com- 
mencement of  the  action,  although  not  a  find- 
ing in  the  exact  language  of  the  pleadings,  is 
sufficient  to  sustain  a  judgment  in  favor  of  the 
defendant:  Hart  v.  Finigan,  71  Id.  578.  If 
the  plaintiff  offers  evidence  tending  to  show 
that  the  defendant  has  received  moneys  grow- 
ing out  of  their  adventures,  whether  as  joint 
owners  or  as  copartners,  the  defendant  will  be 
entitled  to  show  that  such  moneys  have  been 
disbursed  in  the  due  course  of  the  business: 


Fisher  V.  Sweet,  07  Id.  228.  Where  an  action 
is  ))etween  one  member  of  a  partnership  and  a 
purchaser  of  tho  interest  of  tho  other  partner 
at  an  execution- sale,  the  partner  whose  interest 
has  been  sold  is  a  necessary  and  indispensable 
party  to  the  action,  notwithstanding  it  is  al- 
leged and  proved  that  he  is  out  of  the  state, 
and  his  whereabouts  is  unknown:  Wright  v. 
Ward,  65  Id.  525.  Contribution  after  disso- 
lution: See  Seai-s  v.  Starbird,  75  Id.  91. 

Statute  of  limitations.  —  A  court  of 
equity,  on  account  of  the  staleness  of  the 
claim,  will  not  entertain  an  action  for  an  ac- 
counting of  the  affairs  of  a  partnership,  which 
is  brought  by  the  personal  representative  of 
one  partner,  twenty-five  years  after  his  death, 
against  the  personal  representative  of  tho 
other,  when  the  complaint  fails  to  account  for 
the  delay  by  showing  that  the  heirs  of  tho  for- 
mer partner  had  no  knowledge  of  their  rights, 
or  that  there  was  some  impediment  to  a  prior 
action  by  them:  Bell  v.  Hudson,  73  Cal.  285. 
In  such  an  action,  an  allegation  in  the  com- 
plaint that  a  portion  of  the  partnership  assets 
consists  of  real  estate,  "which  was  acquired 
and  at  all  times  has  stood  in  the  name  of  the 
partners,"  in  connection  with  other  allega- 
tions, was  held  not  to  make  the  action  one 
for  x^artition,  ejectment,  or  mesne  profits:  Id. 
Where,  in  an  action  for  an  accounting  and  dis- 
solution of  a  partnership,  the  judgment  pro- 
vides that  the  partnership  property  be  sold, 
and  the  proceeds  applied  to  the  payment  of  an 
indebtedness  due  to  one  partner,  and  that  a 
personal  judgment  for  the  balance,  if  any,  be 
entered  against  certain  other  partners,  the 
statute  of  limitations  does  not  commence  to 
run  in  favor  of  the  latter  until  such  balance 
has  been  ascertained  and  judgment  rendered 
therefor.  Until  that  is  done,  the  judgment  is 
not  final:  White  v.  Conioay,  66  Id.  383. 

2429.  Individual  debt  of  partner  — 
Assumption  of  by  firm.  — Where  a  partner- 
ship agreement  provides  that  an  existing  in- 
dividual debt  of  one  of  the  partners  shall  be 
assumed  and  paid  by  the  firm,  either  of  the 
partners  has  authority  to  execute  the  note  of 
the  firm  to  secure  the  payment  of  such  indebt- 
edness: Randall  V.  Hunter,  66  Cal.  512. 

Action  by  firm.  —  In  an  action  to  enforce 
a  promissory  note  executed  to  the  plaintiffs  as 
a  copartnership,  neither  the  makers  of  the 
note  nor  their  personal  representatives  can  dis- 
pute the  firm  relationship:  Wise  v.  Williams, 
72  Cal.  544.  In  an  action  by  a  partnership,  a 
showing  in  the  caption  of  the  complaint  that 
the  plaintiffs  are  partners  is  not  indispensable, 
if  in  the  body  of  the  complaint  it  be  specifi- 
cally averred  that  the  plaintiffs  are  in  fact 
partners,  and  it  appear  from  the  facts  alleged 
that  the  obligation  sued  on  was  created  in  fa- 
vor of  the  partnership:  Id.  In  an  action  by 
W.  and  R.,  as  partners  on  a  note  alleged  to 
have  been  executed  to  them,  where  the  note 
appears  to  have  been  executed  to  them  in- 
dividually, it  is  error  to  render  judgment 
thereon  in  favor  of  W.  individually:  Weinreich 
v.  Johnson,  decided  February  20,  1889. 

2430.  Sale    by    one    partner.  —  One 

partner  cannot  by  a  sale  of  his  interest  in  the 
partnership  property  deprive  his  copartner  of 
the  right  of  possession  thereto:  Myers  v.  MouJr 
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ton,  71  Cal.  498.  One  partner  in  a  water  right 
acquired  by  appropriation  cannot  convey  the 
interest  therein  of  his  copartner:  Henderson 
V.  Nicholas,  G7  Id.  152.  A  stallion  owned  by 
partners  engaged  in  the  business  of  stock-rais- 
ing, and  kept  for  breeding  purposes,  is  not 
merchandise  within  the  meaning  of  this  section, 
preventing  one  partner  from  disposing  of  the 
whole  of  the  partnership  i:)roperty  at  once,  un- 
less it  consists  entirely  of  merchandise:  Myers 
V.  Moulton,  71  Id.  498. 

Release  by  one  pzrtner.  —  In  an  action 
by  a  partner  to  enforce  a  partnership  demand, 
the  defense  of  a  release  of  the  demand,  given 
by  another  partner,  although  not  pleaded  in 
the  answer,  may  Ije  taken  advantage  of  by  the 
defendant,  when  the  complaint  contained  aver- 
ments in  reference  to  the  release,  and  the 
plaintiff  himself  proved  the  partnership  and 
introduced  the  release  in  evidence:  Haion  v. 
Seventy-six  Land  and  Water  Company,  74  Id. 
418. 

Bona  fide  purchaser.  —  One  who  acquires 
the  legal  title  to  the  interest  of  a  decedent  in 
land  which  had  been  partnership  property  of 
the  decedent  and  another  takes  it  free  from 
all  trusts  or  equities  in  favor  of  the  surviving 
partner,  of  which  the  purchaser  had  no  notice 
at  the  time  of  his  purchase:  McNielv.  First  Con. 
Soc,  GG  Cal.  105.  So,  also,  where  a  partnership 
is  formed  for  the  purpose  of  dealing  in  cattle, 
and  one  partner  sells  the  whole  property  of 
the  firm  in  fraud  of  the  rights  of  his  copartner, 
a  purchaser  in  good  faith  does  not  become  a 
tenant  in  common  with  the  other  partner,  but 
acquires  title  to  the  whole  property:  Crites  v. 
Wilkinson,  G5  Id.  559. 

2449.  Ownership  of  partnership  busi- 
ness. —  A  notice  j)ublished  in  a  newspaper  of 
the  dissolution  of  a  firm,  and  of  the  contin- 
uance of  the  business  by  one  of  the  partners,  is 
admissible  in  evidence  to  show  who  conducted 
the  business  after  the  dissolution,  and  in 
whose  possession  the  firm  property  remained: 
Kelly  V.  Murphy,  70  Cal.  5G0.  To  show  that 
a  particular  business  was  conducted  by  a  de- 
ceased person  ostensibly  for  himself  and  in  his 
name,  and  not  for  or  in  the  name  of  another, 
evidence  that  the  goods  used  in  the  business 
•were  sold  to  him  in  liis  own  name  and  charged 
to  him  individuallj',  is  admissible:  Id. 

Sale  of  partnership  interest  —  As- 
sumption of  firm  contracts:  See  Smith  v. 
Millard,  77  Cal.  440. 

2450.  Dissolution  by  wrongful  act  of 
partner.  —  A  member  of  a  partnership  lias  a 
right  to  elect  to  treat  the  partnership  dissolved 
by  reason  of  the  wrongful  acts  of  liis  copartner, 
when  the  latter,  without  his  knowledge  or 
consent,  secretly  disposes  of  the  good-will  of 
the  business  and  the  greater  part  of  the  firm 
assets,  and  removes  with  the  balance  to 
another  state,  where  he  engages  in  business 
for  himself.  After  such  dissolution,  one  wlio 
sells  goods  on  credit  to  tiie  latter,  relying  en- 
tirely upon  his  individual  responsibility,  and 
M'ithout  knowledge  of  the  previous  partner- 
ship, cannot  liold  the  former  partner  liable  as 
such;  nor  have  his  riglits  as  an  individual 
creditor  of  the  latter  any  priority  over  the 
similar  rights  of  the  former  partner:  Slrowj  v. 
Stapp,  74  Cal.  280. 


Assignment  for  benefit  of  creditors. — 

An  assignment  by  copartners  for  the  benefit  of 
their  creditors  of  the  entire  firm  assets,  except 
property  exempt  from  execution,  operates  as  a 
dissolution  of  the  partnership;  and  the  subse- 
quent delivery  by  the  assignees  to  the  assignors 
of  such  i)ortions  of  the  exempt  property  as  was 
respectively  owned  by  them  and  used  in  the 
business  of  the  firm  does  not  revive  or  continue 
the  partnership:    Wells  v.  Ellis,  G8  Cal.  243. 

Surviving  partner — Conveyance  by. — 
A  surviving  partner  cannot  convej'  by  deed 
the  title  of  a  deceased  partner  to  his  interest 
in  lands  belonging  to  the  partnership:  McNiel 
V.  First  Con.  Soc  ,  GG  Cal.  105. 

Statute  of  limitations.  —  The  statute  of 
limitations  does  not  run  between  partners 
until  the  accounts  are  settled  and  a  balance 
agreed  upon:  Ilcndy  v.  March,  lb  Cal.  506. 

Attorneys  at  law  —  Dissolution  — 
Agreement  to  wind  up  business.  —  Upon 
the  dissolution  of  a  partnership  between  attor- 
neys at  law,  an  agreement  by  one  of  the  part- 
ners to  wintl  up  the  business  of  the  firm,  and 
to  pay  to  the  other  his  share  of  the  fees  col- 
lected, is  not  without  consideration  or  void: 
Osment  v.  McElralh,  G8  Cal.  4GG.  Such  an 
agreement  is  not  within  the  statute  of  frauds, 
although  at  tlie  time  it  was  made  the  partner 
did  not  expect  that  all  the  business  would  be 
wound  up  within  a  year:  Id.  And  after  the 
dissolution  each  partner  is  entitled  to  share  in 
the  fees  collected  for  the  unfinished  business 
of  the  firm:  Id. 

2462.  Either  partner  may  compromise 
or  release. — Where  the  liquidation  of  the 
affairs  of  a  general  partnership,  after  its  dissolu- 
tion, is  not  committed  to  any  one  partner  by 
consent,  either  of  the  partners  has  authority  to 
act  in  liquidation,  and  may  compromise  or  re- 
lease a  debt  due  to  the  firm,  whether  the  part- 
nership debtor  has  notice  of  the  dissolution  or 
not:  Hawnv.  Seventy-six  Land  and  Water  Co., 
74  Cal.  418. 

2468.  Filing  certificate.  —  An  attorney 
in  fact,  having  a  general  power  to  commence 
and  prosecute  suits,  and  to  execute  and  ac- 
knowledge all  instruments,  and  to  do  any 
other  matter  or  thing  appertaining  or  belong- 
ing to  the  principal,  has  authority  to  sign  and 
acknowledge,  in  tlie  name  of  his  principal,  the 
certificate  of  copartnership  required  to  be  filed 
by  sections  24GG,  24G7,  and  24GS  of  the  Civil 
Code,  before  the  partners  can  maintain  any  ac- 
tion on  a  partnership  demand.  And  this  is  so, 
although  the  power  of  attorney  was  given  prior 
to  the  enactment  of  such  sections:  Gold  tree  v. 
Swinford,  74  Cal.  5SG.  In  an  action  by  part- 
ners doing  business  under  a  fictitious  name, 
upon  a  contract  made  or  a  transaction  had  in 
their  i)artnersliip  name,  the  complaint,  if  suffi- 
cient in  othgr  respects,  docs  not  fail  to  state  a 
cause  of  action  merely  because  it  contains  no 
averment  that  a  certificate  of  partnership  had 
been  tiled  by  the  plaintiffs,  as  required  I)y  sec- 
tion 24UG.  The  objection  tTiat  no  such  certifi- 
cate had  been  filed  is  an  objection  to  tlie  legal 
capacity  of  the  plaintiffs  to  sue,  and  must  be 
taken  by  demurrer,  if  the  grouiuls  for  it  ap- 
pear upon  tlie  face  of  the  complaint,  or  by  an- 
swer if  they  do  not;  otherwise,  the  objection  is 
waived:  Phillips  v.  Ooldlree,  74  Id.  151.    Where 
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the  title  of  an  action  designates  the  plaintiffs 
as  partners  doing  business  under  a  lictitious 
name,  but  it  does  not  appear,  cither  by  the 
complaint  or  answer,  that  the  cause  of  action 
of  the  plaintiffs  is  upon  or  on  account  of  any 
contract  made  or  transaction  had  l^y  them  in 
their  partnership  name,  an  allegation  in  the 
answer  that  the  plaintiffs  had  not  complied 
with  the  law  requiring  the  filing  and  publish- 
ing of  a  notice  of  the  partnership  is  immaterial, 
antl  no  finding  thereon  is  necessary:  Lee  v. 
On;  70  Cal.  398.  The  plaintiffs  were  partners 
doing  business  under  a  designation  which  did 
not  sliow  the  names  of  the  partners.  This  fact 
appearing  on  the  face  of  the  complaint,  it  was 
alleged  that  the  plaintiffs  had  filed  a  certificate 
as  required  by  this  section.  The  complaint 
counted  upon  a  contract  made  by  them  in  their 
partnership  name.  The  allegation  as  to  the 
filing  of  the  certificate  was  denied  by  the  an- 
swer, and  the  certificate  given  in  evidence  did 
not  comply  with  the  statute.  It  was  held  that 
the  allegation  was  essential  to  the  sufficiency 
of  the  complaint,  and  that  the  plaintiffs  could 
not  recover  without  proving  it:  Sweeney  v. 
Stanford,  G7  Id.  G35.  If  the  facts  alleged  in 
the  complaint  do  not  bring  the  case  within  the 
provisions  of  tlie  statute  requiring  a  certificate, 
the  failure  to  file  it  is  only  available  by  setting 
it  up  in  the  answer  as  a  defense  to  the  action. 
The  effect  of  failing  to  file  a  certificate  when  re- 
quired is  merely  to  abate  the  action.  After 
complying  with  the  statute,  a  new  action  may 
be  brought:  Id.  The  sections  of  the  Civil  Code 
prohibiting  persons  doing  business  as  partners 
from  maintaining  any  action  upon  or  on  ac- 
fiount  of  any  contracts  made  or  transactions 
had  in  their  partnership  name  until  they  had 
filed  and  published  a  certificate  showing  the 
names  and  residences  of  all  the  members  of  the 
partnership,  does  not  preclude  the  assignee 
of  such  partners  from  maintaining  an  action 
thereon:  Wing  Ho  v.  Baldwin,  70  Id.  194; 
Cheney  v.  Neivberry  d-  Co.,  G7  Id.  126. 

2514.  Mining'  partnership  —  Lien  of 
partner.  —  The  lien  of  a  mining  partner  pro- 
vided for  by  this  section  does  not  give  to  either 
partner  a  right  of  possession  of  the  partnership 
property  to  the  exclusion  of  the  other.  The 
lien  may  exist  in  favor  of  one  partner,  al- 
though the  partnership  property  is  in  the 
actual  possession  of  the  other:  Moraanstern  v. 
Thrift,  GG  Cal.  577. 

2527.  Parol  agreement  to  issue  fire 
policy.  — A  parol  contract  to  issue  a  fire  in- 
surance policy,  made  by  an  insurance  com- 
pany authorized  to  issue  policies  of  that  kind, 
is  valid.  Such  a  contract  may  be  enforced  by 
compelling  a  specific  performance  by  the  com- 
pany, or  by  an  action  for  a  breach  of  the 
agreement:  Gold  v.  Sun  Insurance  Co.,  73 
CaL  216. 

2564.  Notice  to  agent  —  Insurer 
when  not  bound  by.  —  Where  a  policy 
of  fire  insurance.expressly  exempted  the  in- 
surer from  being  bound  l)y  any  act  or  state- 
ment not  contained  in  the  application  for  or 
indorsed  on  the  policy,  a  notice  to  its  agent  as 
to  a  matter  difl'erent  from  that  contained  in 
the  policy  and  application  does  not  bind  the 
insurer:  Enosv.  Sun  Insurance  Co.,  67  Cal.  621. 


2578.  Representations  in  applica- 
tion. —  An  action  was  brought  on  a  tire  in- 
surance policy  to  recover  the  amount  of  an 
alleged  loss.  The  complaint  averred  that  the 
policy  was  issued  on  an  aijplication  made  and 
signed  by  the  plaintiff,  which  contained  certain 
material  representations  as  to  the  manner  in 
wliich  the  building  was  occupied.  On  the 
trial,  the  plaintiff,  against  the  objections  of 
the  defendant,  testified  that  he  did  not  know 
what  representations  the  application  con- 
tained. It  was  held  that  the  evidence  was 
inadmissible  under  the  complaint:  MeT>k  v. 
Commercial  Insurance  Co.  of  California,  70  Cal. 
585. 

2579.  Overvaluation:  See  Wheaton  v. 
North  British  M.  I.  Co.,  7G  Cal.  415. 

Misrepresentations  —  Effect  of,  whero 
agent  had  knowledge:  See  Menk  v.  Home 
M.  I.  Co.,  76  Cal.  50. 

2587.  Incorrect  statement  as  to 
ownership:  See  McCormich  v.  Sprinr/feld  F. 
A-  M.  Ins.  Co.,  06  Cal.  361. 

Description. — In  a  policy  of  fire  insur- 
ance, a  portion  of  the  description  whicli  is 
false  will  be  disregarded,  where  enough  re- 
mains to  identify  the  property:  Hatch  v.  New 
Zealand  Ins.  Co.,  67  Cal.  122.  Where  the 
application,  in  describing  the  property,  in- 
cluded the  cellar  under  the  building,  but 
in  the  policy  itself  the  cellar  was  omitted, 
and  reference  was  made  to  the  application  for 
a  more  particular  description,  the  cellar  was 
covered  by  the  insurance:  Menk  v.  Home  M.  I. 
Co.,  76  Id.  50. 

2591.  Fishing  scow  —  Building  — 
QiUestion  for  jury.  —  The  question  whether 
or  not  the  property  insured  —  a  fishing  scow  — 
is  a  building  within  the  meaning  of  that  word 
as  used  in  the  policj',  is  one  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  surrounding  cir- 
cumstances: Erios  v.  Sun  Ins.  Co.,  67  Cal.  621. 

2597.  Action  for  breach  of  contract 
to  renew  policy.  —  An  action  was  brought 
for  the  breach  of  an  agreement  by  the  defend- 
ant to  renew  a  policy  of  fire  insurance  on  cer- 
tain property  belonging  to  the  plaintiff.  The 
complaint,  after  stating  the  date  and  amount 
of  the  original  policy,  and  the  property  insured 
and  its  value,  alleged  that  the  contract  was 
for  a  renewal  of  that  policy  upon  the  same 
property,  and  for  a  like  amount,  and  was 
founded  upon  a  valuable  consideration.  The 
complaint  further  alleged  a  breach  of  the  con- 
tract by  the  defendant,  and  the  consequent 
damage  to  the  plaintiff;  it  was  held  that  the 
complaint  was  sufficient,  and  that  it  would  not 
be  presumed  on  demurrer,  in  the  absence  of 
any  allegation  to  that  effect,  that  the  original 
policy  contained  any  terms  or  conditions  the 
breach  of  which  would  defeat  the  plaintiff's 
cause  of  action:  Gold  v.  Sun  Ins.  Co.,  73  Cal. 
216.  And  further,  that  the  allegation  that  the 
contract  was  founded  upon  a  valuable  consid- 
eration was  sufficient,  without  a  specific  aver- 
ment that  a  premium  had  been  paid,  or  that 
its  payment  had  been  agreed  upon,  and  that 
there  was  no  necessity  to  make  proof  of  loss 
in  accordance  with  the  terms  of  the  original 
policy:  Id. 
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2611.     Waiver      of     conditions. — A 

waiver  of  certain  conditions  in  the  policy,  made 
by  the  insurer  at  the  time  the  insurance  was 
originally  effected,  continues  during  the  sub- 
sequent renewals  of  the  policy:  KnKjerv.  W. 
F.  (t-  M.  I.  Co.,  72  Cal.  91.  The  general  agent 
of  a  company,  authorized  to  represent  it  and 
transact  its  business  at  a  particular  place,  has 
power  to  waive  the  conditions  inserted  in  a 
policy  in  favor  of  the  company:  Id.  But 
where  the  policy  provided  that  nothing  less 
than  a  distinct,  specific  agreement,  indorsed 
on  or  attached  to  the  policy,  should  be  con- 
strued as  a  waiver  of  any  printed  or  written 
conditions  or  restrictions  therein,  a  local  agent 
of  the  insurer  could  not  waive  any  of  the  pro- 
visions of  the  policy,  except  in  the  mode  thus 
provided  for:  Enos  v.  Sun  Ins.  Co.,  G7  Id. 
C21. 

2633.  Notice  of  loss.  —Where  two  in- 
surance companies  issue  a  policy  against  loss 
by  fire,  in  which  the  several  liability  of  each 
is  distinctly  set  forth,  they  may  be  joined  as 
defendants  in  an  action  to  recover  a  loss;  and 
where  a  notice  of  such  loss  was  addressed  to 
only  one  of  the  companies,  but  served  on  an 
agent  of  both,  who  countersigned  the  policy, 
it  is  sufficient  to  fix  the  liability  of  both:  Ber- 
nero  v.  South  Britii^h  and  National  Ins.  Co  65 
Cal.  386. 

2634.  Proof  of  loss:  See  Menh  v.  Home 
31.  L  Co.,  76  Cal.  50. 

Statement  in  proofs  of  loss  —  False 
representations  by  insurer.  —  In  an  ac- 
tion on  a  fire  insurance  policy,  the  assured  is 
not  bound  by  a  statement  made  by  him  in  his 
proofs  of  loss,  if  he  was  induced  to  make  such 
statement  by  the  false  representations  of  an 
agent  of  the  insurer:  Cook  v.  Lion  Fire  Ins.  Co., 
67  Cal.  368. 

2635.  Waiver   of   forfeiture.  —  In  an 

action  upon  a  policy  of  fire  insurance,  it  ap- 
peared that  soon  after  the  occurrence  of  the 
fire,  the  defendant,  being  notified  of  the  fact,  di- 
rected the  proofs  to  be  made  out,  whicli  was 
done,  and  subsequently  required  the  plaintiff 
to  present  witnesses  and  vouchers.  After 
these  witnesses  and  vouchers  had  been  ex- 
amined at  length,  the  defendant  said  the  proofs 
were  satisfactory,  instructed  the  plaintiff  to 
make  out  formal  proofs  of  loss,  anil  said  that 
the  money  would  be  paid  at  the  expiration  of 
the  sixty  days  allowed  by  the  policy  for  the 
payment  of  the  loss.  Nothing  more  was  said 
by  defendant  until  the  expiration  of  that 
period,  when,  in  response  to  a  demand  by  the 
plaintiff  for  the  money,  defendant  said  the 
policy  had  been  avoided  by  a  breach  of  its  con- 
ditions, and  refused  to  pay.  The  defendant 
had  full  knowledge  of  all  the  facts  when,  after 
the  examination  of  the  witnesses  and  voucliers, 
it  expressed  its  satisfaction  with  the  proofs 
and  promised  to  pay  the  money.  It  was  held 
that  these  acts  on  the  part  of  the  defendant 
constituted  a  waiver  of  any  forfeiture  by  the 
plaintiff'  resulting  from  a  breach  of  the  condi- 
tions of  the  policy:  Silverbenj  v.  Ph<enix  Ins. 
Co.,  67  Cal.  36.  The  agents  of  the  defendant 
were  authorized,  there  being  no  provision  in 
the  policy  to  the  contrary,  to  modify  or  alto- 
gether waive  a  condition  of  the  policy:  Id. 


2636.  Notice  and  preliminary  proof 
of  loss  — Waiver.  —  A  provision  in  a  policy 
of  fire  insurance,  requiring  the  assured  in  case 
of  loss  to  forthwith  give  notice  thereof  to  the 
insurer,  and  produce  a  certificate  of  prelimi- 
nary proof  from  a  notary  or  magistrate,  is 
waived,  if  the  insurer,  after  learning  of  the 
loss,  makes  no  objection  to  the  absence  of  the 
notice  and  preliminary  proof,  but  joins  in  pro- 
ceedings for  determining  the  loss  by  arbitra- 
tion, whicli  proceedings  were  required  by  the 
policy  to  bo  taken  after  proof  of  the  loss  had 
been  received  in  due  form.  And  this  result 
follows,  although  the  policy  contains  a  pro- 
vision that  no  condition  thereof  shall  be  altered, 
annulled,  or  waived,  except  by  the  written 
indorsement  of  the  president  or  secretary  of 
the  insurer:  Carroll  v.  Girurd  Fire  Ins.  Co.,  72 
Cal.  297.  In  such  a  case,  the  insurer  cannot 
deny  the  authority  of  its  agents  to  waive  the 
provision  of  the  policy  as  to  notice  and  pre- 
liminary proof,  when  it  adopts  their  acts  ia 
that  regard,  and  relies  on  the  award  as  a  de- 
fense to  an  action  to  recover  for  the  loss:  Id. 
Such  a  waiver  is  not  prevented  by  a  provision 
in  the  submission  to  arbitration,  to  the  effect 
that  the  appointment  "is  without  reference  to 
any  question  or  matters  of  difference  within 
the  terms  and  conditions  of  the  insurance,  and 
is  not  to  be  taken  as  any  waiver  upon  the  part 
of  the  companies  of  the  said  conditions  in  their 
policies,  in  case  they  elect  to  avail  themselvea 
of  them  ":  Id. 

2642.  Two  insurance  companies  sev- 
erally liable  on  the  same  policy  may  be 
joined  as  defendants  in  an  action  to  recover  for 
a  loss:  Blasiwiame  v.  Home  Ins.  Co.  of  New 
York,  75  Cal.  633. 

2646.      Liability  of   reinsurer.  —  The 

plaintiff  insured  a  certain  building  against  loss 
by  fire,  and  reinsured  itself  against  the  same 
risk  with  the  defendant.  The  building  having 
been  burned,  the  party  insured  brought  an  ac- 
tion against  the  original  insurer  to  recover  for 
the  loss,  of  which  the  reinsurer  was  notified. 
The  two  companies  thereupon  agreed  that  the 
action  should  be  resisted,  and  that  the  plaintiff 
should  control  the  defense  for  itself  and  as 
agent  of  the  defendant.  The  plaintiff,  instead 
of  contesting  the  action,  and  ivithout  the  con- 
sent or  knowledge  of  the  defendant,  abandoned 
its  defense,  compromised  the  claim  with  the 
party  insured,  and  had  the  action  dismissed. 
This  action  was  brought  to  recover  from  the 
defendant  its  pro  rata  proportion  of  the  moneys 
paid,  and  the  expenses  incurred  by  the  plaintiff 
in  the  former  action.  It  was  held  that  the  de- 
fendant was  not  liable:  Commercial  Union  As- 
surance Co.  v.  American  Central  Ins.  Co.  of  St. 
Louis,  68  Cal.  430. 

26'J3.  General  permission  to  navi- 
gate. —  An  action  was  brought  on  a  time 
policy  of  marine  insurance  to  recover  for  a 
total  loss.  According  to  the  terms  written  iu 
the  body  of  the  X'o^icy,  the  vessel  insured  was 
permitted,  with  certain  exceptions,  to  prose- 
cute voyages  anywhere  upon  the  navigable 
waters  of  tlie  globe.  On  the  back  of  the  policy, 
by  agreement  of  the  parties  thereto,  a  written 
indorsement  was  made,  as  follows:  "Vessel  to 
be  employed  on  the  Gulf  of  California,  and  cap- 
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tain  is  privileged  to  act  as  his  own  pilot  without 
prejudice  to  tiiis  insurance."  It  was  hold  that 
the  effect  of  the  indorsement  was  not  to  restrict 
the  vessel  to  the.  Gulf  of  California:  Gulf  of 
Califoniia  Nnvhjntion  and  Express  Co.  v.  Stale 
Investment  and  Insurance  Co.,  70  Cal.  586. 

2694.  Transshipment:  See  Schroederv. 
Schweizer  Lloyd  Transport  V.  O.,  66  Cal.  294. 

Deviation:  See  Schroeder  v.  Schweizer  Lloyd 
Transport  V.  O.,  6G  Cal.  294. 

2704.  Allegation  of  total  loss  —  In- 
sufficient denial.  —  A  complaint  alleged  that 
the  vessel  insured,  while  employed  in  the  Gulf 
of  California,  was  on  a  certain  day  totally  lost 
by  the  perils  of  the  sea.  The  answer  denied 
that  the  vessel,  while  employed  in  the  Gulf  of 
California,  was,  on  the  day  alleged,  or  at  any 
other  time,  totally  lost  by  the  perils  of  the  sea. 
It  was  held  that  the  answer  did  not  deny  the 
total  loss  of  the  vessel  by  the  perils  of  the  sea: 
Oufof  CaVfornia  Navirjation  and  Express  Co.  v. 
State  Livestment  and  Insurance  Co.,  70  Cal.  586. 

2741.  Abandonment  of  vessel  —  Pro- 
ceeds of  sale.  —  The  plaintiff  recovered  a  ver- 
dict for  the  amount  of  the  policy.  On  the  trial, 
the  defendant  asked  the  court  to  instruct  the 
jury  that  the  verdict  should  be  reduced  by  the 
sum  for  whicli  the  vessel  was  sold  after  its 
abandonment,  on  the  ground  that  the  plaintiff 
was  presumed  to  have  received  the  proceeds  of 
the  sale,  and  that  the  defendant  should  have 
credit  therefor.  No  issue  upon  this  point  was 
raised  by  the  pleadings.  It  was  held  that  the 
instruction  was  properly  refused:  Gulf  of  Cali- 
fornia Navigation  and  Express  Co.  v.  State  In- 
vestment and  Insurance  Co.,  70  Cal.  586. 

2753.  Increase  of  risk:  See  TiscJderv. 
California  Farmers  M.  F.  I.  Co.,  66  Cal.  178; 
Gladding  v.  California  Farmers'  M.  F.  I.  Co., 
66  Id.  6. 

Stipulation  against  gunpowder:  See 
Tischler  v.  California  Farmers'  M.  F.  I.  Co.,  66 
Cal.  178. 

2755.  Sale  or  change  of  possession 
of  property  insured.  —  Where  a  policy  of 
fire  insurance  contains  a  provision  avoiding  it 
if  the  property  insured  should  be  sold  or  other- 
wise disposed  of  by  the  assured,  so  that  all  his 
interest  therein  ceased,  and  a  sale  of  the  prop- 
erty is  made  by  the  assured  on  credit,  his 
equitable  lien  as  vendor  is  not  sufficient  to 
keep  the  policy  alive  for  the  benefit  of  a  third 
person,  to  whom  the  vendee  has  procured  the 
loss  to  be  made  payable:  California  State  Bank 
V.  Hamburg-Bremen  Ins.  Co.,  71  Cal.  11.  A 
condition  in  a  policy  was,  that  if  any  change 
should  take  place  in  the  possession  of  the  prop- 
erty without  the  written  consent  of  the  insurer, 
the  policy  should  be  void.  It  was  held  that 
the  condition  was  violated  by  leasing  the  prop- 
erty and  surrendering  possession  to  the  lessee 
without  such  consent:  Wenzel  v.  Commercial 
In.9.  Co.,  67  Id.  438. 

Condition  as  to  watchman.  —  The  prop- 
erty insured  was  a  quartz-mill.  At  the  time 
of  the  issuing  of  the  policy  the  mill  was  in 
operation,  but  afterwards  became  idle,  and  so 
contmued  until  destroyed  by  fire.  One  of  the 
conditions  of  th.e  policy  was,  that  the  insured 


should  employ  a  watchman  to  guard  the  prem- 
ises when  idle.  The  only  watchman  employed 
was  a  person  who  worked  during  the  day  and 
slept  at  night  too  far  from  the  mill  to  guard  it 
against  lire.  The  mill  could  not  be  seen  from 
the  place  where  he  slept,  nor  did  he  know  of 
the  fire  until  after  it  occurred  and  the  mill  was 
destroyed.  It  was  held  that  the  condition  had 
not  been  complied  with:  Wenz<d  v.  Commercial 
Ins.  Co.  of  California,  67  Cal.  438;  see  Sierra 
M.  S.  &  M.  Co.  V.  Barfford  Fire  Ins.  Co.,  76 
Id.  235.  The  complaint  in  an  action  on  a  fire 
insurance  policy  alleged  that  a  watchman  was 
employed  by  plaintiff  in  and  upon  the  jjremises 
day  and  night,  and  was  upon  the  premises  at 
the  time  of  the  fire.  The  answer  denied  that  a 
watchman  was  in  and  upon  the  premises  day 
and  night,  and  averred  that  at  the  time  of  the 
fire  no  watchman  was  in  and  upon  the  prem- 
ises. It  was  held  that  the  denial  was  sufficient, 
and  presented  an  issue  as  to  whether  or  not  the 
watchman  was  there:  Trepan  Mining  Company 
v.  Fireman's  Ins.  Co.,  67  Id.  27. 

Condition  to  keep  supply  of  water  on 
top  of  mill:  See  Sierra  3L  S.  <£•  M.  Co.  v. 
Hartford  Fire  Ins.  Co. ,  76  Cal.  235. 

Waiver  by  general  agent. — A  condition 
in  a  policy  of  fire  insurance,  exempting  the  in- 
surer from  liability  for  loss  occurring  while 
petroleum  is  kept  or  used  on  the  insured  prem- 
ises, is  waived  if  the  general  agent  of  the 
insurer,  having  knowledge  at  the  time  the 
insui'ance  was  effected  that  petroleum  was 
kept  and  used,  consented  thereto,  and  repre- 
sented to  the  insured  that  such  use  would  not 
vitiate  the  policy:  Kruger  v.  Western  F.  &  M. 
I.  Co.,  72  Cal.  91. 

2756.    Complaint  and  damages.  —  The 

complaint  need  not  allege  the  terms  of  the  ap- 
plication for  insurance  when  the  application 
was  verbal  and  was  not  required  by  the  pro- 
visions of  the  policy  to  be  in  writing:  Tisch- 
ler v.  California  Farmers'  M.  F.  Ins.  Co.,  66 
Cal.  178.  It  must  aver  the  loss  and  show 
that  it  occurred  by  reason  of  a  peril  insured 
against,  but  it  need  not  aver  the  performance 
of  conditions  subsequent,  nor  negative  pro- 
hibited acts,  nor  deny  that  the  loss  occurred 
from  the  excepted  risks:  Blasingame  v.  Home 
Lis.  Co.,  75  Id.  633.  The  complaint  which 
alleges  that  the  insured  was  the  owner  of  the 
property  at  the  time  of  the  insurance  and  at 
the  time  of  the  fire,  its  value  at  those  times, 
and  also  that  it  was  totally  destroyed  by 
fire,  sufficiently  shows  the  damage  sustained 
by  the  insured  by  reason  of  the  fire:  Id.  An 
action  w'as  brought  on  a  policy  of  fire  insur- 
ance. The  application  of  the  plaintiff  for  the 
insurance  was  not  attached  to  the  complaint 
as  an  exhibit,  or  otherwise  made  a  part  thereof. 
The  defendant  demurred  to  the  cornp.  »nt  on 
the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer 
being  overruled,  the  defendant  answered,  set- 
ting out  the  application  so  far  as  necessary  for 
its  defense,  and  pleaded  that  by  reason  of  a 
breach  of  the  contract  so  set  out,  the  plaintiff 
ought  not  to  recover.  A  verdict  was  rendered 
in  favor  of  the  plaintiff,  upon  which  the  judg- 
ment appealed  from  was  entered.  It  was  held 
that  the  omission  to  set  out  the  application  in 
the  complaint  was  cured  by  the  averments  in 
the  answer:  Schenck  v.  Hartford  Fire  Ins.  Co., 
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71  Id.  28.  The  action  was  broiight  to  recover 
for  a  loss  caused  by  the  burning  of  the  insured 
building.  The  policy  in  question  contained  a 
provision  that  in  no  case  should  tho  claim  for 
loss  bo  for  a  greater  sum  than  the  actual  dam- 
age to  or  cash  value  of  the  property  at  the 
time  of  the  tire;  that  the  cash  value  of  the 
property  should  in  no  case  exceed  •what  ■n-ould 
ho  the  cost  to  the  assured  at  the  time  of  the 
fire  of  replacing  the  same;  and  in  case  of  the 
depreciation  of  the  property  from  use  or  other- 
wise, a  suitable  deduction  from  the  cash  cost 
of  replacing  the  same  should  be  made  to  ascer- 
tain the  actual  cash  value.  On  tlio  trial,  a  wit- 
ness, having  testified  as  to  the  co.it  of  replacing 
the  building,  was  asked  by  the  defendant 
what  would  be  a  reasonable  deduction  from  liis 
estimate  of  the  cost  of  replacing  for  deprecia- 
tions in  the  value  of  the  original  building  since 
the  time  it  was  built.  Tlie  court  excluded  the 
question,  on  the  ground  that  it  was  immaterial. 
It  was  held  that  the  ruling  was  proper,  as  the 
material  question  was,  What  was  the  actual 
condition  and  value  of  tlie  building  at  the  time 
of  the  fire?  Hegard  v.  California  Ins.  Co.,  72 
Id.  535. 

Submission  to  arbitration  essential 
prerequisito  when.  —  Tho  policy  in  ques- 
tion provided  that  in  case  differences  should 
arise  touching  any  loss  or  damage,  the  matter 
might  be  submitted  to  arbitrators,  whose 
award  in  writing  should  determine  the  amount 
of  such  loss  or  damage,  but  not  decide  the 
question  of  the  liability  of  the  insurer,  and 
that  no  action  could  be-maintained  against  the 
insurer  for  the  recovery  of  any  claim  under 
the  policy  until  an  award  had  been  obtained 
fixing  such  claim.  It  was  held  that  the  sub- 
mission to  arbitration  was  a  condition  prece- 
dent to  the  right  of  the  assured  to  recover  for 
a  loss,  .and  that  the  action  should  be  for  the 
amount  as  fixed  by  the  award:  Carroll  v. 
Girard  Fire  Ins.  Co.,  72  Cal.  297;  Adams  v. 
S.  B.  &  N.  F.  <fc  M.  I.  Co.,  70  Id.  198;  Old 
Saucclilo  Land  etc.  Co.  v.  Commercial  Union 
Ins.  Co.,  Gl5  Cal.  253.  In  such  an  action,  the 
complaint  must  specifically  allege  the  award, 
or  show  that  it  was  prevented  by  the  fraudu- 
lent conduct  of  the  insurer;  an  allegation  that 
the  pliantiff  has  duly  performed  and  kept  all 
the  conditions  of  the  policy  is  not  sufficient: 
Carroll  \.  Girard  Fire  Ins.  Co.,  72  Cal.  297. 

2762.  Preliminary  proofs  of  death.  — 
Verdict  ol  coroners  jury. — In  an  action 
upon  a  life  insurance  policy,  the  plaintiff  gave 
in  evidence  the  record  of  the  proceedings  of  a 
coroner's  jury,  for  tlie  sole  purpose  of  showing 
a  compliance  with  the  requirements  of  the 
policy  <as  to  preliminary  proofs  of  death.  Tliat- 
jury,  by  its  verdict,  liad  found  that  the  de- 
ceased committed  suicide.  It  was  held  that 
this  was  vrinm  facie  evidence  of  the  manner 
and  cause  of  tho  death  of  the  insured,  and 
that  tlic  effect  of  the  proceedings  was  not  lim- 
ited to  the  purpose  for  which  they  were  given 
in  evidence:  Wall  her  v.  Midual  Life  Ins.  Co., 
65  Cal.  417. 

Conditions. — No  recovery  can  be  had 
where  the  policy  provides  that  tlie  company 
shall  not  be  liable  if  the  death  or  injury  "  may 
have  been  caused  by  intentional  injuries  in- 
flicted by  the  insured  or  any  other   person," 


where  the  insured  was  shot  and  killed  by  a 
third  person,  though  without  provocation,  and 
while  peaceably  and  lav/fully  engaged  in  his 
ordinary  business:  Fischer  v.  Travelers'  Ins. 
Co.,  77  Cal.  24G. 

2764.  Assignment  as  collateral  se- 
curity: See  Giliiianv.  Curti%  CG  Cal.  IIG. 

Pajrment  subject  to  disposition  of  will 
—  Executor    may    maintain    action.  — 

Where  a  policy  of  life  insurance  does  not  desig- 
nate any  particular  beneticiar}',  but  provides 
that  it  shall  be  paid  subject  to  the  will  of  the 
insured,  and  the  latter  by  his  will  bequeaths 
his  entire  estate  to  a  particular  person,  subject 
to  the  payment  of  his  debts,  the  executor  of  the 
insured  is  tho  proper  person  to  whom  tho  insur- 
ance money  should  be  paid,  and  he  may  main- 
tain an  action  therefor  in  his  own  name  without 
joining  the  legatee:  Winterhalter  v.  Workmen  s 
Guaranty  Fund  Ass'n,  75  Cal.  245. 

2778.  Bond  of  indemnity  —  Cause  of 
action,  when  accrues.  —  A  cause  of  action 
in  favor  of  a  sheriff  for  the  breach  of  a  cove- 
nant in  a  bond  of  indemnity  to  save  him  harm- 
less from  "all  damages,  expenses,  costs,  and 
charges,"  which  he  might  sustain  by  reason  of 
the  sale  or  retention  of  certain  property  taken 
under  an  execution,  does  not  accrue  until  the 
sheriff  has  been  compelled  to  pay  and  has  paid 
such  damages:  Gales  v.  Scheiffcrly,  74  Cal.  478. 

Sureties  —  Discharge  from  liability.  — 
The  sureties  on  a  bond  given  by  an  execution 
creditor,  to  indemnify  a  sheriff  for  any  dam- 
age sustained  by  him  by  reason  of  his  enfor- 
cing the  execution  against  property  claimed 
by  a  third  person,  are  not  discharged  from 
liability  thereon  by  i-eason  of  the  fact  that  the 
sheriff  wrongfully  paid  the  proceeds  arising 
from  the  execution  sale  to  the  execution  credi- 
tor, instead  of  to  the  person  claiming  the  prop- 
erty: Oaks  V.  Scheiffcrly,  74  Cal.  478.  A  sher- 
iff by  appealing  from  a  judgment  rendered 
against  him  for  the  conversion  of  property 
wrongfully  taken  under  execution,  and  by 
giving  a  stay  bond  pending  the  appeal,  does 
not  grant  such  an  extension  to  an  execution 
creditor  who  has  given  a  bond  to  indemnify 
the  sheriff  from  all  damages  sustained  by  him 
by  reason  of  his  enforcing  the  execution  as  to 
discharge  the  sureties  on  the  bond:  Id. 

2792.  Consideration. — An  agreement 
by  a  party  to  a  contract  for  the  sale  of  land, 
that  he  will  prevent  a  judgment  ."gainst  tlie 
other  party  in  an  action  brought  against  him 
on  a  guaranty,  or  protect  him  against  such 
judgment  in  case  of  a  recovery,  is  a  sufficient 
consideration  for  the  contract  of  sale,  although 
the  contract  of  guaranty  may  have  been  invalid: 
Mound  City  L.  <0  W.  Assn  v.  Slauson,  C5  Cal. 
425. 

2794.  Promise  to  answer  another's 
debt:  ScGantc, 

Verbal  promise. — The  defendants  were 
sureties  on  an  undertaking  to  stay  execution 
on  an  appeal  from  a  judgment  of  a  justice's 
court.  The  appeal  having  been  dismissed, 
they  requested  the  plaintiff,  a  constable,  to 
levy  execution  upon  and  sell  certain  personal 
property  which  they  represented  belonged  to 
the   judgment  debtor,  and  verbally  promised 
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to  indemnify  him  for  any  damage  he  might 
sustain  by  reason  of  tho  levy  and  sale,  should 
they  prove  to  be  wrongful.  The  plaintifif,  iu 
consideration  of  such  promise,  levied  upon 
and  sold  tiio  property,  and  thereby  satisiied 
tho  judgment.  It  was  iicld  that  the  promise 
was  founded  upon  a  sufficient  consideration, 
and  was  not  within  the  statute  of  frauds: 
Lcrch  v.  Galhip,  G7  Cal.  505.  Where  tho  exe- 
cution was  issued  at  the  request  of  the  sureties, 
but  the  money  arising  from  the  sale  was  re- 
ceived by  tho  judgment  creditor  in  satisfaction 
of  tho  judgment,  tho  receipt  of  the  money 
was  a  ratification  of  the  act  of  the  sureties: 
Id. 

2806.  Action  on  guaranty— Pleading. 

—  The  complainant  in  an  action  on  a  guaranty 
to  pay  a  note  out  of  a  i^articular  fund  after 
the  same  has  been  collected  by  the  guarantor 
is  sufficient  on  demurrer,  without  an  averment 
that  all  of  the  fund  has  been  collected:  Midler 
v.  Ohm,  68  Cal.  475. 

2807.  Demand  and  notice:  See  Cha- 
foln  V.  Rich,  77  Cal.  47G. 

2819.   Exoneration  of  guarantor.  — A 

guarantor  for  the  payment  of  rent  reserved  in 
a  lease  is  exonerated  from  liability  on  his 
guaranty  if  the  lessor  has,  by  the  breach  of  a 
covenant  iu  the  lease,  caused  damages  to  the 
lessee  equal  to  the  amount  of  the  rent:  McAl- 
tster  v.  Landers,  70  Cal.  78. 

2831.    Corporations  as  sole  surety. — 

The  act  of  March  12,  1SS5,  providing  that  a 
corporation  organized  under  the  laws  of  any 
of  the  United  States  for  the  purpose  of  making 
and  guaranteeing  bonds  and  undertakings  re- 
quired by  law  may  be  accepted  as  a  sole  and 
sufficient  surety  on  such  bonds  and  under- 
takings, is  not  in  conflict  with  article  4,  section 
25,  subdivision  3,  of  the  constitution,  pro- 
hibiting the  passage  of  special  laws  regulating 
the  practice  of  courts  of  justice;  and  an  un- 
dertaking on  appeal  given  in  pursuance  of  the 
act  is  valid:  Cramer  v.  Tittle,  72  Cal.  12. 

2836.  Demand:  See  Chafoin  v.  Sick,  77 
Cal.  476..  Where  a  demand  is  necessary  to 
fix  the  liability  of  sureties  to  an  undertaking, 
it  is  part  of  the  contract,  and  must  be  made 
before  the  commencement  of  an  action  for  the 
breach  of  the  undertaking,  and  averred  in  the 
complaint.  It  cannot  be  made  after  the  com- 
mencement of  the  action,  except  as  the  basis 
of  a  new  action:  Morgan  v.  Mcnzies,  G5  Id.  243. 

Defaults  of  secretary  of  building  as- 
sociation, to  what  extent  sureties  liable:  See 
llurnhoklt  Sav.  <£•  L.  Soc.  v.  Wenncrhold,  Feb- 
ruary 18,  1889. 

Mistake  in  drawing  bond:  See  Metro- 
politan Loan  Ass'n  v.  Esche,  75  Cal.  513. 

2840.  Concealment  by  obligee.  —  If 
the  obligee  in  a  bond  given  to  secure  the  faith- 
ful performance  of  the  duties  of  an  agent 
knows  at  the  time  of  the  execution  of  the 
bond  that  the  agent  is  a  defaulter,  and  con- 
ceals the  fact  from  the  sureties,  such  conceal- 
ment is  a  fraud  upon  the  sureties,  and  dis- 
charges them  from  liability  on  the  bond: 
Guardian    Fire    and    Life    Assurance    Co.    v. 


Thompson,  68  Cal.  203;  see  Metropolitan  Land 
Ass'n  V.  E^che,  75  Id.  513. 
Changing    terms    of    contract.  —  The 

sureties  on  a  bond  for  the  faithful  perform- 
ance of  tho  duties  of  an  agent  are  released 
from  liability  for  tho  subsequent  defaults  of 
the  agent  if  the  principal  and  agent,  without 
tho  knowledge  or  consent  of  the  sureties,  ma- 
terially alter  the  terms  of  the  contract  of 
agency,  or  if  the  principal  continues  tho  agent 
in  his  employ  after  knowledge  that  he  has 
misappropriated  money  coming  into  hi^  hands 
as  agent:  Roberts  v.  Donovan,  70  Cal.  108. 

Release  of  sureties.  —  Prior  to  the  adop- 
tion of  section  1543  of  the  Civil  Code,  a  release 
of  one  co-surety  released  the  others,  and  as  to 
a  contract  of  co-suretyship  entered  into  before 
the  section  was  adopted,  a  release  of  one  after 
its  adoption  releases  the  others:  Spencer  v. 
HouqJiton,  G8  Cal.  82;  see  Wristen  v.  CuHiss, 
7G  Id.  G;  Bullv.  Coe,  11  Id.  54. 

Death  of  principal  —  Discontinuance 
of  action.  —  An  action  on  a  bond  against  the 
principal  obligor  and  his  sureties,  after  tho 
death  of  the  principal,  before  service  of  sum- 
mons on  him,  may,  on  motion  of  the  surviving 
defendants  and  consent  of  the  plaiutiflF,  be  dis- 
continued as  to  him,  and  allowed  to  proceed 
against  the  sureties:  Hunan  v.  Berry.  GG  Cal. 
305. 

2847.    Recourse  against  principal.  — 

Sureties  who  have  been  compelled  to  pay  a 
debt  of  their  principal  have  a  legal  demand  for 
reimbursement,  which  they  may  enforce  against 
the  principal  by  personal  action  if  ho  be  alive, 
or  against  his  estate  if  he  be  dead.  But  in 
either  case,  reimbursement  can  only  be  had  for 
what  has  been  expended:  Estate  of  Hill,  67 
Cal.  238.  A  surety  upon  a  promissory  note, 
upon  being  compelled  to  pay  the  same,  be- 
comes the  equitable  assignee  of  the  note,  and 
entitled  to  enforce  its  payment  according  to  its 
tenor  and  eflfect,  as  the  holder  thereof,  and  also 
to  foreclose  a  mortgage  given  to  secure  him 
from  liability  on  the  note:  Waldrip  v.  BlacJ:, 
74  Id.  409.  But  he  is  not  entitled  to  reim- 
bursement to  any  greater  extent  than  the 
amount  of  the  principal  and  interest  that  he 
has  been  obliged  to  pay,  together  with  legal 
interest  upon  the  gross  sum  so  paid  from  the 
date  of  its  payment:  Id.  An  indorsement 
upon  a  promissory  note  to  the  effect  tliat  it 
was  indorsed  by  the  payee  to  the  surety  for 
value  received,  together  with  the  possession  of 
the  note  by  the  surety,  is  sufficient,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  raise  the 
presumption  that  the  surety  had  paid  the  ap- 
parent value  of  the  note,  and  was  its  owner: 
Id.  After  the  death  of  the  principal,  a  judg- 
ment obtained  against  the  sureties  cannoi  be 
enforced  by  them  as  a  claim  against  his  es- 
tate iintil  they  have  paid  it:  Estate  of  Hill, 
67  Id.  238.  In  an  action  by  a  surety  on  a 
promissory  note  against  his  principal  for  reim- 
bursement, the  suretyship  not  appearing  on 
the  face  of  the  note,  a  complaint  which  avers 
that  the  plaintiff  signed  the  note  as  a  surety 
only,  and  for  the  accommodation  of  the  de- 
fendant, need  not  allege  a  request  from  the 
defendant  to  the  plaintiff  to  pay  the  same: 
Clanton  v.  Cotvard,  67  Id.  373.  In  an  action 
by  a  surety  on  a  promissory  note  to  foreclose 
a  mortgage  given  to  secure  him  from  liability 
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tliereon,  a  judgment  in  favor  of  the  plaintiff 
will  not  be  reversed  for  want  of  a  sufficient  al- 
legation in  the  complaint  of  tlie  plaintiff's 
suretyship,  when  the  language  of  tlie  mortgage, 
as  set  out  in  the  complaint,  is  sufficient  to  show, 
in  tlic  absence  of  any  proof  to  the  contrary, 
that  the  plaintiff  was  a  surety,  and  no  demur- 
rer was  interposed  pointing  out  any  special  de- 
fects in  the  complaint:  Waldrip  v.  Black,  74 
Cal.  409. 

2848.  Contribution  between  sureties: 
See  Davis  v.  Heimhach,  75  Cal.  2G1. 

2860.  Liability  of  drawer. —In  1S77, 
John  Mel  and  Sons,  merchants  of  San  Fran- 
cisco, having  a  branch  house  at  Bordeaux. 
France,  and  doing  their  banking  business  with 
the  plaintiffs,  obtained  from  the  defendants, 
then  doing  business  under  the  name  of  Falkner, 
Bell,  &  Co.,  the  following  letter  of  credit:  — 
"San  Francisco,  Sept.  20,  1877. 

"The  Merchants'  Banking  Comp.iny  of 
London  (Lijmited),  112  Cannon  Street,  Lon- 
don,—  Dear  Sirs:  At  the  request  of  Messrs. 
John  Mel  and  Sons  of  this  city,  we  hereby 
authorize  Messrs.  A.  Laf argue  &  Co.,  of  Bor- 
deaux, to  draw  on  you  at  sixty  days'  sight  for 
our  account  to  the  amount  of  three  thousand 
pounds  sterling  (£3,000). 

"All  drafts  must  be  drawn  at  Bordeaux, 
and  be  accompanied  by  due  advice.  This 
credit  to  be  in  force  for  twelve  months,  from 
31st  October,  1877,  to  31st  October,  1878.  We 
are,  dear  sir,  yours  faithfully, 

"Falkner,  Bell,  &  Co." 

The  plaintiffs  and  the  bank  were  duly  ad- 
vised of  the  issuance  of  the  letter,  which  was 
deposited  by  Mel  and  Sons  with  the  plaintiffs 
as  security  for  advances  that  might  be  made  to 
them  by  the  latter.  During  the  period  in 
which  the  letter  of  credit  was  to  remain  in 
force,  and  upon  the  faith  and  credit  thereof, 
the  plaintiffs  advanced  about  nineteen  thou- 
sand dollars  to  Mel  and  Sons,  of  which  a  bal- 
ance of  $13,441.54  remained  unpaid.  On  the 
lOth  of  October,  1878,  they  drew  a  bill  of  ex- 
change for  three  thousand  pounds  on  the  Mer- 
chants' Banking  Company  at  sixty  days'  sight, 
which  they  requested  that  bank  to  pay,  and 
charge  according  to  the  terms  of  the  letter  of 
credit.  The  draft  was  accompanied  by  a  let- 
ter of  advice  and  notice,  and  was  duly  pre- 
sented for  acceptance  and  payment.  Tlio  bank 
refused  to  accept  or  pay  it,  whereupon  it  was 
protested  for  non-acceptance  and  non-payment. 
The  action  was  brought  on  the  letter  of  credit 
to  recover  the  amount  of  the  draft.  It  was 
held  that  tlic  defendants  were  liable,  as  the  let- 
ter of  credit  was  a  guaranty  by  tlicm  of  the 
credit  of  Mel  and  Sons  during  the  time  and  for 
the  amount  therein  specilicd,  and  of  the  ac- 
ceptance and  payment  by  the  Merchants' 
Banking  Company  of  all  drafts  drawn  by  the 
plaintilfs  in  conformity  with  the  letter:  La- 
Jargue  v.  Harrison,  70  Cal.  380. 

2874.  Mining  superintendent  is  en- 
titled to  a  lien:  Palmer  v.  Uncas  Mining  Co., 
70  Cal.  614. 

Extent  of  lien.  —  One  performing  labor  in 
any  pit,  shaft,  or  gallery  of  a  mine  is  entitled 
to  a  lien  upon  the  whole  mining  claim:  Udm 
V.  Chapman,  CG  Cal.  291. 


2898.     Priority  of  mortgage  lien.  — 

The  lien  of  a  recorded  mort.:,'a^:e  or  deed  of 
trust  takes  priority  over  a  subsequent  mechan- 
ic's lien:  Williams  v.  Santa  Clara  M.  A.,  66 
Cal.  193. 

2920.  Execution  of  mortgage  by  cor- 
poration. — A  mortgage  executed  in  the  name 
of  a  corporation  by  its  president  and  secretary, 
and  having  the  corporate  seal  attached,  is  pre- 
sumed to  have  been  executed  in  pursuance  of  a 
due  authorization  to  such  officers,  and  the  bur- 
den of  proof  is  on  the  corporation  to  show  the 
contrai-y:  Schallard  v.  Eel  River  Sleam  Nav. 
Co.,  70  Cal.  144. 

2922.  Agreement  for  renewal.  —  A 
mortgagor,  after  the  maturity  of  his  promis- 
sory note  to  secure  whicli  tlie  mortgage  was 
given,  executed  to  the  mortgagee  a  written 
instrument,  in  which,  after  reciting  the  exe- 
cution of  the  note  and  mortgage,  and  tlie 
place  of  record  of  the  latter,  it  was  agreed 
that  the  time  for  the  payment  of  the  note 
should  bo  extended  to  a  subsequent  date.  The 
agreement  further  provided  that  nothing 
therein  contained  should  affect  or  impair  any 
other  covenant  or  condition  in  the  note  or 
mortgage,  but  that  they  should  remain  in  as 
full  force  and  effect  as  if  the  agreement  had 
not  been  made.  It  was  held  that  the  agree- 
ment was  a  renewal  of  the  note  and  mortgage 
within  the  meaning  of  this  section:  Gej-- 
man  Savings  and  Loan  Society  v.  llu'.chinnon, 
68  Cal.  52. 

2924.  Deeds  of  trust. —  A  deed  of 
trust  of  land  given  as  security  for  the  pay- 
ment of  an  indebtedness  conveys  the  legal 
title:  Partridge  v.  Shepherd,  71  Cal.  470. 
Where  it  provides  that  in  case  of  default  the 
trustees  shall,  on  application  of  the  creditor, 
sell  the  premises  to  thena  conveyed  at  public 
auction  to  the  highest  bidder  for  cash,  and 
authorizes  them  to  establish  as  a  condition  of 
sale  that  the  creditor  may  bid  and  purchase 
thereat,  recitals  in  a  deed  executed  by  the 
trustees  to  such  creditor,  who  purchased  at 
the  sale,  to  the  effect  tliat  the  sale  was  at  pub- 
lic auction,  to  the  highest  bidder  for  cash,  and 
that  the  trustee  did,  as  a  condition  of  the  sale, 
permit  the  creditor  to  bid  and  purchase,  are 
"prima  facie  evidence  of  the  facts  so  recited, 
although  the  deed  of  trust  is  silent  as  to  their 
effect;  and  in  an  action  of  ejectment  by  the 
purchaser,  evidence  dehors  the  deed  is  not 
necessary  to  show  title  and  right  of  possession 
in  the  plaintiff:  Savings  and  Loan  Socicfif  v. 
Dccring,  6G  Id.  281.  At  a  sale  to  a  third 
person  who  purchased  iu  pursuance  of  an 
agreement  with  tho  trustees  that  he  should 
pay  nothing  for  the  property,  and  should  hold 
it  subject  to  tho  direction  of  the  trustees,  is 
fraudulent,  and  will  be  set  aside  at  the  instance 
of  a  party  beneficially  interested  in  tho  pro- 
ceeds of  the  .sale:  Scolt  v.  Sierra  Lumhcr  Com- 
pany,  07  Id.  71.  In  an  action  of  ejectment, 
whcro  tho  plaintiff  claims  title  under  a  deed 
executed  to  him  on  a  given  date,  a  prior 
deed  of  trust  executed  by  his  grantors,  as 
security  for  an  iudcbtedacss  duo  from  them, 
is  admissililc  in  evidence  as  lending  to  show 
that  they  did  not  have  the  legal  title  to  tho 
premises  at  the  time  of  tho  deed  to  the  plaintiff, 
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and  the  question  whether  the  indebtedness  has 
been  paiil  and  a  reconveyance  made  by  the  trus- 
tees does  not  affect  its  admissibility:  Partridge 
v.  Shepherd,  71  Id.  470.  Where  a  deed  of  trust 
conveys  both  real  and  personal  property,  the 
recording  thereof  as  a  conveyance  of  real  estate 
does  not  operate  as  constructive  notice  of  the 
transfer  of  the  personal  property:  Scott  v.  Sierra 
Lumber  Company,  G7  Id.  71.  An  action  was 
brought  to  obtain  the  construction  of  a  deed 
of  trust.  The  question  presented  by  the  appeal 
was,  whether  interest  should  be  allowed  on  the 
sum  of  seven  hundred  thousand  dollars  which 
the  trustees  were  directed  to  expend  in  the 
erection  of  a  telescope  and  observatory.  The 
portion  of  the  judgment  of  the  court  below 
affecting  the  question  reads  as  follows:  "That 
the  proceeds  of  the  trust  property  constitute 
one  fund,  out  of  which  the  trustees  are  to 
execute  the  several  trusts  specified  in  said 
deed,  and  that  the  profits  arising  from  invest- 
ments of  money  in  their  hands  are  to  be 
treated  as  a  part  of  such  fund,  and  not  as 
accruing  for  the  benefit  of  any  of  the  said 
trusts,  in  the  execution  of  which  a  definite 
sum  is  required  to  be  paid  or  expended,  so  as 
to  increase  the  amount  of  such  payment  or 
expenditure."  It  was  held  that  the  judgment 
was  correct:  Floyd  v.  Forbes,  71  Id.  588. 

Deed  absolute  in  form  when  mortgage: 
Sec  Booth  V,  Iloskim,  75  Cal,  271.  Under  this 
section  and  section  2925  of  the  Civil  Code,  ev- 
ery transfer  of  an  interest  in  land,  other  than 
in  trust,  made  only  as  a  security  for  the  per- 
formance of  another  act,  is  to  be  deemed  a  mort- 
gage; and  the  fact  that  the  transfer  was  made 
subject  to  a  defeasance  may  be  proved,  though 
it  does  not  appear  by  the  terms  of  the  instru- 
ment: Ilmheon  v.  Husheon,  71  Id.  407.  A 
deed  absolute  on  its  face,  given  to  secure  the 
payment  of  a  promissory  note,  is  a  mortgage, 
and  does  not  convey  the  title,  nor  give  the 
right  of  possession  of  the  mortgaged  premises 
to  the  mortgagee:  Raynor  v.  Drew,  72  Id.  307; 
see  Booth  v.  Hoshins,  75  Id.  271.  Whether  a 
deed  absolute  in  form  be  a  mortgage  or  not  is 
a  mixed  question  of  law  and  fact,  to  be  deter- 
mined from  all  the  evidence,  written  and  oral; 
and  in  determining  it,  all  the  facts  and  cir- 
cumstances attending  the  transaction  should 
be  considered.  If  the  deed  were  given  as  a 
security  for  a  loan  of  money,  a  court  of  equity 
will  treat  it  as  a  mortgage;  and  whether  it 
was  so  given  or  not  is  the  test  by  which  its 
character  must  be  judged:  Iliisheonv.  Husheon, 
71  Id.  407.  The  debt  to  secure  which  the 
deed  is  given  may  be  an  antecedent  debt,  or 
one  created  at  the  time,  or  it  may  be  advances 
to  be  thereafter  made  by  the  mortgagee  to 
or  for  the  mortgagor;  and  no  accompanying 
written  i^romise  on  the  part  of  the  mortgagor 
to  pay  the  debt  is  necessary:  Id.  Great  in- 
equality between  the  value  of  the  property 
conveyed  and  the  price  alleged  to  have  been 
paid  for  it  is  a  circumstance  tending  strongly 
to  show  that  a  deed  absolute  in  form  was  only 
a  mortgage:  Id.  Where  an  issue  is  raised  as 
to  whether  or  not  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage,  a  finding  that  it 
w-as  executed  in  payment  of  a  debt  will  not  be 
distm-bed,  if  the  evidence  as  to  its  character  is 
conflicting:  Uoss  v.  Brusie,  70  Id.  402.  The 
plaintiff,  being  indebted  to  the  defendant  on  a 
book-account,  conveyed  to  the  latter  the  land 


in  controversy  in  consideration  of  an  agree- 
ment by  him  to  give  the  former  credit  for  a 
specified  amount  on  his  account.  At  the  trial, 
the  court,  against  the  objection  of  the  plain- 
tiff, permitted  the  defendant  to  introduce  his 
account-books  in  evidence  to  show  tliat  the 
credit  had  been  given.  It  was  held  that  the 
books  were  properly  admitted:  Id.  An  action 
was  brought  to  have  a  deed  absolute  on  its 
face  declared  a  mortgage.  Prior  to  the  exe- 
cution of  the  deed,  the  plaintiffs  were  indebted 
to  tlie  defendants  in  the  sum  cf  eighteen  hun- 
dred dollars,  and  the  deed  was  given  in  satis- 
faction of  such  indebtedness.  At  the  time  of 
its  execution,  the  plaintiffs  gave  the  defend- 
ants their  note  for  five  hundred  dollars,  under 
an  agreement  that  if  the  proceeds  of  the  land 
conveyed  did  not  amount  to  eighteen  hundred 
dollars  and  interest,  then  the  note  should  be 
paid,  but  not  otherwise;  and  if  the  proceeds 
amounted  to  more  than  that  sum,  or  if  after 
that  sum  was  realized  any  land  remained,  the 
surplus  of  land  or  money  should  belong  to  the 
plaintiffs.  It  was  held  that  the  deed  was  not 
inteniled  as  a  mortgage:  Manasse  v.  DinJcel- 
spiel,  68  Id.  404;  see  Warder  v.  Enslen,  73  Id. 
291;  Husheon  V.  Husheon,  71  Id.  407. 

2927.  Mortgagee  has  no  estate  in 
mortgaged  premises.  —  A  mortgage  is  a 
mere  security,  and  under  it  no  estate  in  the 
mortgaged  land  passes  to  the  mortgagee, 
either  before  or  after  condition  broken:  Mc- 
Gurren  v.  Garrity,  68  Cal.  560. 

Attachment.  —  A  mortgagee  has  no  at- 
tachable interest  in  the  mortgaged  premises: 
McGurren  v.  Garrity,  68  Cal.  566.  Debts 
secured  by  mortgage,  like  other  debts,  may  be 
attached  by  garnishment,  but  in  no  other 
way,  and  their  payment  may  be  enforced 
under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relating  to  proceedings  supplementary 
to  execution:  Id. 

Possession  by  mortgagee:  See  McLane 
V.  Placen-ille  <&  S.  V.  I?.  R.  Co.,  66  Cal.  606. 
An  agreement  between  a  mortgagor  and  a 
mortgagee  in  possession,  or  a  mortgagee  au- 
thorized to  collect  the  rents  of  the  mortgaged 
premises,  to  the  effect  that  the  excess  of  the 
rents  over  and  above  the  interest  of  the  mort- 
gage debt  shall  be  applied  to  other  indebted- 
ness due  from  the  mortgagor  to  the  mortgagee, 
is  valid:  Demick  v.  Cuddihy,  72  Id.  110.  Where 
a  mortgagee  enters  into  possession  of  the  mort- 
gaged premises  under  a  parol  lease  from  the 
mortgagor  for  one  year,  by  the  terms  of  which 
the  rent  as  it  accrues  is  to  be  applied  to  the 
payment  of  the  interest  on  the  mortgage 
debt,  his  possession,  under  section  326  of  the 
Code  of  Civil  Procedure,  cannot  be  held  to  be 
adverse  until  the  expiration  of  five  years  from 
the  last  payment  of  rent:  Raynor  v.  Drew,  72 
Id.  307.  A  mortgagee  iu  possession  may  make 
such  repairs  on  the  mortgaged  property  as  are 
reasonably  necessary  for  its  preservation,  but 
cannot  make  permanent  improvements,  or 
things  which  conduce  merely  to  his  comfort  or 
convenience:  Id.  Where  a  mortgagee  in  pos- 
session erects  permanent  improvements  on  the 
mortgaged  premises,  but  with  full  knowledge 
that  the  mortgagor  could  redeem,  if  he  chose, 
under  the  belief  that  no  redemption  would  be 
made,  the  mortgagor  is  not  estopped  from 
denying  his  liability  for  such  improvements  by 
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reason  of  the  fact  that  he  knew  they  were  be- 
ing made,  and  did  not  object  to  them:  Id. 

2930.  Estoppel  —  After-acquired  title. 

—  A  mortgagoi-  i?  estopped  by  the  terms  of 
his  deed  to  deny  that  his  estate  was  other  than 
an  estate  in  fee,  and  the  terms  of  a  mortgage 
importing  a  conveyance  of  the  fee  are  equiva- 
lent to  a  general  warranty  running  with  the 
land:  Trope  v.  Kerns,  decided  December  24, 
18S8.  Where  a  mortgage  of  land  purports  to 
convey  the  fee,  any  title  afterwards  acquired 
by  the  mortgagor  will  feed  the  mortgage,  and 
inure  to  the  benefit  of  the  mortgagee;  and  this 
is  so,  although  the  title  when  the  mortgage 
was  made  was  in  the  government  of  the 
United  States,  and  was  acquired  by  the  mort- 
gagor after  a  foreclosure  of  the  mortgage:  Orr 
V.  Stewart,  67  Cal.  275.  So  also  when  a  mort- 
gage conveys  the  estate  in  fee,  a  decree  of 
foreclosure  is,  in  effect,  a  decree  that  the 
estate  vested  in  the  mortgagor  at  the  date  of 
the  mortgage,  as  well  as  that  which  shall  at 
any  time  come  to  him,  be  sold;  and  the 
sheriff's  deed  to  the  purcliaser  operates  to 
transfer  to  him  the  estate  so  directed  to  be 
sold:  Barnard  v.  Wilson,  74  Id.  512. 

3932.  Sale  of  mortgaged  property, 
when  authorized:  See  McLane  v.  Placer- 
ville  A:  S.  V.  R.  U.  Co.,  G6  Cal.  G0(3. 

2936.  Assignment  of  note  or  mort- 
gage: See  Bealv.  Stevens,  72  Cal.  451.  Where 
several  notes  are  secured  by  mortgage,  and  the 
holder  sells  and  assigns  the  one  last  payable, 
expressly  agreeing  that  the  assignment  should 
carry  with  it  a  pro  rata  interest  in  the  mort- 
gage, such  agreement  is  binding  upon  a  subse- 
quent purchaser  of  the  other  notes  with  an 
assignment  of  the  M'hole  mortgage,  who  had 
knowledge  of  tlie  sale  and  assignment  pre- 
viously made,  but  not  of  the  agreement  re- 
specting the  interest  in  the  mortgage:  Redman 
v.  Purrinyton,  G5  Id.  271.  The  payment  of  a 
judgment  of  foreclosure  of  a  mortgage  may 
operate  as  an  e(iuitable  assignment  to  the  per- 
son who  makes  tlie  payment,  although  the 
mortgagee  enters  satisfaction  of  the  judgment 
\ipon  the  record.  But  the  lien  of  the  judgment 
will  not  be  kept  alive  to  the  prejudice  of  a  sub- 
sequent bona  Jide  purchaser  of  the  land,  who 
had  no  notice  of  the  equities  of  tlic  person  who 
made  the  payment,  and  who  ijurchased  while 
it  appeared  of  record  that  the  judgment  had 
been  satisfied  and  discharged:  Persons  v. 
Shacffer,  05  Id.  79.  A  purchaser  of  land  sub- 
ject to  a  mortgage  agreed  with  the  owner  and 
the  mortgagee  to  pay  ofif  the  mortgage  debt 
as  part  consideration  for  the  purchase.  The 
mortgage  debt  was  paid  by  tlio  purchaser  to 
the  mortgagee,  and  the  remainder  of  the  pur- 
chase-money to  the  owner,  who  thereupon 
conveyed  the  land  to  the  purchaser.  Tlic 
mortgagee  entered  satisfaction  of  the  mort- 
gage debt  upon  the  record.  It  was  held  tliat 
the  transaction  operated  as  an  equitable  assign- 
ment of  the  mortgage  to  the  purchaser,  and  was 
a  lien  prior  and  superior  to  that  of  a  judgment 
against  the  mortgagor  procured  and  entered 
after  the  date  of  the  execution  of  the  mort- 
gage, and  before  the  entry  of  satisfaction  of 
the  mortgage  debt:  Matzen  v.  Sliaeffer,  G5  Id. 
81.     A  covenant  in  a  mortgage,  that  in  case  of 


default  in  the  paj'ment  of  either  principal  or 
interest  then  the  whole  sum  of  principal  and 
interest  shall  become  due  at  the  option  of  the 
mortgagee,  inures  to  the  benefit  of  the  assignee 
of  tlie  mortgagee:  Redman  v.  Purrinjlon,  G5 
Id.  271. 

Bona  fide  purchasers,  how  affected  by 
satisfaction  entered  in  the  record:  Bcal  v. 
Stevens,  72  Cal.  451. 

2938.  Oral  ag^reement.  —  An  oral  agree- 
ment between  tenants  in  common  of  lands  sub- 
ject to  a  mortgage,  that  the  interest  of  one  of 
the  co-tenants  should  be  relieved  of  the  mort- 
gage, and  the  interest  of  the  other  charged 
with  the  whole  debt,  is  of  no  effect.  Such 
release  to  be  valid  must  be  in  writing:  Porter 
v.  Miiller,  G5  Cal.  512. 

2947.  Mortgage  of  after-acquired 
property  —  Knowledge  of  terms  of  pur- 
chase. —  A  prior  m.ortgagee,  who,  pending 
the  negotiations  for  his  mortgage,  acquires 
knowledge  tliat  the  property  offered  as  secu- 
rity belongs  to  a  third  per.son,  and  was  to  be 
purchased  by  the  mortgagor,  and  that  negotia- 
tions for  its  purchase  were  then  pending,  is 
charged  with  notice  of  the  terms  upon  which 
the  purchase  is  made;  and  where  such  terms 
involve  the  execution  by  the  purchaser  of  a 
mortgage  to  the  vendor  to  secure  the  purchase 
price,  the  latter  mortgage,  although  subse- 
quently recorded,  is  entitled  to  priority  over 
the  other:  Montgomeiy  v.  Keppel,  75  Cal.  128. 
A  mortgagee,  having  readily  accessible  means 
of  acquiring  knowledge  of  a  fact  affecting  the 
title  to  the  mortgaged  property,  which  he 
might  have  ascertained  by  inquiry,  is  charged 
with   notice   and   knowledge  of  such  fact:   Id. 

Mortgage  of  homestead.  —  Section  2296 
of  the  United  States  Revised  Statutes  does  not 
prohibit  the  voluntary  mortgaging  of  land  en- 
tered as  a  homestead:  Orr  v.  Stewart,  61  Cal. 
275. 

2948.  Clerical  mistakes  —  Reforma- 
tion. —  A  mortgage  of  the  separate  real  prop- 
erty of  a  married  woman,  properly  executed 
and  acknowledged  by  lier,  may  be  reformed  so 
as  to  correct  clerical  mistakes  in  the  descrip- 
tion of  the  mortgaged  premises,  when  such 
mistakes  are  confessed  by  tlio  mortgagor: 
Savinfjs  and  Loan  Soc.  v.  ^[eel•s,  66  Cal.  371. 
Wliero  a  mortgage  describes  a  promissory 
noto  secured  thereby  sullicicntly  to  identify 
it,  a  mistake  in  the  date  of  the  note  is  immate- 
rial, and  the  mortgage  may  be  foreclosed  with- 
out being  reformed:  Snow  v.  JJohnes,  71  Id. 
142. 

Description:  See  Hall  v.  Sholwell,  66  Cal. 
379;  PvUirr  v.  Gillespie,  67  Id.  582;  Graham  v. 
Stewart,  68  Id.  374.  In  an  action  to  foreclose 
a  mortgage  a.^  it  is  written,  a  mortgagor  can- 
not be  heard  to  complain  of  an  indefinite  de- 
scription of  the  mortgaged  property,  whatever 
might  be  the  effect  of  a  sale  under  the  descrip- 
tion: Grnliam  v.  Stewart,  68  Id.  374. 

Defeasance  —  Redemption.  —  "Where  a 
mortgage  is  given  cousisting  of  a  deed  absolute 
in  form,  and  a  defeasance  in  a  separate  instru- 
ment, an  action  to  compel  a  specific  perform- 
ance of  the  agreement  to  reconvey  is,  in  effect, 
an  action  for  the  redemption  of  the  laud:  J/i7« 
lev  v.  Thaijer,  74  Cal.  351. 
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2952.  Priority  of  mortgage  to  secure  19  Pac.  L.  Rep.  641;  and  as  to  effect  of  notice, 
future   advances:    See  Tapia  v.  Demartiiii,     see  Montgomery  v.  Keppel,  75  Id.  128. 

2955.    Chattel  mortgages. 

Sec.  2955.     Mortgages  may  be  made  upon, — 

]i\rst — Locomotives,  engines,  and  other  stock  of  a  railroad. 

Second  —  Steamboat  machinery,  the  machinery  used  by  machinists,  foun- 
drymen,  and  mechanics. 

Third — Steam-engines  and  boilers. 

Fourth — Mining  machinery. 

Fifth — Printing  presses  and  material. 

Sixth — Professional  libraries. 

Seventh  —  Instruments  of  surveyors,  physicians,  or  dentists. 

Eighth — Upholstery  and  furniture  used  in  hotels,  lodging  or  boarding 
houses,  when  mortgaged  to  secure  the  purchase-money  of  the  articles  mort- 
gaged. 

Ninth — Growing  crops. 

Tenth — Vessels  of  more  than  five  tons  burden. 

Eleventh — Instruments,  negatives,  furniture,  and  fixtures  of  a  photograph 
gallery. 

Twelfth  —  The  machinery,  casks,  pipes,  tubes,  and  utensils  used  in  the 
manufacture  or  storage  of  wine,  fruit  brandy,  fruit  syrups,  or  sugar;  also 
wines,  fruit  brandy,  fruit  syrup,  or  sugar,  with  the  cooperage  in  which  the 
same  is  contained. 

Thirteenth  —  Pianos  and  organs.  [Amendment  approved  February  £8, 1887; 
Statutes  and  Amendments  1887,  ^;  to  have  effect  and  he  in  force  on  and  after  its 

passage.'] 

Notes  of  Declsions  Applicable  to  Sections  2955-3442. 
Bill  of  sale  —  When,  a  mortgage.  —  In 

determining  whether  or  not  a  bill  of  sale, 
given  in  consideration  of  a  pre-existing  debt, 
ii  a  mortgage,  the  question  to  be  settled  is, 
■whether  the  intention  of  the  parties  was  to 
cancel  the  debt  or  to  secure  its  payment;  and 
this  is  a  question  of  fact,  the  determination  of 
Avhich  depends  upon  the  negotiations  had  at 
the  time,  and  the  subsequent  acts  of  the 
parties:  Cook  v.  Lion  F.  Ins.  Co.,  67  Cal.  369. 
On  a  review  of  the  evidence,  it  was  held  that 
the  bill  of  sale  in  question  was  not  intended  as 
a  mortgage  or  pledge:  Id. 

2957.    Mortgage  of  leasehold  estate. — 

Where  a  lessee  executes  a  mortgage  of  his  lease- 
hold estate,  and  of  certain  machinery  erected 
thereon  by  him,  which  mortgage  purports  to 
be  of  the  fee  of  the  leased  premises,  and  is  duly 
recorded  as  such,  the  mortgagee  thereunder  is 
entitled  to  priority  in  the  mortgaged  property, 
botli  as  against  a  subsequent  assignee  of  the 
lease  and  a  subsequent  purchaser  of  tlie  ma- 
chinery at  an  execution  sale  against  the  lessee: 
Boi/le  Ice  Machine  Co.  v.  Gould,  73  Cal.  153. 

Future  advances.  —  A  chattel  mortgage 
given  for  a  greater  sum  than  is  due  by  the 
mortgagor  to  the  mortgagee,  to  secure  both  a 
present  indebtedness  and  future  advances,  is 
not  fraudulent  in  law  as  to  creditors  of  the 
mortgagor,  because  given  for  a  greater  sum 
than  is  due,  even  thougli  the  mortgage  does 
not  express  upon  its  face  that  the  excess  is  for 


future  advances.  Whether  such  mortgage 
was  given  in  good  faith  is  a  question  for  the 
jury:    Wood  v.  Franks,  67  Cal.  32. 

Recording. — A  chattel  mortgage,  accom- 
panied by  the  affidavit  of  all  the  parties  thereto, 
as  required  by  section  2957  of  the  Civil  Code, 
is  deemed  to  be  recorded  within  the  meaning 
of  that  section,  when,  being  duly  acknowledged 
or  proved,  and  certified,  it  is  deposited  in  the 
recorder's  office  with  the  proper  officer  for 
record:  Mehtrin  v.  Oaks,  67  Cal.  57. 

2967.  Sale  of  wheat  —  Payment  by 
time    check  —  Custom   of   merchants. — 

The  action  was  brought  on  a  promissory  note 
executed  in  favor  of  the  plaintiffs  by  the  de- 
fendant and  one  Scoggins,  and  was  secured 
by  a  chattel  mortgage  upon  a  crop  of  wheat 
belonging  to  the  latter.  After  the  wheat  was 
harvested,  Scoggins  delivered  it  to  the  plain- 
tiffs to  be  sold,  according  to  the  usual  custom 
of  merchants,  and  the  proceeds  applied  to  the 
payment  of  the  note.  The  plaintiff's  sold  the 
wheat,  and,  without  the  consent  of  Scoggins  or 
the  defendant,  received  in  payment  therefor  a 
check  payable  ten  days  after  sight.  The 
usual  custom  of  merchants  engaged  in  the 
wheat  trade  at  the  place  of  sale  was  to  sell  for 
cash  or  sight  drafts.  Before  the  maturity  of 
the  check,  the  purchaser  of  the  wheat  failed, 
whereby  the  purchase  price  was  lost.  It  was 
held  that  the  plaintiffs  were  liable  for  the  loss, 
as  it  was  occasioned  through  their  negligence 
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ia  accepting  a  time-check  in  violation  of  the 
usual  custom  of  merchants:  Harlan  v.  Ely,  G8 
Cal.  522. 

3986.  Agreement  for,  does  not  create 
lien.  —  An  agreement  to  pledge  personal  prop- 
erty does  not  create  a  lien  thereon  in  favor  of 
the  intended  pledgee,  either  as  against  a  credi- 
tor of  the  intended  pledgor,  or  his  assignee  in 
bankruptcy  or  insolvency:  Uitchcoch  v.  Hassett, 
71  Cal.  331. 

Liegal  title  remains  in  pledgor.  — Upon 
the  pledge  of  shares  of  the  capital  stock  of  a 
corporation  as  security  for  a  debt,  the  legal 
title  thereto,  as  between  the  pledgor  and 
pledgee,  remains  in  the  former:  Cross  v.  Eu- 
reka Lalce  and  Ttiha  Canal  Co.,  73  Cal.  302. 

Personal  property  in  possession  as  se- 
curity for  debt. — Under  this  section,  one 
having  the  possession  of  personal  property  as 
security  for  a  debt  due  him  holds  the  same  as 
a  pledge,  whether  the  title  thereto  has  passed 
to  him  or  not:  Loughborough  v.  McNevin,  74 
Cal.  250. 

2988.  Shares  of  stock  —  Adverse  pos- 
session by  pledgor.  —  A  pledgee  of  shares 
of  the  capital  stock  of  a  corporation  has  a 
right  to  retain  their  possession  until  the  debt 
to  secure  which  they  were  pledged  is  satisfied; 
and  while  so  holding,  he  cannot  claim  them 
adversely,  and  thereby  acquire  a  title  under 
the  statute  of  limitations:  Cross  v.  Eurelca 
Lalce  and  Yuba  Canal  Co.,  73  Cal.  302. 

Execution  against  pledgor.  —  A  pledgee 
in  an  action  brought  by  Iiim  to  recover  the 
property  pledged,  against  a  sheriff  who  had 
taken  the  same  under  an  execution  against  the 
pledgor,  cannot  avail  himself  of  a  title  ac- 
quired subsequent  to  the  commencement  of  the 
action:  Barnhart  v.  Fulkerih,  73  Cal.  526. 

3989.  Action  for  dividends  —  Assign- 
ment of  shares.  —The  action  was  brought 
by  the  pledgee  of  shares  of  the  capital  stock 
of  a  corporation,  against  the  latter,  to  recover 
certain  dividends  which  had  accrued  upon  the 
stock.  The  corporation  paid  the  money  into 
court,  and  had  the  pledgor,  tlie  original  owner 
of  the  stock,  and  a  person  to  wliom  it  had 
been  assigned,  substituted  as  defendants. 
Upon  the  trial,  it  appearing  that  the  debt  to 
secure  which  the  stock  was  pledged  had  been 
satisfied,  judgment  was  rendered  with  the  con- 
sent of  the  pledgor  in  favor  of  the  assignee  for 
the  entire  amount  of  the  dividends  It  was 
held  that  the  plaintiff  had  no  interest  in  the 
money,  and  could  not  question  the  correctness 
of  the  judgment  in  so  far  as  it  awarded  to  the 
assignee  the  dividends  which  accrued  prior 
to  the  assignment:  Cross  v.  Eureka  Lake  and 
Yuba  Canal  Co.,  73  Cal.  302. 

2991.       Apparent    ownership. — The 

owner  of  stock  who  voluntarily  delivers  the 
indorsed  certificates  to  a  third  person  allows 
him  to  assume  the  apparent  ownership  of  the 
stock,  and  cannot  recover  the  same  from  a 
bona  Jide  pledgee  of  the  apparent  owner  with- 
out payment  of  the  debt  for  which  the  pledge 
was  made:  Arnold  v.  Johnson,  G6  Cal.  402; 
Ambrose  v.  Evans,  GG  Id.  74.  So  also  where 
goods  arc  deposited  in  a  warehouse  ia  the 
name  of  an  agent,  who  is  apparently  the  owner 


thereof,  a  pledge  of  the  goods  by  such  agent 
as  security  for  a  loan  is  valid  as  against  the 
real  owner,  if  the  pledgee  acted  in  good  faith, 
and  without  notice  that  the  pledgor  was  not 
the  owner:  Amannv.  Loivell,  6G  Id.  30G.  Simi- 
larly, a  pledge  of  the  property  of  his  princi- 
pal, made  by  a  factor  having  its  possession  and 
control,  as  security  for  his  individual  debt,  is 
good  as  against  the  principal,  if  the  pledges 
acted  in  the  due  course  of  business  without 
notice  of  the  actual  ownership:  Wisp  v.  Haz- 
ard, GG  Id.  459. 

Ratification  of  wife's  pledge:  See  Smiih 
V.  Moit,  70  Cal.  171. 

3995.  Delivery  —  Continuous  change 
of  possession  —  Pledgor  assisting  in  care 
of  property.  —  After  personal  property  has 
been  pledged,  and  the  possession  thereof  deliv- 
ered to  a  pledge-holder,  tlie  mere  fact  that  the 
pledgor,  either  with  or  without  the  knowle<lge 
or  consent  of  the  pledgee,  for  a  time  assists 
the  pledge-holder  in  taking  charge  of  the  prop- 
erty, does  not  necessarily  render  the  holding 
of  it  as  a  pledge  void  as  to  creditors  of  the 
pledgor.  In  such  a  case,  there  is  a  sufficient 
delivery  and  continuous  change  of  possession 
to  preserve  the  lien  of  the  pledgee:  Hillikcr  v. 
Kuhn,  71  Cal.  214. 

2997.  Release  of  mortgage  by 
pledgee  of  mortgagee,  effect  of,  on  rights 
of  pledgor:  See  Chc-itcr  v.  Hill,  GG  Cal.  480. 

3000.  Sale  by  pledgor:  See  Hahenicht 
V.  Li-isak,  Ti  Cal.  139. 

3001.  Tender  of  indebtedness. — A 
pledgee,  who  at  the  time  of  a  tender  of  the  in- 
debtedness to  secure  which  tlie  pledge  was 
given  admits  its  sufficiency,  cannot  afterwards 
object  to  the  tender  on  the  ground  that  it  was 
accompanied  by  conditions  to  wliich  he  was 
not  bound  to  accede:  Birnard  v.  Fulkerih,  73 
Cal.  52G;  aad  he  is  liable  to  the  pledgor  for 
the  depreciation  in  value  of  the  proi^erty 
pledged  after  a  tender  of  the  amount  due,  and 
the  refusal  of  the  pledgee  to  deliver;  and  such 
liability  may  be  enforced  by  the  pledgor, 
either  by  an  action  of  trover  or  by  a  bill  to 
redeem:  Loughborough  v.  MeXevin,  74  Id.  250. 
The  lien  of  a  pledgee  is  extinguished  M'hen  a 
tender  of  the  amount  due  on  the  debt  is  made 
according  to  law  and  refused  by  the  pledgee. 
Upon  such  tender  being  made  and  refusc'l, 
the  pledgor  is  entitled  to  the  property  pledged; 
and  when,  on  or  after  such  tender,  a  demainl 
i3  made  for  the  pledge,  which  is  refused,  the 
pledgee  is  guilty  of  conversion:  Id.;  and  a 
tender  is  not  vitiated  by  a  condition  imposed 
at  the  time  of  the  tender  that  the  property 
pledged  should  be  delivered  to  the  plcilgor: 
Id.  Where  a  contract  of  pledge  does  not  fix 
the  time  for  the  payment  of  the  debt  secured 
thcreb}',  a  tender  of  the  amount  duo  tliercoii, 
with  interest,  made  within  a  rcasonablo  time 
after  a  previous  demand  for  payment  had  been 
refused  by  the  pledgor,  is  good,  under  section 
1492  of  the  Civil  Code,  and  extinguishes  the 
lien  of  the  pledgee:  Id.;  and  in  an  action  to 
enforce  a  pledge,  a  jilea  of  a  previous  tender 
of  the  indebtedness  is  good  without  bringing 
the  money  into  court:  Id.  A  pledgees  is  not 
justified  in  refusing  to  surrender  the  property 
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plcilgcd  to  the  assignee  of  the  pledgor,  upon  a 
tender  by  him  of  the  amount  secured  thereby, 
by  reason  of  the  fact  that  subsequent  to  the 
assignment  the  property  had  been  attached  as 
beloughig  to  the  original  pledgor:  Id. 

3002.  Notice  of  sale:  See  Hill  v.  Fini- 
gan,  77  Cal.  207. 

3006.  Action  to  enforce  pledge— Inter- 
vention by  assignee  of  pledgor.  —Where 
a  pledgor,  pending  an  action  to  enforce  the 
pledge,  assigns  his  interest  in  the  property 
pledged,  and  any  cause  of  action  lie  might 
have  against  the  pledgee  for  the  conversion 
thereof,  the  assignee,  under  section  386  of  the 
Code  of  Civil  Procedure,  may  intervene  for  the 
purpose  of  enforcing  the  rights  assigned  to  him: 
LoiMjhborourjh  v.  McNevin,  74  Cal.  250. 

3008.  Sale  by  pledgee  after  action 
brought  for  recovery  of  stock.  —  While 
an  action  was  pending  for  the  recovery  of 
shares  of  stock  held  as  a  pledge  for  the  pay- 
ment of  a  loan,  the  pledgee  sold  the  shares  in 
open  market  for  a  sum  larger  than  the  amount 
of  the  loan.  It  was  held  that  the  plaintiff 
could  not  recover  the  excess  in  such  an  action, 
as  it  constituted  no  part  of  his  cause  of  action: 
Ambrose  v.  Evans,  GO  Cal.  74. 

3011.    Action  to  recover  debt  secured. 

—  Where  property  is  pledged  to  secure  a  debt, 
the  pledgee  may  maintain  an  action  for  the 
debt  without  first  exhausting  the  subject  of 
the  pledge:  Ehrlich  v.  Ewald,  06  Cal.  97. 

3047.  Indorsement  of  purchase-price 
note  —  Revival  of  lien.  —  Under  this  section 
the  indorsement  and  transfer  by  a  vendor  of 
land  of  a  promissory  note  given  him  by  the 
vendee  in  payment  of  the  purchase  price  does 
not  operate  to  destroy  the  lien  of  the  vendor, 
if  he  is  subsequently  compelled  to  take  up  the 
note  by  reason  of  its  non-payment  by  the  ven- 
dee. In  such  a  case,  the  lien  of  the  vendor  is 
merely  suspended,  and  revives  when  he  takes 
up  the  note:  Bancroft  v.  Coshy,  74  Cal.  583. 

Waived  by  obtaining  personal  judg- 
ment. —  The  lien  of  a  vendor  of  land  for  the 
unpaid  purchase  price  is  not  a  specific  and  ab- 
solute charge  upon  the  land,  but  a  mere  equi- 
table right  to  resort  to  it  upon  failure  of 
payment  by  the  vendee,  and  can  be  enforced 
only  by  a  suit  in  equity.  Such  a  lien  is  waived 
by  the  vendor's  proceeding  against  the  vendee 
in  an  action  at  law,  and  by  the  recoverj'  therein 
of  an  ordinary  money  judgment  for  the  pur- 
chase price:  Fiizellv.  Leaky,  72  Cal.  477. 

3093.    Provision  for  attorney's  fee.  — 

A  promissory  note  which  provides  for  the  pay- 
ment of  an  attorney's  fee,  in  case  suit  should 
be  brought  thereon,  is  not  a  negotiable  instru- 
ment: Chase  v.   Whitmore,  08  Cal.  545. 

3095.  Warehouse  receipt.  —  Under  the 
act  of  1878,  a  warehouse  receipt  is  negotiable, 
unless  it  is  marked  non-negotiable  across  its 
face,  and  the  indorsement  thereof  by  the  party 
to  whoso  order  it  is  issued  ]3asses  the  absolute 
title  to  the  property  mentioned  therein  to  the 
indorsee:  Bishop  v.  Fulkerlh,  08  Cal.  007. 

School  warrant  is  not  a  negotiable  instru- 
ment: Shakespear  v.  Smith,  77  Cal,  638. 


3121.  Accommodation  indorsers.  — 
One  of  two  accommodation  indorsers  on  a 
promissory  note,  upon  being  sued  thereon,  has 
a  right  to  pay  the  same  without  waiting  for  a 
trial  of  the  action,  and  to  then  enforce  contri- 
bution from  his  co-indorser:  Machado  v,  Fer- 
nandez,  74  Cal.  362;  see  Leeke  v.  Hancock, 
76  Cal.  127. 

3122.  Illegality  of  consideration. — 

In  an  action  on  a  promissory  note,  a  defense 
that  the  consideration  therefor  was  illegal 
must  be  specially  pleaded  in  the  answer,  if  the 
complaint  does  not  dislose  the  illegality:  Sharon 
V.  Sharon,  68  Cal.  29.  A  promissory  note, 
given  by  the  maker  in  settlement  of  a  claim 
for  damages  for  which  he  was  not  liable,  and 
for  which  the  payee  of  the  note  admitted  he 
was  not  liable,  but  which  he  was  induced  to 
execute  by  reason  of  threats  that  if  he  did  not 
he  would  be  sued  on  the  claim,  and  thereby  be 
put  to  a  corresponding  expense,  is  without 
consideration:  Bell  v.  Bean,  75  Id.  86.  The 
payee  of  a  promissory  note,  given  for  money 
loaned  by  him  in  good  faith,  to  be  used  in 
throwing  dice,  may  maintain  an  action  thereon 
against  the  maker,  although  he  knew  the  pur- 
pose for  which  the  money  was  intended  to  be 
used,  when  it  does  not  appear  that  be  won  any 
of  the  money,  or  that  the  maker  of  the  note 
lost  any  of  it  in  the  dice-throwing:  CorUn  v. 
Wachhorst,  73  Id.  411. 

3123.  Bona  fide  indorsee. — The  pur- 
chaser of  a  promissory  note,  after  its  apparent 
maturity,  is  not  an  indorsee  in  due  course  of 
business,  and  does  not  acquire  a  title  thereto 
free  from  defects  in  the  title  of  the  person  from 
whom  he  purchased  it:  Chase  v.  Whitmore,  68 
Cal.  545;  see  note  to  sec.  3124. 

Transfer  by  depositary.  —  The  mere  pos- 
session by  a  depositary  of  a  promissory  note  in- 
dorsed in  blank  by  the  payee,  in  the  absence 
of  any  other  evidence  of  property  or  authority 
to  sell  from  the  owner,  will  not  enable  the  de- 
positary to  transfer  the  note  so  as  to  pass  a 
good  title  thereto:  Cliase  v.  Whitmore,  68  Cal. 
545.  But  in  this  case,  a  finding  that  the  plain- 
tiff had  not  ratified  the  unauthorized  transfer 
of  the  note  in  question  was  held  to  be  sup- 
ported by  the  evidence:  Id. 

3124.  Bona  fide  holder.  —  That  a  nego- 
tiable note  was  signed  by  the  maker,  who  could 
not  read  or  write  English,  believing  the  payee's 
representations  that  it  was  noc  a  note,  but  a 
mere  memorandum  of  agencj',  cannot  avail 
against  an  innocent  purchaser  for  value  be- 
fore maturity:  Bedell  v.  Herring,  77  Cal.  572. 
Where  a  note  of  a  corporation  appears  on 
its  face  to  have  been  executed  by  its  presi- 
dent in  his  own  favor,  it  is  sufficient  to  charge 
his  assignee  with  notice  of  any  want  of  au- 
thority to  execute  it:  Smith  v.  Los  Angeles  L 
&  I.  Co-op.  Ass'n,  decided  February  27,  1889. 
Promissor}''  notes  assigned  before  maturity  may 
be  pleaded  as  a  counterclaim  by  the  assignee, 
in  an  action  by  an  administrator  to  recover  a 
mortgage  debt  due  the  estate  from  the  assignee, 
although  the  notes  were  not  presented  to  the 
administrator  for  allowance,  if  an  action  could 
have  been  maintained  upon  them  at  the  com- 
mencement of  the  foreclosure  suit;  but  if  as- 
signed after  maturity,  the  assignee  takes  them 
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subject  to  all  existing  equities  between  the 
maker  and  payee,  and  under  such  circum- 
stances they  would  not  be  the  subject  of  a 
counterclaim,  and  could  not  be  pleaded  as 
such  under  section  438  of  the  Code  of  Civil 
Procedure :  Lyon  v.  Petty,  G5  Cal.  322.  A  bona 
jide  pledgee  of  a  promissoiy  note,  which  was 
executed  without  consideration,  cannot  hold 
the  mak§r  liable  thereon  to  any  greater  extent 
than  the  amount  of  the  debt  for  which  it  was 
pledged:  Bell  v.  Bean,  75  Id.  SO. 

Mala  fide  purchaser  —  Sxiit  for  cancel- 
lation of  note:  Sec  Campodonico  v.  Grossini, 
Ca  Cal.  358. 

Transfer  after  maturity. — The  trans- 
feree of  a  promissory  note,  after  its  maturitj^ 
is  not  an  indorsee  in  due  course  of  business, 
and  does  not  acquire  an  absolute  title  thereto, 
so  that  it  is  valid  in  his  hands,  notwithstand- 
ing a  defect  in  the  title  of  the  transferrer: 
Woodsnniv.  Cole,  GO  Cal.  142.  Such  a  note  is 
discharged  by  payment  to  the  paj'ee  before 
notice  to  the  maker  of  the  assignment:  Bank 
of  Stockton  V.  Jones,  05  Id.  437.  In  an  action 
on  a  i^romissory  note  against  the  maker  by  an 
indorser  after  maturity,  an  allegation  in  the 
answer,  tliat  the  consideration  received  by  the 
defendant  for  the  note  was  less  than  tiie  amount 
stated  therein,  does  not  constitute  any  defense: 
Wood  V.  Brush,  72  Id.  224.  In  such  an  ac- 
tion, the  defendant  may  set  up  any  defense 
which  he  could  have  interposed  against  the 
assignor,  and  which  existed  at  the  time  of  or 
before  notice  of  the  assignment;  but  he  cannot 
set  up  a  defense  or  counterclaim  which  has 
arisen  since  the  commencement  of  the  action: 
Id. 

Action  by  holder  —  Evidence.  — To  en- 
title the  holder  of  a  promissory  note  to  main- 
tain an  action  thereon,  ho  must  be  the  legal 
owner,  and  have  tlie  riglit  of  possession,  and 
his  ownership  nmst  be  sufficient  to  protect  the 
maker  from  a  subsequent  recovery  against 
him.  In  such  an  action,  the  defendant  may 
show  that  the  plaintiff  paid  no  consideration 
for  the  note,  and  is  not  the  legal  owner  of  it: 
WoodsHin  V.  Cole,  09  Cal.  142.  An  action  was 
brought  on  a  promissory  note  by  an  indorsee. 
The  complaint  alleged  tliat  prior  to  the  com- 
mencement of  tiie  action  the  original  paj'ee  in- 
dorsed, assigned,  and  delivered  the  note  to  the 
plaintiff.  It  was  held  that  the  plaintifi"  was 
presumed  to  be  the  owner  and  holder  of  tlie 
note  at  the  commencement  of  the  action,  and 
that  no  allegation  on  the  subject  was  required: 
Pnjce  V.  Jordan,  09  Id.  509.  The  complaint 
must  allege  tlie  non-payment.  An  allegation 
that  tlie  defendant  has  refused,  and  still  does 
refuse,  to  pay  the  principal  or  interest  of  the 
note,  or  any  part  thereof,  and  that  there  is 
now  due  the  plaintiff  a  certain  sum,  is  not  suf- 
ficient: Scrou/e  V.  Clay,  71  Id.  123.  An  an- 
swer admitting  the  execution  and  delivery  of 
the  note,  but  denying  that  the  [ilaintiff  is  the 
holder  thereof,  and  alleging  that  a  third  person 
is  the  holder,  states  merely  conclusions  of  law, 
and  raises  no  issue:  Monroe  v.  Fold,  72  Id. 
508.  An  action  was  brought  on  a  iiromissory 
note,  which  was  set  forth  in  hac  verba  in  the' 
complaint.  The  answer  was  unverilied,  and 
consisted  of  a  general  denial.  On  the  trial,  the 
plaintiff  offered  no  evidence  of  the  execution  of 
the  note.  It  was  held  that  the  evidence  was 
unnecessary,  as  the  genuineness  and  due  exe- 


cution of  the  note  were  admitted,  and  that 
prima  facie  it  was  made  when  and  where  it 
bore  date:  Brown  v.  Wddon,  71  Id.  393. 

Action  on  —  Want  of  consideration  — 
Partial  failure  of.  —  In  an  action  on  a 
promissory  note,  brought  l)y  the  original 
paj'co,  or  by  an  indorser  with  notice  or  after 
maturity,  against  the  maker,  the  total  want  of 
consideration  for  the  note  is  a  complete  de- 
fense, and  the  partial  failure  of  the  considera- 
tion is  a  defense  pro  txnto:  Brayly  v.  Henry, 
71  Cal.  481.  An  action  was  brouglit  by  an  in- 
dorse'e  before  maturity  on  a  promissory  note 
which  had  been  given  by  the  defendant  in 
payment  of  certain  hay  purchased  by  him 
from  the  original  payees.  On  the  trial,  the 
defendant  offered  to  show  that,  at  the  time  of 
the  execution  of  the  note,  the  parties  theieto, 
not  knowing  the  e.xact  quantity  of  the  hay, 
agreed  that  iT  it  fell  short  of  the  quantity 
estimated  to  have  been  sold,  a  correspond- 
ing credit  should  bo  given  on  the  note.  The 
defendant  further  offered  to  show  that  the  hay 
did  fall  short  of  the  estimated  quantitj',  and 
that  the  jjlaintiff  had  notice  of  these  facts  be- 
fore the  indorsement.  It  was  held  that  the 
evidence  was  admissible  to  show  a  partial  fail- 
ure of  the  consideration  for  the  note:  Id. 

3130.     Presentment  for  payment.  — 

Under  tlie  provisions  of  the  Civil  Code,  an  in- 
dorser on  a  promissory  note  payable  with  in- 
terest at  sight  or  on  demand  is  not  exonerated 
by  the  mere  failure  of  the  paj-ec  to  present  the 
note  for  payment,  after  its  apparent  maturity: 
Machado  v.  Fernandez,  74  Cal.  302. 

3135.  Default  in  interest  —  Option  to 
consider  as  due.  — An  option  given  to  the 
holder  of  a  promissoiy  note  of  having  the  same 
become  due  immediately  upon  default  in  the 
payment  of  the  interest  as  therein  provided,  in 
order  to  be  available  as  against  an  indorser, 
must  be  exercised  within  a  reasonable  time 
after  default;  and  a  delay  of  seven  months 
before  attempting  to  exercise  the  option  is  un- 
reasonable: Crossmore  v.  Pafje,  73  Cal.  213. 

3164.  Payment  on  account — Applica- 
tion of. — A  payment  made  on  account  of  a 
promissory  note,  in  the  absence  of  any  agree- 
ment or  direction  as  to  how  it  should  be  ap- 
Elied,  in  so  far  as  it  exceeds  the  interest  which 
as  accrued  at  the  time  of  payment,  will  be 
applied  to  the  payment  of  the  principal  of  the 
note,  and  not  to  future  or  unearned  interest: 
Monroe  v.  Fold,  72  Cal.  508.  When  part  pay- 
ment is  made  upon  the  note  of  a  corporation, 
the  personal  note  of  the  president  given  for  the 
balance  due  is  upon  a  good  consideration,  it 
being  presumed  that  the  note  of  the  corpora- 
tion was  given  up:  Ilobson  v.  J/assctf,  70  Id. 
203. 

Payment  —  Withdrawal  of  fund.  —  In 
an  an  action  on  a  note  when  the  dcfeudaut 
asserts  that  before  suit  he  deposited  the 
amount  due  on  the  note,  evidence  that  the 
money  deposited  in  the  bank  was  withdrawn 
by  him  on  his  own  check  is  admissible  to 
show  that  the  money  was  not  deposited  to  pay 
the  note,  but  for  defendant's  own  use:  Low  v. 
Warden,  77  Cal.  94. 

Payment  to  supposed  agent:  See  Quinn 
v.  Dresbach,  lb  Cal.  159. 
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3244.  Suflaciency  of  form  —  Interest. 
—An  instrument  in  the  following  form,  viz.: 
"Grass  Viillcy,  Julys,  1882.  $1,000.  Three 
years  from  date,  I  promise  to  pay  to  Daniel 
Stricldaud,  for  value  received,  in  United  States 
gold  coin,  at  tlie  rate  of  ton  per  cent  per  an- 
nual,"—  and  signed  by  the  makers,  is  a  promis- 
sory note,  and  is  in  effect  an  agreement  to  pay 
ono  thousand  dollars  three  years  after  tlie  8th 
of  July,  1SS2,  with  interest  thereon  at  the  rate 
of  ten  per  cent  per  annum:  Strkldand  v.  IIol- 
hrooke,  75  Cal.  2G8.  A  note  which  says  "we 
promise  to  pay,"  without  further  naming  the 
maker,  and  which  is  signed  "A.  Hassett, 
president,"  binds  him  personally;  the  word 
"prcoident"  being  merely  descriptio  penonce: 
Hohson  V.  Hassett,  7G  Id.  20.3. 

Corporation,  execution  of  note  by.  — A 
promissory  note  read  "We  promise  to  pay," 
etc.,  and  was  signed  "Pioneer 'Mining  Com- 
pany, John  E.  Mason,  Sup't."  The  seal  of  the 
corporation  was  not  attached.  It  was  held  in 
an  action  by  the  payee  that  parol  evidence  was 
admissible  to  show  that  it  was  understood  by 
him  to  be  the  note  of  the  company,  and  that 
the  consideration  passed  to  it:  Bean  v.  Pioneer 
Mtninrj  Co.,  G6  Cal.  451.  If  it  was  known  to 
the  payee  that  the  note  was  given  by  the  su- 
perintendent in  recognition  of  an  indebtedness 
of  the  company,  the  superintendent  is  not 
bound  on  the  note,  even  if  he  had  no  power 
to  execute  the  instrument  for  the  company:  Id. 

3261.  Bonds—  Form  of.  — A  party  who 
has  agreed  to  purchase  the  bonds  of  a  county 
is  not  bound  to  accept  them  unless  they  are 
made  in  the  mode  prescribed  by  the  act  au- 
thorizing their  issue:  Merced  County  v.  Hefjents 
of  the  Universiti/,  6(5  Cal.  25. 

Railroad  corporation  —  Power  to  issue 
—  Rights  of  bondholders:  See  McLanev. 
Place rville  .fc  S.   V.  P.  P.  Co.,  66  Cal.  606. 

Bonds  for  Indian-war  expenses  —  No- 
tice to  purchaser.  — A  honajide  purchaser  of 
bonds  issued  by  the  state  of  California  for  the 
loss  of  property  incurred  during  the  suppres- 
sion of  Indian  hostilities,  which  bonds  recite 
their  issue  in  conformity  with  the  act  of  April 
25,  1857,  and  which  are  made  payable  only 
out  of  money  thereafter  to  be  appi-opriated  by 
Congress  for  the  payment  of  such  expenses,  is 
charged  with  notice  of  all  the  conditions  im- 
posed by  the  acts  of  the  legislature  and  of  Con- 
gress, upon  the  subject  of  the  act  of  April  25, 
1857,  and  cannot  enforce  the  payment  of  the 
bonds  until  an  appropriation  therefor  has  been 
made  by  Congress:  Sutro-v.  Dunn,  74  Cal.  593. 

Municipal  bonds  —  Illegal  issue  — 
Bona  fide  holder.  —  Bonds  of  a  city,  is- 
.sued,  signed,  and  authenticated  as  required 
by  the  act  authorizing  their  issue,  are  valid 
claims  in  favor  of  a  honajide  holder,  although 
there  may  have  been  irregularity  or  fraud  on 
the  part  of  the  agent  of  the  municipality  in 
issuing  tiie  bonds:  Meyer  v.  Brown,  65  Cal.  583. 

Interest  coupons  —  Presentation  for 
audit  and  allowance.  —  It  is  no  defense 
to  a  proceeding  for  mandamus  brought  by 
an  individual  bond-holder  that  the  interest 
coupons  had  not  been  in-esented  to  the  board  of 
trustees  for  examination  and  audit,  nor  that 
there  are  other  bond-holders  interested  in  the 
fund  who  have  not  demanded  payment:  Meyer 
V.  Porter,  65  Cal.  67.     The   interest   coupons 


upon  bonds  of  the  city  of  Sacramento,  issued 
under  the  act  of  April  24,  1858,  are  not  de- 
mands which  are  required  to  be  presented  for 
allowance  to  the  auditor  or  board  of  trustees. 
Thej'  are  payable  on  presentation  to  the  treas- 
urer, whenever  there  are  funds  in  his  posses- 
sion which  have  been  appropriated  to  the 
payment  of  the  coupons  by  the  act  authorizing 
the  bonds:  Freehili  v.  Cliamberhun,  65  Id.  603. 

Payment  of  interest  —  Mandamus.  — 
Where  the  provisions  of  a  municipal  charter 
make  it  the  duty  of  the  treasurer  to  pay  the 
interest  of  certain  bonds  when  the  same  falls 
due  out  of  a  fund  provided  for  that  purpose, 
such  payment  is  a  duty  specially  enjoined  by 
law  upon  the  ofHcer,  and  may  be  enforced  by 
mandamus:  Meyer  v.  Porter,  65  Cal.  67.  An 
act  of  the  legislatui-e  abolished  the  corporation 
known  as  "The  Mayor  and  Common  Council  of 
the  City  of  Sacramento,"  and  vested  its  prop- 
erty and  rights  in  a  corporation  named  tlie 
"City  and  County  of  Sacramento."  The  act 
provided  for  the  issuing  of  bonds  of  the  city 
of  Sacramento  for  the  funding  and  payment  of 
the  debts  of  the  cit}^  that  hfty-five  per  cent 
of  the  municipal  revenues  derived  from  certain 
named  sources  be  set  apart  and  appropriated 
as  an  interest  and  sinking  fund  for  the  pay- 
ment of  the  bonds,  and  that  a  tax  be  levied 
upon  the  property  w'ithin  the  city  limits  for 
that  purpose.  A  subsequent  act  of  the  legis- 
lature created  the  "City  of  Sacramento,"  a 
municipal  corporation,  and  made  it  the  legal 
successor  of  the  city  and  county  of  Sacramento. 
It  was  held  that  it  was  the  duty  of  the  new 
corporation  to  levy  and  collect  the  tax  for  the 
payment  of  the  principal  and  interest  of  the 
bonds,  and  that  mandamus  will  lie  to  compel 
the  levy:  Meyer  v.  Brown,  65  Id.  583.  Man- 
damus will  not  lie  to  compel  the  payment  of 
interest  on  interest:  Davis  v.  Porter,  66  Id. 
658. 

Payment  —  Satisfaction  and  discharge. 
—  An  averment  in  an  answer  that  certain 
bonds  of  the  defendant  which  were  the  sub- 
ject-matter of  the  action  had  been  "paid, 
satisfied,  and  discharged,"  is  sustained  by 
proof  that  the  plaintiff  received  from  a  third 
party  a  sum  less  than  the  face  of  the  bonds, 
under  an  agreement  that  he  would  deliver 
them  up  for  cancellation :  Pobinson  v.  P.  <i:  S. 
V.  R.  P.  Co.,  65  Cal.  263. 

Overdue  coupons  —  Rights  of  pur- 
chaser: See  McLane  v.  P.  <&  S.  V.  P.  P.  Co., 
63  Cal.  606. 

3287.  Interest  —  Withholding  by 
tenant.  —  In  an  action  by  a  lessor  to  recover 
damages  for  the  breach  of  a  covenant  in  the 
lease  to  surrender  the  demised  premises  at  the 
expiration  of  the  term,  the  plaintiff  is  not  en- 
titled under  this  section  to  recover  interest  on 
the  damages  awarded  him  for  the  unlawful 
withholding,  because  such  damages  are  un- 
liquidated and  iincertain,  and  can  only  be 
made  certain  by  proof  and  adjudication:  Coburn 
v.  Goodall,  72  Cal.  498.  In  such  an  action,  the 
plaintiff  is  not  entitled,  under  section  3288  of 
the  Civil  Code,  ta  recover  interest  on  the  dam- 
ages awarded  on  the  ground  that  the  withhold- 
ing was  oppressive,  because  such  interest  is 
only  recoverable  in  cases  not  arising  from  con- 
tract: Id.  On  a  review  of  the  eviilence,  it  was 
held  that  the  finding  that  the  defendants  con- 
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tinued  in  possession  of  the  demised  premises 
from  tlie  expiration  of  the  lease  until  the  com- 
mencement of  the  action  was  sustained,  and 
that  the  evidence  tending  to  show  the  amount 
of  the  damages  caused  by  the  witlihalding  waa 
properly  admitted:  Id. 

3294.  Exemplary  damages  may  be 
awarded  in  absence  of  malice.  —  Under 
this  section,  the  awarding  of  exemplary  dam- 
ages for  tortious  acts  is  not  confined  to  cases 
in  which  malice  on  the  part  of  the  defendant 
appears:  St.  Ores  v.  McGlasher,  7-4  Cal.  148. 
Exemplary  damages  are  also  properly  assessed 
in  an  action  for  assaiilt  and  battery  where  the 
evidence  satisfied  the  .jury  that  the  assault  waa 
maliciously  made:  Bumly  v.  Mar/hiess,  76 
Id.  432.  And  a  charge  that  plaintiff  could  re- 
cover only  actual  damages  is  pi-opcrly  refused, 
where  there  is  evidence  of  a  wanton  and  ma- 
licious trespass  by  the  defendants:  Waters  v. 
Dumas,  7G  Id.  563. 

3300.  Breach,  of  contract  to  construct 
levee  —  Loss  of  possible  profits.  —  In  an 

action  to  recover  damages  for  the  breach  of  a 
contract  whereby  the  defendant  agree<l  to  con- 
struct a  levee  around  certain  swamp  and  over- 
flowed land  for  the  purpose  of  reclaiming  it, 
the  plaintiff  is  not  entitled  to  recover  damages 
on  account  of  the  loss  of  possible  profits  which 
might  have  accured  to  hiui  under  a  lease  of 
the  land  executed  by  him,  without  the  knowl- 
edge of  the  defendant,  after  the  breach  of  the 
contract:   Wallace  v.  Ah  Sam,  71  Cal.  197. 

3301.  Amount  of  damages  must  be 
proved. — In  an  action  to  recover  damages 
for  the  breach  of  a  contract,  the  amount  of 
damages  caused  by  the  alleged  breach  is  to  be 
proved  as  a  fact:  Parke  v.  Frank,  75  Cal.  364. 

3302.  Special  damages  must  be 
averred.  —  An  action  was  brought  to  recover 
damages  for  the  breach  of  a  contract  whereby 
the  defendant  agreed  to  pay  to  a  creditor  of 
the  plaintiff  a  certain  sum  of  money  intrusted 
to  luin  by  the  latter  for  such  purpose.  On  the 
trial,  for  tiie  purpose  of  showing  the  damages 
caused  Ijy  reason  of  the  non-payment  by  the 
defendant,  the  plaintiff,  against  the  objection 
of  the  defendant,  gave  evidence  that  a  credi- 
tor had  brought  an  action  against  him  for  the 
money,  in  which  his  property  had  been  at- 
tached and  sold  at  a  sacrifice  as  perishable,  to 
his  consequent  injury.  It  was  held  that  the 
damages  were  not  such  as  naturally  flowed 
from  the  breach  of  the  contract,  and  that  evi- 
dence thereof  was  inadmissible,  without  an 
averment  in  the  complaint  of  special  circum- 
stances entitling  the  plaintiff  thereto,  of  which 
the  defendant  had  knowledge  at  the  time  of 
entering  into  the  contract:  Mitchell  v.  Clarke, 
71  Cal.  163. 

3306.  Covenant — Action  for  breach 
—  Penalty:  See  People  v.  Central  Pacijic  /.'. 
R.  Co.,  76  Cal.  29. 

Breach  of  covenant  to  give  posses- 
sion. —  In  an  action  by  a  lessee  of  f.irining 
land  to  recover  for  a  breach  of  a  covenant  in  the 
lease  to  be  let  into  possession,  the  court,  at  the 
request  of  the  plaintiff,  instructed  the  jury,  in 
effect,  that  the  plaintiff  waa  entitled  to  recover 


the  value  of  the  crop  that  might  have  been 
raised  on  the  land  by  an  average  farmer  dur- 
ing the  term,  less  the  cost  of  raising  it,  ...  . 
and  that  they  might  consider  the  fact  that  the 
plaintiff  had  the  stock  and  utensils  to  work  and 
cultivate  the  land,  without  hiring  it  done.  At 
the  request  of  the  defendant,  the  court  further 
instructed  the  jury  that  in  assessing  the  plain- 
tiff's damage  they  could  not  consider  damages 
resulting  from  the  loss  of  his  labor  or  of  the 
use  of  his  teams.  It  was  held  that  the  instruc- 
tions were  proper,  and  were  not  conflicting: 
Rice  V.  Whitmore,  74  Cal.  619. 

Covenants  for  purchase  and  sale  — 
Performance.  —  "Where  a  lease  contains  a 
provision  giving  the  lessee  the  privilege  of 
purchasing  the  demised  premises  at  any  time 
during  the  term,  upon  the  payment  of  a  stipn- 
lated  sum  to  the  lessors,  the  covenants  for  the 
payment  of  the  purchase  pries  by  the  lessee, 
and  for  a  conveyance  by  the  lessors,  aro  mu- 
tual and  dependent,  and  neither  party  can  put 
the  other  in  default  without  tendering  a  per- 
formance on  his  part,  unless  the  other  party 
waives  such  performance:  Heine  v.  Trcarlu:ell, 
72  Cal.  217.  An  allegation  by  the  lessee  that 
ever  since  a  day  prior  to  the  expiration  of  the 
lease,  "  he  has  been  and  still  is  ready  and  will- 
ing to  perform  each  and  all  of  the  covenants 
and  conditions  of  said  agreement  on  his  part 
to  be  kept  and  performed,  and  to  pay  to  the 
lessors  the  full  sum  thereby  agreed  to  be 
paid,  upon  the  performance  on  their  part  of 
the  covenants  and  conditions  by  them  so  to  be 
kept  and  performed,"  is  not  an  averment  th:it 
he  tendered  the  purchase  price:  Id.  The  re- 
fusal of  the  lessor  to  convey  after  the  termina- 
tion of  the  lease  does  not  relieve  the  lessee  of 
the  necessity  of  proving  a  previous  tender:  Id. 

Evidence  of  special  damage. — An  action 
was  brought  to  recover  damages  for  the  breach 
of  a  contract  whereby  the  dciendant  agreed  to 
buy  in  certain  land  owned  by  the  plaintiff  at  a 
tax  sale,  and  to  allow  the  plaintiff  to  redeem 
the  same  within  a  specified  time.  The  com- 
plaint alleged  that  the  defeudant  had  refused 
to  allow  tlie  plaintiff  to  redeem,  had  trans- 
ferred the  tax  certificates  to  a  third  person, 
and  that  the  latter  had  i)rocurcd  a  tax  deed 
for  the  land,  and  had  brought  an  action 
founded  thereon  against  the  plaintiff  to  quiet 
his  title.  There  was  no  averment  in  the  com- 
plaint that  the  plaintiff  had  been  dispossessed 
of  the  land,  or  of  any  special  damage.  It  was 
held  that  evidence  of  the  value  of  the  rents 
and  profits  of  the  land,  and  of  expenses  in- 
curred by  tlie  plaintiff  in  the  action  to  quiet 
title,  were  inadmissible:  Hancock  v.  Huhbrll,  71 
Cal.  537;  and  further,  tiiat  the  refusal  of  the 
court  to  permit  the  plaintiff  to  amend  his  com- 
plaint during  tiie  progress  of  the  trial,  by 
alleging  the  expenses  incurred  by  him  in  the 
action  to  quiet  title,  was  not  an  abuse  of  dis- 
cretion, as  the  anjendment  would  have  necessi- 
tated a  continuance  without  any  fault  on  the 
part  of  the  defendant:  Id. 

3308.  Contract  for  the  sale  of  per- 
sonal property.  —  The  measure  of  damages 
in  an  action  l)y  tiie  buyer  against  the  seller  to 
recover  for  tlic  breach  of  a  contract  for  the 
sale  and  delivery  of  personal  property  is  pre- 
scribetl  by  sections  33U8  and  3354  of  the  Civil 
Code:   Ballard  v.  Stone,  (Tt   Cal.  477.     In  such 
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an  action,  money  paid  by  the  plaintiff  to  a 
third  person,  in  pursuance  of  tiic  contract, 
may  bo  recovered  trom  the  defendant:  Id.  A 
los3  resulting  to  tlio  vendee  iii  a  contract  of 
sale  from  a  failure  to  realize  upon  a  contract 
•with  a  tliird  person,  which  wan  known  to  the 
vendor  at  the  time  of  the  sale,  was  held  too 
remote  to  be  recovered  as  damai^es  from  the 
vendor  for  a  delay  in  delivering  the  goods,  al- 
though the  delay  was  the  cause  of  the  vendee's 
failure  to  realize  upon  his  contract:  Friend  and 
Tern)  Lumber  Co.  v.  Miller,  C7  Id.  464;  see 
McKay  v.  Riley,  05  Id.  023.  Where  the  goods 
have  no  market  value,  the  i^laiutiff  may  re- 
cover as  damages  the  difference  between  the 
price  to  be  paid  by  him  and  an  advanced  price 
for  which  he  had  agreed  to  sell  the  goods  to  a 
third  person,  on  tlie  faith  of  the  contract:  Mc- 
Kay V.  nUey,  05  Id.  Oi'S. 

Agreement  for  manufacture  of  lum- 
ber. —  Measure  of  damages  for  breach  of:  See 
Winans  v.  Sierra  Lumber  Co.,  66  Cal.  01. 

Damages,  wlien  excessive:  See  Cochran 
v.  Jrwcll,  71  Cal.  509. 

Duty  of  plaintiff  to  lighten  damages: 
See  Winans  v.  Sierra  Lumber  Co.,  08  Cal.  01. 

3318.  In  action  for  breach,  of  con- 
tract of  agency,  the  plaintiff  failed  to  prove 
as  a  fact  the  amount  of  damages  actually  sus- 
tained, leaving  its  determination  to  the  dis- 
cretion of  the  jury,  and  it  was  held  sufficient 
ground  for  a  new  trial:  Parle  v.  Frank,  75 
Cal.  364. 

3333.  Damages  to  land  not  described 

in  complaint.  — In  an  action  to  recover  dam- 
ages for  the  diversion  of  a  stream,  the  plaintiff 
cannot  recover  damages  for  injuries  caused  by 
the  diversion  to  lands  owned  by  him  which 
are  not  described  in  the  complaint;  and  where 
the  findings  show  that  such  damages  were 
allowed,  the  error  may  be  taken  advantage  of 
on  an  appeal  from  the  judgment,  notwith- 
standing the  same  is  not  speciiied  as  error  in 
the  bill  of  exceptions  or  statement  on  the  mo- 
tion for  a  new  trial:  Heinlen  v.  Heilbron,  71 
Cal.  557. 

Excessive  damages  for  diversion  of 
water,  causing  loss  of  plaintiff's  cattle:  See 
Heilbron  v.  Kings  River  &  F.  C.  Co.,  76  Cal. 
11. 

3334.  Iiiqmdating  damages  for  fail- 
ure to  deliver  possession  of  land:  See 
Eva  v.  McMahon,  77  Cal.  467. 

3336.     Property  covered  by  chattel 

mortgage  —  Instructions.  —  An  action  was 
brougiit  against  a  sheriff  to  recover  damages 
for  the  conversion  of  certain  personal  property, 
of  part  of  which  the  plaintiffs  were  the  own- 
ers, and  on  the  remainder  of  which  they  held 
a  chattel  mortgage.  On  the  trial,  the  coart 
instructed  the  jury  that  if  they  found  that  the 
plaintiffs  were  the  owners  or  entitled  to  the 
possession  of  the  property  as  pledgees,  and 
that  the  defendant  wrongfully  converted  it, 
the  detriment  caused  thereby  was  presumed  to 
be  the  value  of  the  property  at  the  time  of  the 
conversion,  with  interest  from  that  time,  and 
a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property. 
It  further  instructed  them  that  if  they  found 


tliat  tlie  defendant  levied  upon,  sold,  and  con- 
verted that  ])ortion  of  the  property  upon  which 
the  plaintiffs  hold  .a  chattel  mortgage,  and  that 
he  neither  paid  nor  tendered  to  the  jilaintiffs 
the  amount  of  the  mortgage  debt  with  interest, 
nor  deposited  the  amount  thereof  with  the 
county  clerk  to  their  order,  then  as  to  that 
particular  property,  the  plaintiff's  were  entitled 
to  a  verdict  for  the  amount  of  the  mortgage 
debt,  with  interest.  It  was  held  that  the  in- 
structions were  proper:  Sherman  v.  Finch,  71 
Cal.  68.  In  such  an  action,  to  entitle  the 
plaintiff  to  compensation  for  time  and  money 
spent  in  pursuit  of  the  property,  the  evidence 
must  show  that  money  was  properly  spent, 
and  time  lost  in  the  pursuit,  and  the  amount 
thereof.  When  that  is  done,  it  is  for  the  court 
or  the  jury,  as  the  case  may  be,  to  allow  a  fair 
compensation  therefor:  Id. 

Agreement  to  cut  wood  —  Retention 
of  property  by  vendor  until  paj^ment  of 
price.  —  An  action  was  brought  to  recover 
damages  for  the  conversion  of  certain  wood 
■which  had  been  cut  from  the  land  of  the 
plaintiff  by  one  Eachael  Bashore,  under  an 
agreement  whereby  the  latter  was  to  cut  the 
wood,  and  when  cut  it  was  to  remain  the 
property  of  the  plaintiff  until  she  had  paid 
therefor  at  the  rate  of  one  dollar  a  cord.  This 
price  was  never  paid.  After  the  wood  was 
cut,  it  was  seized  and  sold  as  the  property  of 
the  Inisband  of  Rachael  Bashore,  under  an  exe- 
cution issued  against  him.  It  was  held  that 
the  plaintiff  did  not  have  a  mere  lien  on  the 
wood  to  the  extent  of  cue  dollar  a  coi\l,  but 
had  the  exclusive  property  therein,  and  was 
entitled  to  recover  its  entire  value  as  damages 
for  its  conversion:  Stoles  v.  B alaam.1 3  Ca.\.  154. 

3346.  Growing  fruit-trees. — The  meas- 
ure of  damages  for  the  destruction  of  fruit- 
bearing  trees  is  the  value  of  such  trees  on  the 
premises  in  their  growing  state,  and  not  as 
taken  up  and  removed  from  the  place:  Mont- 
gomery  v.  Lode,  72  Cal.  75. 

3360.  Nonsuit.  —  In  an  action  where  the 
evidence  shows  a  breach  of  the  contract,  the 
plaintiff  is  entitled  to  recover  nominal  dam- 
ages, although  no  actual  damages  are  proved, 
and  a  judgment  of  nonsuit  on  the  ground  that 
no  damages  have  been  shown  is  erroneous: 
Hancock  v.  Hubbell,  71  Cal.  537.  A  judgment 
for  one  cent  damages  entered  upon  a  special 
verdict  in  favor  of  the  plaintiff  for  "nominal 
damages,"  if  in  other  respects  proper,  will  not 
be  set  aside  for  uncertainty  in  the  verdict:  Da- 
vidson V.  Devine,  71  Id.  519. 

8384.  Parol  contract  for  sale  of  land 
—  Part  performance.  — Possession  of  a  lot 
of  land  under  a  parol  contract  for  the  sale 
thereof,  the  expenditure  of  money  in  its  im- 
provement, and  partial  payments  of  the  pur- 
chase i^rice,  constitute  part  performance  of  the 
contract  which  takes  it  out  of  the  statute  of 
frauds,  and  entitles  the  vendee  to  a  specific 
performance  of  the  contract:  Day  v.  Cohn,  05 
Cal.  508. 

Discretion  of  court  of  equity  as  to  spe- 
cific performance.  —  A  court  of  equity  may 
refuse  to  specifically  enforce  a  contract  which 
is  good  at  law,  and  which  equity  would  refuse 
to 'cancel:  Kelly  \.  C.  P.  R.  R.,'74:  Cal.  557. 
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Ambigtiity  —  Covenant  to  furnish  wa- 
ter right.  —  In  an  action  to  compel  the  spe- 
cific performance  of  a  covenant  in  a  contract 
for  the  sale  of  land,  whereby  the  vendors 
agreed  to  also  sell  "  a  full  and  abundant  water 
right "  for  the  land,  the  complaint  must  allege 
the  purpose  for  which  the  water  right  was  to 
be  "  full  and  abundant."  If  it  does  not,  a  de- 
murrer on  tlie  ground  of  ambiguity  should  be 
sustained:  Durkee  v.  Cota,  74  Cal.  313.  Where 
a  complaint  sets  out  a  copy  of  the  contract 
upon  wliich  the  action  is  brought,  and  such 
contract  is  ambiguous,  tlie  pleader  should  put 
some  definite  construction  upon  it  by  aver- 
ment: Id. 

3386.  Right  of  plaintiff  as  to  the  spe- 
cific thing.  — If  the  plaintiff  cannot  have  the 
contract  enforced,  he  cannot  concern  himself 
with  what  the  defendant  does  with  the  prop- 
erty: Kelhj  V.  C.  P.  R.  li.,  74  Cal.  557. 

3390.  Contract  must  be  definite  and 
certain.  —  The  specific  performance  of  a  con- 
tract cannot  be  had  unless  the  thing  agreed  to 
be  done  is  definite  and  certain  in  its  terms  and 
in  itself,  and  the  party  claiming  performance 
establishes  by  clear  and  satisfactory  proof  the 
existence  of  the  contract  as  he  alleges  it:  Ma- 
gee  V.  McMamis,  70  Cal.  553;  see  Burnett  v. 
KiiUak,  70  Id.  535. 

Contract  for  sale  of  land  —  Inadequacy 
of  consideration.  —  A  vendor,  under  a  con- 
tract for  the  sale  of  land,  by  accepting  the 
purchase  price  agreed  to  bo  jmid  therefor,  and 
delivering  a  deed  in  which  a  portion  of  the 
land  was  fraudulently  omitted,  though  sup- 
posed by  the  vendee  to  include  the  whole, 
waives  his  right  to  object  to  a  specific  perform- 
ance of  the  contract  on  the  ground  of  the  in- 
adequacy of  the  consideration:  Nicholson  v. 
Tarpey,  70  Cal.  608.  A  plaintiff  upon  obtain- 
ing relief  is  entitled  to  an  accounting  of  the 
rents  and  profits  received  by  the  detendant: 
Swain  v.  Burnette,  7G  Id.  299. 

Agreement  to  purchase  at  foreclosure 
Bale,  and  convey  to  plaintiff,  wlien  enforced: 
Niinez  V.  Morgan,  11  Cal.  427. 

Contract  for  indemnity  —  Agreement 
to  execute  note  and  mortgage.  —  An  ac- 
tion was  brought  to  procure  the  specific  per- 
formance of  a  parol  contract.  Tlie  complaint 
alleged  that  the  plaintiff,  having  become  liable 
as  the  accommodation  surety  for  the  defendant 
on  two  promissory  notes,  bearing  a  given  i-atc 
of  interest,  entered  into  a  contract  with  her 
whereby  she  promised,  in  consideration  of  his 
joining  witli  her  in  the  execution  of  a  new  note 
for  six  hundred  dollars,  payable  six  months 
after  date,  at  a  difierent  rate  of  interest,  to 
secure  him  against  liability  on  the  three  notes 
by  giving  him  her  individual  note  secured  by  a 
mortgage  upon  her  homestead  property,  the 
note  to  be  made  payable  to  liim  at  the  same 
time  as  the  six-huuchcd-dollar  note,  in  a  sum 
equal  to  the  whole  amount  then  due  on  the 
three  notes,  and  to  bear  the  same  rate  of  in- 
terest, and  the  mortgage  to  be  made  in  such  an 
amount  as  would  secure  him  against  any  lia- 
bility by  rcaaon  of  his  becoming  her  surety. 
The  court  found  tlic  contract  as  alleged  in  the 
complaint,  except  that  it  was  made  in  consid- 
eration of  the  plaintiff  becoming  surety  on  a 
note  payable  one  year  after  date.     It  was  held 


that  specific  performance  of  the  contract  could 
not  be  had,  —  1.  Because  the  contract  aa 
alleged  in  the  complaint  and  as  found  by  the 
court  differed  in  the  consideration;  and  2.  Be- 
cause the  contract  was  indefinite  and  uncertain, 
both  as  to  the  time  of  payment  of  the  note  and 
mortgage,  and  as  to  the  amount  for  which  tho 
mortgage  was  to  be  given,  and  the  rate  of  in- 
terest on  the  note:  Alajcev.  McManus,  70  Cal. 
553. 

Proviso  by  father  to  convey  land  to 
daughter,  when  enforced:  Burlingame  v.  liow- 
land,  11  Cal.  315. 

3391.  Contract  executed  by  agent  — 
Approval  by  principal.  —  A  written  con- 
tract for  the  sale  of  real  estate  executed  Ijy  an 
agent  of  the  owner,  upon  tho  express  condi- 
tion that  it  was  subject  to  his  approval,  can- 
not, after  his  death,  be  specifically  enforced 
against  his  personal  representative,  if  he  did 
not  approve  the  contract  before  his  death:  Es- 
tate of  Did;  74  Cal.  284. 

Fraudulent  misrepresentations  —  In- 
jury. —  Fraudulent  misrepresentations,  by 
which  the  defendant  was  induced  to  enter 
into  the  contract,  and  by  which  third  persona 
woidd  be  injured,  constitute  a  defense  to  a 
suit  for  specific  performance:  Kelly  v.  Central 
Pacific  R.  R.  Co.,  74  Cal.  557;  such  misrep- 
resentations constitute  a  defense,  although 
neither  the  defendant  nor  third  persons  would 
be  injured  by  the  enforcement  of  the  contract: 
Id. 

Lease  with  privilege  to  purchase, 
when  without  consideration,  so  as  to  bar 
an  action  for  a  specific  performance:  See  Mor- 
rill \.  Everson,  11  Cal.  114. 

3392.  Delay :  See  Phillips  v.  Decl;  76  Cal. 
384;  Requa  v.  Snow,  76  Id.  590;  Molaskcy  v. 
Pcery,  70  Id.  84.  An  action  was  brought  by 
a  vendee  under  a  verbal  contract  for  the  sale 
of  several  distinct  tracts  of  land,  to  procure 
the  specific  enforcement  of  the  contract,  on 
the  ground  of  part  performance.  The  con- 
tract provided  that  the  vendee  sliould  pay  for 
the  land  within  a  reasonable  time.  The  com- 
plaint showed  that  the  plaintiff  did  not  offer 
to  pay  for  the  land  until  two  years  and  three 
months  after  the  date  of  the  contract,  and 
failed  to  allege  any  excuse  for  the  delay,  or 
facts  showing  an  acquiescence  by  the  vendor. 
It  was  held,  on  a  demurrer  to  the  coi7iplaint, 
that  the  court  would  not  presume  that  tho 
oO'cr  to  pay  was  made  within  a  reasonable 
time:  Foiuler  v.  Sutherland,  68  Id.  414;  see 
also  O'Donnellw.  Jackson,  09  Id.  622;  Mnjccy. 
McManus,  70  Id.  553.  In  such  a  case,  the  acts 
which  constitute  the  part  performance  xuu.>t 
be  distinctly  and  clearly  stated  in  the  com- 
plaint, and  an  allegation  that  the  vendee  en- 
tered upon  the  premises  and  made  valuable 
improvements  is  insufficient:  Foivlcr  v.  Suther- 
land, OS  Id.  414. 

Complaint  for  specific  performance  of 
a  contract  required  by  the  statute  of  frauds 
to  be  in  writing  need  not  aver  that  it  was  in 
writing:  Nunez  v.  Morgan,  77  Cal.  427;  see 
Swain  V.  Burnette,  70  Id.  299;  Moritz  v.  Lavillc, 
decided  June  20,  1SS8. 


3399.    Reformation    of    contract    for 
sale  of  land  where  the  contract  calls  for  more 
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land  than  the  grantor  owns:  Sec  ^m  v.  Mc- 
Mahov,  77  Cal.  4G7.  When  it  appears  that 
one  of  the  parties  to  a  written  agreement 
knew  at  the  time  of  its  execution  that  it  did 
not  truly  express  the  intention  of  the  parties, 
and  also  knew  that  the  other  party  signed  it 
supposing  the  intention  to  bo  correctly  ex- 
pressed, a  case  for  revision  is  made  out  under 
this  section.  The  right  of  revision  does  not 
depend  upon  the  fact  tliat  he  might  have  dis- 
covered the  mistake  before  signing  the  instru- 
ment: JJiijijins  V.  Parsons,  G5  Id.  280. 

3406.  Rescission  of  contract  for 
fraud:  See  Wilson  v.  Moriarty,  76  Cal.  03; 
Maxi'ini  v.  Pizzoni,  70  Id.  031;  Newman  v. 
Smiih,  11  Id.  22.  A  court  of  equity  has  juris- 
diction of  an  action  brought  to  set  aside  a  deed 
alleged  to  have  been  fraudulently  executed 
many  years  before  the  commencement  of  the 
action,  and  to  charge  the  grantees  therein  as 
trustees  of  the  land  conveyed,  notwithstanding 
the  complaint  alleges  that  the  deed  was  exe- 
cuted without  consideration.  In  such  a  case, 
the  remedy  by  ejectment  is  not  adequate:  Duff 
V.  Duff,  71  Id.  513.  In  such  an  action,  where 
issues  are  raised  as  to  whether  the  person 
alleged  to  have  been  defrauded  was  the  owner 
of  the  land,  or  was  a  mere  trustee  holding  the 
legal  title  for  the  benefit  of  certain  third  par- 
ties who  paid  the  purchase  price  therefor,  a 
finding  that  he  "was  the  owner  of  the  legal 
title  of  the  land,"  and  "did  not  acquire  the 
legal  title  in  trust  for  other  persons,"  is  not 
sufficient:  Id.  So  where  an  issue  is  raised  as 
to  notice  by  him  of  the  fraudulent  deed,  a  find- 
ing that  he  had  no  actual  knowledge  or  infor- 
mation thereof,  is  not  sufficient:  Id.  The 
complaint  held  to  show  that  the  property  in 
question  had  been  fraudulently  acquired  by  the 
defendants,  and  that  the  plaintifl's'  right  of  ac- 
tion had  not  been  lost  by  laches  or  delay:  Id. 

3433.  Waste.  —  An  entry  upon  land,  and 
digging  up  and  removing  fruit-trees  growing 
upon  it,  is  waste,  and  an  injury  to  the  inheri- 
tance, and  are  acts  which  a  court  of  equity 
may  enjoin:  Silva  v.  Garcia,  05  Cal.  591.  In  an 
action  of  ejectment,  the  plaintifi"  is  entitled 
to  an  injunction  to  restrain  the  defendant 
from  committing  irreparable  waste  on  the  de- 
manded premises  pending  the  determination 
of  the  issue  as  to  ownership,  unless  it  appears 
that  the  title  of  the  plaintifi"  is  bad,  or  at  least 
that  there  is  no  reasonable  ground  for  the  as- 
sertion of  title  by  him.  The  mere  existence 
of  a  doubt  as  to  the  title  does  not  of  itself  con- 
stitute a  sufficient  ground  for  refusing  the  in- 
junction: IIuiU  V.  Sleese,  75  Id.  020. 

Trespass  —  Irreparable  injury.  —  Be- 
fore a  court  of  equity  will  interfere  to  restrain 
a  trespass,  it  must  appear  that  the  injury  to 
result  from  the  trespass  will  be  irreparable  in 
its  nature;  it  is  not  sufficient  sim^jly  to  allege 
that  fact,  but  it  must  be  shown  how  and  why 
it  will  be  so:  Mechanics'  Foundry  of  San  Fran- 
cisco V.  Pijall,  75  Cal.  001.  A  trespass  will  not 
be  restrained  merely  because  the  trespasser  is 
insolvent:  Id.;  see  Hunt  v.  Steese,  75  Id.  020. 

Restraining  working  of  mine.  —  An 
action  was  brought  to  enjoin  the  defendants 
from  extracting  and  removing  ore  from  a  cer- 
tain mining  claim  owned  by  the  x^laintifi's. 
The  answer  averred  in  efi"eet  that  the  defend- 


ants were  lawfully  in  possession  of,  and  were 
engaged  in  working  and  mining,  the  claim, 
under  a  contract  between  the  plaintiffs  and 
themselves,  which  entitled  them  to  continue 
the  working,  but  did  not  set  forth  the  con- 
tract, cither  in  hcec  verba,  or  according  to  its 
legal  intendment.  It  was  held  that  the  allega- 
tions of  the  answer  were  merely  conclusions  of 
law,  and  that  evidence  of  the  contract  was  in- 
admissible: Wheeler  v.  West,  71  Cal.  126. 

Diversion  of  water:  See  Ileilbron  v. 
Fowler  Switch  C.  Co.,  75  Cal.  426. 

Restraining  supervisors  —  Auditing 
illegal  claims. — An  injunction  will  not  lie 
at  the  instance  of  a  tax-payer  of  a  county  to 
restrain  the  board  of  supervisors  from  examin- 
ing, auditing,  or  ordering  paid  certain  claims 
on  the  ground  that  the  same  are  not  proper  or 
valid  demands  against  the  county:  Merriam  v. 
Board  of  Supervisors  of  Yuba  County,  72  Cal. 
517. 

Opening  public  street  —  Repeal  of 
act  authorizing.  —  An  injunction  to  re- 
strain the  board  of  trustees  of  the  town  of 
Alameda  from  proceeding  with  the  opening  of 
a  public  street  under  the  act  of  March  23, 
1876,  granted  after  the. repeal  of  the  act,  is 
unnecessary,  irregular,  and  erroneous:  Cohen 
V.  Gray,  70  Cal.  85. 

Sale  of  stock  for  delinquent  assess- 
ment: See  Burham  v.  S.  F.  Fuse  Mfg.  Co.,  76 
Cal.  26. 

Removal  of  county  seat  —  Declaring 
result  of  election.  —  An  injunction  will  not 
lie  to  restrain  the  board  of  supervisors  of  a 
county  from  giving  notice,  as  required  by  sec- 
tion 3981  of  the  Political  Code,  of  the  resulb 
of  an  election  held  by  their  order  upon  the 
question  of  the  removal  of  the  county  scat,  on 
the  ground  that  the  election  was  illegally  or- 
dered Ijy  the  board  by  reason  of  their  want  of 
jurisdiction:  People  ex  rel.  Attorney-General  v. 
Board  of  Supervisors,  75  Cal.  179. 

Injunction  to  restrain  legal  proceed- 
ings.—  Proceedings  at  law  will  not  be  re- 
strained by  injunction,  if  the  party  applying 
therefor  has  lost  bis  defense  at  law  through 
his  own  negligence,  or  has  omitted  to  move  for 
a  new  trial  within  the  time  required  by  lav/: 
Kelley  v.  Kriess,  08  Cal.  210.  An  action  was 
brought  to  recover  the  possession  of  certain 
land.  The  answer  denied  the  allegations  of 
the  complaint,  and  pleaded  in  bar  of  the  ac- 
tion certain  judgments  rendered  in  other 
actions,  which  were  alleged  to  have  deter- 
mined adversely  to  the  plaintifi"  the  title  to  the 
land  in  controversy.  The  defendants  also  filed 
a  cross-complaint  for  an  injunction  restrain- 
ing the  plaintifi"  from  assarting  any  title  to  the 
land,  on  the  ground  that  his  action  was  vexa- 
tious. During  the  pendency  of  the  action, 
the  defendants,  upon  affidavits  and  the  judg- 
ment rolls  in  the  actions  pleaded  in  bar,  moved 
for  an  order  perpetually  enjoining  the  plaintiff 
from  further  prosecuting  the  action.  The 
court  granted  the  motion.  It  was  held  that 
the  order  was  erroneous:  Peterson  v.  Weii.s- 
bein,  70  Id.  423. 

Foreclosure  sale  —  Cloud  on  title.  —  A 
sale  under  a  judgment  for  the  foreclosure  of  a 
lien  will  not  create  a  cloud  upon  the  title,  or 
in  any  manner  affect  the  rights  of  one  owning 
the  fee  and  in  the  actual  possession  of  the 
land,  but  not  a  party  to  the  judgment;  and  a 
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court  of  equity  will  not  enjoin  the  sale  at  his 
instance:  Roman  Catholic  Archhitihop  of  San 
Francisco  v.  Shipman,  C9  Cal.  oS6. 

Execution  of  judgment  wlien.  enjoined. 
—  A  judgment  debtor  is  entitled  to  an  injunc- 
tion restraining  the  execution  of  a  judgment 
at  law,  if  the  grounds  upon  which  the  injunc- 
tion is  sought  could  not  have  been  made  a 
defense  to  the  former  action,  or  if  he  was 
prevented  from  making  the  defense  by  reason 
of  the  fraudulent  conduct  of  the  judgment 
creditor:  Kelhy  v.  Kricss,  GS  Cal.  210;  iJut  an 
injunction  will  not  lie  to  restrain  the  enforce- 
ment of  an  execution  issued  on  a  judgment  by 
default  rendered  in  a  justice's  court,  which  is 
void  on  it3  face  for  the  reason  that  the  court 
never  acquired  any  jurisdiction  of  tlic  person 
of  the  defendant.  In  such  a  case,  the  defend- 
ant has  an  adequate  remedy  at  liw,  by  motion 
in  the  justice's  court,  to  set  aside  the  execu- 
tion: Luco  V.  Brown,  73  Id.  3.  A  married 
woman  is  entitled  to  an  injunction  to  restrain 
a  threatened  sale,  under  an  execution  against 
her  husband,  of  real  property  purchased  by 
her  during  coverture  in  her  own  name  and 
with  her  separate  propertj':  Tihhdti  v.  Fore, 
70  Id.  242.  In  such  a  case,  the  execution  sale 
would  cast  a  cloud  upon  her  title,  because,  in 
an  action  of  ejectment  brought  by  the  execu- 
tion purchaser  founded  upon  the  sheriff's 
deed,  she  would  be  compelled,  in  order  to 
overcome  the  presumption  that  the  land  was 
community  property,  to  introduce  evidence 
dehors  the  record,  sliowing  that  the  purchase 
was  made  with  her  separate  estate:  Id.  The 
enforcement  of  a  judgment  by  default  rendered 
in  a  justice's  court  will  not  be  restrained  in 
equity  on  the  ground  that  the  same  was  taken 
through  the  inadvertence  and  excusable  neglect 
of  the  judgment  debtor,  after  a  motion  made 
by  him  in  the  justice's  court,  under  section  859 
of  the  Code  of  Civil  Procedure,  to  bo  relieved 
from  the  judgment  on  such  ground,  has  been 
denied:  Reagan  v.  Fitzgerald,  75  Cal.  230. 

3429.      Acknowledgment    of  debt  — 

Written  contract.  —  Certain  letters  written 
to  the  plaintiflf  by  the  defendant  examined,  and 
held  to  be  a  sufBcient  acknowledgment  of  his 
indebtedness  to  the  plaintiff  to  constitute  a 
contract,  obligation,  or  liability  founded  lapon 
an  instrument  in  writing:  Osmentv.  McElrath, 
68  Cal.  4G6. 

3439.    Fraudulent  conveyances.  —  A 

conveyance  of  land  made  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  grantor, 
is  void  as  to  such  creditors  who  may  levy 
upon  and  sell  the  land  as  if  no  conveyance  had 
been  made:  Bull  v.  Ford,  C6  Cal.  170.  But  a 
conveyance  for  the  i^urpose  of  defrauding  the 
creditors  of  the  grantor  is  valid  and  binding 
as  between  the  partie3>  and  as  to  all  other 
persons  except  creditors  of  the  grantor:  Frink 
V.  Roe,  70  Id.  29G.  Under  tlie  statute  of 
frauds  of  1850,  a  sale  with  the  intent  to  de- 
fraud subsequent  purchasers  is  fraudulent  as 
against  such  purchasers  for  a  valuable  consid- 
eration and  without  notice,  and  as  against 
such  purchasers  with  notice  if  the  grantee  in 
the  fraudulent  conveyance  was  privy  to  the 
fraud.  But  the  validity  of  the  couve3-ancc 
cannot  be  questioned  in  an  action  of  ejectment 
if  the  pleadings  contain  no  proper  allegations 


of  the  fraud:  Id.  A  sale  of  personal  property 
in  payment  of  an  antecedent  indebtedness  is 
not  void  under  this  section,  although  the 
vendee  knew  that  the  efifcct  of  the  sale  would 
be  to  hinder  and  delay  other  creditors  of  the 
vendor  in  the  collection  of  their  debts:  Ross  v. 
Sedjicick,  09  Id.  247.  As  to  what  is  a  sufficient 
consideration,  see  also  3forroxv  v.  Graves, 
77  Id.  219.  And  a  transfer  of  personal  prop- 
ert}',  in  consideration  of  a  promise  by  the 
transferee  to  use  it  for  a  public  purpose,  iu 
such  a  manner  that  the  transferrer  will  derive 
pecuniary  profit  from  its  use,  is  good  an  against 
the  creditors  of  the  transferrer,  if  accompanied 
by  an  actual,  immediate,  and  continued  change 
of  possession:  Lewin  v.  Hopping,  G7  Id.  541. 
In  an  action  by  an  executor  to  set  aside  a  deed 
on  the  ground  that  it  was  executed  without 
consideration,  and  consequently  was  in  fraud 
of  the  rights  of  his  testator  as  a  creditor  of  the 
grantor,  in  which  the  defense  is,  that  the  con- 
sideration for  the  deed  was  a  pre-existing 
indebtedness  duo  from  the  grantor  to  the 
grantee,  evidence  of  declarations  of  the  testa- 
tor, showing  that  he  knew  and  spoke  of  the 
indebtedness,  is  admissible  "as  being  declara- 
tions against  his  interest:  B>/rne  v.  Reed,  75 
Id.  277.  In  such  an  action,  the  grantee  may 
testify  as  to  what  her  purpose  was  iu  taking 
the  deed,  and  that  it  was  not  taken  to  prevent 
anyone  else  from  getting  the  property:  Id. 

3440.  Change  of  possession.  —  A  sale 
of  personal  property,  accompanied  by  such 
open  and  imequivocal  acts  on  the  part  of  the 
vendee  as  to  give  evidence  to  the  world  of 
his  ownership,  and  to  show  that  the  owner- 
ship and  possession  of  the  vendor  had  wholly 
ceased,  is  valid,  under  this  section  as  against 
creditors  of  the  vendor:  Gould  v.  Huntley, 
73  Cal.  399.  A  sale  of  personal  property, 
not  accompanied  by  an  immediate  delivery, 
and  followed  by  a  continued  change  of  pos- 
session, is  void  under  this  section,  not  only 
as  against  creditors  of  the  vendor,  but  also  as 
against  the  executrix  of  his  last  will:  Kelly  v. 
Murphy,  70  Id.  5G0.  See  Bcllx.  McClellan,  67 
Id.  283;  McClain  v.  Bud;  73  Id.  320.  As  to 
what  chauge  of  pos;cjsinn  is  sufficient,  see 
Hoi/an  V.  Coicell,  73  Id.  211;  Ross  v.  Scflgivick, 

09  id.  247;  Joshua  Hendy  Machine  Works  v.  Con- 
nolly, 7G  Id.  305;  Ruddle  v.  Givens,  70  Id.  457; 
Oro  M.  ct-  M.  Co.  V.  Starr,  76  Id.  100.  Tiie 
employment  by  the  vendee  of  one  of  the  ven- 
dors, after  a  sale  of  personal  property,  while 
tending  to  show  a  want  of  actual  and  contin- 
ued change  of  possession,  is  not  conclusive  of 
the  question,  but  only  an  element  of  proof,  to 
be  weighed  by  the  jury:  Goldstein  v.  Kunan, 
G6  Id.  542.  And  where  the  circumstances  at- 
tending the  change  of  ownership  and  posses- 
sion are  sufficient  to  raise  a  presumption  that 
the  crcditor-s  of  the  vendor  had  notice  of  tlio 
sale,  the  vendee  may  loan,  lot  to,  or  employ 
the  vendor  to  perform  services  on  the  property 
sold  to  the  same  extent  as  though  ho  were 
a  etrangcr:  Gouhl  v.  Huntley,  73  Id.  399. 
Statements  made  by  a  vendor  of  personal  prop- 
erty, after  the  sale,  in  regard  to  its  delivery  to 
the  vendee,  are  not  admissible  as  evidence  to 
impcacli  the  sale:  GarlicJc  v.  Boivers,  GO  Id.  122. 
And  further  as  to  evidence,  see  Byrne  v.  Reed, 

10  Id.  277.  And  a  creditor  of  a  vendor  of  per- 
sonal property  is  estopped  to  deny  that  the 
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sale  was  followed  l)y  an  immediate  delivery 
and  continued  chan,!:?c  of  possession,  if  after 
the  bale  ho  recognized  the  title  of,  and  caused 
the  property  to  bo  delivered  to,  the  vendee, 
and  upon  the  faith  of  such  acts  the  vendee 
took  the  property,  and  expended  money  in  its 
care,  which  otherwise  he  would  not  have  done: 
Escolle  V.  Franks,  G7  Cal.  137.  An  assignee  in 
insolvency  may  recover  the  goods  against  a 
mere  volunteer  claiming  under  a  fraudulent 
vendee:  Brown  v.  Bank  of  Napa,  77  Id. 
544. 

Gift  by  husband  to  wife  —  Existing 
creditors.  —  A  gift  from  a  husband  to  his 
wife,  which  is  reasonable  in  amount,  and  made 
without  any  fraudulent  intent  on  the  part  of 
the  donor,  at  a  time  when  he  was  financially 
solvent,  is  not  void  as  to  existing  creditors 
of  the  donor:  Morgan  v,  Uecker,  74  Cal. 
540. 

Property  not  in  existence.  —  Change 
of  possession.  —  An  action  was  brought  by 
the  vendees  of  a  book-store  to  recover  the  pos- 
session of  their  stock  in  trade,  which  had  been 
levied  upon  under  an  execution  against  their 
vendor.  The  defendant  claimed  that  the  sale 
to  the  plaintififs  had  not  been  accompanied  by 
an  immediate  delivery  and  continued  change 
of  possession.  The  evidence  of  the  plaintiffs 
showed  that  none  of  the  property  levied  upon 
had  ever  belonged  to  their  vendor,  but  was 
new  stock,  which  had  been  purchased  by  them 
subsequent  to  the  sale  attacked.  On  the  trial, 
the  court  instructed  the  jury,  in  effect,  that  if 
the  property  levied  upon  was  not  in  existence 
at  the  time  of  the  sale,  then  there  could  not 
have  been  a  change  of  possession  as  to  it,  and 
the  requirements  of  this  section,  with  refer- 
ence to  a  change  of  possession,  would  not  ap- 
ply, and  the  sale  would  be  valid,  even  as 
against  creditors,  without  reference  to  the 
question  of  change  of  possession.     It  was  held 


that  the  instruction  was  proper:  Newell  v.  DeS' 
mond,  74  Cal.  46. 

Assignments.  —  Orders  drawn  by  creditors 
upon  their  debtor,  and  accepted  by  tlie  latter, 
operate  as  an  assignment  of  so  much  of  the 
del)t  as  is  represented  by  the  orders,  and  a 
transfer  of  property  by  the  debtor,  which  is 
fraudulent  as  against  the  original  creditors,  will 
be  fraudulent  as  against  the  assignee:  Ilohart 
Tyrrell,  C8  Cal.  12. 

3441.  Reimbursement  of  fraudulent 
transferee.  — In  an  action  by  an  assignee  in 
insolvency  to  recover  the  possession  of  prop- 
erty fraudulently  transferred  by  his  insolvent, 
the  fraudulent  transferee  is  not  entitled,  either 
in  law  or  equity,  to  be  reimbursed  for  any 
money  paid  by  him  to  the  insolvent  as  the  pur- 
chase price  of  the  property:  Burke  v.  Koch,  75 
Cal.  356. 

Parties.  —  In  an  action  by  a  purchaser  at 
an  execution  sale,  to  set  aside  a  conveyance  al- 
leged to  have  I)cen  •  made  by  the  judgment 
debtor  in  fraud  of  creditors  and  purchasers, 
and  to  recover  possession  of  the  property,  the 
assignee  in  insolvency  of  the  judgment  debtor 
is  a  proper  party  defendant:  Pjiiter  v.  Dascey, 
65  Cal.  403.  And  where  it  was  also  sought,  in 
the  same  action,  to  have  an  adverse  claim  de- 
termined, and  tlie  defendants  against  whom 
such  relief  was  demanded  disclaimed  all  inter- 
est in  the  property,  and  the  disclaimer  was 
accepted  by  the  plaintiff  and  acted  upon  by 
the  court,  it  was  held  that  the  judgment 
should  not  be  reversed  by  reason  of  the  mis- 
joinder: Id. 

3443.  Fraudulent  intent,  question  of 
fact.  —  The  question  v\' hether  a  transfer  of 
property  was  made  with  fraiadulent  intent  is 
one  of  fact,  and  not  of  law:  Morgan  v.  Hecher, 
70  Cal.  5iO. 


3449.    Assignment,  what  must  contain. 

Sec.  3449.  An  insolvent  debtor  may  in  good  faith  execute  an  assignment 
of  property  in  trust  for  the  satisfaction  of  his  creditors  in  conformity  to  the 
provisions  of  tliis  chapter;  subject,  however,  to  the  provisions  of  this  code 
relative  to  trusts  and  fraudulent  transfers,  and  to  the  restrictions  imposed 
by  law  upon  assignments  by  special  partnerships,  by  corporations,  or  by 
other  specific  classes  or  persons.  Every  such  assignment  shall  contain  a 
list  of  the  names  of  the  creditors  of  the  assignor,  and  their  places  of  residence 
and  amounts  of  their  respective  demands,  and  shall,  subject  to  the  other 
provisions  of  this  section,  be  made  to  the  sheriff  of  the  county,  or  city  and 
county,  wherein  the  assignor  resides,  if  the  assignor  resides  within  this  state, 
or  in  case  the  assignor  resides  out  of  this  state,  tlren  to  the  sheriff  of  the 
county,  or  city  and  county,  wherein  the  property  assigned,  or  some  of  it,  is 
situated;  but  when  the  assignor  resides  out  of  the  state,  an  assignment  made 
as  herein  provided  may  by  its  terms  transfer  any  property  of  the  assignor  in 
this  state.  The  sheriff  shall  forthwith  take  possession  of  all  property  so 
assigned  to  him,  and  keep  the  same  till  delivered  by  him  as  hereinafter  pro- 
vided. When  the  assignment  has  been  made  as  herein  provided,  the  sheriff 
Bhall  immediately,  by  mail,  notify  the  creditors  named  in  the  assignment  at 
their  places  of  residence  as  given  therein,  to  meet  at  his  office  on  a  day  and 
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hour  to  be  appointed  by  him,  of  not  less  than  eight  nor  more  than  ten  days 
from  the  date  of  the  delivery  of  the  assignment  to  him,  for  the  purpose  of  elect- 
ing one  or  more  assignees,  as  they  may  determine,  in  the  place  and  stead  of 
the  said  sheriff  in  the  premises,  and  shall  also  publish  a  notice  of  such 
meeting,  and  the  purpose  thereof,  at  least  once  before  such  meeting  in  some 
newspaper  published  in  his  county,  or  city  and  county.  The  notice  so  to  be 
mailed  shall  also  contain  a  statement  of  the  amount  of  the  demand  of  the 
creditor  as  set  forth  in  the  assignment,  and  if  any  creditor  shall  not  find 
such  amount  to  be  correctly  so  stated,  he  may  file  with  said  sheriff,  at  or 
before  such  meeting,  a  statement  under  oath  of  his  demand,  and  such  state- 
ment shall,  for  the  purpose  of  voting  as  hereinafter  provided,  be  accepted  by 
said  sheriff  as  correct,  and  when  no  such  statement  is  filed,  the  statement  of 
amount  as  set  forth  in  the  assignment  shall  be  accepted  by  the  sherifif  as 
correct.  At  such  meeting  the  sheriff  shall  preside,  and  a  majority  in  amount 
of  demands  present  or  represented  by  proxy  shall  control  all  questions  and 
decisions.  The  creditors  may  adjourn  such  meeting  from  time  to  time,  and 
may  vote  on  all  questions,  either  in  person  or  by  proxy  signed  and  acknowl- 
edged before  any  officer  authorized  to  take  acknowledgments,  and  filed  with 
the  sherifi'.  At  such  meeting  or  any  adjournment  thereof,  the  creditors  may 
elect  one  or  more  assignees  from  their  own  number  in  the  place  and  stead  of 
the  sheriff,  and  the  person  or  persons  so  elected  shall  afterwards  be  the 
assignee  or  assignees  under  the  provisions  of  this  title,  and  the  sheriff,  by 
transfer  in  writing  acknowledged  as  required  by  section  three  thousand  four 
hundred  and  fifty-eight,  shall  at  once  assign  to  such  elected  assignee  of 
assignees,  upon  the  trusts  in  this  title  provided,  all  the  property  so  assigned 
to  him,  and  deliver  possession  thereof.  All  recitals  in  such  assignment  by 
said  sheriff  of  notices  of  such  meeting  and  the  holding  thereof,  and  of  the 
due  election  of  such  assignee  or  assignees,  shall  be  prima  facie  proof  of  the 
facts  recited.  The  sheriff  shall,  before  the  delivery  of  such  assignment,  be 
paid  the  expenses  incurred  by  him,  and  fees  in  such  amount  as  would  by 
law  be  collectible,  if  the  property  assigned  had  been  levied  upon  and  safely 
kept  under  attachment.  Thereupon,  and  after  the  record  of  such  last-named 
assignment,  as  in  this  title  provided,  such  elected  assignee  or  assignees  shall 
take  and  hold  and  dispose  of  all  such  property  and  its  proceeds,  upon  the 
trusts  and  conditions  and  for  tlie  purposes  in  this  title  provided.  [Amend' 
merit  approved  March  7,  1889;  Statutes  and  Amendments  1889,  80;  to  take 
effect  immediately. '\ 

3451.  A  debtor  outside  of  state  may  make  transfer  of  property  within  this  state. 
Sec.  3451.  The  provisions  of  this  title  do  not  prevent  a  person  residing 
in  another  state  or  county  from  making  there,  in  good  faith  and  without  in- 
tent to  evade  the  laws  of  this  state,  a  transfer  of  property  situated  within  it; 
but  such  person  cannot  make  a  general  assignment  of  property  situated  in 
this  state  for  the  satisfaction  of  all  his  creditors,  except  as  in  this  title  pro- 
vided; nor  do  the  provisions  of  this  title  affect  the  power  of  a  person,  although 
insolvent,  and  whether  residing  within  or  without  this  state,  to  transfer 
property  in  this  state,  in  good  faith,  to  a  particular  creditor,  for  the  purpose 
of  paying  or  securing  the  whole  or  a  part  of  a  debt  owing  to  such  creditor, 
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whether  in  his  own  right  or  otherwise.    [Amendment  approved  March  7, 1889; 
Statutes  and  Amendments  1889^  82.] 

Notes  of  Decisions  Applicable  to  Section  3457. 
3457.  Preference  given  to  firm  cred-  therein  enumerated  the  notes  as  among  the 
itors.  —  An  assignment  for  the  benefit  of  assets  delivered  to  him  by  Daly  and  Hawkins, 
creditors,  made  by  a  partnership,  of  their  in-  The  Hibernia  Savings  and  Loan  Society  in  its 
dividual  as  well  as  of  their  partnershii)  prop-  answer  denied  the  right  of  O'Kane  to  be  dis- 
erty,  is  void  as  to  creditors,  if  a  preference  is  charged  of  his  trust,  and  i)rayed  that  the  as- 
given  to  the  partnership  creditors  over  the  in-  signment  be  adjudged  void.  On  the  7th  of 
dividual  creditors  as  to  the  individual  prop-  October,  1S80,  an  order  was  made  by  the 
erty:  O'Kane  v.  Hyde,  70  Gal.  6.  On  the  2'2d  superior  judge  before  whom  the  suit  was  pend- 
of  March,  1879,  the  firm  of  Daly  and  Hawkins  ing,  directing  O'Kane  to  bring  an  action 
made  an  alleged  assignment  for  the  benefit  of  against  the  defendant  Hyde  for  the  collec- 
their  creditors  to  the  plaintiff.  At  that  time  tion  of  the  notes.  The  present  action  waa 
the  defendant,  George  Hyde,  was  indebted  to  thereupon  brought.  Ihe  answer  of  the  de- 
the  firm  of  Daly  and  Hawkins  on  two  promis-  fendant  set  up  the  payment  of  the  notes  under 
sory  notes  in  the  sum  of  $3,445,  and  the  firm  the  garnishment  to  the  Hibernia  Savings  and 
were  indebted  to  the  Hibernia  Savings  and  Loan  Society,  and  alleged  tliat  the  assignment 
Loan  Society  in  the  sum  of  $6,000.  On  the  to  the  plaintifif  was  void  because  it  gave  a 
27tli  of  March,  1879,  in  an  action  brought  by  preference  to  the  partnership  creditors  of 
the  Hibernia  Savings  and  Loan  Society  against  Daly  and  Hawkins  over  the  individual  cred- 
Daly  and  Hawkins,  the  debt  due  by  Hyde  to  itors  as  to  the  individual  property.  On  the 
them  was  garnished,  and  was  subsequently  4th  of  December,  ISSO,  a  judgment  in  the  case 
paid  by  him  in  satisfaction  of  the  judgment  of  O'Kane  v.  Daly  was  rendered,  discharging 
recovered  in  the  action  by  the  Hibernia  Sav-  the  plaintiff  from  his  trust  as  assignee.  It  was 
ings  and  Loan  Society.  On  the  10th  of  April,  held  that  the  action  of  O'Kane  v.  Daly  was 
1879,  the  assignee  O'Kane  commenced  an  ac-  not,  as  to  the  defendant  or  the  Hibernia  Sav- 
tion  against  Daly  and  Hawkins,  the  Hibernia  ing  and  Loan  Society,  an  adjudication  as  to 
Savings  and  Loan  Society,  and  other  general  the  validity  of  the  assignment,  and  that  the 
creditors  of  Daly  and  Hawkins,  to  be  dis-  defendant  could  dispute  its  Isgality:  Id. 
charged  of  his   trust,  and  in  the   complaint 

3458.   Assignment  to  he  in  writing. 

Sec.  8458.  An  assignment  for  the  benefit  of  creditors  must  be  in  writing 
subscribed  by  the  assignor,  or  by  his  agent  thereto  authorized,  in  writing,  and 
the  transfer  by  the  sheriff  must  also  be  in  writing,  subscribed  by  the  sheriff 
in  his  official  capacity.  Both  such  assignment  and  such  transfer  must  be 
acknowledged,  or  proved  and  certified,  in  the  mode  prescribed  by  the  chapter 
on  recording  transfers  of  real  property,  and  be  recorded  as  required  by  sec- 
tions thirty-four  hundred  and  sixty-three  and  thirty-four  hundred  and  sixty- 
four;  but  recording  in  one  county  constitutes  a  compliance  with  the  following 
section.  \_Am.endment  approved  March  7,  1889;  Statutes  and  Amendments 
1889,  82;  to  take  effect  immediately.] 

3462.   Affidavit  of  assignor  to  he  filed  with  inventory. 

Sec.  3462.  An  afiidavit  must  be  made  by  every  assignor  executing  an 
assignment  for  the  benefit  of  creditors,  to  be  annexed  to  and  filed  with  the 
inventory  mentioned  in  the  last  section,  to  the  effect  that  the  same  is  in  all 
respects  just  and  true  according  to  the  best  of  such  assignor's  knowledge  and 
belief.  If  the  assignor  neglects  or  refuses  to  make  and  file  such  inventory 
and  affidavit  within  said  twenty  days,  the  assignment  shall  not,  for  that  rea- 
son, be  affected  in  any  way,  but  in  that  event  the  assignee  or  assignees  elected 
by  the  creditors  shall  within  twenty  days  thereafter  make  and  file  in  the 
ofiice  of  the  county  recorder  where  the  assignment  is  first  recorded  a  verified 
inventory  of  all  assets  received  by  them;  and  such  assignee  or  assignees  may 
at  any  time,  or  from  time  to  time,  after  the  transfer  to  them  by  the  sheriff, 
by  petition  to  the  superior  court  of  the  county,  or  city  and  county,  where 
the  assignment  is  first  recorded,  cause  the  assignor,  by  order  or  citation,  to 
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appear  before  said  court,  or  a  commissioner  or  referee  to  be  appointed  by  it, 
at  a  time  and  place  within  the  county,  or  city  and  county,  to  be  designated  in 
the  order  or  citation,  to  be  examined  touching  the  matters  mentioned  in  sec- 
tion three  thousand  four  hundred  and  sixty-one,  and  any  other  matters  rela- 
tive to  the  assignment,  and  to  have  with  him  all  books  of  account,  vouchers, 
and  papers  relating  to  the  assigned  property;  and  such  court  may  by  its 
order  require  the  surrender  to  such  assignee  or  assignees  of  such  books, 
vouchers,  and  papers,  to  be  by  them  retained  until  their  trust  is  fully  com- 
pleted and  performed.  [Amendment  approved  March  7,  1889;  Statutes  and 
Amendments  1889,  82;  to  take  effect  immediately.^ 

3465.    Assignment,  when  void. 

Sec.  3465.  An  assignment  for  the  benefit  of  creditors  is  void  against 
creditors  of  the  assignor,  and  against  purchasers  and  encumbrancers  in  good 
faith  and  for  value,  unless  it  is  recorded  as  provided  in  this  title,  and  unless 
either  the  inventory  required  by  section  three  thousand  four  hundred  and 
sixty-one,  or  the  inventory  required  of  the  assignee  or  assignees  by  section 
three  thousand  four  hundred  and  sixty-two,  is  filed  in  the  manner  provided 
in  this  title,  and  within  the  time  designated.  [Amendment  approved  March 
7,  1889;  Statutes  and  Amendments  1889,  83;  to  take  effect  immediately. 1 

3467.  Sheriff  liable  on  official  bond. 

Sec.  3467.  No  bond  shall  be  given  by  the  sheriff,  but  he  shall  be  liable 
on  his  official  bond  for  the  care  and  custody  of  the  property  while  in  his 
possession.  Within  forty  days  after  date  of  the  transfer  by  the  sheriff,  the 
assignee  must  enter  into  a  bond  to  the  people  of  this  state,  in  such  amount 
as  may  be  fixed  by  a  judge  of  the  superior  court  of  the  county,  or  city  and 
county,  in  which  an  inventory  in  accordance  with  the  provisions  of  this  title 
is  filed,  with  sufficient  sureties  to  be  approved  by  such  judge,  and  condi- 
tioned for  the  faithful  discharge  of  the  trust  and  the  due  accounting  for  all 
moneys  received  by  the  assignee,  which  bond  must  be  filed  in  the  same  oflice 
with  the  inventory;  and  any  assignee  failing  to  comply  with  the  provisions 
of  this  section  may  be  removed  by  the  above-named  superior  court  on  peti- 
tion of  the  assignor  or  any  creditor,  and  his  successor  appointed  by  such 
court.  [Amendment  approved  March  7, 1889;  Statutes  and  Amendments  1SS9, 
83;  to  take  effect  immediately. ![ 

3468.  Authority  of  assignee. 

Sec.  3468.  Until  a  verified  inventory  has  been  made  and  filed,  cither  by 
the  assignor  or  assignee,  as  required  by  the  provisions  of  this  title,  and  the 
assignee  has  given  the  bond  required  by  the  last  .section,  such  assignee  has 
no  authority  to  dispose  of  the  property  of  the  estate,  or  any  part  of  it  (except 
in  the  case  of  perishable  property,  which,  in  his  discretion,  he  may  dispose 
of  at  any  time,  and  receive  the  proceeds  of  sale  thereof),  nor  has  he  jwwcr  to 
convert  the  property  or  the  proceeds  of  any  sale  of  perishable  property  to  the 
purposes  of  the  trust.  Within  ten  days  after  the  filing  of  liis  bond,  the  as- 
signee must  commence  the  publication  (and  such  publication  sliall  continue 
at  least  once  a  week  for  four  weeks)  in  some  newspaper  published  in  the 
county,  or  city  and  county,  where  the  inventory  is  filed,  of  a  notice  to  credi- 
tors of  the  assignor,  stating  the  fact  and  date  of  the  assignment,  and  requiring 
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all  persons  having  claims  against  the  assignor  to  exhibit  them,  with  the  neces- 
sary vouchers  and  verified  by  the  oath  of  the  creditor,  to  the  assignee  at  his 
place  of  residence  or  business,  to  be  specified  in  the  notice;  and  he  shall  also, 
within  ten  days  after  the  first  publication  of  said  notice,  mail  a  copy  of  such 
notice  to  each  creditor  whose  name  is  given  in  the  instrument  of  assignment 
at  the  address  therein  given.  After  such  notice  is  given,  a  copy  thereof,  with 
affidavit  of  due  publication  and  mailing,  must  be  filed  with  the  county  re- 
corder with  whom  the  inventory  has  been  filed,  which  affidavit  shall  be  prima 
facie  evidence  of  the  facts  stated  therein.  At  any  time,  or  from  time  to  time, 
after  the  expiration  of  thirty  days  from  the  first  publication  of  said  notice 
(provided  the  same  shall  also  have  been  mailed  as  in  this  section  provided) 
the  assignee  may,  in  his  discretion,  declare  and  pay  dividends  to  the  credi- 
tors whose  claims  have  been  presented  and  allowed.  No  dividend  already 
declared  shall  be  disturbed  by  reason  of  claims  being  subsequently  presented 
and  allowed;  but  the  creditor  presenting  such  claim  shall  be  entitled  to  a 
dividend  equal  to  the  per  cent  already  declared  and  paid  before  any  further 
dividend  is  made;  provided,  however,  that  there  be  assets  sufficient  for  that 
purpose;  and  provided,  that  the  failure  to  present  such  claim  shall  not  have 
resulted  from  his  own  neglect,  and  he  shall  attach  to  such  claim  a  statement 
under  oath  showing  fully  why  the  same  was  not  before  presented.  \_Amend- 
ment  approved  March  7, 1889;  Statutes  and  Amendments  1889, 83;  to  take  effect 
immediately. '\ 

3471.    Commissions  of  assignees.  * 

Sec.  3471.  The  elected  assignee  or  assignees  for  the  benefit  of  creditors  shall 
be  entitled  to  the  same  commissions  on  assignments  heretofore  and  hereafter 
made  as  are  allowed  by  law  to  the  assignees  in  insolvency,  and  the  assign- 
ment cannot  grant  more.  Such  assignee  or  assignees  shall  also  be  entitled  to 
all  necessary  expenses  in  the  management  of  their  trust.  \_Amendment  ap- 
proved March  7,  1889;  Statutes  and  Amendments  1889,  84;  to  taJce  effect 
immediately.^ 

3473.   Modifying  assignment. 

Sec.  3473.  An  assignment  for  the  benefit  of  creditors  which  has  been  ex- 
ecuted and  recorded  so  as  to  transfer  the  property  to  the  sheriff,  or  a  transfer 
by  the  sheriff  to  the  elected  assignee  or  assignees  which  has  been  executed 
and  recorded,  cannot  afterwards  be  modified  or  canceled  by  the  parties  with- 
out the  consent  of  the  assignor  and  of  every  creditor  affected  thereby. 
[Amendment  approved  March  7,  1889;  Statutes  and  Amendments  1889,  84;  to 
take  effect  immediately.^ 

Notes  of  Decisions  Applicable  to  Sections  3479-3501. 

3479.     Nuisance.  —  The  owner  of  prop-  3480.     Public  nuisance.  —  Any  author- 

erty  must  not  use  it,  even  in  a  lawful  business,  ized     obstruction    or    interference    with     the 

in  such  a  manner  as  to  interfere  with  another  navigable   streams  of   a  state,  by  any  unau- 

in  the  legitimate  use  of  his  property:   Tuebner  thorized  obstruction  or  interference,  is  a  public 

\. California  St.  /?.  /?.  (7o.,G6  Cal.  171.    A  license  nuisance,  which  may  be  enjoined  upon  applica- 

granted  by  a  municipality  to  a  railroad  com-  tion  of  the  attorney-general  in  the  name  of  the 

pany  to   run  a  line  of   cable-cars   along    the  people  of  the  state:   People  v.  Gold  Hun  Ditch 

streets  of  a  city  does  not  authorize  the  com-  <i-  31.  Co.,  G6  Id.  138.    The  erection  of  a  wharf 

pany   to   construct   and   operate  a  stationary  materially  obstructing  free  access  to  the  strait 

engine  upon  its  land  in  such  a  manner  as  to  of  Carquinez  is  a  nuisance:   Shirley  v.  Bishopy 

interfere  with  the   comfortable   enjoyment  of  66  Id.  543.     But  a  bridge   over   a  navigable 

his  premises  by  an  adjoining  proprietor:  Id.  stream,  built  iu  pursuance  of  a  valid  authoriza- 
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tion  from  the  state,  cannot  be  adjudged  a  nui- 
sance: People  V.  P.  &  B.  V.  R.  R.  Co.,  G7  Cal. 
166.  The  sidewalks  of  a  public  street  of  a  city 
are  parts  of  the  street,  and  the  obstruction 
thereof  is  a  public  niaisance:  Mar'mi  v. Graham, 
67  Id.  130.  But  a  legalized  obstruction  in  the 
sidewalks  of  a  street  is  not  a  nuisance:  Id.  A 
license  from  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  to  erect  and 
maintain  a  steam-engine  within  the  city  limits 
does  not  autliorize  the  licensee  to  use  the  en- 
gine so  as  to  create  a  nuisance:  Sullivan  v. 
Royer,  72  Id.  248.  An  injunction  will  not  lie 
to  restrain  a  railroad  across  a  public  park 
when:  See  Peo-ple  v.  P.  <&  0.  R.  R.  Co.,  7G  Id. 
156.  Flooding  land  not  a  nuisance  when:  See 
Learned  v.  Castle,  decided  June  28,  1888. 

3483.  Liiability  of  purchaser. — Wliere 
a  person,  with  full  knowledge  of  tlie  existence 
of  a  nuisance  upon  real  estate,  for  which  the 
owner  would  be  liable,  purchases  tlie  rever- 
sionary interest  therein  and  receives  the  rents 
thereof  from  the  tenant  in  possession,  ho 
thereby  voluntarily  assumes  the  responsibility 
for  the  nuisance,  and  bscomeg  liable  for  the 
damages  caused  thereby  suljsequent  to  his  pur- 
chase: Pierce  \.  German  Savinrjs  and  Loan  So- 
defy,  72  Cal.  180. 

Liability  of  landlord  for  nuisance.  — 
The  owner  of  a  building  in  the  possession  and 
control  of  his  tenants  is  not  liable  for  the  con- 
sequences to  a  third  person  of  a  nuisance  in 
connection  with  the  building,  unless  the  nui- 
sance occasioning  the  injury  existed  at  the 
time  the  premises  were  demised;  or  unless  the 
building  was  in  such  a  condition  that  it  would 
be  likely  to  become  a  nuisance  in  the  ordinary 
and  reasonable  use  for  the  purposes  for  which 
it  was  constructed  and  let,  and  the  landlord 
failed  to  repair  it;  or  unless  he  authorized  or 
permitted  the  act  which  caused  it  to  become  a 
nuisance  occasioning  the  injury:  Kalis  v.  Shat- 
tuclc,  69  Cal.  593.  The  landlord  of  a  building 
which  is  in  the  exclusive  possession  and  con- 
trol of  a  tenant  is  not  liable  for  injuries  to  a 
third  person  by  the  fall  of  an  awning  belonging 
to  the  building,  and  constructed  solely  as  a 
protection  against  the  sun  and  rain,  when  the 
fall  of  the  awning  was  occasioned  by  the  negli- 
gent and  improper  conduct  of  the  tenant  in 
permitting  it  to  be  used  as  a  standing-place 
for  a  crowd  of  people :  Id. 

3490.  Prescription.  —  The  right  to  con- 
tinue a  public  nuisance  cannot  be  acquired  by 
prescription:  Peo-ple  v.  Gold  Run  Ditch  <t  M. 
Co.,  66  Cal.  1.38.  Thus  a  private  individual 
cannot  acquire  by  custom  a  right  to  discharge 
d6bris  into  a  navigable  stream  so  as  to  destroy 
or  materially  interfere  with  the  use  of  the 
stream  for  the  purposes  of  navigation:  Id. 

3491.  Obstruction  of  public  high- 
way —  Abatement  of  —  Action  to  re- 
cover penalty.  —  Under  section  2743  of  the 
Political  Code,  as  amended  in  1883,  a  cause  of 
action  to  abate  a  nuisance  caused  by  the  ob- 
struction of  a  public  liighway,  and  a  cause  of 
action  to  recover  the  penalty  of  ten  dollars  a 
day  for  every  day  the  nuisance  remained  after 
notice  to  remove  it,  may  bo  united  in  the  same 
action.     Such  an  action  is  properly  brought  in 


the  name  of  the  road  overseer,  and  any  money 
collected  by  him  on  the  judgment  therein  will 
belong  to  the  road  district:  Bailey  v.  Dale, 
71  Cal.  34.  The  complaint  in  such  an 
action  is  not  demurrable  because  exemplary 
damages  for  unlawfully  and  maliciously  main- 
taining the  nuisance  are  prayed  for,  if  no  facta 
are  stated  showing  that  the  i^laintitf  is  entitled 
to  damages  for  that  cause:  Id.  As  to  when 
the  description  of  the  highway  is  sufficient,  seo 
Id. 

3493.  Abatement  by  individual  — 
Special  damage.  —  A  private  individual 
may  maintain  an  action  to  abate  a  public 
nuisance  which  occasions  some  special  dam- 
age to  himself  in  addition  to  that  occasioned 
to  the  public:  San  Jose  Ranch  Co.  v.  Brooks, 
74  Cal.  463;  but  a  private  individual  cannot 
maintain  an  action  to  abate  an  obstruction  to 
a  public  road  when  the  only  injury  occasioned 
him  by  the  alleged  nuisance  is  an  inconve- 
nience in  using  it  which  is  the  same  in  kind, 
although  of  a  greater  degree,  as  that  occasioned 
to  any  other  person  who  might  be  obliged  to 
make  use  of  the  road:  Marini  v.  Graham,  67 
Id.  130.  An  action  to  abate  or  to  recover  dam- 
ages for  a  nuisance  caused  by  the  obstruction 
of  a  public  street  cannot  be  maintained  by  an 
adjoining  proprietor  whose  land  only  extends 
to  the  margin  of  and  does  not  include  the 
street,  unless  he  has  suffered  some  special 
damage  by  reason  of  the  nuisance:  Ho<jan  v. 
Central  Pacific  R.  R.  Co.,  71  Id.  83.  And  no 
special  damage  is  caused  to  the  adjoining  pro- 
prietor by  reason  of  the  nuisance,  where  the 
injury  suffered  by  him  is  similar  in  character 
and  kind  with  that  inflicted  upon  the  other 
land-owners  fronting  on  the  line  of  the  street: 
Id.  A  person  carrying  on  a  business  in  a 
populous  city,  requiring  the  consumption  of  a 
large  quantity  of  fuel,  may  be  restrained  from 
allowing  the  soot  resulting  tlierefrom  to  be- 
come an  annoyance  or  source  of  injury  to  his 
neighbors:  Sullivan  v.  Royer,  72  Id.  248. 

3501.  Action  commenced  under  for- 
mer constitution.  —  An  action  to  prevent 
or  abate  a  nuisance  under  the  former  con- 
stitution of  this  state  was  a  case  in  equity, 
and  where  such  action  was  pending  in  one  of 
the  late  district  courts  at  the  time  of  the 
adoption  of  the  constitution  of  1879,  its  char- 
acter as  a  suit  in  equity  is  not  changed: 
Learned  v.  Castle,  67  Cal.  41. 

Damages:  See  Tuebner  v.  California  Street 
R.  R.  Co.,  66  Cal.  171. 

Parties:  See  People  v.  Gold  Run  Ditch  <b 
M.  Co.,  GO  Cal.  138. 

Injunction.  —  An  action  for  the  abatement 
of  a  nuisance  is  a  suit  in  equity,  and  an  in- 
junction against  its  continuance  may  be  issued 
therein,  although  it  is  not  specifically  prayed 
for  in  the  complaint:  Sullivan  v.  Royer,  72 
Cal.  248.  In  such  an  action  the  verdict  of  tlio 
jury  is  merely  advisory  to  the  court,  and  an 
erroneous  instruction  to  them  is  immaterial: 
Id. 

Overhanging  trees. — Trees  whose 
branches  extend  over  the  land  of  another  are 
only  a  nuisance  to  the  extent  that  the  branches 
overhang  the  adjoining  land.  To  that  extent 
they  are  nuisances,  and  the  person  over  whoso 
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land  they  extend  may  cut  them  off,  or  have  his 
action  for  damages  and  an  abatement  of  the 
nuisance;  but  ho  cannot  cut  down  the  trees, 
nor  remove  the  branches  thereof  except  so  far 
as  they  overhang  his  soil.  If  he  is  damaged 
by  the  roots  of  the  trees  projecting  into  his 
land,  they  may  also  be  abated:  Grandona  v. 
Lm-dal,  70  Cal.  161. 

Action  for  abatement  and  damages.  — 
A  complaint  which  seeks  to  abate  an  alleged 
nuisance,  and  to  recover  damages  for  injuries 


caused  thereby,  is  not  demurrable  for  mis- 
joinder of  causes  of  action:  Grandona  v.  Lovdal, 
70  Cab  IGl. 

Damages  —  Specific  allegations  of  — 
Ambiguity.  —  Where  the  complaint  alleges 
that  the  nuisance  has  occasioned  several  dis- 
tinct injuries  to  the  plaintiff,  the  amount  of 
the  damage  caused  by  each  injury  must  be 
averred;  otherwise  the  complaint  will  bo  am- 
biguous and  uncertain:  Grandona  v.  Lovdal, 
70  Cal.  161. 
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Notes  of  Decisions  Applicable  to  Sections  4-10. 

4.     Compliance  with.  code.  —  "While  it  10.     Last  day  falling  on  Sunday. — A 

13  admissible  in  all  cases  to  literally  comply  stipulation  extending  the  time  within  which  to 
with  the  provisions  of  the  code,  nothing  short  answer  to  and  including  a  spccifled  day,  which 
of  a  substantial  departure  therefrom  can  prop-  falls  on  Sunday,  entitles  the  defendant  to  an- 
erly  bo  held  to  be  fatal  to  a  proceeding  under  swcr  at  any  time  during  the  succeeding  Mou- 
lt": Shinn  v.  Cummins,  65  Cal.  98,  per  Sharp-  day:  Blackwood  v.  Cutting  Paclcing  Co.,  71  Cal. 
stein,  J.  461. 

10.   Holidays. 

Sec.  10.  Holidays,  within  the  meaning  of  tMs  code,  are  every  Sunday,  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth 
day  of  December,  every  day  on  which  an  election  is  held  throughout  the 
state,  and  every  day  appointed  by  the  President  of  the  United  States,  or  by 
the  governor  of  this  state,  for  a  public  fast,  thanksgiving,  or  holiday.  If  the 
first  day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of 
May,  the  fourth  day  of  July,  the  ninth  day  of  September,  or  the  twenty-fifth 
day  of  December  fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 
[Ameiidment  approved  March  1,  1889;  Statutes  and  Amendments  1889,  4^.^ 

Notes  of  Decisions  Applicable  to  Sections  17-22. 

17.  Word  "person"  does  not  include  23.  Probate  proceedings  belonged  to 
municipal  corporation:  People  v.  City  of  Hiver-  the  ecclesiastical  jurisdiction,  where  a  jury 
side,  66  Cal.  289.  was  not  a  right,  and  are  not  really  actions  at 

18.  Act  of  1864,  requiring  clerks  of  ^(.\^  s^^'^""'^  ^^  *^''  '°^'=  ^"  ''  ^^°°'''  '" 
courts  of  records,  in  all  cases  in  which  deposits  ^ause  of  action.-"  The  facts  upon  which 
of  money  are  made  into  court  to  deposit  the  ^^^  pU,intifif  s  right  to  sue  is  based,  and  upon 
same  with  the  treasurer  of  the  county,  and  ^hi^'h  the  defendant's  duty  has  arisen,  coupled 
making  it  the  duty  of  the  treasurer  to  receive  ^.^,^  ^,^^  ^^^^^  ^^,^j^j^  constitute  the  latrcr's 
such  deposits,  was  not  repealed  upon  the  tak-  i           ,1                  c      ,.■      '>     it  ,  1  ■ 

a-    i.    c  ii         J  ii     1  i    c     i-  o  >-  wrong,  make  up  the  cause  of  action    :  Hulc/tin- 

ing  cnect  ot  the  codes  on  the  1st  of  January,  „      .  °  < .  „    „  *;    "o  ri„i    Af^n 

1CTO  4.-1  J.U       1     i.-  lo"^     e        X-  son  V.  Ainsiuortu  /oLal.  4oo. 

1873,  nor  until  the  adoption  in  18/4  of  section  ^ 

2104  of  this  code:  Heppe  v.  Johnson,  73  Cal.  265. 

40.  An  Act  to  provide  for  the  appointment  by  the  supreme  court  of  five  commissionei-s,  to  he  known 
as  commissioners  of  the  supreme  court,  and  to  appoint  a  secretary  therefor,  to  relieve  said  court  from 
the  overburdened  condition  of  its  calendar,  and  to  provide  for  the  compensation  of  said  commis- 
sioners and  secretary,  and  to  appropriate  money  thenfor. 

fApproved  February  15, 1889;  1889, 13.J 

Supreme  court  commissioners  —  Salary. 

Section  1.  The  supreme  court  of  the  state  of  California  shall  immediately,  upon  the  expira- 
tion of  the  term  of  office  of  the  present  supreme  court  commissioners,  appoint  live  persons  of 
legal  learning  and  personal  worth  as  commissioners  of  said  court.  It  sliall  be  the  duty  of 
said  commissioners,  under  such  rules  and  regulations  as  said  court  may  adopt,  to  assist  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the  numerous  causes  now  pending  in  said 
court  uudotermined.  The  said  commissioners  shall  hold  office  for  the  term  of  four  years  from 
aud  after  their  appointment,  during  which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a  judge  of  said  court,  payable  at 
the  same  time  and  in  the  same  maimer.     Before  entering  upon  the  discharge  of  their  duties, 
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thoy  shall  each  take  an  oath  to  support  the  constitution  of  the  United  States  and  the  constitu- 
tion of  the  state  of  California,  and  to  faithfully  discharge  the  duties  of  the  office  of  commis- 
sioner of  the  supreme  court  to  the  best  of  their  ability.  The  said  court  shall  have  power  to 
remove  any  and  all  members  of  said  commission  at  any  time  by  an  order  entered  on  the  min- 
utes of  said  court,  and  all  vacancies  in  said  commission  shall  bo  filled  in  like  manner. 

Secretary. 

Seo.  2.  Upon  the  appointment  of  said  commissioners,  as  in  this  act  provided,  said  court  is 
hereby  authorized  to  appoint  a  secretary  for  such  commission,  who  shall  hold  office  during  the 
pleasure  of  the  court,  not  to  exceed  the  term  of  said  commission,  and  who  shall  have  a  salary 
of  two  hundred  dollars  per  month,  payable  at  the  same  time  and  in  the  same  manner  as  said 
comuussion. 

Afiproprlation. 

Sec.  3.  The  sum  of  sixty-seven  thousand  seven  hundred  dollars  is  hereby  appropriated  oub 
of  any  money  that  is  or  may  be  in  the  state  treasury  not  otherwise  appropriated,  for  the  purpose 
of  paying  the  salary  of  said  commission  and  secretary  for  the  remainder  of  the  fortieth  fiscal 
year,  and  for  the  forty -first  and  forty-second  fiscal  years;  and  the  controller  is  hereby  author- 
ized to  draw  monthly  warrants  upon  the  state  treasury  in  favor  of  said  commissioners  and  sec- 
retary in  the  sum  of  five  hundred  dollars  for  each  of  said  commissioners,  and  in  the  sum  of  two 
hundred  dollars  for  said  secretary. 

Sec.  4.     This  act  shall  take  efifect  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  45-52. 

45.     Petition   for  rehearing. — When  a  of  a  superior  court  refusing  a  writ  of  mandate 

case  has  been  heard  and  decided  by  the  su-  is  a  final  judgment  from  which  an  appeal  may 

preme  court  in  department,  and  afterwards  by  be  taken;  and  as  a  right  of  appeal  exists,  the 

the  court  in  bank,  the  right  to  petition  for  a  supreme  court  will  not 'entertain  an  original 

rehearing    in    bank  will   not  be   recognized:  application  for  the  writ:  Peopfe  ex  re?,  ierer.sore 

Regard  v.  Cal  Ins.  Co.,  72  Cal.  535.  v.   Thompson,  66  Cal.  398. 

47.     Expenses    of    supreme    court.  —  52.     Action    for    divorce  is  a    case  in 

The  state  treasurer  is  not  justified  in  refusing  equity  within  the  meaning  of  the  clause  of  the 

to  pay  a  warrant  of  the  controller  drawn  to  constitution   conferring  appellate  jurisdiction 

the  order  of  the  individual  who  is  clerk  of  the  on  the  supreme  court :  Sharon  v.   Sharon,  67 

supreme  court,  and  made  payable  out  of  the  Cal.  185. 

appropriation  for  the  expenses  of  that  court.  Police  court  —  Judgment  of.  —  The  su- 
under  this  section,  merely  because  the  warrant  preme  court  has  no  jurisdiction  of  an  appeal 
omits  the  various  items  of  expense  allowed  from  a  judgment  of  the  superior  court  affirm- 
by  the  board  of  examiners,  for  the  payment  of  ing  a  judgment  of  the  police  court,  adjudging 
which  the  warrant  was  intended,  had  not  a  defendant  guilty  of  a  misdemeanor,  and  im- 
been  actually  paid  by  the  clerk  to  the  parties  posing  a  fine  of  fifty  dollars:  People  v.  Meiggs 
to  whom  they  were  due:   National  Bank   v.  Wharf  Co.,  65  Cal.  99. 


Herald,  74  Cal.  603. 
51.     Original   jurisdiction. — An  order 


53.     Appeals:  See  post. 


67.   Placing  probate  proceedings  on  supreme  court  calendar. 

Sec.  57.  Appeals  in  probate  proceedings  shall  be  given  preference  in  hear- 
ing in  the  supreme  court,  and  be  placed  on  the  calendar  in  the  order  of  their 
date  of  issue,  next  after  cases  in  which  the  people  of  the  state  are  parties. 
[New  section  approved  March  10,  1887;  Statutes  and  Amendments  1887,  82.'\ 

66.     An  Act  to  increase  the  number  oj"  judges  of  the  superior  court  of  the  county  of  Fresno,  state  cf 
California,  and  for  the  appointment  of  an  additional  judge. 
[Approved  March  8, 1887;  1887,  57.] 
One  additional  judge. 

Section  1.     The  number  of  the  judges  of  the  superior  court  of  the  county  of  Fresno,  state  of 
California,  is  hereby  increased  from  one  to  two. 
Governor  appoint —  Term  of  office. 

Sec.  2.  Within  tea  days  after  the  passage  of  this  act,  the  governor  shall  appoint  one  addi- 
tional judge  of  the  superior  court  of  the  county  of  Fresno,  state  of  California,  who  shall  hold 
office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and  eighty- 
nine.  At  the  next  general  election,  one  judge  of  the  superior  court  of  said  county  shall  be 
elected  in  said  county,  who  shall  be  the  successor  of  the  judge  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  the  constitution  and  by  law. 
Salary. 

Sec.  3.  The  salary  of  said  additional  judge  shall  be  the  same  in  amount,  and  paid  at  the 
same  time  and  in  the  same  manner,  as  the  salary  of  the  other  judge  of  the  superior  court  of  said 
county  now  authorized  by  law. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
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An  Act  providing  tliat  the  office  of  the  judge  of  the  superior  court  of  th£  county  of  San  Luis  Obispo, 
state  of  California,  now  held  by  Judge  D.  S.  Gregory,  sluall  cease  upon  a  vacancy  occurring  Hierein. 
[Approved  March  19, 1889;  1889,  333.  J 

Vacancy  in  office  of  superior  judge,  San  Luis  Obispo  County,  not  to  be  filled. 
Section  1.     Upon  the  office  of  the  judge  of  the  superior  court  of  the  county  of  San  Luis 

Obispo,  state  of  California,  now  held  by  Judge  D.  S.  Gregory,  becoming  vacant,  by  resignation 

or  otherwise,  such  office  shall  cease;  and  thereafter  there  shall  be  but  one  judge  of  the  superior 

court  in  and  for  the  county  of  San  Luis  Obispo,  state  of  California. 
Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  to  increase  tJie  number  of  judges  of  the  superior  court  of  the  county  of  San  Diego,  state  of 
California,  and  for  the  appoiiitment  of  such  additional  judges. 
[Approved  February  8, 1889;  1889,  6.1 
Increase  of  judges. 

Section  1.     The  number  of  judges  of  the  superior  court  of  the  county  of  San  Diego,  state  of 
California,  is  hereby  increased  from  one  (1)  to  three  (3). 
Appointment  of  additional  judges. 

Sec.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  two  addi- 
tional judges  of  the  superior  court  of  the  county  of  San  Diego,  state  of  California,  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
ninety-one.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  county  shall 
be  elected  in  said  county,  who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  the  constitution  and  by  law. 

Salaries. 

Sec.  3.  The  salaries  of  said  additional  judges  shall  be  the  same  in  amount,  and  be  paid  at 
the  same  time  and  in  the  same  manner,  as  the  salary  of  the  other  judge  of  the  superior  court  of 
said  county  now  authorized  by  law. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  providing  for  an  additional  superior  judge  for  the  county  of  San  Luis  Obispo,  and  providing 

for  his  appointment  and  salai-y. 
[Approved  February  8,  1889;  1889,  6.] 
Increase  of  judges. 

Section  1.  The  number  of  judges  of  the  superior  court  of  the  county  of  San  Luis  Obispo, 
state  of  California,  is  hereby  increased  from  one  (1)  to  two  (2). 

Appointment. 

Sec.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  one  addi- 
tional judge  of  the  superior  court  of  the  county  of  San  Luis  Obispo,  state  of  California,  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  Anno  Domini  one  thousand 
eight  hundred  and  ninety-one.  At  the  next  general  election,  one  judge  of  the  superior  court  of 
said  county  shall  be  elected  in  said  county,  who  shall  be  the  successor  of  the  judge  appointed 
hereunder,  to  hold  office  for  the  term  prescribed  by  the  constitution  and  by  law. 

Salary. 

Sec.  3.  Such  additional  judge  of  the  superior  court  shall  receive  such  salary  as  may  be  al- 
lowed by  law  at  the  time  of  his  appointment  and  qualification,  which  shall  be  paid  in  the  same 
manner  as  the  salary  of  the  judge  of  the  superior  court  of  said  county  is  now  paid. 

Sec.  4.     This  act  shall  take  effect  immediately. 

A7i  Act  to  increase  the  number  of  judges  of  the  superior  court  of  the  county  of  Los  Angeles,  state  of 
California,  and  for  the  appointment  of  such  additional  judges. 
"  [Approved  March  11, 1889;  1889,  130.] 
Appointment  of  superior  judges  for  Los  Angeles  County. 

Section  1.  The  number  of  judges  of  the  superior  court  of  the  county  of  Los  Angeles,  state 
of  California,  is  hereby  increased  from  four  to  six. 

Sec.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  two  addi- 
tional judges  of  the  superior  court  of  the  county  of  Los  Angeles,  state  of  California,  who  shall 
hold  office  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
ninety-one.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  county  shall 
be  elected  in  said  county,  who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold 
office  for  the  terms  prescribed  in  the  constitution  and  by  law. 

Salaries. 

Sec.  3.  The  salaries  of  such  additional  judges  shall  be  the  same  in  amount,  and  be  paid  in  the 
same  manner  and  at  the  same  time,  as  the  salaries  of  the  other  judges  of  the  superior  court  of 
said  county  now  authorized  by  law. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  increase  the  number  of  judges  of  the  supi'.rior  court  of  the  country  of  Los  Angeles,  state  of 
California,  ami  for  the  appointment  of  such  additional  judges. 
[Approved  February  7,  1887;  1837, 1.1 
Two  additional  judges  of  superior  court  for  Los  Angeles  County. 

Section  1.  The  number  of  judges  of  the  superior  court  of  the  county  of  Loa  Angeles,  state 
of  California,  is  hereby  increased  from  two  to  four. 
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Governor  to  appoint,  token.  .^,  .        .it.  vn  -i.*         aa- 

Src  2  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  two  addi- 
tiouariudges  of  the  superior  court  of  the  county  of  Los  Angeles,  state  of  California,  who  shall 
hold  oUico  until  the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and 
eiglity-niue.  At  the  next  general  election,  two  judges  of  the  superior  court  of  said  county  shall 
1)0  elected  in  said  county,  who  shall  be  successors  of  tlie  judges  appointed  hereunder,  to  hold 
office  for  the  term  prescribed  by  the  constitution  and  by  law. 

Sec.  3.  Tlio  salaries  of  said  additional  judges  shall.be  the  same  in  amount,  and  be  paid  at  the 
same  time  and  in  the  same  manner,  as  the  salaries  of  the  other  judges  of  the  superior  court  of 
said  county  now  authorized  by  law. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  provide  an  additional  judge  oftlue  superior  court  of  the  county  of  San  Bernardino. 
[Approved  March  5, 1887;  1887,  19. j 

Two  judges.  .  ^  r,       t.  t      • 

Section'  1.     The  number  of  judges  of  the  superior  court  of  the  county  of  San  Bernardino  la 
hereby  increased  from  one  to  two. 
Governor  to  appoint,  when. 

Sec.  2.  Within  ten  days  after  the  passage  of  this  act,  the  governor  shall  appoint  an  addi- 
tional judge  of  the  superior  court  of  said  county  of  San  Bernardino,  who  shall  hold  office  until 
the  first  Monday  after  the  first  day  of  January,  A.  D.  eighteen  hundred  and  eighty-nine;  and 
at  the  next  general  election,  a  judge  of  said  court  of  said  county  shall  be  elected  to  hold  office 
for  the  term  prescribed  by  the  constitution  and  by  law. 

Salai-y  of.  ,         .  . 

Sec.  3.  The  salary  of  said  additional  judge  shall  be  the  same  in  amount,  and  shall  be  paid 
at  the  same  time  and  in  the  same  manner,  as  that  of  the  other  judge  of  said  superior  court  of 
said  county. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

Notes  of  Decisions  Applicable  to  Sections  71-129. 

ment  thereof,  to  aver  the  facts  conferring 
jurisdiction.  They  are  presumed  by  law.  An 
allegation  that  the  judgment  was  recovered  in 
a  designated  action  is  sufficient:  Campe  v.  Las- 
sen, 67  Cal.  139. 

Probate  jurisdiction  separate  and 
distinct.  — The  probate  jurisdiction  of  the 
superior  court  is  separate  and  distinct  from  its 
jurisdiction  in  ordinary  civil  actions:  In  re 
Allgier,  65  Cal.  228. 

Murder  of  Indian  by  Indian  —  Juris- 
diction of  state  courts.  —  The  state  courts 
have  jurisdiction  to  try  a  full-blooded  Indian 
for  the  killing  of  another  full-blooded  Indian, 
when  it  does  not  appear  that  the  defendant 
was  a  member  of  any  Indian  tribe  having  its 
chief  and  tribal  laws,  or  that  the  tribe  of 
which  his  ancestors  were  members  was  ever 
recognized  or  treated  with  by  the  United 
States  government,  and  it  does  appear  that  he 
had  lived  among  the  whites  for  several  years 
prior  to  the  homicide:  People  v.  Ketchuni,  73 
Cal.  635. 

Guardianship  —  Conflict.  —  A  petition 
for  letters  of  guardianship  of  a  minor  was 
filed  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  stating  that  the 
minor  was  a  resident  of  such  city  and  county, 
but  was  temporarily  at  school  in  Alameda 
County.  A  citation  was  issued  and  served 
upon  all  the  parties  interested,  requiring  thcin 
to  appear  and  show  cause  why  the  petition 
should  not  be  granted.  Before  the  day  fixed 
for  the  return  of  the  citation,  one  of  the  par- 
ties on  whom  it  had  been  served  applied  to  the 
superior  court  of  Alameda  County  for  letters 
of  guardianship  of  the  minor,  which  were  issued 
to  him,  the  fact  of  the  previous  application  not 
being  brought  to  the  knowledge  of  the  court. 
It  was  held  that  as  the  superior  court  of  the 
city  and  county  of  San  Francisco  had  jurisdic- 
tion to  hear  and  determine  the  question  of  the 


71.    Judge  acting  in  other  county.  — 

A  judge  of  the  superior  court  of  one  county  may 
hold  court  in  another  county,  at  the  request  of 
the  judge  thereof:  Eureka  L.  &  G.  Go.  v.  Su- 
perior Gourt,  66  Cal.  311.  And  a  judge  of  the 
superior  court  of  a  particular  county,  who  holds 
court  in  another  county,  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  to  be 
acting  upon  the  request  of  the  governor,  or  of 
the  judge  of  the  court  of  the  latter  county:  Es- 
tate of  Newman,  75  Id.  213. 

73.  Terms  of  court. — The  constitution 
of  1879  abolished  the  system  of  terms  and  final 
adjournments  under  which  business  was  trans- 
acted by  the  former  courts.  The  word  ' '  ses- 
sions," as  used  in  sections  73  and  74  of  this 
code,  means  the  time  during  which  the  court 
is  in  fact  held  at  the  place  appointed,  and  en- 
gaged in  business;  and  the  word  "recesses" 
means  the  times  in  which  the  court  is  not  ac- 
tually engaged  in  business.  There  is  no  divis- 
ion of  time  into  certain  periods  of  the  year, 
known  as  "terms  of  court,"  at  which  a  court 
may  sit  to  hear  and  determine  causes:  In  re 
Gannon,  69  Cal.  541. 

74.  Adjournments.  —  The  superior  court 
of  each  county  in  the  state  is  an  organized  ju- 
dicial institution,  competent  for  the  transaction 
of  business  at  all  times,  without  reference  to 
terms  or  adjournments.  So  that,  notwith- 
standing an  order  for  adjournment  entered  on 
the  minutes  of  the  court,  the  court  may  sit 
and  exercise  its  jurisdiction  in  the  trial  of 
causes  or  in  the  transaction  of  any  legal  busi- 
ness at  any  time:  In  re  Gannon,  69  Cal.  545, 
per  McKee,  J. 

76.    Jurisdiction  —  Presumption.— The 

superior  court  being  a  court  of  general  juris- 
diction, it  is  not  necessary,  in  pleading  a  judg- 
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residence  of  the  minor,  the  need  of  a  guardian, 
and  the  propriety  of  appointing  the  petitioner, 
it  could  not  be  deprived  of  this  jurisdiction  by 
the  subsequent  proceedings  in  the  superior 
court  of  Alameda  County:  Guardianship  of 
Danneker,  G7  Cal.  G43. 

Ad  damnum  clause.  —  The  superior 
court  has  no  jurisdiction  of  an  action  against 
a  tax  assessor  to  recover  damages  alleged 
to  have  been  caused  by  reason  of  a  wrong- 
ful and  fraudulent  assessment  made  by  him, 
if  the  amount  claimed  is  less  than  three 
hundred  dollars:  Perkins  v.  Halls,  71  Cal.  87. 
The  ad  dammim  clause  of  the  complaint  is  the 
test  of  jurisdiction,  and  where  the  demand 
according  to  that  clause  exceeds  three  hundred 
dollars,  exclusive  of  interest,  the  superior  court 
has  jurisdiction  of  the  action:  Bailey  v.  Sloan, 
(55  Id.  387. 

110.  Term  of  office. —The  act  of  1880 
fixing  the  terms  of  office  of  justices  of  the 
peace  at  two  years  is  constitutional:  Bailey  v. 
Board  of  Supervisors  of  San  Joa<iuin  County, 
60  Cal.  10.  And  section  103  of  the  act  of 
April  1,  1880,  amending  the  Code  of  Civil  Pro- 
cedure, applies  to  justices  of  the  peace  elected 
at  the  general  state  election  of  1879,  as  well  as 
to  those  subsequently  elected:  S/iearer  v.  City 
of  Oakland,  67  IcL  633. 

111.  Failure  of  successor  to  qualify 
—  Incumbent  entitled  to  office.  —  In  1877, 
the  plaintiff  was  elected  one  of  the  justices  of 
the  peace  for  Milpitas  township,  qualified  as 
such,  and  entered  upon  the  discharge  of  his 
official  duties.  At  the  election  in  1879,  one 
Topham  was  elected  as  his  successor,  but  hav- 
ing failed  to  qualify,  the  plaintiff  held  over. 
In  1882,  the  plaintiff  was  again  elected  a  jus- 
tice of  the  peace  for  the  township,  the  board 
of  supervisors  having  meanwhile  provided  for 
the  election  of  but  one  justice  for  that  town- 
ship. He  failed,  however,  to  qualify,  but  con- 
tinued to  discharge  the  duties  of  justice.  The 
action  was  brought  to  recover  the  fees  allowed 
by  law  for  certain  services  thereafter  rendered 
by  him  as  justice.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover,  as  under  section 
879  of  the  Political  Code  he  was  entitled  to  the 
office  until  the  qualification  of  his  successor: 
French  v.  County  of  Santa  Clara,  69  Cal.  519 
And  it  was  held  further  that  that  the  character 
of  the  office  of  justice  was  not  changed  by  the 
reduction  of  the  number  of  justices,  or  by  the 
act  of  the  legislature  enlarging  the  jurisdiction 
of  justices'  courts  in  pursuance  of  the  constitu- 
tion of  1879:  Id. 

112.  Powers  of  justices'  courts,  how 
determined.  —  When  that  part  of  the  Code 
of  Civil  Procedure  which  expressly  deals  with 
proceedings  in  justices'  courts  prescribes  the 
powers  of  those  courts  in  relation  to  a  general 
subject  about  which  the  powers  of  courts  of 
record  are  expressly  prescribed  in  another  part 
of  the  code,  then  the  powers  of  the  justices' 
courts  with  respect  to  that  subject  are  to  be 
determined  by  the  provisions  of  the  code  ex- 
pressly applicable  to  them,  and  not  by  the 
provisions  expressly  applicable  to  courts  of 
record:  Weimmer  v.  Sutherland,  74  Cal. 
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Action  for  possession  of  personal 
property— Allegation  of  value.  —Neither 
the  justice's  court  nor  the  superior  court  on 
appeal  has  jurisdiction  of  an  action  to  recover 
the  possession  of  specific  personal  property  al- 
leged to  exceed  three  hundred  dollars  in  value, 
although  the  complaint  prays  judgment  for  a 
less  amount  in  case  possession  cannot  be  had: 
Shealor  v.  Sjq->erior  Court  of  Amador  County,  70 
Cal.  564. 

Penalty  for  collecting  excessive  toll. 
—  A  justice's  court  has  no  jurisdiction  to  try 
an  action  brought  to  recover  a  penalty  for  col- 
lecting an  alleged  excessive  toll,  wjicre  the 
question  at  issue  is,  whether  the  amount  col- 
lected was  a  legal  toll:  Culberlsonv.  Kincvan, 
68  Cal.  490.  But  it  has  jurisdiction  of  an  ac- 
tion to  recover  a  sum  of  money  less  in  amount 
than  three  hundred  dollars  for  a  fine,  penalty, 
or  forfeiture  given  by  statute  or  ordinance  of 
a  municipal  corporation;  provided,  no  question 
of  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine  is  raised.  If  any  such 
question  is  raised,  it  must  be  by  answer,  veri- 
fied by  the  oath  of  the  defendant,  and  unless  so 
raised,  no  evidence  as  to  such  legality  can  ba 
received,  either  in  the  justice's  court  or  on 
appeal  in  the  superior  court:  Williams  v. 
Mecartney,  69  Id.  556.  In  such  an  action,  the 
supreme  court  has  no  jurisdiction  of  an  appeal 
from  the  superior  court,  if  no  question  as  to 
such  legality  is  raised  by  the  answer:  Id. 

Contract  for  sale  of  land  —  Action  to 
recover  deposit.  — As  to  the  jurisdiction  of 
a  justice  of  the  peace  over  such  an  action,  see 
Schroeder  v.  Wittram,  66  Cal.  636. 

115.     Justices'  courts  of  San  Jose. — 

Until  the  organization  of  a  police  court  for  the 
city  of  San  Jose,  under  the  act  of  April  1, 
1880,  relative  to  courts  of  justice,  the  justice's 
court  of  the  city  organized  under  the  charter 
of  1874  has  jurisdiction  of  actions  for  public 
oflfenses  enumerated  in  this  section  charged  to 
have  been  committed  within  the  corporate 
limits  of  the  city:  Matter  of  Carrillo,  66 
Cal.  4. 

Nuisance  injurious  to  health.  —  The 
offense  of  maLntainiug  a  public  nuisance  injuri- 
ous to  health  is  punishable,  under  section  377 
of  the  Penal  Code,  by  imprisonment  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  one 
thousand  dollars,  and  consequently  is  not 
within  the  jurisdiction  of  a  justice's  court:  In 
re  Kurtz,  68  Cal.  412. 

128.  Conduct  of  business.— "  While  it 
is  very  important  that  all  the  rights  guaranteed 
by  tlie  constitution  to  a  person  charged  with 
crime  should  be  fully  and  fairly  awarded  to 
him,  it  is  also  important  that  courts  of  justice 
should  be  upheld  in  the  enforcement  of  all 
necessary  and  reasonable  rules  for  the  orderly, 
speedy,  and  effective  conduct  of  their  busi- 
ness": People  v.  Kcrriijan,  73  Cal.  225,  per  Pat- 
crson,  J. 

129.  Rules  of  court,  suspension  of.— 

The  trial  judge  has  power  to  suspend  a  rule  of 
court  requiring  a  copy  of  all  ex  parte  orders  to 
be  served  on  the  attorney  of  the  adverse  party, 
or  may  except  a  particular  case  from  its  opera- 
tion: Sullivan  V.  Wallace,  73  Cal.  307. 
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134.   Judicial  business  not  to  he  transacted  on  holidays. 

Sec.  134.  No  court  shall  be  open,  nor  shall  any  judicial  business  be  trans- 
'  acted  on  Sunday,  on  the  first  day  of  January,  on  the  twenty-second  day  of 
February,  on  the  thirtieth  day  of  May,  on  the  fourth  day  of  July,  on  the 
ninth  day  of  September,  on  the  twenty-fifth  of  December,  on  a  day  in  which 
an  election  is  held  throughout  the  state,  or  on  a  day  appointed  by  the  Presi- 
dent of  the  United  States,  or  by  the  governor  of  this  state,  for  a  public  fast, 
thanksgiving,  or  holiday,  except  for  the  following  purposes:  — 

1.  To  give,  upon  their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or 
in  a  proceeding  of  a  criminal  nature;  provided,  that  the  supreme  court  shall 
always  be  open  for  the  transaction  of  business;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and  served  on  any  day. 
[Amendjnent  approved  March  1, 1889;  Statutes  and  Amendments  1889,  46-] 

Notes  of  Decisions  Applicable  to  Section  134. 

134.    Discharging  jury  on  holiday.  —  section  of  the  constitution  does  not  in  terms 

At  a  former  trial,  the  jury  having  been  in-  prohibit  any  legal  business  on  holidays.     The 

structed  on  the  21st  of   February,  1884,  the  last  clause  expressly  declares  that  injunctions 

court  became  satisfied  on  the  next  day  —  the  and  prohibitions  maybe  issued  on  such  days. 

22d  of  February  —  that  there  was  no  reasonable  The   phrase    'they'  —  the  superior   courts  — 

probability  the  jury  could  agree  upon  a  verdict,  '  shall  always  be  open  [legal  holidays  and  non- 

and  they  were  accordingly  discharged.    The  22d  judicial  days  excepted],'  is  prohibitory  of  legis- 

day  of  February  was  a  holiday.    The  court  say:  lation  establishing  terms  of  court  during  which 

"A  jury  may  be  discharged  on  the  22d  day  of  only  judicial  business  can  be  transacted,  but 

February,  unless  the  constitution  prohibits  it.  leaves  the  legislature  at  liberty  to  allow  or  dis- 

It  is  insisted  by  counsel  for  appellant  that  sec-  allow  the  transaction  of    all   or  an}'  class  of 

tion  5  of  article  6  of  the  constitution  prohibits  judicial  business  upon  legal  holidays.    The  jury 

all  business  in  the  superior  courts  on  a  legal  were  justified  in  finding  against  defendant  upon 

holiday  or  non-judicial  day,  except  the  issuing  his  plea  of  former  jeopardy  ":  People  v.  SotOf 

of  injunctions  and  writs  of  prohibition.     The  65  Cal.  621. 

160.    Governor  to  appoint   superior  judge  to   hold  court  in  other  counties  in, 

cases  of  sickness. 

Sec.  160.  If  by  reason  of  sickness,  absence,  disability,  or  other  causes,  a 
regular  session  of  the  superior  court  cannot  be  held  in  any  county  by  the 
judge  or  judges  thereof,  or  by  a  superior  judge  requested  by  him  or  them 
to  hold  such  court,  a  certificate  of  that  fact  shall  be  transmitted  by  the  clerk 
thereof  to  the  governor,  who  may  thereupon  request  some  other  superior  judge 
to  hold  such  court;  and  a  judge  so  holding  a  court  at  the  request  of  the  gov- 
ernor, or  at  the  request  of  the  judge  or  judges  of  said  superior  court,  shall  be 
allowed  his  actual  and  necessary  expenses  in  going  to,  returning  from,  and 
attending  upon  the  business  of  such  court,  which  shall  be  a  charge  against 
the  treasury  of  the  county  where  such  court  is  held,  and  paid  out  of  the  gen- 
eral fund  thereof.  \_Amendment  approved  March  15,  1887;  Statutes  and 
Amendments  1887,  1^8;  to  take  effect  immediately. 1 

Notes  of  Decisions  Applicable  to  Sections  166-182. 

166.     Settling  statement.— A  judge  can  170.     Disqualification.— A  judge  is  not 

extend  the  time  for  the  settlement  of  a  state-  disqualified  from  sitting  at  the  trial  of  a  cause 

ment,  and  this  power  to  extend  need  not  be  because,  before  his  election  to  the  bench,  he 

exercised  by  the  judge  in  court,  but  may  be  ex-  had  been  attorney  for  one  of  the  parties  in  an- 

ercised  in  chambers:  >l/a«/ieit?sv.  Siiperior  Court,  other  action  involving  one  of  the  issues  in  the 

68  Cal.  641.  case  on  trial:  Clejhorn  v   Cleghorn,  60  Cal.  309. 
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177.  Swearing  to  complaint. — A  com- 
plaint charging  a  person  Avith  llie  commissiou 
of  a  crime,  tiled  in  the  police  court  of  the  city 
and  county  of  San  Francisco,  may  be  sworn  to 
before  a  justice  of  the  peace:  People  v.  Leiioy, 
65  Cal.  G13. 


183.  Motion  once  made  and  denied, 
except  for  informality  in  the  papers  or  pro- 
ceedings, cannot  be  renewed  before  any  other 
court  or  officer,  except  a  liigher  tribunal,  save 
where  liberty  is  given  by  the  court  or  officer 
refusing  the  motion  to  renew  the  same:  Hilch- 
cock  V.  McElralh,  G9  Cal.  G34. 


185.  An  Act  to  provide  that  in  all  cities  of  over  ten  thousand  inhabitants,  the  mayor,  or  other  chief 
executive,  shall  not  he  required  to  act  as  city  judrje,  or  ex  officio  judije  of  the  city  court,  or  as  justice  of 
the  peace;  to  provide  for  the  abolishment  of  such  city  court,  and  for  the  trawfer  of  the  business  and 
properties  of  said  city  court  to  the  justice  of  tlte  peace  of  such  cities,  and  to  i-cfjuire  such  justice  to 
fnlsh  such  business,  and  to  repeal  all  special  acts  in  conflict  herewith. 
[Approved  March  8,  1887;  1887,  51.J 
Defining  duties  of  mayor —  Cities  over  ten  thousand  inhabitants. 

Section  1.  In  cities  of  over  ten  thousand  inhabitants,  the  mayor,  or  other  chief  executive 
thereof,  shall  not  be  required  to  act  as  justice  of  the  peace,  or  to  hold  a  city  court,  or  to  act  as 
ex  officio  city  judge,  or  to  perform  any  of  the  duties  of  judge  of  the  city  court;  and  nil  city 
courts  created  by  law  to  be  held  by  such  mayor,  or  other  chief  executive  of  such  cities,  are 
hereby  abolished. 
Transfer  of  hooks,  etc.,  to  justice  of  the  peace. 

Sec.  2.  All  books,  dockets,  files,  documents,  papers,  and  properties  of  every  kind  whatsoever 
belonging  to  such  city  court,  shall  be  transferred  to  the  justice  of  the  peace  of  said  city,  pro- 
vided for  by  law,  to  hold  the  police  court  of  such  city,  or  if  there  be  no  such  police  court 
therein,  then  to  such  justice  of  tJie  peace  therein  as  may  be  designated,  for  such  purpose  by  the 
mayor  thereof;  and  sucli  justice  of  the  peace  shall  have  jurisdiction  of  all  matters  heretofore 
brought  in  such  city  court,  or  of  which  said  city  court  had  jurisdiction;  and  it  shall  be  liis  duty 
to  collect  all  fines  and  charges  required  by  law  to  be  collected  b}'  r,uch  city  court,  and  to  ac- 
count for  and  pay  the  same  over  to  the  treasurer  of  said  city  in  the  same  manner,  and  at  the 
same  times  and  imder  such  terms  and  conditions,  as  heretofore  required  of  and  by  said  city 
court.  Said  justice  of  the  peace  shall  complete  all  such  unfinished  business  as  may  be  trans- 
ferred to  him  from  said  city  court  under  the  provisions  hereof,  in  the  same  manner  as  heretofore 
required  of  said  city  court. 

Sec.  3.  The  provisions  of  all  acts  and  every  special  act  of  the  legislature  which  conflict  in 
any  wise  with  this  act  are  each  and  every  one  hereby  repealed. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  at  once  after  its  passage. 


Notes  of  Decisions  Applicable  to  Sections  187-389. 


187.  See  Estudillo  v.  Ifeyerstcln,  72  Cal. 
320;  Golden  Gate  M.  Co.  v.  Superior  Court,  G5 
Id.  192;  Co.asloch  v.  County  of  Yolo,  71  Id.  COl. 

204.  Objection  to  manner  of  drawing 
jury.  — An  oljjection  that  the  jury  which  tried 
an  action  was  not  drawn  as  provided  in  tliis 
section  of  tiie  Code  of  Civil  Procedure,  and  was 
not  part  of  the  regular  jurors  under  section 
219  of  that  code,  will  not  be  considered  on 
appeal,  when  the  record  fails  to  contain  any 
showing  in  support  of  the  objection:  Bostwick 
v.  Mahoney,  73  Cal.  238.  An  immaterial  de- 
parture from  the  forms  prescribed  by  articles 
3  and  4,  chapter  1,  title  3,  of  the  Code  of  Civil 
Procedure,  with  respect  to  the  drawing  and 
return  of  tiie  jury,  such  as  does  not  deprive  a 
defendant  of  an  opportunity  to  secure  a  com- 
petent and  impartial  jury,  is  not  a  ground  for 
challenge  to  the  panel:  People  v.  Davis,  73  Id. 
355. 

214.  Summoning  jury.  — An  order  of 
the  court  directing  tlie  clerk  "to  draw  the 
names  of  thirty-five  good  and  lawful  men,"  to 
bo  summoned  from  the  body  of  the  county,  is 
a  substantial  compliance  with  the  statute: 
People  v.  Wliecler,  65  Cal.  77.  When  jurors 
have  not  been  drawn  or  summoned  to  at- 
tend a  session  of  court,  it  may  order  one  to 
be  drawn  and  summoned,  or,  without  drawing, 
may  order  the  sheriff  to  summon  a  sufficient 
number  of  jurors  from  the  body  of  tho  county: 
Leahy  v.  S.  P.  P.  P.,  65  Cal.  150. 


226.     See  note  to  sec.  214,  ante. 

24 1 .  Order  for  drawing  grand  jury  — 
Amendmant  of.  — An  order  for  tho  drawing 
of  a  grand  jury  for  the  city  and  county  of  San 
Francisco  was  made  in  the  superior  court,  and 
filed  with  the  county  clerk  on  the  8th  of  July, 
1885.  The  order  was  signed  by  the  presiding 
judge  of  the  court,  and  by  the  judge  of  the 
department  in  wliich  the  drawing  was  to  ta!;o 
place,  and  designated  one  o'clock,  P.  M.,  as  Iho 
hour  for  the  drawing.  At  the  opening  of  tho 
court  at  ten  o'clock,  a.  bi.,  on  that  day, 
the  judge  of  tho  department  amended  the 
order  by  changing  the  hour  for  the  drawing 
to  ten  o'clock,  A.  m.,  and  thereupon  the  clerk, 
in  open  court,  and  in  tho  presence  of  the  judge, 
but  during  the  absence  of  the  presiding  judge, 
proceeded  with  the   drawing   in   tho   manner 

grescribed  by  section  219  of  the  Code  of  Civil 
roccdure.  It  was  hold  that  tho  absence  of 
the  presiding  judge  did  not  invalidate  the 
drawing:  Levy  v.  ]l''ikon,  69  Cal.  105.  And 
also  that  the  change  made  by  tho  judge  of  tlie 
department  in  the  original  order  did  not  divest 
the  court  of  jurisdiction  over  the  proceeding, 
and  that  the  order  was  not  void:  Id. 

Term  of  service.  — A  grand  jury  legally 
constituted  may  continue  to  act  until  dissolved 
by  operation  of  law  or  an  order  oi  court:  /n 
re  Gannon,  69  Cal.  541.  The  grand  jury  or- 
ganized on  the  14th  of  July,  1885,  in  the  city 
and  county  of  San  Francisco,  was  not  dissolved 
by  operation  of  law  during  or  at  the  cxpira- 
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tiou  of  that  year,  and  was  a  valid  body  on 
the  2Gth  of  March,  188G,  notwithstanding  the 
names  of  grand  jurors  were  selected  and  re- 
turned in  January,  188G,  for  that  year,  from 
wiiich  a  new  grand  jury  ini;,'ht  have  been 
drawn.  This  section  pi-escribes  no  specific 
time  for  the  drawing  of  the  grand  jury,  or  for 
its  ofBcial  existence.  These  matters  have  been 
left  to  the  discretion  of  the  court:  Id. 

243.  Deficiency  in  original  panel  — 
Special  venire  to  fill.  —  Of  the  persons 
whose  names  were  drawn  from  the  grand-jury 
box,  twenty-one  were  summoned  and  appeared, 
all  but  six  of  whom  were  excused  for  cause. 
The  judge  thereupon,  in  order  to  fill  the  panel, 
by  an  order  entered  in  the  minutes  of  the 
court,  directed  the  sheriff  to  summon  fifteen 
persons  from  the  body  of  the  city  and  county 
to  appear  in  court  and  serve  as  grand  jurors. 
This  was  done.  Thirteen  of  these,  with  the 
six  jurors  of  the  original  panel,  were  recog- 
nized by  the  court  and  declared  to  be  the 
grand  jury,  and  as  such  were  impaneled  and 
sworn.  It  was  held  that  the  course  adopted 
by  the  court  in  filling  tlie  original  panel  was 
authorized  by  sections  226  and  242  of  the  Code 
of  Civil  Procedure,  and  was  not  in  excess  of 
its  jurisdiction,  although  at  the  time  the  order 
for  the  special  venire  was  made  there  were 
sufficient  names  in  the  grand-jury  box  from 
which  the  jurors  might  have  been  drawn:  Levy 
v.   Wihon,  G9  Cal.  105. 

273.  Transcript  of  evidence  —  Inad- 
missible in  subsequent  action.  —  Under 
this  section,  the  stenographer's  transcript  of  the 
testimony  in  a  civil  case  given  by  a  party  in 
a  prior  action,  although  certified  to  by  the 
steaograplier  as  being  correct,  is  not  admis- 
sible in  a  subsequent  action  as  evidence  of 
what  he  said  on  the  former  trial:  Reid  v.  Reid, 
73  Cal.  20G. 

274.  Salary  of  superior  court  re- 
porters—Act   of   March    21,     1885. — 

The  act  of  March  21,  1885,  amending  this  sec- 
tion, in  so  far  as  it  provides  that  the  salaries  of 
the  official  reporters  of  the  superior  court  shall 
be  fixed  by  the  judges,  by  an  order  duly  en- 
tered on  the  minutes  of  the  court,  and  paid  out 
of  the  treasury  of  the  respective  counties,  in 
the  same  manner  and  at  the  same  time  as  the 
salaries  of  county  officers,  is  in  conflict  with 
article  3  of  the  constitution,  because  it  imposes 
legislative  functions  upon  the  judiciary:  Smith 
V.  Strothcr,  G8  Cal.  194. 

Staying  proceedings  —  Fees  of  jury 
and  reporter.  — The  trial  court  has  authority 
under  this  section,  and  the  act  of  March  1,  1872, 
to  stay  all  proceedings  in  an  action  until  the 
party  in  whose  fav^or  a  verdict  has  been  ren- 
dered pays  the  fees  of  the  jury  and  the  re- 
porter: Rhodes  v.  Spencer,  68  Cal.  199. 

Cannot  change  sides  on  subsequent 
trial— Presumption  of  injxiry  to  former 
client.  — The  trial  court  has  power,  and  it  is 
its  duty,  if  satisfied  that  an  attorney  has  acted 
a3_  such  on  the  side  of  one  party  in  a  former 
trial  of  an  action,  to  prohibit  him  from  acting 
as  an  attorney  on  the  other  side  in  a  sub"^ 
sequent  trial;  and  if  the  court  refuses  so  to  do, 
and  a  judgment  on  the  subsequent  trial  is  ren- 
dered against  the  attorney's  former  client,  in- 


jury will  be  presumed  to  have  resulted  to  him 
whereby  he  was  prevented  from  having  a  fair 
trial:  Weidekind  v.  Tuolumne  Count i/  Water  Co., 
74  Cal.  3SG. 

282.  Privileged  communication.  —  A 

communication  made  to  a  person  who  is  an  at- 
torney at  law,  but  not  the  attorney  or  legal 
adviser  of  the  l)arty  making  it,  is  not  privi- 
leged: Georrje  v.  Silva,  C8  Cat.  272. 

283.  Authority  to  prosecute  action 
presumed  —  Dismissal.  —  An  action  reg- 
ularly instituted  by  an  attorney  is  presumed  to 
be  with  the  consent  of  the  plaintiff';  and  until 
his  want  of  authority  is  established,  the  de- 
fendant cannot  have  the  action  dismissed  by 
showing  that  the  plaintiff  does  not  desire  to 
maintain  it,  the  attorney  opposing  the  dismis- 
sal: Boston  Tunnel  Co.  v.  McKenzie,  67  Cal.  485. 

Attorney  cannot  confess  judgment.  — 
An  attorney,  without  the  express  consent  of 
his  client,  has  no  authority  to  confess  judg- 
ment against  him:  PfMer  v.  Wade,  69  Cal.  133. 

Omission  to  take  useless  appeal.  —  It 
is  not  a  neglect  of  duty  for  an  attorney  to  omit 
to  take  an  append  on  behalf  of  his  client  from 
a  judgment  rendered  against  him,  if  such  ap- 
peal could  not  have  availed  the  client:  Hays  v. 
Ewing,  70  Cal.  127. 

287.  Disbarment.  —-An  attorney  should 
not  be  suspended  or  disbarred  from  the  prac- 
tice of  his  profession  unless  the  court  is  clearly 
satisfied  of  his  guilt:  Matter  of  Ilovrfhton,  67 
Cal.  511.  In  exercising  the  power  of  disbar- 
ment, the  court  deals  with  the  attorney  only 
as  an  officer  of  the  court,  investigating  charges 
against  him  for  the  purpose  of  determining 
whether,  under  the  proofs,  he  is  a  fit  person  to 
be  allowed  to  continue  to  practice  as  an  attor- 
ney and  counselor  in  the  courts  under  the 
license  which  has  been  granted  to  him,  and 
not  for  the  purpose  of  adjudging  whether  he  is 
guilty  of  the  commission  of  a  crime  for  which 
he  ought  to  be  convicted  and  punished;  and 
where  an  attorney  has  been  found  guilty  in  the 
practice  of  his  profession  of  acts  indicating 
moral  depravity,  he  may  be  disbarred  by  the 
court  without  previous  conviction  of  a  crimi- 
nal offense:  In  re  Tread  well,  67  Id.  353.  The 
respondent  was  elected  city  attorney  of  the 
city  and  county  of  San  Francisco,  and  as  such 
had  the  control,  during  his  term  of  office,  of 
all  litigation  in  which  it  was  a  partj*.  During 
his  term  of  office,  certain  cases  against  the  city 
and  county,  in  which  judgments  had  been 
rendered  against  it,  were  appealed  by  him. 
After  the  expiration  of  his  term,  and  while 
the  appeals  were  pending,  he  entered  into  an 
agreement  w'ith  the  attorney  for  the  adverse 
parties  that,  in  consideration  of  a  sum  of  money 
paid  him,  he  would  not  allow  himself  to  be  re- 
tained ill  such  cases  by  the  city  and  county. 
At  the  time  the  agreement  was  made,  the  re- 
spondent had  no  personal  knowledge  of  the 
facts  or  questions  of  law  involved  in  the  cases. 
While  in  office,  he  had  been  paid  a  salary  as 
provided  by  law.  It  was  held  that  the  respond- 
ent was  not  discharged  from  the  duty  of  fidel- 
ity to  the  city  and  county  by  the  expiration  of 
his  term  of  office,  and  that  the  agreement  not 
to  be  retained  by  it  was  a  violation  of  this 
duty:   Matter  qf  Cowdery,  69  Id.  32;   see  also 
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Matter  of  Wldttemore,  G9  Id.  G7.  An  appeal 
from  a  judgment  of  a  justice's  court  convicting 
an  attorney  at  law  of  embezzlement  operates 
as  a  suspension  of  the  judgment  and  proceed- 
ings taken  for  the  disbarment  of  an  attorney 
based  upon  such  judgment, and  instituted  pend- 
ing the  appeal,  arc  premature,  and  should  bo 
dismissed:  People  v.  Treadwell,  G6  Id.  400.  As 
to  disbarment  for  the  embezzlement  of  a  client's 
money,  see  Matter  of  Moore,  72  Id.  359;  In  re 
Treadwell,  67  Id.  353;  Matter  of  Tijlcr,  71  Id. 
353;  or  for  false  statements  to  the  justices,  sec 
Matter  of  Hou<jliton,  67  Id.  511.  Where  the 
conduct  of  the  respondent  complained  of  should 
be  attributed  to  his  youth,  inexperience,  and 
ignorance,  the  proceeding  should  be  dismissed: 
Matter  of  Knott,  71  Id.  584.  On  the  question 
of  disbarment,  see  In  re  Barnes,  decided  March 
2,  1888;  In  re  Knaj^p,  decided  September  21, 
1887;  In  re  Stevens,  decided  November  21,  1888. 

289.  Dismissal.  —  A  proceeding  for  the 
disbarment  of  an  attorney  and  counselor  at 
law  cannot  be  dismissed  upon  the  motion  of 
the  accuser:  Matter  of  Knott,  71  Cal.  584. 

399.  Order  suspending  attorney  at 
law  —  Supersedeas. —  A  writ  of  error  to  the 
supreme  court  of  the  United  States  from  an 
order  of  the  supreme  court  of  the  state,  sus- 
pending an  attorney  and  counselor  at  law  from 
practicing  in  the  state  courts,  does  not  operate 
to  supersede  the  order  of  suspension,  as  no 
process  for  the  enforcement  of  the  order  is 
necessary:  Ti/ler  v.  Presley,  72  Cal.  290. 

318.      Execution    sale  —  Deed. — The 

statute  of  limitations  does  not  begin  to  run 
against  a  purchaser  of  real  estate  at  an  execu- 
tion sale  before  he  becomes  entitled  to  a  deed. 
Whether  the  statute  commences  to  run  then  or 
at  the  time  when  the  deed  is  actually  executed 
and  delivered  to  the  purchaser,  not  decided: 
Barroilhetv.  Anspacher,  08  Cal.  116. 

Tenants  in  common  —  Partition  —  Ad- 
verse possession  —  Evidence.  —  An  action 
was  brought  in  the  year  1879  to  recover  the 
possession  of  certain  laud  to  which  the  plain- 
tiffs claimed  title  as  tenants  in  common  with 
the  defendant  Walker.  The  laud  in  contro- 
versy was  a  portion  of  the  raucho  Laguna  de 
San  Antonio,  and  in  a  partition  suit  thereof, 
commenced  in  the  year  1800,  and  finally  de- 
termined in  1877,  was  set  apart  and  allotted  to 
Walker.  In  1801,  Walker  conveyed  an  undi- 
vided interest  in  the  rancho  to  the  plaintiffs 
and  their  grantors,  none  of  wlioin  were  parties 
to  the  partition  suit.  In  1878,  the  plaintiffs 
demanded  to  be  let  into  possession  of  the  land. 
This  demand  Walker  refused.  The  defendants 
pleaded  the  statute  of  limitation",  and  claimed 
to  have  acquired  a  title  in  severally  by  reason 
of  an  alleged  ouster  of  the  plaintiffs  l)y  Walker 
in  1805,  and  a  subsequent  exclusive  adverse 
possession  by  him.  It  was  held  that  the  plea 
was  not  sustained  by  the  evidence:  Martin  v. 
Walker,  68  Cal.  317. 

321.  Presumptions.  —  On  an  ajipcal  from 
a  judgment  in  favor  of  the  plaintiff,  where  there 
is  no  statement  or  bill  of  exceptions  in  the  rec- 
ord, all  presumptions  are  in  favor  of  the  judg- 
ment, and  it  will  bo  presumed  that  the  cause 
of  action  was  not  barred  by  the  statute  of  limi- 


tations before  the  commencement  of  the  action: 
Cameron  v.  Cityand  County  of  Snn  Francisco,  63 
Cal.  390. 

Nature  of  occupancy.  —  Adverse  posses- 
sion, such  as  will  set  the  statute  of  limitations 
in  motion,  must  be  open  and  notorious  as  well 
as  continuous,  and  of  such  a  character  as  to 
operate  as  notice  to  the  owner  that  possession 
is  held  under  a  claim  of  right,  and  to  establish 
an  ouster  of  the  owner:  Mauldinv.  Cor,  67  Cal. 
387.  Thus  in  order  to  acquire  a  right  of  way 
by  prescription,  the  claimant  must  have  been 
in  the  adverse,  continuous,  open,  and  peace- 
able occupancy  thereof  for  five  years  under  a 
claim  of  right,  and  not  merely  by  the  consent, 
permission,  or  indulgence,  expiess  or  implied, 
of  the  owTier  of  the  alleged  servient  estate: 
Thomas  v.  England,  71  Id.  456.  The  mere 
assertion  of  a  claim  without  possession  or  any 
proceeding  to  euforce  it  can  never  ripen  into  a 
legal  or  equitable  right  as  against  one  seised  of 
the  legal  estate  when  the  adverse  claim  was 
first  asserted:  People  ex  rel.  Love  v.  Center,  66 
Id.  551.  The  owner  has  a  right  to  be  informed 
of  the  claim  set  up  against  him,  either  by  acts 
or  words,  before  the  statute  will  run;  and  if  the 
acts  of  the  party  in  possession  are  of  such  a 
character  as  reasonably  to  indicate  to  the  owner 
that  the  holding  is  not  adverse,  but  in  subordi- 
nation to  the  title,  the  statute  will  not  run: 
Mauldin  v.  Cox,  67  Id.  387.  In  ejectment  for 
land  formed  by  accretion,  evidence  that  the 
plaintiff  had  been  in  possession  under  color  of 
title,  and  occasionally  cultivated  the  land  for 
years,  docs  not  show  adverse  possession:  Tap- 
pendorfv.  Downing,  70  Id.  109. 

Adverse  user  a  question  of  fact.  —  The 
question  wliether  or  not  the  user  of  an  alleged 
ri^ht  of  way  was  adverse,  or  with  the  implied 
license  of  the  owner  of  the  alleged  servient 
estate,  is  one  of  fact,  to  be  determined  in  the 
light  of  the  relations  between  the  parties  and 
all  the  surrounding  circumstances:  Thomas  v. 
England,  71  Cal.  450. 

Color  of  title.  — An  entry  under  a  swamp- 
land certificate,  in  the  belief  i:i  good  faith  that 
it  confers  a  right  to  the  Ian  1,  is  an  entry  under 
color  of  title:  Goodwin  v.  McCahe,  75  Cal.  584. 
An  entry  in  good  faith  under  a  sheriff's  deed, 
not  void  upon  its  face,  made  in  pursuance  of 
"the  judgment  of  a  district  court,  regular  in 
form,  is  an  entry  under  color  of  title:  Ojleshy 
v.  Ilollister,  16  Id.  130.  So  also  a  sheriff 's  deed 
to  property  sold  under  execution  upon  a  judg- 
ment rendered  by  default,  while  a  demurrer  to 
the  complaint  was  on  file  and  undetermined, 
gives  color  of  title  to  the  grantee  therein,  an  I 
is  admissible  in  evidence  to  support  a  plea  of 
adverse  possession  against  the  judgment  debtor 
and  his  successors  in  interest:  Packard  v.  J/ims, 
08  Id.  123;  and  a  tax  deed  will  give  color  of 
title,  though  it  contains  a  rscital  showing  the 
assessment  was  invalid:  Wilson  v.  Atkinson, 
77  1.1.  485. 

State  grant.  —  Where  the  title  of  the  plain- 
tiff to  the  property  in  controversy,  consisting 
of  marsh  and  overilowed  lands,  was  founded 
upon  a  certificate  of  purch;iso  from  the  state, 
the  statute  of  limitations  does  not  commenco 
to  run  against  the  plaintiff  until  the  lands  are 
certified  to  the  state  by  the  United  States  gov- 
ernment:  P.Kkard  \:  Moss,  08  Cal.  123. 

Public  street.  —  A  private  individual  can- 
not acquire  title  by  adverse  possession  to  land 
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■which  has  been  dedicated  as  a  public  street: 
Cilii  of  Visalia  V.  Jacob,  G5  Cal.  434. 

Co-tenants. — Wliere  a  tenant  iu  common 
of  laud  is  iu  possession  thereof,  acknowledging 
or  with  knowledge  of  the  rights  of  his  co- 
tenants,  there  must  be,  in  order  to  constitute 
an  ouster  by  him  of  his  co-tenants,  such  acts 
of  exclusive  ownership  of  an  unequivocal 
character,  overt  and  notorious,  and  of  such  a 
nature  a3  by  their  own  import  to  impart  in- 
formation and  give  notice  to  the  co-tenants 
tliat  an  adverse  possession  and  disseisin  are 
intended  to  be  asserted  against  them;  and 
tliis  rule  applies  wherever  a  co-tenant  enters 
under  a  conveyance  which  purports  to  convey 
a  moiety,  or  any  portion  less  than  the  whole, 
or  merely  the  interest  of  the  grantor:  Bath  v. 
Valdcz,  70  Cal.  350.  Where  two  persons  hold 
lands  as  tenants  in  common,  a-  deed  by  one  of 
them  purporting  to  convey  the  entire  tract  is 
sufficient  to  give  color  of  title,  and  possession 
thereunder  by  the  grantee  claiming  title  to  the 
whole  premises  will  be  adverse  to  the  other 
tenant,  and  if  continued  for  a  sufHcient  period 
will  bar  the  right  of  the  latter  to  recover: 
Packard  v.  Moss,  08  Id.  123;  see  Bufh  v.  Val- 
dcz, 70  Id.  350;  and  a  party  in  the  actual,  ex- 
clusive, and  adverse  possession  of  a  tract  of 
laud,  the  legal  title  to  whicli  is  held  by  several 
persons  as  tenants  in  common,  by  taking  a 
deed  of  the  entire  tract  from  one  of  the  co- 
tenants  and  continuing  in  possession  under  it, 
does  not  become  a  co-tenant  with  the  other 
holders  of  the  legal  title:  FricJc  v.  Sinon,  75 
Id.  337. 

Grantor  and  grantee.  —  A  grantor  of 
land  who  remains  in  the  adverse  possession 
thereof  for  the  period  prescribed  by  the  stat- 
ute of  limitations  obtains  a  title  as  against  his 
grantee,  and  a  title  subsequently  acquired  by 
him  inures  to  his  benefit,  and  not  to  the  benefit 
of  the  grantee:  Garabaldi  v.  Shatiuch,  70  Cal. 
511;  but  a  defendant  having  entered  into  pos- 
session under  contract  with  the  vendor,  his 
holding  cannot  be  adverse  unless  its  hostility 
has  been  manifested  by  unequivocal  acts 
brought  expressly  or  by  legal  implication  to 
the  vendor's  knowledge:  Kerns  v.  Dean,  77  Id. 
555. 

Water  rights.  —  An  adverse  possession 
and  user  of  water  for  five  years  continuously 
and  uninterruptedly,  with  the  knowledge  of 
and  to  the  injury  of  the  true  owner,  will  bar 
the  right  of  the  latter  thereto;  but  a  mere 
claim  of  right  to  the  use  and  enjoyment  of  the 
water,  however  long  continued,  will  not  have 
that  effect:  Cox  v.  Cloujh,  70  Cal.  345.  The 
mere  denial  by  the  owner  of  the  right  of  the 
adverse  user  to  the  possession  of  the  water  is 
not  a  sufficient  interraption  thereof  to  prevent 
the  statute  of  limitations  from  operating  as  a 
bar:  Id. 

Evidence.  —  In  an  action  by  the  adverse 
possessor  to  quiet  the  title  acquired  by  his 
adverse  possession  against  the  holder  of  the 
paper  title,  evidence  is  admissible  that  the 
plaintiff  and  her  predecessors  had  paid  street 
assessments  and  insurance  on  the  premises: 
Fricic  V.  Sinon,  75  Cal.  337.  So  also  under  a 
plea  of  the  statute  of  limitations  in  an  action 
of  ejectment,  it  is  competent  to  show  the  use 
the  defendant  made  of  the  land,  that  ho  leased 
the  same  to  a  tenant,  and  that  by  his  direc- 
tions it  was  kept  clear  of  stock  belonging  to 


other  people:  Lucas  w.  Richardson,  63  Id.  CIS. 
On  the  trial  in  this  case,  the  defendant  offered 
in  evidence  the  judgment  roll  in  an  action  of 
unlawful  detainer,  brought  by  the  plaintiff 
against  a  person  in  possession  of  the  land,  in 
which  the  court  found  that  the  latter  was  iu 
possession  as  the  tenant  of  the  defendant,  and 
not  as  the  tenant  of  the  plaintiff,  and  it  was 
held  that  the  evidence  was  admissible:  Id. 
On  the  issue  of  adverse  possession,  the  testi- 
mony of  witnesses  who  have  lived  on  the 
premises  and  are  familiar  with  the  character 
of  the  fences,  and  who  testify  that  the  fences 
are  sufficient  to  keep  out  stock,  is  admissible: 
Silrarer  v.  Hansen,  77  Id,  579. 

Instruction.  —  In  an  action  to  quiet  a  title 
claimed  to  have  been  acquired  by  adverse  pos- 
session, an  erroneous  instruction  as  to  the 
effect  in  passing  the  title  of  a  deed  which  was 
executed  and  delivered  to  the  defendants  prior 
to  the  commencement  of  the  plaintiff's  ad- 
verse possession  is  immaterial:  FredericLs  v. 
Judah,  73  Cal.  604.  Where  the  defendant,  in 
an  action  of  ejectment,  sets  up  title  to  the  de- 
manded premises  under  the  statute  of  limita- 
tions, and  there  is  evidence  tending  to  support 
the  pl-ea,  an  instruction  which  directs  tlie  jury 
to  find  for  the  plaintiff,  without  considering 
such  defense,  is  erroneous:  Heilhron  v.  llcin- 
len,  72  Id.  376. 

Offer  by  adverse  possessor  to  buy  pa- 
per title.  —  After  the  title  to  certain  land  lias 
been  acquired  by  adverse  possession,  an  offer 
made  by  the  adverse  possessor  to  the  holder  of 
the  paper  title,  to  buy  wliatever  rights  ho  has 
in  the  land  for  the  purpose  of  avoiding  a  law- 
suit, is  not  an  admission  that  the  title  of  the 
latter  is  good,  nor  does  it  invalidate  the  title 
acquired  by  the  adverse  possession:  Furlong 
v.  Cooney,  72  Cal.  322;  Frkk  v.  Sinon,  75  Id. 
337. 

323.     Void  tax  deed,  entry  under:  See 

Wilson  v.  Atkinson,  77  Cal.  485. 

Partition.  — In  an  action  for  partition,  the 
defendant  pleaded  the  statute  of  limitations. 
Tlie  evidence  showed  tliat  the  lands  iu  contro- 
versy were  patented  to  Thomas  0.  Larkin  and 
John  S.  Micsroon;  that  Missroon  sold  his  in- 
terest to  one  Whitcomb,  the  habendum  clause 
of  the  deed  being  "to  have  and  to  hold  all 
and  singular  the  mentioned  and  described 
premises ";  that  Larkin  sold  his  interest  to 
certain  persons  through  whom  the  plaintiff 
claims  title,  and  that  subsequent  thereto  he 
executed  a  deed  to  Whitcomb  conveying  the 
same  interest,  and  containing  a  clause  of  war- 
ranty against  his  acts;  that  the  defendant 
afterwards  entered  into  possession  of  the  lauds 
under  a  deed  from  Whitcomi)  inirporting  to 
convey  the  whole  premises,  and  that  such  pos- 
session had  been  continuous  for  more  than  five 
years.  It  was  held  that  the  facts  established 
an  adverse  possession  within  the  meaning  of 
this  section:  Specht  v.  Harjar,  05  Cal.  443. 

323.     Occupancy. —Section  1007   of  the 

Civil  Code,  providing  that  "  occupancy  for  the 
period  prescribed  by  the  Code  of  Civil  Pro- 
cedure as  sufficient  to  bar  an  action  for  the 
recovery  of  the  property  confers  a  title  thereto, 
denominated  a  title  by  prescription,"  merely 
fixes  the  time  in  which  a  right  by  prescription 
shall  be  acquired,  but  does  not  alter  the  i-equi- 
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sites  which  before  the  code  were  essential  to 
the  growth  of  a  prescriptive  right:  Thomas  v. 
Emjland,  71  Cal.  456. 

Natural  barriers.  —  Natural  barriers  may- 
be sufficient  to  form  an  inclosuro  for  the  pur- 
poses of  the  rule  in  reference  to  actual  posses- 
sion of  real  property.  Whether  they  are  so 
or  not  is  a  question  for  the  jury  iiuder  proper 
instructions:  Goodwin  v.  McCabe,  'Jo  Cal.  5S4. 
And  if  there  is  sufficient  evidence  to  go  to  the 
jury  upon  the  question,  it  is  error  to  refuse  an 
instruction  that  if  the  jury  believe  that  plain- 
tiff's fences,  together  with  natural  barriers, 
formed  an  inclosure  sufficient  to  turn  cattle,  it 
was  sufficient  for  the  purposes  of  possession: 
Id. 

Pasturage.  —  Where  a  party  enters  under 
color  of  title  iipon  an  open,  uncultivated  piece 
of  grazing  land,  situated  in  a  grazing  country, 
and  pastures  sheep  upon  it,  under  the  care  of 
herders,  during  the  pasturing  season  of  each 
year,  the  tract  being  unoccupied  during  the 
rest  of  the  year,  he  has  sufficient  possession 
under  the  statute  of  limitations:  Webber  v. 
Clarke,  74  Cal.  11;  see  also  Marsliall  v.  Blysser, 
75  Id.  544. 

325.  Possession  and  payment  of 
taxes  essential.  —  Title  to  laud  cannot  be 
acquired  under  the  statute  of  limitations  by  a 
person  who  has  never  been  in  the  actual  pos- 
session thereof,  and  has  never  paid  any  taxes 
assessed  against  it:  Berniaud  v.  Beecher,  71 
Cal.  38.  Under  this  section,  the  title  to  a 
piece  of  land  forming  part  of  a  larger  tract, 
which  is  assessed  as  an  entirety  to  the  real 
owner,  cannot  be  acquired  by  adverse  posses- 
sion i;nle33  the  adverse  claimant  pays  or  offers 
to  pay  the  taxes  on  the  land  in  his  possession: 
McKohle  V.  Justiniano,  70  Id.  395;  Webb  v. 
Clarl,  C5  Id.  5(5;  Russ  v.  Evans,  G5  Id.  439; 
but  prior  to  the  amendment  of  1878  to  this 
section,  one  who  in  good  faith  entered  into 
possession  of  real  estate,  claiming  title  thereto 
under  a  void  tax  deed,  and  under  such  claim 
of  title,  openly,  notoriously',  and  visibly  main- 
tained the  possession  thereof  for  a  sufficient 
length  of  time  adversely  as  against  the  whole 
world,  including  tlie  owner  of  the  paper  title, 
acquired  title  to  the  land  by  adverse  possession: 
lieynolds  v.  Lincoln,  73  Id.  191.  Ihis  amend- 
ment is  not  retroactive,  and  does  not  affect 
adverse  holdings  prior  to  the  date  of  its  pas- 
sage: Heilbron  v.  Heinlen,  72  Id.  37G;  Webber 
V.  Clarke,  74  Id.  11.  The  five  j'ears'  adverse 
possession  need  not  be  next  preceding  the 
comm'encemeut  of  the  action.  Therefore,  non- 
payment of  taxes  subsequent  to  five  years  of 
sufficient  possession  is  not  material:  Webber  v. 
Clarice,  74  Id.  11.  In  pleadiug  a  title  acquired 
by  adverse  possession,  the  claimant  need  not 
allege  that  the  taxes  on  the  land  have  been 
paid,  as  required  by  this  section  as  amended 
in  1878.  The  fact  that  the  taxes  have  been 
paid,  if  essential,  is  a  matter  of  evidence  only, 
and  not  of  pleading:  Ball  v.  McJiols,  73  Id. 
193.  In  an  action  of  ejectment,  evidence  that 
the  defendant  has  paid  the  taxes  on  the  prem- 
ises in  controvcrs}'  is  admissible  in  support  of 
the  plea  of  the  statute  of  limitations:  Partridge 
y.  Shepherd,  71  Id.  470.  When  the  court  linds 
in  favor  of  the  defendant  upon  the  pica  of  the 
statute  of  limitations,  the  failure  to  find  that 
the  defendant   has  paid  all  taxes  levied  and 


assessed  upon  the  property  in  controversy  is 
immaterial,  when  it  does  not  appear  that  any 
taxes  were  ever  levied  or  assessed  upon  the 
property:  Heilbron  v.  Last  Chance  Water  Ditch 
Co.,  75  Id.  117. 

Where  railroad  builds  its  road  length- 
wise through  the  center  of  a  strip  of  land 
twenty-five  feet  wide,  and  improves  the  land 
in  the  usual  manner  of  railroads  with  refer- 
ence to  their  road-bed  and  right  of  way,  and 
pays  the  taxes  thereon,  this  constitutes  an 
adverse  possession  within  this  section:  Daniels 
v.  Gualala  Mill  Co.,  77  Cal.  300. 

326.  Landlord  and  tenant  —  Adverse 
possession  by  tenant:  See  Standky  v. 
Stephens,  G6  Cal.  541;  Doolan  v.  McCauley,  6G 
Id.  47G. 

328.  Minors.  — The  statute  does  not 
commence  to  run  against  the  right  of  a  minor 
to  sue  for  her  seduction  until  she  attains  her 
majority:  Morrcll  v.  Morgan,  G5  Cal.  575. 

Absence  of  mortgagor  from  state.  — 
The  absence  of  a  mortgagor  from  the  state 
stops  the  running  of  the  statute  of  limitations 
as  to  him,  but  not  as  to  subsequent  lien- 
holders:    Watt  v.   WrigU,  G6  Cal.  202. 

337.  Promissory  note. — The  statute  of 
limitations  begins  to  run  against  a  promissory 
note  from  the  date  of  its  actual  delivery,  and 
not  from  the  date  it  bears:  Collins  \.  Driscoll, 
GO  Cal.  550. 

Undertaking  on  appeal. —  A  right  of  ac- 
tion on  an  undertaking  on  appeal  in  an  eject- 
ment suit,  given  to  secure  the  value  of  the  use 
and  occupation  of  the  property  in  controversy, 
accrues  on  the  affirmance  of  the  judgment,  and 
an  action  thereon  must  be  brought  within  four 
years  thereafter,  or  it  will  be  barred  by  the 
statute  of  limitations:  Clark  v.  Smith,  GG  Cal. 
645. 

Specific  performance.  —  The  equitable 
right  of  a  vendee  in  possession,  under  an  ex- 
ecutory contract  for  the  sale  of  land,  to  a  spe- 
cific performance,  is  not  affected  by  the  statute 
of  limitations  so  long  as  he  docs  not  abandon 
the  contract:  Day  v.  Cohn,  G5  Cal.  608.  See 
Luco  v.  Toro,  June  27,  1888. 

Interest  coupons.  —  Interest  coupons  ara 
not  barred  by  tlie  statute  of  limitation's  imtil 
the  bonds  to  which  they  belong  arc  barred: 
Meyer  v.  Porter,  9G  Cal.  67.  Whero  a  statute 
provides  for  the  issuing  of  bonds  of  a  city,  with 
interest  coupons  payable  as  fast  as  money 
should  come  into  the  treasury  from  special 
sources  designated  by  the  act,  the  statute  of 
limitations  does  not  commence  to  run  against 
the  coupons  until  the  money  is  received  in  the 
treasury  in  accordance  with  the  terms  of  the 
act:    Freehill  v.  Chamberlain,  65  Id.  603. 

338.  Tort  —  Damages.  —  A  cause  of  ac- 
tion founded  on  a  tort  arises  when  the  wrongful 
act,  causing  damage,  is  done,  and  the  statute  of 
limitations  then  begins  to  run  against  it,  al- 
though the  damages  occasioned  by  the  act  may 
not  all  have  been  sustained  at  that  time:  Bay- 
nor  V.  Miiitzcr,  72  Cal.  585. 

Maliciously  burning  building  —Action, 
for  when  barred.  —  An  action  for  mali- 
ciously burning  a  building,  and  the  personal 
property  contained   therein,  whether   consid- 


351 


f  §  339-3i5 


CODE  OF  CIVIL  PROCEDURE. 


ercd  a3  an  action  for  a  trespas3  upon  real  prop- 
erty, or  for  injuring  personal  jiroperty,  is 
barrctl  by  the  statute  of  limitations  after  the 
expiration  of  three  j'ears  from  the  time  of  the 
injury:  Gala  v.  McDaniel,  T2  Cal.  334.  The 
statute  of  limitations  commences  to  run  against 
such  an  action  from  the  time  of  the  injury,  and 
not  ivom.  the  time  the  plaintiff  discovered  the 
person  who  did   it:  Id. 

Reformation  of  deed—  Partition  deeds 
—  Mistake  in  running  boundary.  —  Two 
tenants  in  common  of  a  tract  of  land  contain- 
ing over  forty-eight  thousand  acres,  for  the 
purpose  of  making  a  partition,  entered  into 
an  agreement  for  the  division  thereof  into  two 
equal  parts,  and  for  the  interchange  of  deeds, 
so  that  each  would  own  a  half  in  severalty.  In 
pursuance  of  their  agreement,  they  employed 
a  surveyor,  believed  by  them  to  be  competent, 
who  ran  a  line,  which  he  assured  them  divided 
the  land  into  halves.  The  co-tenants  there- 
upon, mutually  relying  upon  tlie  assurance  of 
the  surveyor,  exchanged  deeds  in  accordance 
with  the  line  so  run.  The  line  did  not  divide 
the  land  in  halves,  but  included  in  that  con- 
veyed to  the  ancestor  of  the  defendants  up- 
wards of  five  hundred  acres  more  than  he  was 
entitled  to.  The  plaintiff,  who  was  the  heir  of 
the  other  co-tenant,  did  not  discover  the  mis- 
take until  thirteen  years  after  the  interchange 
of  deeds.  Since  that  time  the  land  had  been 
used  exclusively  for  grazing,  and  no  improve- 
ments bad  been  placed  thereon  by  the  defend- 
ants. It  was  held  that  the  plaintiff  could 
maintain  an  action  to  reform  the  mistake  in 
the  conveyance,  and  that  the  statute  of  limita- 
tion did  not  commence  to  run  against  his  right 
until  the  discovery  of  the  mistake:  Breen  v. 
Donnelly,  74  Cal.  301. 

Action  affecting  real  property  —  Re- 
lief on  the  ground  of  fraud.  —  Conceding 
that  subdivision  4  of  section  338  of  the  Code  of 
Civil  Procedure,  providing  that  actions  for  re- 
lief on  the  ground  of  fraud  must  be  commenced 
within  three  years  after  the  discovery  of  the 
fraud,  does  not  apply  to  actions  of  that  nature 
in  relation  to  real  property,  then  the  limita- 
tions affecting  such  actions  are  to  be  deter- 
mined by  the  rules  of  equity,  which  are  sub- 
stantially the  same:  Duffy.  Duff,  71  Cal.  513. 
See  Raynor  v.  Mlntzer,  72  Id.  585;  Crojhan  v. 
Spence,  71  Id.  124. 

This  section  applies  to  actions  brought 
by  state  for  sums  collected  and  held  by  a 
public  officer,  which  the  statute  required  him 
to  x^ay  into  the  public  treasury :  People  v.  Van 
JS/ess,  7G  Cal.  121. 

339.  Loan  —  Time  of  payment  —  Pre- 
sumption. —  Where  no  time  is  specified  with- 
in which  a  loan  of  money  is  to  be  repaid,  the 
presumption  of  law  is,  that  it  is  to  be  repaid 
on  demand,  and  the  statute  of  limitations  be- 
gins to  run  from  the  time  of  the  loan:  Dorland 
V.  Dorland,  6G  Cal.  189. 

Attorney  —  Negligence  of  —  Action  to 
recover  for.  —  Under  this  section,  a  cause  of 
action  against  an  attorney  for  neglect  of  duty 
in  the  management  of  an  action  is  barred  at 
the  expiration  of  two  years  after  the  neglect 
occurred:  Ilay^  v.  Ewinf/,  70  Cal.  127. 

Tax  collector  —  Failure  to  pay  over 
money  collected.  —  The  tax  collector  of  the 
city   and   county  of   San   Francisco  is  legally 


bound  to  pay  over  the  moneys  collected  by 
him  in  his  official  capacity  upon  the  expiration 
of  his  term  of  office,  witliout  any  demand  Ijeing 
made  upon  him  for  payment.  If  he  fails  so  to 
do,  the  statute  of  limitations  commences  to  run 
from  that  time  against  the  right  of  the  city  and 
county  to  maintain  an  action  on  his  official 
bond  to  recover  for  his  default:  City  and  County 
of  San  FranctHCOV.  Heynemanv,  71  Cal.  153. 

Malicious  suing  an  attachment,  limita- 
tion of  action  on:  See  McCusker  v.  Walker,  77 
Cal.  208. 

343.  Implied  trust.  —  The  statute  of 
limitations  runs  in  favor  of  a  defendant  charge- 
able as  trustee  of  an  implied  trust;  and  it  is 
not  necessary,  in  order  to  set  the  statute  in 
motion,  that  he  should  have  denied  or  repudi- 
ated the  trust.  In  such  a  case,  the  statute 
begins  to  run  when  the  wrong  complained  of 
is  done,  and  the  limitation,  under  this  sectioi], 
is  four  years:  lle.cld  v.  Slaney,  72  Cal.  3G3. 

Suits  in  equity.  — This  section,  providing 
that  "an  action  for  relief,  not  hereinbefor; 
provided  for,  must  be  commenced  within  foui 
years  after  the  cause  of  action  shall  have  ac- 
crued," applies  to  suits  in  equity  as  well  as  to 
actions  at  law:  Lnx  v.  Har/;iin,  69  Cal.  255. 

Action  to  recover  delinquent  taxes: 
See  City  and  County  of  Saji  Francisco  v.  Lunimj, 
73  Cal.  610. 

344.  Mutual,  open,  and  current  ac- 
count. —  In  order  to  constitute  a  mutual, 
open,  and  current  account,  the  transactions 
must  be  between  the  parties  to  the  account. 
Transactions  with  the  executor  of  one  of  them, 
not  in  his  official  capacity,  cannot  affect  the 
account:  Estate  of  Sidlenherger,  72  Cal.  549. 
See  Kutz  v.  Fleisher,  67  Id.  93.  Where  an 
open  account  is  verbally  stated  before  the 
items  comprising  it  are  barred,  the  statute  of 
limitations  begins  to  run  against  the  stated  ac- 
count from  the  date  of  the  statement,  and  an 
action  may  be  brought  thereon  at  any  time 
within  two  years  after  the  statement:  Kahnv. 
Edwards,  75  Id.  192.  In  February,  1852,  one 
McCain  entered  into  a  contract  in  Pennsyl- 
vania with  one  McFarlane,  whereby  it  was 
agreed  that  the  former  should  go  to  the  gold 
mines  in  California,  engage  there  in  business  for 
a  period  of  eighteen  months,  or  longer,  as  might 
be  arranged,  and  at  the  end  of  such  time,  and 
on  his  return  to  Pennsylvania,  should  give  to 
McFarlane  one  halt  of  what  he  might,  up  to 
that  time,  have  made.  The  contract  further 
provided  that  if  McCain  did  not  return,  or 
died,  McFarlane  was  to  be  entitled  to  one  half, 
the  same  as  if  he  liad  returned.  In  1852,  Mc- 
Cain came  to  California,  but  did  not  go  to  the 
mines.  While  there,  he  acquired  certain  prop- 
erty, which  he  owned  at  the  time  of  his  death, 
in  February,  1SS5.  The  present  action  for  an 
accounting  was  broiight  on  the  1st  of  May, 
1886.  It  was  held,  by  Thornton,  J.,  Pater- 
son,  J.,  and  Sharpstein,  J.,  that  the  action 
was  barred  by  the  statute  of  limitations,  and 
by  McKinstry,  J.,  and  ^McFarland,  J.,  that  the 
plaintiff  and  his  intestate  had  lost  the  right  to 
an  accounting  by  reason  of  their  laches:  West 
V.  nusselt,  74  Id.  544. 

34j.  Action  by  state  —  Account 
stated    by    controller.  —  Under    this    sec- 
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tion,  an  action  brought  by  the  people  on 
the  relation  of  the  controller  against  a  former 
secretary  of  state,  on  an  account  stated  by  the 
controUsr  under  section  437  of  the  Political 
Code,  for  money  alleged  to  have  been  received 
by  the  defendant  in  his  official  capacity,  but 
for  which  he  had  failed  to  account  or  make 
any  settlement  with  tlie  controller,  is  affected 
by  the  statute  of  limitations  in  the  same  man- 
ner as  it  would  be  were  the  action  brought  by 
a  private  person:  People  ex  rel.  Dunn  v.  Melone, 
73  Cal.  574.  The  statute  commences  to  run 
against  such  an  action  upon  the  default  of  the 
secretary  to  pay  over  the  money  received  by 
him  according  to  law,  and  not  from  the  time 
of  the  demand  made  on  him  by  the  controller 
under  section  437  of  the  Political  Code;  and 
under  subdivision  1  of  section  339  of  the  Code 
of  Civil  Procedure,  the  action  is  barred  upon 
the  expiration  of  two  years  from  the  time  of 
the  default:  Id. 

346.  Right  of  redemption.  —  The  right 
of  a  mortgagor  to  redeem  against  the  mortgagee 
in  possession  is  not  barred,  unless  the  latter 
has  contiuuously  maintained  an  adverse  pos- 
session of  the  mortgaged  premises  for  five 
years  after  the  breach  of  some  condition  of  the 
mortgage:  Wm-der  v.  Ennlen,  73  Cal.  291. 
Und2r  this  section,  an  action  to  redeem  a 
mortgage  may  be  brought  by  the  mortgagor 
against  the  mortgagee  in  possession  at  any 
time,  unless  the  mortgagee  has  maintained  an 
adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of 
the  mortgage:  Raijnorv.  Drew,  72  Id.  307. 

348.  Action  against  attorney  to  en- 
force a  trust:  See  Broder  v.  Conhlin,  11  Cal. 
330. 

352.  Estate  of  decedent  —  Bar  of 
executor  bars  heir  or  devisee.  —  Under 
the  statutes  of  California,  in  force  in  1862, 
determining  the  rights  of  minors  in  tho  prop- 
erty of  the  estates  of  deceased  persons,  where 
the  executor  or  administrator  of  the  estate  ne- 
glects to  bring  an  action  to  recover  real  prop- 
erty of  the  estate  until  his  right  of  action  is 
barred  under  tlie  statute  of  limitations,  the 
heir  or  devisee  is  also  barred,  even  though  he 
be  a  minor  at  the  time  the  action  accrues  to 
the  executor  or  administrator:  McLeran  v. 
Benton,  73  Cal.  329. 

Disability  of  heir  or  devisee. — Where 
a  person  in  whose  favor  a  cause  of  action  for 
the  recovery  of  real  estate  exists,  and  who  is 
under  no  disability,  dies,  the  statute  of  limita- 
tions does  not  cease  running  against  those  to 
whom  the  iiroperty  is  devised  or  descends, 
notwithstanding  their  disability  at  that  time: 
AIcLeran  v.  Benton,  73  Cal.  320. 

355.  Running  of  statute  during  ap- 
peal. —  A  mortgage  was  executed  on  the  3d  of 
September,  1878,  to  secure  a  promissory  note 
which  matured  one  year  thereafter.  Tho  pres- 
ent action  to  foreclose  the  mortgage  was  com- 
menced on  the  25th  of  March,  ISSO.  On  the  19th 
of  August,  1880,  the  plaintiff  asked  leave  to 
amend  her  complaint  so  as  to  obtain  a  reforma- 
tion of  the  mortgage,  and  its  foreclosure  as 
reformed.  The  court  refused  to  allow  the 
amendment,  and  rendered  judgment  for  the 


defendants.  The  judgment  was  reversed  on 
appeal  on  the  28th  of  March,  1883,  and  the 
amended  complaint  was  filed  on  the  11th  of 
]\Iay,  1883.  It  was  held  that  pending  the  ap- 
peal the  statute  of  limitations  did  not  rua 
against  the  right  of  the  plaintiff  to  have  the 
mortgage  reformed,  and  that  the  amended  com- 
plaint should  be  treated  as  filed  as  of  the  date 
of  the  application  therefor:  Hutchinson  v.  Ains- 
tvorth,  73  Cal.  452. 

359.  Stockholder's  liability.  —  A  stock- 
holder's liability  is  a  "liability  created  by 
law,"  within  the  meaning  of  this  section,  and 
must  be  sued  upon  within  three  years  after 
the  discovery  of  the  facts  upon  which  the  lia- 
bility was  created:  Moore  v.  Boijd,  74  Cal.  107. 
For  the  purposes  of  the  statute,  if  the  means 
of  knowledge  exist,  and  the  circumstances  are 
such  as  to  put  the  Jiarty  on  inquiry,  he  must 
be  held  to  have  had  knowledge.  Therefore, 
where  the  fact  that  defendants  were  stock- 
holders was  shown  by  the  books  of  the  com- 
pany, a  jierson  who  advanced  money  to  the 
company  must  be  held  to  have  had  knowledge 
of  the  facts  upon  which  the  defendant's  lia- 
bility was  created:  Id. 

360.  Agreement   to    arbitrate.  —  A 

written  agreement  between  a  debtor  and  credi- 
tor for  the  arbitration  of  a  disputed  indebted- 
ness, which  recites  in  general  terms  the  fact 
of  indebtedness,  and  contains  a  promise  by 
the  debtor  to  pay  the  amount  of  the  award, 
whether  made  before  or  after  the  statute  of 
limitations  has  run  against  the  demand,  is  not 
sufficient  to  defeat  the  bar  of  the  statute  in  an 
action  brought  on  the  original  indebtedness 
after  the  statute  has  run:  Curtis  v.  City  of 
Sacramento,  70  Cal.  412. 

Subscription  not  necessary.  —  Under 
this  section,  the  written  acknowledgment  by 
the  debtor,  required  to  take  the  debt  out  of 
the  operation  of  the  statute  of  limitations,  need 
not  be  subscribed  by  him.  It  is  sufficient  if  it 
be  evident  from  any  part  of  the  written  ac- 
knowledgment that  the  debtor  named  therein 
has  given  to  it  his  assent:  Auzerais  v.  Najlee, 
74  Cal.  GO.  Thus  a  receipt  indorsed  by  the 
debtor  on  the  back  of  tlie  account,  and  en- 
tirely in  his  own  handwriting,  except  the  sub- 
scription of  the  creditor's  name,  by  the  terms 
of  which  the  creditor  acknowledges  the  receipt 
from  the  debtor,  whose  name  is  .stated  therein, 
of  a  certain  amount  in  the  account,  is  a  suffi- 
cient acknowleelgment  in  writing  by  the  debtor 
to  remove  the  account  from  tho  operation  of 
the  statute:  Id. 

Parol  agreement  to  extend  time  of 
pajrment.  —  Where  a  contract  of  loan  'm  ex- 
ecuted in  writing,  a  parol  agreement  to  extend 
the  time  of  payment,  if  made  at  the  time  of 
the  loan,  cannot  change  the  terms  of  or  bo 
substituted  for  the  written  contract;  and  if 
made  subsequently,  cannot  create  a  new  or 
continuing  contract,  so  as  to  take  the  original 
contract  out  of  tho  operation  of  the  statute 
of  limitations:  Booth  v.  IIosk-in>',  75  Cal.  271. 

Open  account  already  barred  —  Ver- 
bal statement.  —  An  open  account  already 
barred  by  the  statute  cannot  be  relieved  from 
its  bar  by  an  oral  settlement  of  such  account, 
for  the  reason  that  under  this  section  no  ac- 
knowledgment or  promise  ifs  sufficient  evidence 
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of  a  new  or  continuing  contract  by  which  to 
take  tiio  case  out  of  the  operation  of  the  stat- 
ute, unless  the  same  is  contained  in  some  writ- 
ing signed  by  the  party  to  be  charged  thereby: 
Auzcrais  v.  Nwjlec,  74  Cal.  GO.  Where,  how- 
ever, the  demand  is  not  barred  at  the  date  of 
the  account  stated,  although  the  statement  is 
verbal,  the  statute  begins  to  run  upon  the  new 
cause  of  action  thus  brought  into  existence 
from  the  date  of  the  settlement  and  new  prom- 
ise arising  thereunder;  and  if  verljal,  an  action 
may,  under  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure,  be  brought  within 
two  years  after  such  settlement:  Id.  As  to 
when  a  memorandum  on  an  account  stated  is 
fiuflficient  to  take  the  case  out  of  the  statute, 
8ee    Tufjgle  v.  Minor,  76  Id.  9G. 

361.     Action  on  foreign  judgment. — 

Under  this  section  a  citizen  of  California  may 
maintain  an  action  in  this  state  on  a  judg- 
ment recovered  in  another  state,  of  which  he 
has  held  the  cause  of  action  from  the  time  it 
accrued,  although  an  action  on  the  judgment 
in  the  state  in  which  it  was  rendered  is  barred 
by  the  statute  of  limitations  thereof:  Stewart 
V.  Spaulding,  72  Cal.  2G4. 

367.  Action  to  enforce  assessment  for 

reclamation  of  swamx)-lands,  who  the  real 
party  in  interest:  See  Reclamation  District  No. 
lOS  V.  Ilagar,  66  Cal.  54. 

Where  plaintiff  holds  legal  title  to  the 
demand,  he  is  the  real  party  in  interest:  O'Con- 
nor V.  Irvine,  74  Cal.  435. 

Contract  with  father  for  benefit  of 
child.  —  Child  cannot  maintain  action  on 
when:  See  McKee  v.  Preston,  66  Cal.  522. 

Action  to  enforce  payment  of  license  — 
Real  party  in  interest:  See  Monterey  County  v. 
Abbott,  77  Cal.  541. 

Contract  for  benefit  of  another.  —  One 
in  whose  favor  a  contract  is  made  may  main- 
tain an  action  thereon,  although  he  was  not  a 
party  to  the  agreement,  and  the  consideration 
therefor  did  not  move  from  him:  Sacraviento 
Lumber  Co.  v.  Wagner,  67  Cal.  293.  But  a  i^er- 
son  who  is  not  a  party  to  a  contract,  and  for 
whose  benefit  it  was  not  expressly  made,  can- 
not maintain  an  action  thereon,  notwithstand- 
ing the  contract,  if  performed  by  the  parties 
to  it,  would  incidentallj'  inure  to  his  benefit: 
Chung  Kee  v.  Davidson,  73  Id.  522. 

Assignment  by  trustee  —Real  party  in 
interest  to  sue  on  trust,  who  is:  See  Grant  v. 
Hevenn,  77  Cal.  263, 

368.  Assignee  of  contract  for  the  pay- 
ment of  money  holds  it  free  from  any  off- 
eets  in  favor  of  the  debtor  against  the  assignor 
created  after  notice  of  the  assignment:  Mc- 
Closhey  v.  San  Francisco,  66  Cal.  104;  see  San 
Francisco  V.  McAllister,  76  Id.  246. 

369.  Trustee.  —  The  holder  of  the  legal 
title  to  land,  although  a  trustee  for  a  third  per- 
Bon,  is  the  real  party  in  interest,  and  may  main- 
tain an  action  in  his  own  name  to  recover  the 
possession:  Anson  v.  Townsend,  73  Cal.  415. 
The  purchaser  of  realty  at  an  execution  sale 
for  the  benefit  of  another  is  the  trustee  of  an 
express  trust,  and  as  such  may  maintain  an  ac- 
tion against  the  tenant  in  possession  for  the 
value  of  the  use  and  occupation  without  join- 


ing the  person  for  whose  benefit  the  purchase 
was  made:    Walker  v.  McCusJcer,  71  Id.  595. 

Executors.  —  An  action  on  a  street  assess- 
ment may  be  maintained  against  the  executor  of 
an  estate,  although  the  heirs  of  the  decedent  are 
in  fact  the  owners  of  the  land  assessed:  Parker 
V.  Bernal,  66  Cal.  113. 

370.  Homestead. — A  married  woman 
may  maintain  an  action  in  her  own  name  with- 
out joining  her  husband  to  recover  possession 
of  the  homestead  property:  Mauldinv.Cox,  67 
Cal.  387. 

Action  for  personal  injuries:  See  Tell  v. 
Gibson,  66  Cal.  247. 

Desertion  of  wife:  See  Andrews  v.  Runyon, 
65  Cal.  629. 

Wife's  earnings:  See  Moseley  v.  Henry,  66 
Cal.  478. 

372.  Attorney  for  minors.  —  The  pro- 
visiTius  in  relation  to  guardians  ad  litem,  for 
minor  defendants,  in  the  chapter  on  parties  to 
civil  actions,  do  not  apply  to  probate  proceed- 
ings. The  special  proceedings  as  to  attorneys 
for  minors  govern  the  matter:  Carpenter  v. 
Superior  Court,  75  Cal.  596.  An  attorney  for 
minor  defendants,  appointed  by  the  probate 
judge,  after  service  of  citation,  to  represent 
the  minor  uj^on  a  contest  as  to  the  validity  of 
a  will,  is  to  all  intents  and  purposes  a  guardian 
ad  litem,  although  not  called  by  that  name:  Id. 

It  is  not  necessary  that  there  should 
be  new  guardian  ad  litem  every  time  a  plead- 
ing is  amended:  Carpenter  v.  Superior  Court,  75 
Cal.  596. 

Guardian  ad  litem.  —  Where  proceedings 
to  contest  a  will  are  commenced  by  a  minor  in 
propria  persona,  and  a  guardian  ad  litem  is  ap- 
pointed at  the  trial,  the  proceedings  are  not 
void  for  want  of  jurisdiction:  Estate  of  Cahill, 
74  Cal.  52. 

373.  Appointment   of    guardian    ad 

litem.  —  An  order  appointing  a  guardian  ad 
litem  for  minor  defendants  constitutes  no  part 
of  a  judgment  roll:  Brady  v.  Page,  66  Cal. 
232. 

Infant  who  is  party  cannot  nominate 
attorney,  nor  can  the  court  appoint  a  guar- 
dian ad  litem  until  the  infant  has  been  served 
with  summons:  McCloskey  v.  Sweeney,  66  Cal. 
53. 

Insane  person.  —  A  court  has  no  jurisdic- 
tion to  appoint  a  guardian  ad  litem  for  a  per- 
son alleged  to  be  insane,  who  is  not  made  a 
party  to  the  action:  Boyd  v.  Dobson,  66  Cal. 
360. 

374.  Prior  judgment.  —  An  infant 
brought  an  action  for  seduction  in  her  own 
name,  but  did  not  aver  the  fact  of  her  infancy. 
A  demurrer  to  the  complaint  was  sustained 
upon  the  ground  that  the  action  was  barred  by 
the  statute  of  limitations.  It  was  held  that 
the  judgment  in  that  action  was  not  a  bar  to 
an  action  by  the  infant,  through  her  guardian, 
in  which  the  fact  of  infancy  was  averred:  Mor- 
rell  V.  Morgan,  65  Cal.  575. 

378.  Joinder  of  parties  plaintiffs  — 
Amendment.  —  Under  this  section  and  sec- 
tion 385  of  the  Code  of  Civil  Procedure,  a 
trustee  to  whom  a  mortgage  has  been  assigned 
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as  a  security  for  a  debt  of  the  mortgagee  may 
be  joined  with  the  latter  as  plaintififs  iu  an  ac- 
tion to  foreclose  the  mortgage;  and  if  the 
trustee  is  not  originally  made  a  plaintiflf,  he 
may  be  brought  in  by  amendment:  Cerf  v. 
A&ldey,  G8  Cal.  419. 

379.  Action  against  tenant  —  Substi- 
tution of  landlord  as  defendant.  —  Prior 
to  the  adoption  of  this  section,  the  court  had 
power,  iu  an  action  of  ejectment  against  a  ten- 
ant in  possession,  to  substitute  the  landlord  as 
the  party  defendant,  after  a  notice  and  motion 
to  that  effect:  Rean  v.  Butler,  69  Cal.  572. 

Personal  representative  and  heirs.  — 
Iu  an  action  to  quiet  title  to  land  against  the 
estate  of  a  deceased  person,  both  the  personal 
representative  of  the  decedent  and  his  heirs  at 
law  are  proper  parties  defendant:  Louvall  v. 
Oridley,  70  Cal.  507.  So,  in  an  action  on  a 
bond,  the  personal  representative  of  a  de- 
ceased obligor  may  be  joined  as  a  defendant 
with  the  surviving  co-obligors,  after  the  claim 
on  which  the  action  is  founded  has  been  pre- 
sented to  and  disallowed  by  him:  Laiorence  v. 
Doolan,  68  Id.  310. 

Proceeding  to  compel  admission  to 
BOhools.  —  The  teacher  of  a  public  school  ia 
the  only  necessary  defendant  in  a  proceeding 
to  compel  the  admission  thereto  of  a  child  un- 
lawfully excluded:  Tape  v.  Hurley,  66  Cal.  473. 

Action  to  enforce  trust:  See  McBroionx. 
Dalton,  70  Cal.  89;  Tltemaa  v.  Jameson,  77 
Id.  91. 

Cancellation  of  non-negotiable  note: 
Carnpodonico  v.  Gro-isini,  GO  Cal.  358. 

Contracts — Action  to  recover  contract 
price:  See  Craijv.  Fry,  68  Cal.  303. 

Fraudulent  conveyances  :  See  Pfister  v. 
Dascey,  65  Cal.  403. 

Injury  caused  by  collision  of  two  car- 
riers: See  TompJcins  v.  Clay  St.  Hill  R.  R.,  60 
Cal.  103. 

383.  Parties  to  joint  contract  must  all 
be  made  defendants:  Harrison  v.  McCormick, 
69  Cal.  620. 

Treasurer  of  fire  association,  being  the 
representative  of  its  members,  may  sue  an  ex- 
treasurer,  who  is  himself  a  member,  for  funds 
belonging  to  the  association  under  this  section: 
Oieslce  v.  Anderson,  77  Cal.  247. 

Agent.  —  Wliere  it  does  not  appear  that 
one  whose  business  is  that  of  loaning  money 
for  a  loan  company  is  acting  in  the  capacity  of 
trustee,  or  that  lie  has  any  interest  in  the 
money  loaned,  he  cannot  maintain  an  action  in 
his  own  name  for  the  recovery  thereof:  Chia 
Kem  You  v.  Ah  Joan,  75  Cal.  124. 

385.  Death  of  joint  lessor:  See  Salis- 
bury V.  Shirley,  60  Cal.  223. 

386.  Interpleader  by  judgment  debt- 
or: See  Collins  v.  An'icll,  72  Cal.  513. 

Tenant  against  whom  conflicting 
claims  for  rent  are  made  may  file  a  bill 
of  iutcrplcader  against  the  several  clainiants 
to  dctcrnuno  their  respective  rights  to  the 
rent.  In  such  action,  the  court  may  deter- 
mine the  rights  of  the  claimants  as  between 
themselves:  Schlutcr  v.  Harvey,  05  Cal.  158. 

Joinder  of  defendants  —  Causes  of  ac- 
tion. —  On  the  1st  of  January,  1S7S,  one  Tre- 


nouth,  being  the  owner  of  certain  wheat  then 
in  the  possession  of  the  defendant  Wade,  and 
on  the  security  of  which  he  had  borrowed 
money  from  Wade,  sold  the  same  to  the  plain- 
tiffs, who,  it  was  agreed  by  all  the  parties, 
should  pay  to  Wade  the  amount  due  him  out 
of  the  funds  arising  from  the  sale.  After  thia 
agreement  was  made,  Wade  delivered  the 
wheat  to  the  plaintiffs.  At  the  time  of  the 
sale,  Trenouth  was  indebted  to  one  Bliss,  an 
original  defendant,  to  whom  ho  subsequently 
assigned  his  claim  against  the  plaintiffs,  of 
which  fact  they  were  notified.  After  the  de- 
livery of  the  wheat.  Wade  demanded  payment 
from  the  plaintiffs  of  the  indebtedness  due 
him,  to  which  they  objected,  on  the  ground 
that  Bliss  claimed  the  entire  proceeds  of  the 
sale.  The  action  was  brought  to  compel  the 
defendants  to  interplead,  and  for  the  court  to 
determine  their  respective  rights  to  the  money. 
It  was  held  that  there  was  no  misjoinder  of 
parties  defendant  or  of  causes  of  action:  PJis- 
ter  v.  Wade,  69  Cal.  133.  At  the  time  of  the 
commencement  of  the  action,  the  plaintiffs 
paid  the  money  into  court,  and  a  judgment 
was  rendered  in  their  favor,  which  was  subse- 
quently reversed  on  an  appeal  taken  by  Bliss, 
on  account  of  the  improper  proceedings  and 
defective  i:)leadings  of  the  plaintiffs.  The  de- 
fendant Wade  was  at  all  times  ready  and  will- 
ing to  receive  his  proportion  of  the  money. 
It  was  held  that  he  was  entitled  to  interest  on 
the  proportion  due  him :  Id. 

387.  Intervention  by  landlord. — Con- 
ceding that,  iu  an  action  of  ejectment  against 
a  tenant  in  jiossession,  the  landlord  may  inter- 
vene and  set  up  any  equitable  defense  which  he 
may  have  to  the  action,  an  intervention  by  the 
landlord  which  merely  avers  an  unexecuted 
design,  by  collusion  between  the  tenant  of  tho 
intcrvcnor  and  the  plaintiff,  to  allow  a  judg- 
ment by  default  against  the  tenant,  before  tho 
landlord  was  informed  of  it,  does  not  raise  any 
equitable  issues:  Reay  v.  Butler,  69  Cal.  572. 
In  such  an  action,  au  averment  by  the  intcr- 
venor  that  the  claim  of  the  plaintiff  is  invalid 
and  imfounded,  and  a  cloud  upon  his  title,  and 
that  tho  plaintiff'  intends  to  prosecute  another 
clandestine  and  fraudulent  suit  of  ejectment 
against  tho  intervener's  servants  in  charge  of 
the  land,  without  his  knowledge,  and  with  a 
view  to  trick  him  out  of  the  possession  thereof, 
is  not  sufficient  to  entitle  tho  intervener  to 
invoke  the  aid  of  a  court  of  equity,  or  to  an 
injunction  against  the  prosecution  of  sucli  al- 
leged fraudulent  suit:  Id. 

Partnership  accounting  —  Interven- 
tion by  crechtors:  Oiossi)d  v.  Pcrazzo,  Qd 
Cal.  545. 

Action  to  enforce  pledge  —  Interven- 
tion by  assignee  of  pledgor:  See  Lowjh- 
borowjh  V.  McXcvin,  74  Cal.  250. 

388.  In  action  to  enforce  joint  part- 
nership liability,  all  the  partners  must  bo 
made  defendants,  unless  they  are  sued  collect- 
ively by  their  firm  name,  under  this  section: 
Harrison  v.  MrCormiek,  GO  Cal.  616.  See  also 
Wri<iht  v.  ]Vard,  05  Id.  525. 

SuflSciency  of  allegation  of  partner- 
ship.—  A  complaint  alleged  that  the  "plain- 
tiffs, for  several  years  last  past,  have  been  and 
now  arc  copartners,  doing  business  under  the 
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firm  jiamc  and  style  of  A.  Pfister  &  Co."  It 
was  licUl  that  the  copartnership  was  sufficient- 
ly averred,  and  that  the  defendants,  if  they 
desired  a  more  specific  allegation  as  to  the 
time  of  its  formation,  should  have  raised  the 
objection  by  a  motion  to  make  the  complaint 
more  specific:  P/isterv.  W(tde,  G9  Cal.  133. 

Defendants  sued  by  individual  names. 
— Where  an  action  is  brought  against  two  de- 
fendants alleged  to  be  partners,  but  sued  by 
their  individual  names,  to  enforce  a  partner- 
ship liability,  and  the  summons  is  served  on 
only  one  of  them,  who  makes  default,  the  plain- 
tifif  is  not  entitled  to  a  judgment  against  both 
defendants,  as  provided  in  this  seetoin:  Feder 
V.  Epstein,  69  Cal.  456. 

Promissory  note.  —  A  complaint  in  an 
action  on  a  promissory  note,  after  alleging  that 
the  defendants,  at  all  the  times  therein  men- 
tioned, were  partners,  averred  that  ' '  the  said 


defendants,  copartners  as  aforesaid,"  executed 
the  notes  in  question.  It  was  held  a  suflScient 
averment  that  the  notes  were  executed  by  the 
defendants  as  copartners:  Alpers  v.  Schammel, 
75  Cal.  590. 

Identity  of  firms.  —  A  partnership  alleged 
to  be  composed  of  two  persons,  doing  business 
under  the  firm  name  of  McCormick  and  Lewis, 
and  a  partnership  alleged  to  be  composed  of 
three  jiersons,  doing  business  under  the  firm 
name  of  McCormick,  Lewis,  &  Co.,  will  not  bo 
presumed  to  be  the  same  firm,  in  the  absence 
of  any  allegation  or  proof  of  their  identity: 
Harrison  v.  3fcCo)-mick,  69  Cal.  616. 

389.     See  O'Connor  v.  Irvine,  74  Cal.  435. 
New   parties  —  How   brought  in:   Sea 

Siochon  Building  and  Loan  Ass'n  v.  Chalmers, 
75  Cal.  332. 


392.    Certain  actions,  where  must  he  tried. 

Sec.  392.  Actions  for  the  following  causes  must  be  tried  in  the  county  la 
which  the  subject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial  as  provided  in  this 
code: — 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination,  in  any  form,  of  such  right  or  interest,  and  for  injuries 
to  real  property; 

2.  For  partition  of  real  property; 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property. 
Where  the  real  property  is  situated  partly  in  one  county  and  partly  in 

another,  the  plaintiff  may  select  either  of  the  counties,  and  the  county  so 
selected  is  the  proper  county  for  the  trial  of  such  action;  'provided,  that  in  the 
case  mentioned  in  this  subdivision,  if  the  plaintiff  prays  in  his  complaint  for 
an  injunction  pending  the  action,  or  applies  pending  the  action  for  an  injunc- 
tion, the  proper  county  for  the  trial  shall  be  the  county  in  which  the  defend- 
ant resides,  or  a  majority  of  the  defendants  reside,  at  the  commencement  of 
the  action.  [Amendment  approved  March  19,  1889;  Statutes  and  Amendments 
1889,  352;  to  tale  effect  and  he  in  force  from  and  after  its  passage^ 

Notes  of  Decisions  Applicable  to  Sections  392-407. 


392.    Actions  afifecting  real  estate.  — 

The  pi'ovision  of  the  constitution  of  1879, 
requiring  all  actions  for  the  recovery  of  the 
possession  of,  quieting  title  to,  or  for  the  en- 
forcement of  liens  upon  real  estate  to  be  com- 
menced in  the  county  in  which  the  real  estate 
is  situated,  does  not  apply  to  actions  pending 
when  the  constitution  went  into  efi'ect:  Watt 
V.  Wright,  06  Cal.  202.  The  provision  of  the 
constitution  requiring  actions  for  the  enforce- 
ment of  liens  upon  real  estate  to  be  com- 
menced in  the  county  where  the  real  estate  is 
situated  does  not  apply  to  an  action,  in  the 
nature  of  a  creditor's  bill,  brought  to  set 
aside  a  conveyance  made  by  an  execution 
debtor  on  the  ground  of  fraud:  Beach  v. 
Hodgdon,  03  Id.  187. 

Action  for  the  settlement  of  a  trust  — 
Jurdisdiction.  —  The  provisions  of  section  5, 
article  4,  of  the  constitution,  have  no  applica- 
tion to  an  action  for  the  settlement  of  a  trust 


in  relation  to  real  and  personal  property. 
Such  an  action  is  not  required  to  be  brought 
in  the  county  where  the  real  property  is  situ- 
ated:  Le  Breton  v.  Superior  Court,  66  Cal.  27. 

Action  to  set  aside  administrator's 
sale:  See  Sloss  v.  De  Toro,  11  Cal.  129. 

Action  to  redeem  mortgage.  —Under 
this  section,  an  action  against  a  corporation  to 
have  a  deed  absolute  on  its  face  declared  to  be 
a  mortgage,  and  to  redeem  the  same,  is  an 
action  to  determine  a  right  or  interest  in  real 
estate,  and  is  properly  brought  in  the  county 
in  which  the  real  estate  is  situated:  Baker  v. 
Firemen's  Fund  Ins.  Co.,  73  Cal.  182.  In  such 
an  action,  the  liability  or  obligation  of  the  cor- 
poration to  grant  a  redemption  will  be  deemed 
to  have  arisen,  within  the  meaning  of  section  16 
of  article  12  of  the  constitution,  in  the  county 
in  which  the  mortgaged  premises  are  situated, 
when  the  only  allegation  in  the  pleadings  as  to 
the  residence  of  the  mortgagors,  or  the  place 
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v/here  the  mortgage  was  made,  is  a  recital  ia 
the  mortgage  that  the  mortgagors  were  resi- 
dents of  that  county,  and  a  certificate  of  a 
notary  of  that  county  annexed  to  the  mortgage 
that  the  same  was  acknowledged  before  him: 
Id. 

Nmsance.  —  An  action  to  abate  a  nuisance 
which  causes  injury  to  real  property  must  be 
tried  in  the  county  where  the  property  injured 
by  the  nuisance  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial; 
and  whether  the  change  should  be  made  de- 
pends upon  the  facta  of  the  case:  City  of 
Marysville  v.  North  Bloomjield  Gravel  Minimj 
Co.,  06  Cal.  343. 

Action  to  condemn  lands.  —  In  an  ac- 
tion agamst  a  corporation  to  condemn  lands 
for  the  use  of  a  railroad,  the  couuty  in  which 
the  lands  are  situated  is  the  proper  county  for 
the  commencement  and  trial  of  the  action: 
California  Soutlicrn  E.  E.  Co.  v.  Southern  Pa- 
cific n.  B.  Co.,  05  Cal.  409. 

395.     JResidence  —  Change  of  venue.  — 

The  place  of  trial  of  an  action  for  damages 
commenced  in  a  county  in  which  none  of  the 
defendants  reside  will  be  changed  to  the  proper 
county,  on  the  ajjplication  of  the  defendants 
who  have  been  served  with  process:  Rathjeh 
V.  7'iscornia,  66  Cal.  96.  An  order  refusing  to 
change  the  place  of  trial  of  an  action  to  the 
county  in  which  the  defendant  claims  to 
reside  will  not  be  reversed  on  appeal,  if  the 
evidence  as  to  the  place  of  residence  of  the 
defendant  is  conflicting:  Hasfin'js  v.  Keller, 
69  Id.  COO;  nor  will  an  order  denying  a  mo- 
tion for  a  change  from  the  county  in  which 
one  of  sixteen  defendants  resides  to  a  couuty 
in  which  others  are  residents:  Hirschfdd  v. 
Sevier,  77  Id.  448.  Where  the  defendant,  at 
the  time  he  demurs,  demands  that  the  trial  be 
had  in  the  county  of  his  residence,  his  motion 
for  a  cliange  of  the  place  of  trial  cannot  be 
postponed  by  the  court  until  the  answer  is 
filed,  and  leave  granted  to  the  plaintiff  to 
make  a  cross-motion  to  retain  the  case  on  the 
ground  of  convenience  of  witnesses:  lleald  v. 
Hendy,  05  Id.  321.  One  who  is  involuntarily 
eubstituted  as  the  sole  defendant  in  an  action, 
under  section  380  of  the  Code  of  Civil  Pro- 
cedure, is  entitled  to  a  change  of  the  place  of 
trial  to  the  county  in  which  he  resides,  not- 
withstanding tlie  failure  of  the  original  de- 
fendant to  demand  such  a  change:  Howell  v. 
Stetcfeldt  Fiirnnre  Co.,  09  Id.  153. 

Corporations.  —  Section  16  of  article  12 
of  the  state  constitution  is  not  in  conflict  with 
any  provision  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States:  Lewis  v. 
S.  P.  Coa.it  R.  n.  Co.,  60  Cal.  209.  The  prin- 
cipal place  of  business  of  a  corporation  is  its 
residence,  within  the  meaning  of  that  term  as 
used  in  this  section:  Cohn  v.  Central  Pacific 
/?.  R.  Co.,  71  Cal.  488;  see,  however,  Cal. 
S.  P.  R.  R.  Co.  V.  S.  P.  R.  R.,  05  Id.  394;  and 
under  section  10,  article  12,  of  the  consti- 
tution, in  an  action  against  a  corporation  to 
recover  damages  for  the  breach  of  a  contract, 
the  defendant  is  entitled  to  a  change  of  the 
place  of  trial  to  the  county  in  which  its  princi- 
pal place  of  business  is  situated,  when  the 
county  in  which  the  action  was  brought  is  not 
the  one  in  which  the  contract  was  made  or 
was  to  be  performed,  or  in  which  the  obliga- 


tion or  liability  arose  or  the  breach  occurred, 
or  in  which  the  principal  place  of  business  of 
the  corporation  is  situated:  Cohn  v.  Central 
Pacific  R.  R.  Co.,  71  Id.  488.  An  action  against 
a  railroad  corporation  to  recover  damages  for 
injuries  sustained  may  be  tried  in  the  county 
where  the  injury  was  inflicted,  and  the  de- 
fendant corporation  has  no  right  to  have  tho 
place  of  trial  changed  to  the  county  where  it 
has  its  principal  place  of  business:  Lewis  v. 
Southern  Pacific  Count  R.  R.  Co.,  CO  Id.  209. 
A  foreign  corporation  doing  business  hero  has 
no  residence  within  the  state,  and  an  action 
against  it  may  be  tried  in  any  county  desig- 
nated by  the  XJlaintiff  in  his  complaint:  Thomas 
V.  Placervzlle  G.  Q.  M.  Co.,  05  Id.  600. 

396.  Afiadavit  of  merits.  —  An  affida- 
vit of  merits  on  a  motion  for  a  cliange  of  tho 
Xjlace  of  trial  may  be  made  by  the  attorney  of 
the  party  applying  for  the  change,  where  it 
shows  a  sufhcient  reason  for  its  not  being  made 
by  the  party  himself:  A'icholl  v.  NicUoll,  66 
Cal.  3G.  An  affidavit  which  recites  that  the 
affiant  "has  fully  and  fairly  stated  his  case, 
and  the  facts  constituting  his  defense  in  the 
action, "  to  his  attorney  is  insufficient;  the  affiant 
should  aver  that  he  has  fully  and  faii-ly  stated 
the  case  to  his  attorney:  People  v.  Larue,  66 
Id.  235;  but  there  is  no  essential  difference 
between  an  affidavit  which  states  that  the  de- 
fendant "has  fully  and  fairly  stated  the  case 
in  this  action,"  and  one  which  states  that  he 
"has  fully  and  fairly  stated  the  facts  of  the 
said  case  ":  Rathgebv.  Tiscornia,  60  Id.  90. 

Time  of  filing.  —  An  affidavit  and  an  ap- 
plication for  a  change  of  the  place  of  trial  of 
an  action  must  be  tiled  when  the  defendant 
appears  and  answers  or  demurs.  An  affidavit 
and  demand  filed  before  sucli  appearance  are 
of  no  avail:  Nicholl  v.  Alcholl,  66  Cal.  30.  But 
tho  demand  for  a  change  of  the  place  of  trial 
may  be  signed  by  an  attorney  simultaneously 
with  his  appearance:  People  ex  rel.  State  Board 
of  Harbor  Commixsioners  v.  Larue,  66  Id.  235. 
Where  several  defendants  arc  sued  as  sureties 
on  a  bond,  an  affidavit  of  merits  in  support  of 
a  motion  for  a  change  of  the  place  of  trial  need 
not  be  made  by  more  than  one  of  them:  Id. 

397.  Convenience  of  witnesses.  —  A 

motion  for  a  change  of  the  place  of  trial  on  the 
ground  of  the  convenience  of  witnesses,  and 
because  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  in  whicli  tlio  action  is 
brought,  is  addressed  to  tlie  sound  discretion 
of  the  court;  and  its  action  therccn  will  not 
be  reversed  on  appeal,  unless  it  appears  that 
this  discretion  has  been  abused,  or  injustice 
has  been  done:  Avila  v.  Mehcrin,  CSCal.  478; 
Clan  ton  v.  Riiffner,  February  25,  1880.  A  de- 
fendant is  not  entitled  to  a  change  of  the  place 
of  trial,  on  the  ground  of  tho  convenience  of 
witnesses,  until  he  has  filed  an  answer  in  tho 
case:  Howell  v.  Stctefeldt  Funiare  Co.,  09  Id. 
153;  Thomas  v.  Placcrville  Q.  M.  Co.,  05  Id. 
GOO. 

Disqualification  of  judge.  —  Tho  dis- 
qualilication  of  tho  judge  of  the  proper  county 
in  no  way  affects  the  right  of  a  defendant  to 
a  change  of  the  place  of  trial:  Rath'jch  v.  Tis- 
cornia,  CO  Cal.  90.  And  a  change  of  the  place 
of  trial  may  be  had  on  the  ground  that  tho 
judge  of   the   court   in  whicli  the  action  was 
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brought  had  received  a  general  retainer  from 
one  of  the  parties:  Kern  Valley  Water  Co.  v. 
McCord,  Lux  v.  Stine  Canal  Co.,  Miller  v.  Mc- 
Cord,  70  Id.  046. 

398.  Order  changing  place  of  trial 
may  be  set  aside. — The  superior  court  in 
which  an  action  was  brought,  alter  making  an 
order  granting  a  change  of  the  place  of  trial, 
has  jurisdiction  to  set  aside  the  order  on  the 
ground  that  it  was  inadvertently  made:  Baker 
V.  Fireman  s  F.  I.  Co.,  73  Cal.  182. 

Payment  of  costs.  —  The  court  in  which 
an  action  was  commenced  made  an  order  for 
tho  transfer  of  the  cause  for  trial  to  the  county 
in  which  the  defendant  resided,  on  condition 
that  the  defendant  pay  certain  costs.  The 
order  did  not  specify  any  time  within  which 
the  costs  should  be  paid.  Fourteen  days  after- 
wards, the  court,  on  an  ex  parte  application,  set 
aside  the  order  of  transfer,  for  the  reason  that 
the  costs  had  not  been  paid,  although  the  de- 
fendant then  and  there  offered  to  pay  the  same. 
It  was  held  that  the  order  setting  aside  the 
order  of  transfer  was  properly  made:  Estep  v. 
Ai-m.itronff,  69  Cal.  536. 

Disqualification  of  judge. — Where, 
pending  the  settlement  of  a  statement  on  mo- 
tion for  a  new  trial,  the  term  of  office  of  the 
judge  who  tried  the  case  expires,  and  one  of 
the  attorneys  in  the  action  becomes  his  succes- 
sor, the  party  moving  for  a  new  trial  is  enti- 


tled, under  this  section,  to  have  the  action 
transferred  to  an  adjoining  county,  on  the 
ground  of  the  disqualification  of  the  judge  be- 
fore whom  the  base  is  pending:  Finn  v.  Spag- 
noli,  67  Cal.  330. 

407.    Indorsement  of  attorney's  name. 

—  A  failure  to  indorse  the  nainc  of  the  plain- 
tiff 's  attorney  upon  the  back  of  a  summons  will 
not  invalidate  it  when  the  name  is  written  upon 
the  face  of  the  writ:  Slunn  v.  Cummins,  05 
Cal.  97. 

Complaint  —  Immaterial  variance  in 
copy  of  complaint.  —  A  complaint,  after 
setting  forth  several  causes  of  action  against 
the  defendant  for  work  and  labor,  alleged  that 
the  defendant  was  indebted  to  the  plaintiff 
thereon  "in  the  sums  hereinbefore  stated." 
In  the  copy  of  the  complaint,  which  was  served 
on  the  defendant  with  a  copy  of  the  summons, 
the  word  "hereinbefore"  was  written  "here- 
inafter." It  was  held,  on  a  motion  to  set  aside 
the  service  of  summons,  that  the  variance  was 
immaterial,  and  could  not  have  misled  the  de- 
fendant or  affected  its  substantial  rights:  Fra- 
ser\.  Oakdale  Lumber  &  W.  Co.,  73  Cal.  187. 

Signature  of  clerk.  —  Where  a  summons 
is  issued  in  blank,  to  which  the  clerk's  name 
is  printed,  the  affixing  by  him  of  the  seal  of  the 
court  thereto  is  a  sufficient  adoption  of  the 
printed  signature:  Licjarev.  California S.  B.  R. 
Co.,  76  Cal.  610. 


408.     Manner  and  time  of  issuing  alias  summons. 

Sec.  408.  If  the  summons  is  returned  without  being  served  on  any  or  all 
of  the  defendants,  or  if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the 
plaintiff,  may  issue  an  alias  summons  in  the  same  form  as  the  original;  pro- 
vided, that  no  such  alias  summons  shall  be  issued  after  the  expiration  of  one 
year  from  the  date  of  the  filing  of  the  complaint.  {^Amendment  approved 
March  8,  1887;  Statutes  and  Amendments  1887,  50;  to  take  effect  and  be  in  force 
from  and  after  the  date  of  its  passage.'\ 

Notes  of  Decisions  Applicable  to  Sections  409-528. 


409.  Lis  pendens.  —  This  section  is  ap- 
plicable to  proceedings  for  the  condemnation 
of  land:  Eoachw.  Riverside  W.  Co.,  74  Cal.  203. 
One  who  has  acquired  a  homestead  interest  in 
real  property  subsequent  to  the  filing  of  a 
notice  of  lis  pendens,  in  an  action  affecting  the 
title  or  the  right  of  possession  to  the  same,  is 
a  purchaser  within  the  meaning  of  this  section, 
and  is  deemed  to  have  constructive  notice  of 
the  pendency  of  the  action:  Id.  Prior  to  May 
1,  1872,  on  which  date  the  act  of  March  2, 
1872,  took  efiect,  the  provisions  of  the  practice 
act  in  relation  to  filing  notice  of  the  pendency 
of  actions  did  not  apply  to  the  action  of  eject- 
ment: Partridge  v.  Shepard,  71  Id.  470.  But 
a  purchaser  pendente  lite  of  the  premises  in  con- 
troversy in  an  action  of  ejectment  from  a  de- 
fendant in  possession  thereof  was  bound  by 
the  judgment  afterwards  rendered  in  the  ac- 
tion; and  such  judgment  is  admissible  against 
him  in  a  subsequent  action  brought  by  him  to 
recover  possession  of  the  same  premises  from 
the_  plaintiffs  in  the  prior  action:  Id.  As 
against  the  purchaser  at  an  execution  sale 
pending  the  foreclosure  of  a  senior  mortgage, 
it  is  proper  to  show  that  on  the  day  of  the  sale 


he  was  personally  informed  of  the  pendency  of 
the  suit:    Wise  v.  Griffith,  January  25,  1889. 

411.  Foreign  corporation.  —  Service  of 
summons  upon  a  person  designated  by  a  for- 
eign corporation  as  one  upon  whom  process 
might  be  served,  see  Eureka  Lake  and  Yuba 
Canal  Co.  Coits.  v.  Superior  Court,  66  Cal.  311. 
When  a  foreign  corporation  doing  business  in 
this  state  has  not  designated  a  person  upon 
whom  service  of  summons  may  be  made,  it 
may  be  made  upon  its  managing  a^ent:  Thomas 
V.  Placerville  G.  Q.  Mining  Co.,  Gold.  690. 

412.  Action  to  condemn  land.  —  In  an 

action  to  condemn  land  for  a  public  highway, 
an  affidavit  for  the  publication  of  summons, 
where  the  complaint  is  unverified,  must  show 
that  the  proceedings  before  the  board  of  super- 
visors have  been  had  as  provided  in  sections 
269S  to  2708  of  the  Political  Code:  Yolo  County 
v.  Knight,  70  Cal.  431. 

Non-resident.  — Under  this  section,  an 
affidavit  for  the  publication  of  summons  against 
a  non-resident  defendant,  in  a  case  where  the 
complaint  is  unverified,  must  state  the  facts 
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showing  the  existence  of  a  cause  of  action 
against  the  defendant,  and  that  ho  is  a  neces- 
isary  or  proper  party  to  the  action;  otherwise 
the  court  does  not  acquire  jurisdiction  of  the 
defendant  by  reason  of  the  attempted  service 
by  publication,  and  a  judgment  by  default 
founded  thereon  is  void:  Yolo  County  v.  Knight, 
70  Cal.  431.  In  such  a  case,  an  afli  davit 
which  merely  states  that  the  plaintiff  has  a 
good  cause  of  action  against  the  defendant, 
and  that  he  is  a  necessary  and  proper  party  de- 
fendant, is  insulTicient:  Id.;  sco  L/'yare  v.  Cal. 
S.  n.  li.  Co.,  7G  Id.  GIO;  Furnish  v.  Mnllan,  76 
Id.  G40. 

Affidavit  for  publication  where  defend- 
ant cannot  be  found  —  Sufficiency  of: 
See  Lhjare  v.  Cal.  S.  U.  li.  Co.,  70  Cal.  610. 

413.  Divorce  —  Service  by  publica- 
tion. —  An  action  for  divorce,  so  far  as  it 
affects  the  status  of  the  parties  and  the  cus- 
tody of  their  minor  children,  is  a  proceeding 
in  rem,  and  a  service  of  summons  by  publica- 
tion on  a  non-resident  defendant  is  good:  Es- 
tate of  Neivman,  73  Cal.  213. 

Non-resident  defendant — Attachment. 
■ —  An  affidavit  for  the  publication  of  summons 
against  a  non-resident  defendant,  whose  resi- 
dence is  known  and  stated  therein,  need  not 
allege  that  an  attachment  has  been  issued  or 
levied,  or  that  the  defendant  has  any  property 
in  the  state.  Nor  is  it  necessary  for  the  affi- 
davib  to  show  diligence  in  finding  the  defend- 
ant in  the  county  or  state  where  the  action  is 
pending,  or  to  have  the  return  of  an  ofhcer  that 
he  cannot  be  found:  Amlersonv.  Goff,  72  Cal.  65. 

Order  for  publication  —  Sufficiency  of 
—  Deposit  in  post-office. — An  order  for 
the  service  of  summons  by  publication  against 
a  non-resident  defendant  whose  residence  was 
known,  after  stating  the  jurisdictional  facts, 
and  ordering  publication  in  a  desiguated  paper 
for  two  mouths,  directed  that  a  copy  of  the 
complaint  and  summons  be  deposited  in  the 
post-office,  addressed  to  the  defendant,  but 
failed  to  specify  that  the  deposit  should  bo 
made  "forthwith,"  as  provided  by  this  sec- 
tion. The  deposit  was  made,  however,  on  the 
day  the  order  was  signed.  It  was  held  tliat 
the  order  was  sufficient,  and  that  the  omission 
was  a  mere  irregularity,  and  could  not  bo  taken 
advantage  of  collaterally:  Anderson  \.  Goff,  72 
Cal.  63. 

Mailing  complaint.  —  It  is  not  improper 
to  deposit  a  summons  and  complaint  in  an  ac- 
tion against  a  non-resident  in  tlie  post-oGieoof 
the  city  wliero  the  plaintiff's  attorney  resides, 
instead  of  the  city  Avlicre  tho  order  of  publica- 
tion was  made:  Mud'je  v.  Steinharl,  December 
29,  1888.  An  amended  complaint,  being  the 
existing  pleading  on  tho  part  of  tho  plaintiiT, 
is  the  proper  pleading  to  deposit  in  the  post- 
office:  Id. 

415.  Affidavit  of  attorney. —The  de- 
posit of  a  copy  of  the  complaint  and  summons 
in  the  post-oUico  may  be  made  by  the  attorney 
for  the  plaintiff,  and  his  affidavit  is  sufficient 
proof  thereof:  Anderson  v.  Goff,  72  Cal.  6.3. 

Certificate  of  notary  public.  — The  ser- 
vice of  a  summons  and  complaint  by  a  notary 
public  must  be  proved  by  his  affidavit;  bis 
mere  ccrtiiicate  is  insufficient:  Yolo  Co.  v. 
Knight,  70  Cal.  431. 


Age.  —  Service  of  summons  by  a  person 
other  than  tho  sheriff  must  be  proved  by  an 
affidavit  showing  that  at  the  time  of  service 
the  person  making  it  was  over  the  age  of 
eighteen  years:  Lyons  v.  Cunningham,  06  Cal. 
42.  A  statement  in  an  affidavit  that  the  per- 
son making  tho  affidavit  Mas  "a  white  male 
citizen  of  the  United  States,"  is  not  equivalent 
to  a  statement  that  he  was  over  tlio  age  of 
eighteen  years:  Id.  Such  an  affidavit  will  not 
sustain  a  judgment  by  default:  Barney  v.  Vig- 
oreaux,  75  Id.  370. 

Residence  of  defendants.  —  An  affidavit 
which  shows  that  tho  summons  was  served  on 
tho  defendants  in  the  same  county,  and  that  a 
copy  of  tho  complaint  was  served  on  one  of 
them,  need  not  state  that  all  the  defendants 
were  residents  of  the  county:  Pellier  v.  Gilles- 
pie, 67  Cal.  582. 

Service  of  by  publication— Affidavit. — 
In  order  to  affirmatively  showthe  jurisdiction  of 
the  court  over  the  person  of  a  defendant  served 
with  summons  Ijy  pul)lication,  and  to  support 
a  judgment  by  default  rendered  against  him, 
the  affidavit  of  publication  required  by  sub- 
division 3  of  this  section  must  be  made  and  ap- 
pear in  the  record,  and  in  the  absence  of  such 
affidavit  tlio  recitals  in  the  judgment  will  not 
bo  accepted  as  a  substitute  for  the  proof  of  ser- 
vice of  the  summons,  where  the  judgment  is 
directlj'  attacked  upon  appeal:  Weeks  v.  G(tri- 
haldi  South  Gold  Mining  Co.,  73  Cal.  599.  After 
judgment  has  been  rendered  in  an  action  of 
divorce,  and  before  tho  roll  is  made  up,  tho 
court  has  authority  to  receive  amended  affi- 
davits showing  a  service  of  summons  by  pub- 
lication: Estate  ofNevoman,  75  Id.  213. 

416.  Jurisdiction.  — The  service  of  an 
amended  complaint  upon  a  person  who  ia 
brought  in  thereby  for  the  first  time  as  a  de- 
fendant, without  a  service  of  tho  summons 
upon  him,  is  void:  Poiuers  v.  Brahy,  75  Cal. 
237.  So  also  the  service  of  an  amended  com- 
plaint upon  the  attorney  for  a  defendant,  prior 
to  his  appearance  as  such,  is  void  as  a  service 
on  tho  defendant:  Id.  Tho  publication  of  a 
summons,  made  without  an  affidavit  and  order 
of  court  authorizing  it,  does  not  confer  juris- 
diction of  the  person  of  tlie  defendant,  and  a 
default  judgment  based  upon  such  service  is 
void:  People  v.  Mullan,  65  Id.  396. 

Judgment  rendered  on  summons  by 
publication,  where  it  appears  that  no  alfida- 
vit  was  made  and  no  order  of  court  directing  a 
summons  by  publication,  is  void,  and  will  bo 
vacated:  People  v.  Pearson,  76  Cal.  400;  sco 
People  V.  Greene,  74  Id.  400. 

420.  Petition  for  letters  of  adminis- 
tration is  a  pleading,  and  tho  rules  in  re- 
gard to  admissions  in  pleading  apply  to  it: 
Duffv.  Duff,  71  Cal.  513. 

426.     Failure  to  state  cause  of  action. 

—  If  a  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  advantage  may  bo 
taken  of  the  defect  by  demurrer,  by  motion  for 
judgment  on  the  pleadings,  or  upon  motion  for 
a  new  trial:  Killcy  v.  A'yW.s.f,  68  Cal.  210. 

Ultimate  fact  —  Conclusion  of  law.  — 
In  general,  the  allegation  tliat  one  is  "tho 
owner  "  of  land  is  of  an  ultimate  fact.  But 
the  context  may  be  such  as  to  show  that  it  is  a 


359 


§§  427-431 


CODE  OF  CIVIL  TROCEDURE. 


mcro  conclusion  of  law.  Tho  allegation  in  this 
case  was  held  to  be  a  mere  conclusion  of  law: 
Turner  v.  White,  73  Cal.  299;  see  McEiitee  v. 
Cook,  76  Id.  187. 

427.  Claim  to  recover  specific  real 
property  with  claim  for  damages  for  with- 
holding thereof,  and  for  the  rents  and  profits 
of  the  same,  may  be  joined:  Locl-c  v.  Peters, 
65  Cal.  162;  Furlong  v.  Cooneij,  72  Id.  322;  but 
a  cause  of  action  for  damages  to  other  laud  can- 
not be  joined  with  such  an  action:  Furlong  v. 
Cooney,  72  Id.  322. 

Complaint  which  seeks  to  reform  mort- 
gage, and  to  enforce  same  as  reformed, 
states  but  one  cause  of  action:  Hutchinson  v. 
Ainsioorth,  73  Cal.  452. 

Causes  of  action  for  work  and  labor.  — 
A  cause  of  action  for  work  and  labor  per- 
formed by  the  plaintiff  for  the  defendant,  and 
a  cause  of  action  for  work  and  labor  performed 
for  the  defendant  by  an  assignor  of  the  plaintiff, 
may  be  united  in  the  same  complaint:  Fraser 
V.  Oakdale  L.  d-  W.  Co.,  73  Cal.  187. 

Diversion  of  water.  — The  plaintiffs  were 
owners  in  severalty  of  certain  distinct  parcels 
of  land,  and  the  action  was  brought  to  restrain 
the  defendant  from  depriving  them  of  water 
carried  by  various  ditches  to  their  respective 
lands,  and  to  recover  damages  sustained  by 
reason  of  past  diversions  of  the  water.  It  was 
held  that  the  cause  of  action  for  damages  was 
several  as  to  each  of  the  plaintiffs,  and  that  it 
could  not  be  joined  witli  the  cause  of  action 
for  an  injunction,  which  was  common  to  all  of 
them:  Barham  v.  Hosteller,  67  Cal.  272. 

Transfer  of  stock. — A  x^laintiff  sued  to 
obtain  a  transfer  to  him  of  certain  shares  of  the 
stock  of  a  corporation  which  one  of  the  defend- 
ants had  acquired  from  him  through  fraud.  In 
the  same  action  he  sought  to  recover  other 
shares  of  the  stock  which  had  been  sold  to 
another  defendant  under  an  assessment  fraud- 
ulently levied  by  the  corporation,  and  it  was 
held  that  there  was  a  misjoinder  of  causes  of 
action:  Johnson  \.  Kirhj,  65  Cal.  482. 

Fraudulent  conveyances.  —  Where  a 
purchaser  of  real  estate  at  an  execution  sale 
brought  an  action  to  set  aside  certain  con- 
veyances alleged  to  have  been  made  by  the 
judgment  debtor  in  fraud  of  creditors  and 
purchasers,  and  to  recover  possession  of  the 
property,  there  is  no  misjoinder  of  causes  of 
action :  Pfisler  v.  Dascey,  65  Cal.  403. 

430.       Joint   trespass  —  Demurrer.  — 

The  complaint  in  an  action  to  recover  for  a 
joint  trespass  against  individuals  who  are  hus- 
band and  wife,  which  does  not  allege  their 
marital  relation,  is  not  demurrable  for  a  fail- 
ure to  state  why  she  is  joined  as  a  defendant 
witli  hiui:  Waters  v.  Dumas,  75  Cal.  563. 

Misjoinder  of  causes.  — Where  it  appears 
from  the  face  of  the  complaint  that  there  is  a 
misjoinder  of  causes  of  action,  the  objection 
must  be  taken  by  demurrer,  and  cannot  be 
raised  for  the  first  time  on  appeal:  Boherts  v. 
Eldred,  73  Cal.  394.  An  objection  that  sev- 
eral causes  of  action  which  might  properly  be 
united  in  the  same  complaint  are  improperly 
united  in  one  count  cannot  bo  taken  advan- 
tage of  by  a  demurrer,  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of   action,  or  that  several 


causes  of  action  are  improperly  united:  Fraser 
V.  Oakdale  L.  &  W.  Co.,  73  Id.  187.  Error  in 
overruling  a  demurrer  to  a  complaint,  on  the 
ground  of  a  misjoinder,  will  not  warrant  a 
reversal,  when  the  substantial  rights  of  tho 
parties  are  not  affected  thereby:  Reynolds  v. 
Lincoln,  71  Id.  183;  and  error  in  sustaining  a 
demurrer  to  a  complaint  on  the  ground  of  the 
misjoinder  of  several  causes  of  action  is  waived, 
if  the  plaintiff  subsequently  files  an  amended 
complaint,  in  which  he  unites  and  pleads  anew 
in  one  count  all  the  causes  of  action  which 
had  been  pleaded  in  the  original  complaint: 
Loveland  v.  Garner,  71  Id.  541. 

Ambiguity  or  uncertainty.  —  An  objec- 
tion to  a  pleading  that  it  is  uncertain  should 
be  taken  by  demurrer:  Harney  v.  McLeran,  66 
Cal.  134.  An  objection  on  tlie  ground  of  am- 
biguity must  be  taken  advantage  of  by  a  spe- 
cial demurrer;  otherwise  the  defect  is  waived: 
Colton  V.  Onderdonk,  69  Id.  155.  Such  a  de- 
murrer must  be  special,  and  point  out  the 
particular  matter  objected  to.  A  general  de- 
murrer on  that  ground  should  be  disregarded: 
Demartin  v.  Albert,  68  Id.  277.  The  state- 
ment of  a  cause  of  action  in  several  counts, 
instead  of  embodying  it  in  one,  does  not  of 
itself  render  a  complaint  ambiguous  and  un- 
certain, or  open  to  a  general  demurrer:  Id.; 
see  Gassen  v.  Boioer,  72  Id.  555;  Broion  v. 
Weldon,  71  Id.  393;  Barham  v.  Hosteller,  67 
Id.  272.  In  an  action  to  recover  damages  for 
the  conversion  of  certain  personal  property, 
an  objection  to  the  complaint  that  it  does  not 
describe  the  property  alleged  to  have  been 
converted  with  sufficient  particularity  must  be 
taken  by  special  demurrer:  Kelly  v.  Murjphy, 
70  Id.  560. 

431.    General  and  special  demurrer.  — 

If  a  complaint  fails  to  state  a  fact  essential  to 
the  cause  of  action,  the  defendant  may  take 
advantage  of  the  defect  by  a  general  demurrer. 
If,  however,  the  complaint  avers  all  the  essen- 
tial facts,  but  states  them  defectively  or  im- 
properly, the  defect  can  only  be  reached  by  a 
special  demurrer,  particularly  designating  the 
specific  point  at  which  it  is  aimed:  Harnish  v. 
Bramer,  71  Cal.  155;  Tehama  Co.  v.  Bryan,  68 
Id.  57.  Where  it  contains  several  counts,  a 
general  demurrer  thereto  on  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  should  be  overruled  if  any  of 
the  counts  are  sufficient:  PJisierv.  Wade,  69  Id. 
133.  So,  also,  a  general  demurrer  addressed 
to  the  whole  of  a  complaint  should  be  over- 
ruled if  some  portion  of  the  complaint  states  a 
cause  of  action:  Fleming  v.  Albeck,  67  Id.  226. 
An  objection  to  a  complaint  that  a  specific  al- 
legation contained  therein  is  contradicted  by 
an  exhibit  to  which  reference  is  made,  cannot 
be  taken  advantage  of  by  general  demurrer: 
Blaslngame  v.  Home  Ins.  Co.,  lb  Id.  633. 

Demurrer  to  part  of  a  complaint.  — 
A  demurrer  must  be  directed  to  the  whole  of  a 
pleading  or  to  a  particular  and  separate  count 
or  statement  of  a  cause  of  action  or  defense: 
Locke  X.  Peters,  65  Cal.  161;  and  it  cannot  be 
interposed  to  part  of  a  cause  of  action  or  de- 
fense. If  the  part  demurred  to  is  irrelevant 
or  immaterial,  a  motion  to  strike  out  may  be 
made,  but  a  demurrer  must  go  to  the  whole 
cause  of  action  or  defense:  Reed  v.  Drais,  67 
Id.  491. 
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Overruling  demurrer. — If  the  defendant, 
against  whom  a  judgment  by  default  has  been 
taken  for  a  failure  to  answer  within  ten  days 
after  his  demurrer  has  been  overruled,  desires 
to  avail  himself  of  an  omission  on  the  part  of 
t}ie  plaintiff  to  give  him  notice  of  the  over- 
ruling, he  should  move  the  trial  court  to  set 
aside  the  default  and  judgment  on  that  ground, 
and  if  the  motion  is  denied,  appeal  from  the 
order  denying  it:  Biiley  v.  Sloan,  65  Cal.  387. 
An  error  in  overruling  a  demurrer  is  cured  if 
the  plaintilf  subsequently  amend  his  complaint 
in  the  particular  to  which  tlie  demurrer  was 
directed:    Walsh  v.  McKeen,  75  Id.  519. 

434.  Waiver:  See  CoUon  v.  Onderdonk,  69 
Cal.  157;  Phillips  v.  Gcldtree,  74  Id.  153.  In 
an  action  by  an  attorney  for  professional  ser- 
vices, an  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  will  not  be  sustained  where  there  was 
no  demurrer  and  no  pica  of  the  statute  of  limi- 
tations: Allen  v.  Haleij,  77  Id.  575.  All  objec- 
tions to  the  misjoinder  or  nonjoinder  of  parties, 
either  plaintiff  or  defendant,  must  bo  taken  by 
demurrer  or  answer;  otherwise,  the  objections 
are  waived:  Hdnlen  v.  Heilbron,  71  Id.  557. 

437.  Answer. — The  denial  of  a  conclu- 
sion of  law  raises  no  issue:  Turner  v.  White,  73 
Cal.  299. 

Denial  on  information  and  belief, 
when  evasive  —  Corporations.  —  Where 
the  fact:)  alleged  iu  the  complaint  are  presum- 
ably within  the  knowledge  of  the  defendant, 
lie  must  answer  them  positively;  and  a  denial 
upon  information  and  belief  will  be  treated  as 
evasive.  This  rule  is  as  applicable  to  corpora- 
tions and  their  officers  as  to  natural  persons: 
Lordand  v.  Garner,  74  Cal.  298. 

Time  to  answer.  — The  continuance  of  the 

t publication  of  the  summons  in  the  newspaper 
jeyond  the  required  time  docs  not  operate  to 
extend  the  time  to  answer  beyond  the  periods 
fixed  by  the  order  of  publication  and  the  stat- 
ute: Anderson  v.  Goff,  72  Cal.  65.  Nor  does 
the  pendency  of  a  motion  "to  dismiss,  vacate, 
and  set  aside  tlie  pretended  service  of  sum- 
mons and  copy  of  complaint,"  extend  the  time 
specified  in  the  summons  for  ausweving:  Slunn 
V.  Cummins,  05  Id.  97. 

438.  Counterclaim  must  be  denomi- 
nated as  such,  in  the  answer  in  order  to  i)e 
effective:  Carpenter  v.  Ileivel,  67  Cal.  589. 

Action  on  contract.  —  In  an  action  upon 
a  contract,  another  cause  of  action  upon  a  sepa- 
rate contract  can  only  be  set  up  by  way  of 
counterclaim,  when  it  exists  at  the  commence- 
ment of  the  action:  Wood  v.  Brush,  72  Cal.  224. 
See  Coleman  v.  Commins,  77  Id.  518. 

Balance  due  on  open  account.  —  In  an 
action  founded  on  contract,  the  defendant  may 
set  up  by  way  of  counterclaim  a  cause  of  ac- 
tion existing  in  his  favor  against  the  plaintiff 
for  a  balance  due  on  an  open,  mutual,  and  cur- 
rent account,  notwithstanding  a  prior  action 
brought  by  him  against  the  plaintiff  on  certain 
items  of  the  account  is  still  pending  and  unde- 
termined. In  sucli  a  case,  the  defendant  need 
not  dismiss  the  prior  action,  nor  elect  between 
ib  and  the  counterclaim:  Lindsay  v.  Stewart,  72 
Cal.  540.  In  such  a  case,  if  the  items  of  the 
account  on  which  the  prior  action  is  founded 


aggregate  less  than  the  demand  of  the  plaintiff, 
the  defendant  is  not  entitled  to  affirmative  re- 
lief on  his  counterclaim,  although  the  balance 
due  on  the  entire  account  is  greater;  he  may, 
however,  set  off  any  and  all  items  of  the  ac- 
count, whether  included  in  the  prior  action  or 
not,  as  a  defense  to  the  demand  of  the  plain- 
tiff: Id. 

Unsettled  partnership  accounts. — In 
an  action  on  a  promissory  note,  the  defendant 
cannot  set  up,  by  way  of  counterclaim,  a  cause 
of  action  in  his  favor,  against  the  plaintiff  and 
other  persons,  arising  out  of  a  partnership  re- 
lation existing  between  them,  until  an  account- 
ing has  been  had  and  a  balance  struck:  Wooil 
v.  Brush,  72  Cal.  224. 

Use  and  occupation  —  Rent.  —  In  an 
action  of  ejectment,  the  defcndaut,  after  deny- 
ing the  ownership  of  the  plaintiff,  and  averring 
title  in  himself,  set  up  a  lease  of  the  premises 
in  controversy  by  himself  to  the  plaintiff,  and 
an  indebtedness  by  tlie  latter  for  rent  accru- 
ing under  the  lease.  It  was  held  that  such 
indebtedness  could  not  be  pleaded  as  a  coun- 
terclaim: Carpenter  v.  Hewel,  67  Cal.  589. 

Cross-demands. — Cross-demands,  to  be 
the  subject  of  set-off  under  this  section,  must 
be  mutual,  and  co-exist  as  separate  causes  of 
action  at  the  commencement  of  the  action  upon 
the  principal  demand;  and  where  an  action  was 
brought  by  an  administrator  to  foreclose  a 
mortgage  given  to  secure  a  note  which  matured 
after  the  death  of  the  intestate,  it  was  held  that 
a  promissory  note  of  the  deceased  a.ssigned  to 
the  mortgagor,  and  which  was  due  and  payable 
at  the  time  of  the  intestate's  death,  but  was 
not  presented  to  the  administrator  for  allow- 
ance, could  not  set  off  against  the  mortgage 
debt:  Lyon  v.  Petty,  05  Cal.  322.  Nor  can  such 
cross-demand  be  set  off  against  the  mortgage 
debt  if  it  is  barred  by  the  statute  of  limitations 
at  the  time  of  the  commencement  of  the  fore- 
closure suit:  Id. 

Promissory  notes  assigned  before  ma- 
turity: See  l^yoH  v.  Petty,  05  Cal.  322. 

Action  against  joint  debtors  —  Cause 
of  action  in  favor  of  one  defendant.  —  In 
an  action  against  two  or  more  joint  debtors  to 
enforce  their  joint  liability,  the  summons  be- 
ing served  on  all  of  tliein,  one  of  the  defend- 
ants cannot  set  up  by  way  of  counterclaim  a 
cause  of  action  existing  iu  his  favor  alone 
against  the  plaintiff:  Roberts  v.  Donovan,  70 
Cal.   108. 

Joinder  of  causes  of  action— Demurrer. 
—  In  an  action  founded  on  contract,  an  answer 
which  joins  by  way  of  counterclaim  causes  of 
action  for  goods,  wares,  and  merchandise  sold 
and  delivered,  for  money  paid,  laid  out,  and 
expended,  and  for  money  had  and  received,  is 
not  demurrable  under  the  code,  if  such  plead- 
ing would  have  been  sufficieut  as  a  declaration 
at  common  law:  Clay  v.  Carroll,  07  Cal.  19. 

443.  Cross -complaint:  See  Snoxo  v. 
Holmes,  71  Cal.  142.  A  cross-complaint  is  a 
pleading  by  a  defendant  to  an  action  which 
contains  a  statement  of  facts  sufficient  to  con- 
stitute a  cause  of  action  against  tiio  plaintiff 
in  reference  to  tiio  transaction  upon  which  the 
original  action  is  founded,  or  affecting  prop- 
erty to  which  the  original  action  relates.  Tlie 
parties  named  in  the  cross-complaint  must  be 
parties  to  the  original  action,  and  the  cross- 
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complaint  itself  must  contain  all  the  facts 
necessary  to  constitute  a  cause  of  action  in 
favor  of  the  defendant  and  against  the  plaiu- 
titFin  the  original  complaint:  Harrison  v.  Mc- 
Cormick,  G9  Cal.  GIG.  A  cause  of  action  exist- 
ing in  favor  of  the  defendants  and  a  stranger 
to  the  original  action,  and  not  in  favor  of  the 
defendants  alone,  cannot  bo  asserted  by  way 
of  cross-complaint:  Id.  A  pleading  improperly 
designated  as  a  cross-complaint  will  not  bo 
treated  as  such,  so  as  to  necessitate  an  answer 
tlicreto  by  the  plaintiflfs,  merely  because  tho 
plaintiffs  indorsed  thereon  an  admission  of  ser- 
vice and  a  consent  that  the  pleading  stand  as 
and  for  tho  defendant's  answer  and  cross-com- 
plaint: Id.  A  defendant  who  has  filed  a  cross- 
complaint  is  not  entitled  to  judgment  on  tho 
pleadings  if  the  answer  of  the  plaintiff  states 
facts  which  are  inconsistent  with  the  allega- 
tions thereof,  and  which  if  true  would  defeat 
the  right  of  the  defendant  to  recover:  Poster 
V.  Wade,  60  Id.  133.  The  allegations  in  a 
pleading  by  the  defendants  of  facts  constitut- 
ing a  mere  defense  or  counterclaim  arc  pre- 
sumed to  be  denied,  although  the  pleading  is 
denominated  by  him  a  cross-complaint:  Id.  A 
cross-complaint  to  recover  damages  for  a  tres- 
pass on  land  cannot  be  filed  in  an  action  to 
recover  damages  for  a  trespass  to  personal 
property,  unless  it  appears  therefrom  that  the 
trespass  on  the  land  related  to  or  depended 
upon  or  affected  the  trespass  charged  in  the 
complaint:  Demariin  v.  Albert,  G8  Id.  277-  A- 
so-called  cross-complaint  containing  nothing 
not  set  out  in  the  answer  is  demurrable:  Heil- 
bron  V.  Kings  River  <ij  F.  C  Co.,  7G  Id.  11. 

443.  Amended    answer  —  Waiver.  — 

When  separate  defenses  are  set  up  in  an  an- 
swer, and  a  demurrer  is  sustained  to  one  or 
more  of  them,  an  amended  answer  subse- 
quently filed  opei-ates  as  a  waiver  of  error  as 
to  such  defenses  as  are  pleaded  anew,  but  not 
as  to  defenses  to  which  the  demurrer  was  sus- 
tained, and  which  are  not  again  pleaded: 
Ihiiidu  V.  Harjebj,  68  Cal.  348. 

Separate  defenses.  —  An  objection  to  an 
answer  on  the  ground  that  separate  defenses 
are  not  separately  stated  cannot  be  taken  by 
demurrer.  Tho  defect  can  only  be  reached  by 
a  motion  to  strike  out,  or  by  some  other  ap- 
propriate proceeding:  Harjebj  v.  Ilaijchj,  GS 
Cal.  348.  Where  a  demurrer  to  a  separate 
defense  in  an  answer  setting  up  a  defect  of 
parties  plaintiff  is  erroneously  overruled,  the 
«rror  is  without  prejudice  to  tlie  plaintiffs,  if 
the  defendants  subsequently  abandon  the  de- 
fense: Burrowjhsw.  DeCouts,  70  Id.  362. 

Answer  to  cross-complaint.  —  A  paper 
filed  in  an  action  by  the  plaintiff,  and  styled 
an  "answer  to  the  defendant's  cross-com- 
plaint," will  not  be  considered  as  a  x:)leading 
when  no  cross-complaint  is  iiled:  Carroll  v. 
Girard  Fire  Ins.  Co.,  72  Cal.  297. 

444.  Separate  defenses.  —  An  objection 
to  an  answer  on  the  ground  that  sepai-ate  de- 
fenses arc  not  stated  cannot  be  taken  by  de- 
murrer; the  defect  can  only  be  reached  by  a 
motion  to  strike  out,  or  by  some  other  appro- 
priate proceeding:  Harjely  v.  Ilagebj,  G8  Cal. 
o48. 


446.     Subscription   to   complaint:  Se 


Monliiomery  v.  Superior  Court  of  Yolo  County, 
G8  Cal.  407;  SprecLds  v.  Ord,  72  Id.  86. 

Verification  of  answer.  —  Where  the 
afildavit  of  a  defendant  to  his  answer  states 
that  the  matters  set  forth  in  tho  foregoing  an- 
swer are  true,  except  as  to  tliose  matters 
therein  stated  on  information  or  belief,  and  as 
to  those  matters  that  he  believes  them  to  be 
true,  it  is  a  sufficient  verification;  it  is  not 
necessary  that  the  defendant  should  state  in 
the  affidavit  that  ho  has  heard  tho  answer  read, 
and  knows  the  contents  thereof:  Fleminj  v. 
Wells,  Go  Cal.  336. 

Impeachment  of  witness.  —  By  tho 
verification  of  a  complaint,  the  plaintiff  makes 
its  statements  his  own.  If  an  amended  com- 
plaint is  filed,  the  original  ceases  to  be  a 
pleading,  and  its  averments  cannot  be  used  to 
disprove  those  of  tho  amended  pleading.  But 
when  a  plaintiff  is  a  witness  at  the  trial,  the 
averments  of  the  original  complaint,  incon- 
sistent with  his  testimony,  may  be  introduced 
upon  cross-examination,  for  the  purpose  of  im- 
peachment: Johnson  v.  Powers,  65  Cal.  179. 

447.  Admissions   in    pleadings :   See 

Waldrip  V.  Black,  74  Cal.  409;  Broicn  v.  Wei- 
don,  71  Id.  393.  It  is  error  to  admit  evidence 
to  contradict  admissions  in  the  pleadings,  if  a 
proper  objectionbeinterposed:  Turnery.  ViHiite, 
73  Id.  £99.  Under  this  section,  where  the  com- 
plaint in  an  action  of  foreclosure  contains  a 
copy  of  the  note  and  mortgage  sued  upon,  and 
the  answer  is  unverified,  tlie  genuineness  and 
due  execution  of  those  instruments  are  admit- 
ted:   Waldrip  V.  Black,  74  Id.  409. 

448.  Admission  of  genuineness  and 
execution  of  contract  contained  in  an- 
swer. —  An  action  was  brought  by  the  plain- 
tiffs on  a  contract  alleged  to  have  been  made 
with  them  jointly  by  the  defendant  for  the 
manufacture  and  sale  to  them  of  two  machines. 
Tlie  answer  denied  the  execution  of  any  joint 
contract  with  the  plaintiffs,  and  alleged  the 
execution  with  eacli  of  them  severally  of  two 
written  contracts  for  the  sale  to  them  respect- 
ively of  one  macliine  each.  Copies  of  these 
alleged  contracts  were  annexed  to  tho  answer, 
and  the  plaintiffs,  by  failing  to  file  the  afiidavit 
required  by  this  section,  admitted  their  genu- 
ineness and  due  execution.  On  the  trial  tho 
plaintiffs  offered  to  prove  by  parol  the  contract 
alleged  in  the  complaint,  but  the  court  ex- 
cluded the  evidence.  It  was  held  that  the 
ruling  was  error:  Fox  v.  Stockton  Combined  Har- 
vester and  Agricultural  Works,  73  Cal.  273. 

453.  Construction  of  pleadings.  —The 
construction  of  the  pleadings  is  the  duty  of  the 
court,  and  it  is  error  to  instruct  the  jury  in  such 
a  manner  as  to  leave  it  for  them  to  determine 
whether  or  not  the  answer  denies  certain  alle- 
gations of  the  complaint:  Taylor  v.  Middleton, 
G7  Cal.  656. 

453.  Motion  to  strike  out  parts  of  a 
pleading  not  made  until  the  case  has  been 
tried,  reversed  on  appeal,  and  ready  for  the 
second  trial,  comes  too  late:  Silvarer  v.  Han- 
sen, 11  Cal.  579.  Where  a  rule  of  court 
provided  that  notice  be  given  of  all  motions 
not  ex  parte,  it  is  error  to  strike  out  an  an- 
swer as  sham  and  irrelevant  without  notice  to 
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the  defendant:  Arata  v.  T.  G.  d-  S.  J/.  Co.,  G5 
Cal.  340.  If  an  averment  of  a  material  fact  is 
insufficient,  the  remedy  is  by  demurrer,  and 
not  by  motion  to  strike  out:  Swain  v.  Bicr- 
vcUc,  10  Id.  299. 

Appeal  from  motion  to  strikeout:  See 
Swain  V.  Burnette,  70  Cal.  299. 

454.  Bill  of  particulars  —  Copy  of 
original  account  need  not  be  furnished : 
See  Kelly  v.  Murphy,  70  Cal.  5G0;  Wise  v. 
Hogan,  77  Id.  1S4.  In  an  action  on  an  ac- 
count stated,  the  defendant  is  not  entitled, 
under  this  section,  to  be  furnished  by  the 
plaintiff  with  a  copy  of  the  original  accounts 
upon  which  the  stated  account  is  based:  Auzc- 
rais  V.  Naglee,  74  Id.  CO.  But  conceding  that 
the  defendant  in  such  an  action  is  entitled  to 
be  furnislied  with  a  copy  of  the  original  ac- 
counts, the  failure  of  the  plaintiff  to  furnish  it 
is  without  prejudice  to  the  defendant,  if  he 
was  already  in  possession  of  the  original  ac- 
counts rendered  him  by  the  plaiutiflf.  and  on 
notice  of  the  latter  produced  them  in  court:  Id. 

Ordinance. — An  averment  that  an  ordi- 
nance "was  duly  passed  and  adopted"  is  a 
sufficient  statement  that  everything  necessary 
to  be  done  by  the  city  council  to  give  it  legal 
efifcct  had  been  done  under  this  section:  City 
of  Los  Angelas  v.   Waldron,  05  Cal.  283. 

Probate  of  will. — An  averment  in  a  plead- 
ing that  a  will  was  ' '  probated  by  the  superior 
court,"  is  equivalent  to  an  averment  that  the 
will  was  admitted  to  probate  by  the  judgment 
of  the  superior  court:  Ridddl  v.  Harrell,  71 
Cal.  254. 

457.  Performance  of  conditions  pre- 
cedent. —  Under  this  section,  it  is  sufficient, 
in  pleading  the  performance  of  conditions  pre- 
cedent required  by  the  policy  to  be  performed 
by  the  insurer,  to  allege  that  all  the  conditions 
of  the  policy  have  been  duly  performed  by  him: 
Blasingame  v.  Home  Ins.  Co.,  75  Cal.  033. 

458.  Defense  of  statute  of  limications 
must  bo  taken  advantage  of.  —  The  de- 
fense of  the  statute  of  limitations  is  a  personal 
privilege,  aad  must  be  taken  advantage  of  by 
demurrer  or  answer.  Otherwise  it  is  deemed 
to  bo  waived:  Kdley  v.  Krless,  08  Cal.  210; 
Reagan  v.  Justice's  Court,  75  Id.  253;  Osment 
V.  McElrath,  OS  Id.  400. 

Defens3  of,  how  pleaded  generally.  — 
The  defense  of  the  statute  must  be  pleaded 
either  by  alleging  the  facts  constituting  the 
defense,  or  by  a  general  statement  that  the 
cause  of  action  is  barred  by  the  provisions  of 
the  particular  section  of  the  Code  of  Civil  Pro- 
cedure relied  upon,  giving  the  number  of  the 
section,  and  its  subdivision,  if  subdivided.  A 
general  allegation  that  the  cause  of  action  is 
barred  by  chapter  3,  title  2,  part  2,  of  the 
code,  is  insufficient:  Manning  v.  Dallas,  13  Cul. 
420.  An  objection  that  the  averments  of  the 
answer  are  insufficient  to  raise  the  affirmative 
defense  of  a  prescriptive  right  acquired  under 
the  statute  will  not  be  considered  on  appeal, 
where  no  such  objection  was  made  in  the  lower 
court,  and  the  case  was  tried  upon  the  theory 
that  the  answer  was  sufficient:  Alhamhra  Ad- 
dition Water  Co.  v.  Richardson,  72  Id.  598.  The 
statute  of  limitations  may  be  pleaded  by  refer- 
ence to  the    appropriate   section.      Reference 


to  explanatory  sections  is  unnecessary:  Webber 
V.  Clarice,  74  Id.  11.  Thus  in  an  action  to  re- 
cover the  possession  of  land,  a  plea  of  the 
statute  of  limitations  in  the  form  prescribed 
by  the  Code  of  Civil  Procedure,  and  referring 
to  section  318  as  a  bar  to  the  action,  is  sufifi- 
cient,  and  entitles  the  defendant  to  give  in 
evidence  every  essential  fact  tending  to  es- 
tablish the  defense  of  the  statute:  Hagely  v. 
Hagely,  OS  Id.  348. 

Amendments.  —  An  action  as  originally 
brought  was  founded  upon  an  alleged  written 
promise  by  the  defendant  to  pay  to  the  plain- 
tiflf  a  debt  due  him  from  a  third  person.  At 
the  trial  the  plaintiff  was  permitted  to  amend 
his  complaint  by  adding  a  verbal  promise  by 
the  defendant  to  pay  the  debt.  It  was  held 
that  the  defendant  was  entitled  to  amend  his 
answer  by  pleading  the  statute  of  limitations 
to  the  entire  cause  of  action,  and  that  his  ap- 
plication to  do  so  was  not  addressed  to  the 
discretion  of  the  court:  Morion  v.  Bartning,  03 
Cal.  300. 

Demurrer  —  Objection  how  taken.  — 
Where  it  clearly  appears  upon  the  face  of  the 
comi)laint  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations,  the  objection  may  bo 
taken  by  demurrer;  otherwise  it  must  be  taken 
by  answer:  Cameron  v.  City  and  County  of  San 
Francisco,  03  Cal.  390;  Wise  v.  Williams,  "72  Id. 
544;  Wise  v.  Ilogan,  77  Cal.  184.  In  an  action 
for  an  accounting,  the  defense  of  the  staleness 
of  the  claim  of  the  plaintiff  may  bo  taken  ad- 
vantage of  by  a  demurrer  to  the  complaint,  on 
the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action:  Bell  v. 
Ihidson,  73  Cal.  285. 

460.  Libel  and  slander:  Scq  Rhodes  v. 
Kaglee,  GO  Cal.  077;  Stem  v.  Loexcenthal,  77 
Id.  340.  Where  several  persons  have  been 
injured  by  the  same  libel,  each  has  a  separate 
cause  of  action,  and  must  sue  alone.  Proof 
that  the  libel  included  others  than  the  plaintiff 
is  not  a  variance:  Rohinett  v.  McDonald,  65  Id, 
Gil. 

464.  Supplemental  answer.  —  A  sup- 
plemental answer,  although  presented  to  the 
clerk  for  fding,  and  marked  as  filed,  does  not 
become  a  pleading,  so  as  to  constitute  part  of 
the  judgment  roll,  until  an  order  permitting  it 
to  be  filed  has  been  obtained:  Wood  v.  Brush, 
72  Cal.  224.  The  failure  of  the  defendant  to 
appear  upon  the  hearing  of  his  motion  for 
leave  to  file  a  supplemental  answer  wdl  be 
considered  an  abandonment  of  the  motion: 
Id. 

Supplemental  complaint.  —  In  an  action 
to  recover  damages  for  the  breach  of  a  war- 
ranty of  the  fitness  of  a  steam-engine  for  a 
particular  purpose,  the  error,  if  any,  in  allow- 
ing the  plaintiff  to  file  a  supplemental  com- 
plaint claiming  further  damages  suffered  since 
the  commencement  of  tlio  action  v.'ill  not  bo 
deemed  prejudicial  when  there  is  nothing  in 
the  record  to  show  that  the  supplemental  com- 
plaint was  ever  served  or  answered,  or  that 
any  damages  claimed  by  it  were  allowed:  Mc- 
Lennan  v.  Ohmen,  75  Cal.  558. 

469.  Immaterial  variance,  gener- 
ally. —  A  difference  as  to  the  amount  of 
money  to  be  paid  does  not  constitute  a  legal 
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variance:  Pcasley  v.  Hart,  G5  Cal.  525.  A 
variance  that  could  not  have  misled  the  de- 
feudaut  to  his  ijrcjndice  will  be  disregarded: 
M.  E.  Church  v.  Seitz,  74  Id.  297.  Where  it 
id  alleged  in  the  comijlaint  that  goods  damaged 
by  water  through  the  negligence  of  a  water 
company  were  in  the  building  of  the  jdaintiff, 
proof  tliat  some  of  them  were  on  the  roof  of 
the  building  is  not  a  material  variance:  Rohinett 
V.  McDonald,  G5  Id.  611. 

Allegation  of  time:  See  Thomas  v.  Jame- 
son, 77  Cal.  91 .  In  an  action  to  enforce  a  prom- 
ise alleged  to  have  been  made  by  the  defendant 
on  a  certain  day,  the  plaintiff  is  entitled  to 
recover  upon  proof  that  the  promise  was  made 
at  any  time  before  the  commencement  of  the 
action.  He  need  not  prove  that  it  was  made 
on  or  about  the  time  alleged  in  the  complaint: 
Bicen  V.  Bostwkk,  70  Id.  039. 

Allegation  of  coverture.  —  An  action 
was  brought  to  recover  damages  for  the  con- 
version of  certain  personal  property  alleged  to 
belong  to  the  estate  of  one  William  Wearman. 
The  defendant  was  sued  by  the  name  of  Mar- 
garet Murphy.  In  her  answer,  she  alleged 
"that  her  true  name  is  Margaret  Murphy 
Wearman,"  that  she  owned  and  possessed  the 
property  in  controversy  in  her  own  separate 
right,  "and  controlled  the  same  as  her  sepa- 
rate projjerty,  independent  of  her  husband, 
the  said  William  Wearman."  It  was  held 
that  these  allegations  did  not  aver  a  coverture 
of  the  defendant  and  W^earman,  and  that  evi- 
dence thereof  was  inadmissible:  Kelly  v.  Mur- 
j>hii,  70  Cal.  560. 

Action  was  brought  to  recover  for 
wrongful  conversion  of  certain  shares  of 
the  capital  stock  of  a  corporation.  The  com- 
plaint averred  generally  that  the  plaintiff 
loaned  the  stock  to  the  defendant,  and  that  he 
converted  it  to  his  own  use.  The  evidence 
showed  that  the  stock  was  loaned  for  the 
special  purpose  of  being  used  by  the  defendant 
to  raise  money  to  pay  and  take  up  a  certain 
promissory  note  of  which  the  defendant  was 
maker  and  the  plaintiff  the  accommodation  in- 
dorocr,  and  that  the  defendant  did  not  use  it 
for  that  purpose,  but  converted  it  to  his  own 
use.  The  answer  denied  that  the  plaintiff  was 
the  owner  of  the  stock,  or  that  the  defendant 
had  borrowed  it,  and  averred  that  he  had 
bought  it  of  the  plaintiff.  It  was  held  that  the 
variance  between  the  evidence  and  tlie  allega- 
tions of  the  complaint  was  immaterial,  as 
under  the  pleadings  the  defendant  could  not 
have  been  misled  to  his  prejudice:  Hitchcock 
v.  McElrath,  72  Cal.  565. 

Goods  injured  by  water. — Where  it  is 
alleged  that  the  goods  damaged  by  water 
through  the  negligeuce  of  a  water  company 
were  in  the  building  of  the  plaintiff,  proof  that 
some  of  them  were  on  the  roof  of  the  building 
is  not  a  material  variance:  YikHonv.  S.  V.  W. 
Co.,  05  Cal.  019. 


471.     See    Landis    v.    Morrissey,    69    Cal. 
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472.  Amendment  as  of  course.  —  Un- 
der this  section,  a  defendant,  after  filing  a 
demurrer  to  the  complaint,  and  before  the 
trial  of  the  issues  of  law  thereon,  has  a  right 
as  of  course  to  file  an  amended  demurrer: 
Hedges  v.  Dam,  72  Cal.  520. 


473.    Discretion  as  to  amendment.  — 

An  application  to  amend  a  pleading  is  addressed 
to  the  sound  discretion  of  the  court,  and  unless  it 
clearly  appears  that  the  rights  of  the  adverse 
party  liave  been  prejudiced  by  the  amendment, 
he  will  not  be  heard  to  complain  of  it:  Cheney 
V.  O'Brien,  09  Cal.  200;  and  the  refusal  to  allow 
a  defendant  to  fde  an  amended  answer  setting 
up  matters  which  could  be  proved  under  the 
averments  of  the  original  answer  is  not  erro- 
neous: Edqar  v.  Stevenson,  70  Id.  286.  See 
Southern  Pacific  R.  R.  Co.  v.  Purcell,  77  Id.  69; 
Heilhronv.  Kings  River  &  F.  G.  Co.,  76  Id.  11. 
After  a  cause  had  been  at  issue  more  than  two 
years,  the  defendant,  without  obtaining  leave 
of  the  court  and  without  notice  to  the  plain- 
tiff, filed  an  amended  answer,  a  copy  of  which 
was  served  upon  the  plaintiff's  attorneys,  who 
made  no  protest  or  objection  until  after  the 
trial  had  commenced,  two  weeks  subsequent 
to  the  service  and  filing  of  the  amended  an- 
swer, when  they  moved  to  have  it  stricken 
from  the  files.  The  court  granted  the  motion, 
and  the  defendant  thereupon  asked  leave  to 
refile  the  amended  answer  on  a  proper  showing, 
which  the  court  refused.  It  was  held  that  the 
action  of  the  court  was  an  abuse  of  discretion: 
Lower  Kings  River  Water  Ditch  Co.  v.  Kings 
River  and  Fresno  Canal  Co.,  67  Id.  577. 

Changing  parties.  — Under  a  general 
leave  to  amend,  the  plaintiff  has  a  right  to 
join  other  proper  parties  as  defendants  without 
special  i:)ermission  so  to  do:  Louvall  v.  Gridley, 
70  Cal.  507.  Where  an  action  on  a  judgment 
against  several  joint  debtors  is  originally 
commenced  against  one  of  them  alone,  a 
subsequent  amendment  to  the  complaint,  by 
inserting  the  names  of  the  other  judgment 
debtors  as  defendants,  does  not  change  the 
nature  of  the  action  against  the  original  de- 
fendant, nor  extend  the  running  of  the  statute 
of  limitations  in  his  favor  until  the  filing  of 
the  amendment:  Lewis  v.  Adams,  70  Id.  403. 
So  also  where  the  action  was  originally  brought 
by  several  plaintiffs  against  the  defendant 
Walker  and  others,  to  restrain  Walker  from 
interfering  with  certain  water  rights  owned  by 
the  plaintiff,  Ware,  the  defendants  other  than 
Walker  being  joined  as  such  because  they  re- 
fused to  become  plaintiffs,  an  amended  com- 
plaint, in  which  Ware  alone  was  named  as 
plaintiff,  and  Walker  as  defendant,  does  not 
change  the  nature  of  the  action:  Ware  v. 
Walker,  70  Id.  591.  An  action  was  originally 
brought  by  the  plaintiffs,  describing  them- 
selves as  late  partners,  against  the  defendant 
Sherman  alone,  upon  a  judgment  recovered 
against  him  and  three  others  in  Nevada.  A 
demurrer  to  the  complaint  being  sustained  be- 
cause of  the  non-joinder  of  the  other  judgment 
debtors,  an  amended  complaint,  omitting  the 
designation  of  themselves  as  late  partners, 
and  making  all  the  judgment  debtors  parties, 
is  proper:  Stewart  v.  Spaidding,  72  Id.  264. 
On  a  motion  to  vacate  a  judgment  obtained  by 
default,  the  court  may  allow  plaintiff  to  amend 
the  complaint  by  changing  the  name  of  the 
defendant,  and  enter  judgment  against  him 
in  the  right  name:  McDonald  v.  Swetf,  76  Id. 
257. 

Striking  out  names  of  defendants.  — 
The  amendment  of  a  complaint  by  striking 
out  of  the  caption  the  name  of  certain  of  the 
defendants  who  were  not  proper  parties  with- 
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out  filing  an  amended  complaint,  while  not 
commendable  as  a  method  of  amending,  is 
•without  prejudice  to  other  defendants  who  are 
properly  parties:  Doane  v.  Hougliton,  lb  Cal. 
3G0. 

Changing  nature  of  action.  —  Where  a 
complaint  praying  for  legal  relief  states  a  cause 
of  action  entitling  the  plaintiff  to  equitable 
relief,  the  court  may,  on  the  trial,  permit  the 
praj'cr  to  be  amended,  so  as  to  ask  for  the  ap- 
propriate equitable  relief:  Walsh  v.  McKeen,  75 
Cal.  519.  In  an  action  of  ejectment  to  recover 
a  quarter-section  of  laud  described  as  being  in 
"range  19  east,"  an  amendment  to  the  com- 
plaint describing  the  land  as  "range  20  east "  is 
not  the  substitution  of  a  new  cause  of  action, 
and  may  properly  be  allowed:  Ileilbron  v.  Ilein- 
len,  72  Id.  376.  See  Louvall  v.  Gridley,  70  Id. 
507. 

Amendment  of  return  of  summons.  — 
Wh3re  a  justice's  court  has  in  fact  obtained 
jurisdiction  of  a  defendant  by  a  regular  service 
of  a  copy  of  the  complaint  and  summons  upon 
him,  but  the  return  of  the  officer  making  the 
service  fails  to  show  that  a  copy  of  the  com- 
plaint was  served,  the  court  has  power,  after  a 
judgment  by  default  has  been  rendered,  under 
which  an  execution  sale  of  the  defendant's 
property  has  been  had,  to  j)ermit  the  return  to 
be  amended  so  as  to  accord  with  the  facts;  and 
this  may  be  done  as  against  a  grantee  of  the 
judgment  debtor  under  a  quitclaim  deed  made 
after  the  execution  sale:  Allison  v.  Thomas,  72 
Cal.  5G2. 

Pendency  of  prior  action.  —  Permitting 
the  defendant,  at  the  close  of  the  trial,  to 
amend  his  answer  by  settiag  up  the  pendency 
of  another  action  involving  the  same  cause  of 
action,  is  not  an  abuse  of  discretion  under  the 
circumstances  of  the  case:  Coubrough  v.  Adams, 
70  Cal.  374. 

Pending  motion  for  nonsuit,  it  is  within 
the  discretion  of  the  court  to  permit  the  plain- 
tiff to  amend  his  complaint  so  as  to  conform  to 
the  evidence:  Kammv.  Dank  of  California,  74 
Cal.  191. 

Pleadings  cannot  be  amended  pending 
appeal. — Pending  an  appeal,  the  trial  court 
has  no  jurisdiction  to  allow  an  amendment  to 
any  pleading:  Kirhy  v.  Superior  Court,  68  Cal. 
604.  But  a  clerical  error  in  the  entry  of  a 
judgment,  where  it  is  shown  by  the  record, 
may  be  corrected,  on  motion,  at  any  time,  so 
as  to  make  the  entry  correspond  with  the  judg- 
ment rendered;  and  this  may  be  done,  even 
after  an  appeal  and  affirmance  of  the  judg- 
ment: Dreijfiiss  v.  Tonrpkins,  07  Id.  339.  After 
the  affirmance  on  appeal  of  a  judgment  in  favor 
of  the  defendant,  entered  ou  sustaiuing  a  de- 
murrer to  the  complaint,  and  the  refusal  of  the 
plaintiff  to  amend,  the  superior  court  cannot 
vacate  the  judgment,  ond  permit  the  plaintiff 
to  amend,  and  thereupon  proceed  with  the 
trial  of  the  case.  If  the  court  threatens  so  to 
do,  it  may  be  restrained  by  a  writ  of  prohibi- 
tion, notwithstanding  the  order  allowing  an 
amendment  would  be  appealable.  In  such  a 
case,  the  remedy  by  appeal  is  not  speed}': 
Kirhy  v.  Superior  Court,  68  Id.  604.  A  mo- 
tion to  file  an  amended  answer,  which  would 
not  change  the  issues,  is  properly  overruled 
when  made  on  the  eve  of  the  trial  while  the 
jury  is  in  attendance:  Shadburne  v.  Daly,  76 
Id.  355. 


Amendment  at  trial.  — It  is  within  the 
discretion  of  the  trial  court  to  permit  the  plead- 
ings to  be  amended  during  the  trial,  when 
necessary  for  the  purposes  of  justice:  Wahh  v. 
McKeen,  75  Cal.  519.  And,  pending  the  trial 
of  an  action,  the  court  has  power,  upon  such 
terms  as  may  Lie  just,  to  permit  a  second 
amended  complaint  to  be  filed,  which  embodies 
substantially  the  same  allegations  as  the  origi- 
nal complaint:  Riverside  L.  d:  I.  Co.  v.  Jensen, 
73  Id.  550.  In  an  action  to  foreclose  a  street 
assessment,  the  court  may,  on  the  trial,  permit 
the  complaint  to  be  amended  by  omitting  tho 
names  of  certain  defendants  who  are  shown  by 
the  evidence  to  have  no  interest  in  the  prop- 
erty against  which  the  lien  is  sought  to  bo 
foreclosed:  Doane  v.  Houghton,  75  Id.  360. 

Objection  to  amendments. —  Allegations 
in  an  answer  to  an  amended  complaint,  that 
the  latter  changes  the  form  of  the  action,  aro 
properly  stricken  nut  as  irrelevant  and  redun- 
dant. The  objection  should  be  taken  to  the 
filing  of  the  amendment  or  by  motion  to  strike 
it  from  the  files:  Wheeler  v.  West,  decided  De- 
cember 31,  1888. 

Void  judgment  —  When  may  be  set 
aside.  —  A  judgment  which  is  void  upon  its 
face,  and  which  requires  only  an  inspection  of 
the  judgment  roll  to  show  its  invalidity,  may 
be  set  aside  by  the  court  rendering  it  at  any 
time  after  its  entry.  In  such  a  case,  the  pro- 
visions of  this  section  limiting  the  time  within 
which  to  move  to  set  aside  judgments  in  cer- 
tain cases  does  not  appl}':  People  v.  Greene,  74 
Cal.  400;  see  Baler  v.  liiordan,  65  Id.  368;  Cal. 
Beet  Sugar  Co.  v.  Porter,  68  Id.  370. 

Default,  discretion  as  to  setting  aside. 
—  It  is  a  matter  of  legal  discretion  to  grant  or 
refuse  a  motion  to  open  a  default,  and  in  tho 
absence  of  an  abuse  of  such  discretion,  the  ac- 
tion of  the  court  will  not  be  reversed:  Dough- 
erty V.  Nevada  Bank  of  San  Francisco,  68  Cal. 
275;  and  a  default  inadvertently  permitted  by 
a  X'^rty  having  a  substantial  defense  presents 
a  case  in  which  great  latitude  should  be  ex- 
tended to  tho  discretion  of  the  court  by  which 
the  default  was  set  aside:  Hitchcock  v.McElrath, 
69  Id.  634.  >  To  set  aside  a  judgment  by  de- 
fault on  motion  and  affidavit,  showing  that 
defendant's  attorney  had  suddenly  died,  and 
that  the  defendant  himself  had  no  knowledgo 
of  the  case,  is  not  an  abuse  of  the  court's  dis- 
cretion: Boyle  V.  Solstcin,  decided  March  1, 
1888. 

Default  entered  through  inadvertence 
of  clerks:  See  Hog's  Back  Cons.  ^f.  Co.  v.  JS'iin 
Basil  Cons.  G.  M.  Co.,  65  Cal.  22.  The  court 
may  at  any  time  set  aside  a  judgment  by  de- 
fault entered  by  tho  clerk,  when  it  appears 
upon  the  face  of  tho  judgment  roll  that  tho 
clerk  had  no  power  to  enter  it.  In  such  a 
case,  this  section,  limiting  tho  time  within 
which  a  motion  to  set  aside  a  judgment  can 
be  made  to  six  months  after  its  entry,  has 
no  application:  Wharton  v.  Harlan,  68  Id. 
422. 

Judgment  before  expiration  of  time 
for  answering. — A  judgment  entered  against 
a  defendant  by  default,  before  the  time  for 
answering  has  expired,  is  voidable:  Harnish  v. 
Bramcr,  71  Cal.  150.  Such  a  judgment  is  er- 
roneous merely,  and  can  be  attacked  only  upon 
motion  or  by  appeal,  and  by  the  party  ag- 
grieved: In  re  Newman,  75  Id.  213. 
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Setting  aside  default  —  Absence  of  at- 
torney. —  It  is  not  an  abuse  of  discretion  for 
a  trial  court  to  set  aside  a  judgment  by  default 
rendered  in  the  absence  of  the  plaintiff  and  his 
attorney,  when  the  latter  resided  at  a  consid- 
erable distance  from  the  jjlace  of  trial,  and  had 
reason  to  believe  that  the  case  would  not  be 
tried  at  the  time  it  was  taken  up:  Cameron  v. 
Carroll,  07  Cal.  000.  See  Dowjhertij  v.  Nevada 
Bank,  OS  Id.  275. 

Setting  aside  default  pending  motion 
to  dismiss  the  action:  See  McDonald  v. 
Su^cit,  70  Cal.  257. 

Ejectment  against  Indians  —  Defaults 
of  defendants.  —  An  action  was  brought  to 
recover  the  possession  of  certain  land.  The 
defendants,  against  whom  defaults  were  taken, 
were  Mission  Indians,  and  by  themselves  and 
their  ancestors  had  occupied  the  land  for 
many  years  before  the  commencement  of  the 
action.  They  were  very  ignorant  and  helpless, 
totally  unacquainted  with  judicial  proceedings, 
and  with  few  exceptions  incapable  of  speaking 
the  English  language.  It  was  held  that  a  mo- 
tion to  vacate  the  defaults  was  properly  granted: 
Byrne  v.  Alas,  68  Cal.  479.  In  such  a  case, 
the  affidavit  of  merits  used  on  the  motion 
may  be  made  by  the  counsel  of  the  defend- 
ants: Id. 

Default  may  be  collaterally  attacked, 
wlien.  —  A  judgment  by  default,  rendered 
after  an  attempted  service  of  summons  by  pub- 
lication, is  void,  and  may  be  collaterally  at- 
tacked, when  the  affidavits  of.  service  are 
insufficient  to  authorize  the  entry  of  the  judg- 
ment:  Hyde  v.  Redding,  74  Cal.  493. 

Motion  to  set  aside  default,  when  must 
be  made:  See  People  v.  Greene,  74  Cal.  400. 
Under  this  section,  a  motion  to  set  aside  the 
default  of  a  defendant  who  has  been  served 
with  summons  and  has  not  answered,  on  the 
ground  of  surprise,  must  be  made  within  six 
mouths  after  the  default  was  entered:  Wharton 
V.  Harlan,  68  Id.  422. 

Judgment  by  default  against  plain- 
tiff for  failure  to  amend  his  complaint  after 
obtaining  leave  to  do  so  will  be  reversed  on 
appeal,  where  the  complaint  states  a  cause  of 
action:  Swain  v.  Burnette,  76  Cal.  299. 

474.  Suing  defendant  by  fictitious 
name:  See  Irving  v.  Carpentier,  70  Cal.  23. 
Where  a  person  is  not  named  as  a  party  to  the 
action,  or  served  with  summons,  but  files  an 
answer  which  recites  that  he  was  sued  under 
a  certain  fictitious  name,  to  which  no  objection 
ia  made,  and  the  case  is  tried  and  judgment 
rendered  against  him,  he  is  bound  by  such 
judgment.  The  non-insertion  of  bis  true  name 
by  amendment  to  the  complaint  does  not  ren- 
der the  judgment  void  on  a  collateral  attack: 
Johnston  v.  San  Francisco  Savings  Union,  75  Id. 
13i. 

475.  Error  in  overruling  demurrer  to 

a  complaint  on  the  ground  of  a  misjoinder 
of  causes  of  action  will  not  warrant  a  reversal, 
when  the  substantial  rights  of  the  parties  are 
not  aff'eeted  thereby:  Reynolds  v.  Lincoln,  71 
Cal.  183;  see  Gassenv.  Bower,  72  Id.  555;  Boiv- 
land  v.  Madden,  72  Id.  20. 

476.  See  Chamberlin  v.  Del  Norte  Co.,  77 
Cal.  150. 


482.  Undertaking  for  arrest,  action 
on.  —  A  defendant  in  an  action  commenced  in 
a  justice's  court,  who  has  been  arrested  and 
subsequently  discharged  by  the  justice,  cannot 
maintain  an  action  on  tlie  undertaking  given 
to  procure  his  arrest,  while  an  appeal  by  the 
plaintiff  to  the  superior  court  from  the  judg- 
ment of  the  justice  remains  undetermined: 
Slechhan  v.  Eorahack,  67  Cal.  29. 

509.  Pleading:  See  Fleming  v.  Wells,  05 
Cal.  336;  Laughlin  v.  Thompson,  76  Id.  287. 

Demand:  See  Cerfy.  Phillips,  75  Cal.  185. 
In  an  action  to  recover  possession  of  personal 
property,  a  denial  in  the  answer  that  the 
plaintiff  is  the  owner,  and  the  further  allega- 
tion that  the  defendant  "has  not  sufficient  in- 
formation or  belief  to  enable  him  to  answer  " 
the  allegation  of  plaintiff  that  he  is  entitled  to 
the  possession  of  the  property,  "and  on  that 
ground  he  denies  the  same,"  is  sufficient  to 
put  in  issue  the  ownership  and  right  of  pos- 
session of  plaintiff:  Cunningham  v.  Skinner,  65 
Id.  385.  In  an  action  for  the  claim  and  deliv- 
ery of  a  stated  number  of  hogs,  of  which  the 
aggregate  value  only  is  alleged  in  the  com- 
plaint, a  finding  that  each  hog  was  of  the  value 
of  four  dollars  is  proper,  and  will  be  held  sup- 
ported by  the  evidence  when  the  only  evidence 
of  their  value  is  that  they  were  worth  four  or 
five  dollars  a  head:  Black  v.  Black,  74  Id.  520. 
In  such  an  action,  where  a  judgment  is  ren- 
dered in  favor  of  the  plaintiff  for  the  return  of 
the  number  of  hogs  sued  for,  or  for  their  value 
at  four  dollars  a  head  in  case  a  delivery  could 
not  be  had,  and  the  sheriff  returns  such  part 
only  of  the  hogs  as  he  is  able  to  find,  an  execu- 
tion for  the  value  of  the  hogs  not  returned  may 
be  enforced  against  the  defendant:  Id.  It  was 
alleged  in  the  answer  that  in  a  certain  action 
which  the  defendant  at  one  time  brought 
against  the  plaintiff  to  recover  the  same  prop- 
erty in  controversy,  judgment  of  nonsuit  was 
entered  against  the  defendant  in  the  present 
action,  and  it  was  further  alleged  that  the 
plaintiff,  at  a  time  anterior  to  the  commence- 
ment of  this  action,  instituted  a  suit  against 
one  Wells  to  recover  the  same  property,  and 
obtained  a  judgment  on  the  pleadings  for 
its  recovery,  with  damages  and  costs.  These 
allegations  were,  on  motion,  stricken  out, 
and  it  was  held  that  the  matters  so  alleged 
did  not  constitute  a  defense,  and  were  prop- 
erly stricken  out:  Fleming  v.  Haivley,  65  Id. 
492.  As  to  when  an  amendment  is  improper, 
see  Howell  v.  Foster,  65  Id.  169. 

Exemptions  —  Supplemental  com- 
plaint—  Evidence:  See  Burke  v.  Koch,  75 
Cal.  356.  In  an  action  of  claim  and  de- 
livery of  personal  property,  the  books  of 
of  account  of  a  third  person,  not  a  party  to 
the  suit,  are  inadmissible  to  prove  the  owner- 
ship of  the  property:  Watrous  v.  Cunningham, 
65  Id.  410.  In  an  action  for  the  claim  and 
delivery  of  two  horses  which  had  been  taken 
by  the  defendant,  as  sheriff,  under  certain 
writs  of  attachment  against  the  plaintiff,  the 
complaint  alleged  that  at  the  time  of  the  tak- 
ing, the  plaintiff  was  a  peddler  and  huckster, 
and  that  the  horses,  being  used  by  him  in  his 
business,  were  exempt  from  attachment.  On 
the  trial,  the  defendant  offered  in  evidence  an 
entry  in  a  directory  which  described  the  plain- 
tiff as  a  publisher  of  hand-books  and  county 
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directories.  The  plaintiff  admitted  that  a  por- 
tion of  his  time  was  employed  as  such  pub- 
lisher, lb  was  held  that  the  evidence  was 
without  prejudice,  as  the  entry  did  not  nega- 
tive the  fact  that  a  portion  of  his  time  was 
occupied  in  the  business  of  a  huckster  or  ped- 
dler: Paulson  V.  Nunan,  72  Id.  243.  In  such 
an  action,  it  is  not  error  to  refuse  to  allow  the 
plaintiff  to  file  a  supplemental  complaint  set- 
ting up  that  the  judgment  obtained  in  the  ac- 
tion in  which  the  attachments  were  issued 
■was  barred  by  the  statute  of  limitations,  not 
at  the  time  of  the  taking  by  the  sheriff,  but  at 
the  tiine  of  the  proposed  filiug  of  the  amended 
pleading,  many  years  after  the  taking,  and 
after  the  sheriff  had  gone  out  of  office:  Id. 
In  replevin  for  hf  /  sold  by  a  mortgagor  to  the 
mortgagee,  and  Ijy  the  latter  to  plaintiff,  and 
on  which  the  defendant  had  levied  as  the 
property  of  the  mortgagor,  the  mortgage  and 
note  are  admissible  evidence  to  show  the 
consideration  for  the  sale  by  the  mortgagor: 
Barnes  w .  Hatch,  77  Id.  241. 

Judgment  —  Verdict  —  Findings:  See 
Wlieclcr  V.  Ka^nabainn,  76  Cal.  90.  In  this 
action,  the  judgment,  if  in  favor  of  the 
plaintiff,  must  be  in  the  alternative  form  re- 
quired by  section  GG7  of  the  Code  of  Civil 
Procedure,  althougli  the  property  had  been 
delivered  to  him:  Brichman  v.  Ross,  G7  Id. 
COl;  Stewart  v.  Taylor,  68  Id.  5;  Burle  v. 
Koch,  75  Id.  356;  but  in  an  action  of  claim 
aud  delivery  of  several  articles  of  personal 
property,  a  portion  of  which  has  been  dis- 
posed of  by  the  defendant  so  that  a  return  of 
all  cannot  be  had,  it  ia  not  necessary,  in  sup- 
port of  a  judgment  for  the  plaintiff,  that  the 
court  shoukl  find  the  character  or  value  of 
the  articles  which  can  be  returned,  or  that 
the  judgment  should  be  entered  in  the  alter- 
native. In  such  a  case,  a  judgment  for  the 
value  of  the  entire  property  is  proper:  Burlcc 
V.  Kocli,  75  Id.  356.  In  an  action  against  de- 
fendants who  are  sued  jointly,  a  joint  judg- 
ment in  tlieir  favor  is  not  erroneous,  although 
each  of  the  defendants  answered  separately: 
Myers  v.  JUoulton,  7 1  Id.  498.  In  such  an  ac- 
tion, where  the  property  sued  for  is  deliv- 
ered to  the  plaintiff  at  the  commencement  of 
the  action,  the  judgment,  if  in  favor  of  the  de- 
fendants, may  provide  for  a  return  of  the 
property,  or  the  value  thereof  in  case  a  return 
cannot  be  had:  LI.  When  the  answer  denies 
all  the  material  averments  of  the  complaint,  a 
verdict  for  the  defendant  for  one  half  of  the 
property,  which  is  silent  as  to  the  other  half, 
does  not  respond  to  the  issuer,  and  is  a  nul- 
lity, and  any  judgment  entered  thereon  sliould 
be  set  aside:  Midler  v.  Jewell,  66  Id.  216. 
Where  such  an  action  is  tried  by  a  jury,  a 
verdict  which  fails  to  find  the  value  of  the 
property  is  insufficient,  and  cannot  bo  cor- 
rected by  reference  to  a  note  of  the  phono- 
graphic rei^orter  in  his  report  of  the  proceed- 
ings on  the  trial:  Steioart  v.  Taylor,  63  Id.  5; 
but  a  defendant  who  recovers  a  judgment  in 
an  action  of  replevin,  where  the  property  has 
been  delivered  to  the  plaintiff,  is  entitled  to 
a  judgment  for  a  return  of  all  the  property, 
and  if  it  cannot  be  returned,  then  to  a  judg- 
ment for  the  value  of  the  whole.  It  is  not 
necessary  to  the  validity  of  the  judgment  that 
the  separate  value  of  each  article  sued  for  be 
found  by  the  court:    Wlietinore  v.  Riipe,  65  Id. 


237;  see  IIoquc  v.  Farming,  73  Id.  54.  It  is 
error  for  the  court  to  allow  more  damages 
than  are  prayed  for  in  the  petition:  Burke  v. 
Koch,  75  Id.  356. 

525.  Service.  —  An  injunction  may  be 
served  by  any  person  authorized  to  serve  a 
summons.  Subdivision  8  of  section  4176  of 
the  Political  Code,  which  provides  that  "  the 
sheriff  must  serve  all  process  aud  notices  in 
the  manner  prescribed  uy  law,"  docs  not  givo 
to  or  impose  upon  the  sheriff  exclusively  the 
duty  of  serving  all  process  and  notices,  but  re- 
quires of  him  to  serve  such  as  are  placed  in 
his  hands,  which  the  law  commands  him  to 
serve  when  addressed  or  handed  to  him:  Golden 
Gate  C.  II.  M.  Co.  v.  Superior  Court,  65  Cal. 
187.  Where  the  evidence  is  conflicting,  and 
tliere  is  evidence  tending  to  prove  the  fact  on 
which  the  jurisdiction  depends,  the  determina- 
tion of  the  lower  court  will  not  be  questioned, 
without  deciding  that  the  court  will  review 
the  evidence  as  to  the  service  of  an  injunction 
when  the  jurisdiction  of  the  court  to  wliicii  the 
writ  issues  depends  upon  such  evidence:  Id. 

526.  Unlawful  diversion. — A  riparian 

pi'oprietor  is  entitled  to  an  inj  unction  to  restrain 
the  threatened  unlawful  diversion  of  the  waters 
of  a  stream  flowing  through  his  land,  without 
first  establishing  his  right  at  law  by  recover- 
ing a  judgment  in  damages:  Lux  v.  llaijijin, 
69  Cal.  255.  And  the  jurisdiction  of  a  court 
in  granting  a  preliminary  injunction  against 
the  diversion  of  the  water  of  a  stream  is  not 
exceeded  when  the  order  directs  the  removal 
of  the  means  by  Avhich  the  diversion  is  made; 
and  the  refusal  to  comply  with  such  an  order 
subjects  the  defendant  to  punishment  for  con- 
tempt: Johnson  v.  Superior  Court,  65  Id.  567. 
Where  different  persons  separately  appropriate 
the  waters  of  a  stream,  and  are  severally  using 
the  same  imder  certain  regulations  as  to  the 
time  and  manner  of  such  use,  they  are  tenants 
in  common,  and  each  of  them  may  maintain 
an  action  to  enjoin  a  trespasser  from  diverting 
any  portion  of  the  water  thus  appropriated: 
Lytic  Creek  W.  Co.  v.  Pcrdcw,  65  Id.  447. 

Mining  debris,  restraining  dumping  of: 
See  Ilohhs  V.  Aumdor  .0  Sac.  R.  R.  Co.,  {:>^j  Cal. 
161. 

Preliminary  injunction  —  Cessation  of 
restraining  order.  —  In  an  action  for  an 
injunction,  the  force  of  a  restraining  order 
previously  issued  ceases  upon  the  granting  of 
an  injunction  pendente  lite:  Cohen  v.  Gray,  70 
Cal.  85. 

Trespass:  See  Hunt  v.  Steese,  75  Cal.  620; 
Mechanics'  Foundry  v.  Ryall,  75  Id.  601. 

Conditional  decree:  See  People  v.  Qoll 
Run  Ditch  .C-  M.  Co.,  00  Cal.  155. 

Costs.  — In  an  injunction  suit,  where  a  per- 
petual injunction  is  awarded,  the  allowance  of 
costs  to  tlio  plaintiff  is  within  the  discretion 
of  the  court:  Davidson  v.  Devine,  70  Cal.  619. 

527.  Supreme  court  will  not  grant  an  or- 
der restraining  the  prosecution  of  an  action  on  a 
bond  given  on  the  issuing  of  a  restraining  or- 
der pending  an  appeal  by  the  obligor  from  the 
action  of  the  court  in  vacating  his  restraining 
order  aud  denying  his  application  for  an  in- 
junction: Adams  V.  Andross,  December  II, 
1SS8. 
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Pleading:  See  Kdley  v.  Kriess,  68  Cal.  210; 
Burnliam  v.  <S'.  F.  Fuse  MJq.  Co.,  76  Cal.  24,  26. 
A  complaint  alleging  that  irreparable  damage 
is  tlircatencd,  in  that  a  part  of  a  wharf  which 
is  real  estate  is  about  to  be  wrongfully  taken 
away,  need  not  allege  the  insolvency  of  the 
defendant:  Crescent  City  W.  &  L.  Co.  v.  Simp- 
son, October  20,  1888.  In  an  action  to  restrain 
the  diversion  of  water  from  a  stream,  the  com- 
plaint alleged  that  the  plaintiff  was  the  owner 
and  in  possession  of  a  certain  ditch  connected 
with  the  stream,  and  that  he  bad  a  right  to 
appropriate  for  use  and  distribution  so  much 
of  the  water  of  the  stream  as  the  ditch  had 
capacity  to  carry.  It  was  held  that  an  allega- 
tion to  the  effect  that  the  plaintiff  was  in  a 
position  to  use  or  distribute  the  water  was 
unnecessary:  Moorev.  Clear  Lake  Water Worhs, 
68  Id.  146.  In  such  an  action,  where  the 
plaintiff  complains  of  a  continuous  wrongful 
act  and  consequent  infringement  of  his  rights, 
an  injunction  will  be  granted,  although  there 
is  no  allegation  or  proof  of  actual  damage:  Id. 

Acquiescence  or  delay:  See  Lux  v.  Hag- 
gin,  69  Cal.  255. 


Acquiescence  which  will  bar  complain* 

ant  from  the  exercise  in  his  favor  of  the 
discretionary  jurisdiction  of  a  court  of  equity, 
in  a  suit  for  an  injunction,  must  be  such  as 
proves  his  assent  to  the  acts  of  the  defendant, 
and  to  the  injuries  to  himself  which  have 
flowed,  or  can  reasonably  be  anticipated  to 
flow,  from  those  acts:  Lux  v.  Har/gin,  69  CaL 
255. 

Writ  of  review.  —  As  an  appeal  lies  from 
an  order  granting  an  injunction,  such  an  order, 
made  without  due  notice  of  the  applicatioa 
therefor,  cannot  be  annulled  in  a  proceeding 
for  a  writ  of  review:  Golden  Gate  C.  H.  M,  Co. 
V.  Supenor  Court,  65  Cal.  187. 

528.  Answers.  —  In  a  suit  for  an  in- 
junction, an  allegation  in  the  answer  of  dam- 
age by  the  preliminary  injunction  is  immaterial, 
and  should  be  stricken  out:  Wheeler  v.  West, 
December  31,  1888.  The  same  is  true  of  an 
allegation  of  one  defendant  that  another  de- 
fendant worked  in  the  mine  as  his  employee: 
Id. 


630.    Cause  to  be  shown  why  injunction  should  not  be  granted. 

Sec.  530.  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or  any 
of  several  defendants,  should  be  heard  before  granting  the  injunction,  an 
order  may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and 
place,  why  the  injunction  should  not  be  granted;  and  the  defendant  may,  in 
the  mean  time,  be  restrained.  In  all  actions  pending  or  which  may  be  here- 
after brought,  when  an  injunction  or  restraining  order  has  been  or  may  be 
granted  or  applied  for,  to  prevent  the  diversion,  pending  the  litigation,  of 
water  used  or  to  be  used  for  irrigation  or  domestic  purposes  only,  if  it  bo 
made  to  appear  to  the  court  that  the  plaintiff  is  entitled  to  the  injunction, 
but  that  the  issuance  thereof  pending  the  litigation  will  entail  great  damage 
upon  the  defendant,  and  that  plaintiff  can  be  fully  compensated  for  such 
damages  as  he  may  sufier,  the  court  may  refuse  the  injunction  upon  the  de- 
fendant giving  a  bond,  such  as  is  provided  for  in  section  five  hundred  and 
thirty-two;  and  upon  the  trial  the  same  proceedings  shall  be  had,  and  with 
the  same  efiect,  as  in  said  section  provided.  \_Amendment  approved  March 
£4)  1887;  Statutes  and  Amendments  1887,  2^0;  to  taJce  effect  immediately. 1 

Notes  of  Decisions  Applicable  to  Section  531. 

Service.  —  A  preliminary  injunction  against 
a  foreign  corporation  may  be  served  by  leaving 
with  the  agent  designated  to  receive  service  of 
process  a  copy  of  the  writ,  showing  the  origi- 
nal and  explairung  its  contents,  and  deliver- 
ing to  him  a  copy  of  the  complaint:  Eureka 
Lake  <b  Y.  C.  Co.  v.  Superior  Court,  66  Cal.  311. 
An  affidavit  of  service  of  an  injunction,  which 
states  that  the  same  was  personally  served 
upon  the  superintendent  and  managing  agent 
of  the  corporation,  is  prima  fade  evide  nee  of  a 
valid  service,  although  affiant  further  stated 
that  he  was  "informed  and  believes "  that  the 
person  served  was  such  superintendent  and 
managing  agent:  Golden  Gate  C.  H.  M.  Co.  v. 
Superior  Court,  65  Id.  187.  When  the  officers 
and  agents  of  a  corporation  have  actual  notice 
of  an  injunction  against  the  corporation,  they 
are  bound  by  it,  although  it  was  not  served: 


531.  Notice. — The  commission  of  an  un- 
lawful act  by  a  corporation  is  not  a  part  of 
its  general  and  ordinary  business  within  the 
meaning  of  this  section,  and  a  temporary  in- 
junction may  issue  to  restrain  such  acts,  when 
they  are  injurious  to  another,  without  notice 
to  the  corporation:  Hobbsv.  Amador  &  S.  Canal 
Co.,  66  Cal.  161. 

Suspension  of  business  of  corporation. 
—  Where  the  general  and  ordinary  business  of 
a  corporation  is  "buying  and  selling  mining 
claims  or  in  working  them,"  an  injunction 
which  restrains  the  mining  operations  of  the 
corporation  in  a  particular  manner,  alleged  to 
be  to  the  injury  of  others,  does  not  suspend 
the  general  and  ordinary  business  of  the  cor- 
poration within  the  meaning  of  this  section: 
Golden  Gate  C.  U.  M.  Co.  v.  Superior  Court,  65 
Cal.  187. 
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Id.  Thus  an  injunction  enjoining  a  corpora-  service  of  the  injunction  "  upon  the  corpora- 
tion, its  officers,  agents,  and  employees,  and  tion,  although  the  agents  were  not  personally 
all  persons  acting  under  it,  from  continuing  or  served:  Morton  v.  Superior  Court,  G8  Id.  496. 
maintaining  a  dam,  is  binding  upon  all  persons  A  corporation  can  be  punished  for  contempt 
acting  as  agents  of  the  corporation,  "with  full  in  disobeying  an  injunction:  Golden  Gate  C.  H. 
notice  and  knowledge  of    the    issuance   and  M.  Co.  v.  Superior  Court,  65  Id.  187. 

582.    Injunction,  how  modified  or  dissolved. 

Sec.  532.  If  an  injunction  be  granted  without  notice,  the  defendant,  at 
-any  time  before  the  trial,  may  apply,  upon  reasonable  notice,  to  the  judge 
who  granted  the  injunction,  or  to  the  court  in  which  the  action  is  brought,  to 
dissolve  or  modify  the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavit  on  which  the  injunction  was  granted,  or  upon  affi- 
davit on  the  part  of  the  defendant,  with  or  without  the  answer.  If  the 
application  be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  bj'  affidavits  or  other  evidence, 
in  addition  to  those  on  which  the  injunction  was  granted.  In  all  actions 
pending,  or  which  may  be  hereafter  brought,  when  an  injunction  or  restrain- 
ing order  has  been  or  may  be  granted  or  applied  for,  to  prevent  the  diversion, 
pending  the  litigation,  of  water  used  or  to  be  used  for  irrigation  or  domestic 
purposes  only,  if  it  be  made  to  appear  to  the  court  that  great  damage  will  be 
euffered  by  the  defendant  in  case  the  injunction  is  continued,  and  that  the 
plaintiff  can  be  fully  compensated  for  any  damages  he  may  suflTer  by  reason 
of  the  continuance  of  the  acts  of  the  defendant  during  the  pendency  of  the 
litigation,  the  court,  in  its  discretion,  may  dissolve  or  modify  the  injunction, 
upon  the  defendant  giving  a  bond,  with  sureties  to  be  approved  by  the  judge, 
and  in  such  amount  as  may  be  fixed  by  the  court  or  judge,  conditioned  that 
the  defendant  will  pay  all  damages  which  the  plaintiff  may  suffer  by  reason 
of  the  continuance  during  the  litigation  of  the  acts  complained  of.  Upon  the 
trial  the  amount  of  such  damages  shall  be  ascertained,  and  in  case  judgment 
is  rendered  for  the  plaintiff,  the  amount  fixed  as  such  damages  shall  be  in- 
cluded in  the  judgment,  together  with  reasonable  attorneys'  fees.  Upon  a 
6uit  brought  on  the  bond,  the  amount  of  damages  as  fixed  in  said  judgment 
shall  be  conclusive  upon  the  sureties.  [Amendment  approved  March  2^,  1887; 
Statutes  and  Amendments  1887,  2^0;  to  tale  effect  on  and  after  its  passage.] 

Notes  of  Decisions  Applicable  to  Sections  532-580. 
Applicfttion  for  dissolution  —  Notice  533.  Modification. —A  court  that  grants 
when  necessary.  —  Under  this  section,  an  a  preliminary  injunction  may,  in  tho  exercise  of 
injunction  granted  upon  an  ex  parte  applica-  its  judicial  discretion,  modify  the  injunction  at 
tion  of  tho  plaintiff  cannot  bo  set  aside  upon  a  any  time  before  that  judgment:  Hohbs  v.  Ama- 
fihowing  made  by  the  defendant  that  since  the  dor  and  Sacramento  R.  li.  Co.,  66  Cal.  161. 
issuance  of  the  injunction  the  matter  com- 
plained of  has  been  abated,  unless  a  notice  of  537.  Contract  express  Or  implied.  — 
tho  application  to  dissolve  the  injunction  is  Tho  liability  of  a  tenant  in  pos.'^essiun  to  the 
given  to  the  plaintiff:  HeJJlon  v.  Bowers,  72  Cal.  purchaser  at  a  foreclosure  sale,  for  rents  or  use 
270.  A  complaint  and  affidavits  upon  which  and  occupation  from  the  day  of  sale  to  the  cx- 
the  injunction  was  granted  established  a  pj-ima  piration  of  the  timo  for  redemption,  is  a  statu- 
/acie  case  for  its  issuance.  The  ex  parte  applica-  tory  liability,  and  exists  without  tho  assent  of 
tion  for  its  dissolution  was  made  upon  affida-  tho  tenant;  it  is  not  a  liability  founded  on  a 
vits  filed  on  behalf  of  the  defendant,  and  the  contract  express  or  implied,  within  the  mean- 
order  of  dissolution  recited  that  affidavits  ing  of  this  section,  authorizing  the  issuance  of 
were  used  at  tho  hearing,  showing  that  the  an  attachment:  Walker  v.  McCicsker,  65  Cal. 
nuisance  enjoined   had  been   abated.      On  an  SCO. 

appeal  from  the  order  of  dissolution,  it  was  held  Property  of  non-residont.  —  Under  this 

that  a  certificate  of  tho  clerk  or  judge  identi-  section,   a  writ  of  attachment  can  issue  only 

fying  the  affidavits  used  on  tho  hearing  was  in  an  action  upon  a  contract  express  or  im- 

not  necessary:  Id.  plied;  and  where  the  property  of  a  non-resi- 
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dent,  who  was  not  served  with  summons,  was 
attached,  in  an  action  founded  upon  his  fraud 
andcolhision  with  plaiutifl's  debtor,  whereby 
the  lattcr's  property  was  put  out  of  the  reach 
of  his  creditors,  tho  attachment  is  al)solutcly 
void,  and  gives  the  court  no  jurisdiction  to 
render  even  a  judgment  in  rem  against  the 
-iropcrty  attached:  Mudge  v.  Steinliart,  Decem- 
>er  20,  1S88. 


E, 


533.   Affidavit  for  —  Sufficiency  of :  See 

Simpson  v.  McCarthy,  January  29,  1889.  An 
affidavit  for  an  attachment  is  rendered  fatally 
defective  by  an  alternative  statement  therein, 
to  the  effect  that  the  payment  of  the  con- 
tract on  which  the  action  is  brought  has  not 
been  secured  by  any  mortgage  upon  real  or 
personal  property,  or,  if  originally  so  secured, 
that  such  security  has  become  valueless  with- 
out any  act  of  the  plaintiff:  Winters  v.  Pear- 
son, 72  Cal.  553.  And  on  a  motion  to  dis- 
charge a  writ-  of  attachment  on  the  ground 
that  it  was  improperly  or  irregularly  issued, 
the  affidavit  on  which  the  writ  was  issued 
cannot  be  amended:  Id.  The  regularity  of  an 
affidavit  cannot  be  attacked  collaterally  by  one 
who  was  a  stranger  to  the  suit:  Scrivener  v. 
Die(z,  68  Id.  1. 

Affidavit  of  agent:  See  Simpson  v.  Mc- 
Carthy, January  29,  1889. 

540.  Undei'taking.  —  An  undertaking 
given  under  this  section,  after  reciting  the  is- 
suing of  the  attachment,  and  tliat  the  un- 
dertaking was  given  to  prevent  the  levy  of 
the  writ,  provided  that  if  the  jDlaintiff  in 
the  attachment  suit  should  recover  judg- 
ment, the  sureties  would  pay  to  him  on  de- 
mand the  amount  of  the  judgment,  etc.,  not 
exceeding  the  amount  named  in  the  under- 
taking as  the  penalty.  The  plaintiff  recovered 
judgment.  It  was  held  that  the  sureties  were 
liable  to  the  plaintiff  upon  the  undertaking  for 
the  amount  of  the  judgment:  McCutcheon  v. 
Weston,  65  Cal.  37. 

542.  Attachnient  lien.  —In  an  action 
to  foreclose  a  mortgage,  defendants  claiming 
under  an  attachment  lien  accruing  after  the 
mortgage  was  given  are  entitled  to  prove  the 
existence  of  their  lien,  and  to  show  that,  in 
consequence  of  certain  acts  of  the  plaintiff,  set 
forth  in  their  answer,  it  is  superior  to  the  lien 
of  the  mortgage:  Scrivener  v.  Dietz,  68  Cal.  1. 

Crops  grown  upon  land  by  ,a  person  in 
the  actual,  exclusive,  and  adverse  possession 
thereof,  cannot  be  attached  as  the  property  of 
the  legal  owner  of  the  land:  Smith  v.  Cunninq- 
ham,  67  Cal.  262.  And  a  crop  raised  by  a  tenant 
of  land,  who  holds  under  a  lease  containing  a 
covenant  that  the  entire  crop  shall  be  the 
property  of  the  landlord  until  all  advances 
made  by  him  to  the  tenant  shall  be  paid,  is 
not  subject  to  attachment  by  a  creditor  of  the 
tenant  while  such  advances  remain  unpaid: 
Hoioell  V.  Foster,  65  Id.  169. 

Levy  on  real  property.  —  An  attempted 
levy  of  an  attachment  on  real  property  of  a 
judgment  debtor  does  not  create  a  lien  thereon, 
to  which  the  right  of  a  purchaser  at  the  execu- 
tion sale  can  relate,  unless  a  copy  of  the  writ, 
together  with  a  description  of  the  property  at- 
tached, and  a  notice  that  it  is  attached,  is  left 
with  an  occupant  of  the  property,  or  posted 


upon  it:  Schiuartz  v.  Cowell,  71  Cal.  306.  And 
an  attachment  purporting  to  have  lieen  levied 
on  certain  land,  but  which  was  not  served  or 
levied  as  required  by  law,  or  in  such  a  manner 
as  to  constitute  a  lien  thereon,  is  not  an 
encumbrance  within  the  meaning  of  an  agree- 
ment to  sell  the  land  free  from  all  encum- 
brances: Gates  V.  McLean,  70  Id.  40.  Under 
this  section,  tho  levy  of  a  writ  of  attachment 
upon  real  property  may  be  made  by  posting 
the  attachment  papers  in  a  conspicuous  placo 
on  the  land,  if  the  sheriff,  at  the  time  of  visit- 
ing the  land  for  the  purpose  of  making  the 
levy,  cannot  find  any  one  visibly  occupying 
the  property:  Davis  v.  Baker,  72  Id.  494;  see 
Watt  V.  Wright,  66  Id.  202. 

Return  of  officer.  —  The  regularity  of  tho 
levy  of  an  attachment  is  sufficiently  shown,  as 
against  a  collateral  attack,  by  the  return  of 
the  attaching  officer  reciting  that  he  had  duly 
levied  the  same  upon  all  the  right,  title,  and 
interest  of  the  defendant  in  and  to  certain  de- 
scribed real  estate:  AvdersouY.  Goff,  72 Cal.  65. 
The  return  of  the  sheriff  to  the  writ  of  at- 
tachment in  question  recited  that  the  sheriff,  on 
a  specified  day,  duly  levied  the  same  upon  the 
land  thereinafter  described,  "  by  posting  a  copy 
of  the  writ,  attached  to  a  notice,  notifying  the 
defendant  that  said  property  was  attached  on 
the  premises. "  On  the  trial,  the  sheriff  testi- 
fied that  the  papers  were  posted  on  a  building 
which  was  on  the  land.  It  was  held  that  the 
return  was  prima  facie  sufficient  to  support 
the  levj',  although  it  did  not  state  that  the 
papers  were  posted  in  a  conspicuous  place  on 
the  land:  Davis  v.  Baker,  72  Id.  494. 

552.  liiability  of  sureties.  — An  action 
upon  an  undertaking  conditioned  to  pay  tho 
amount  of  any  judgment  that  shall  be  re- 
covered in  an  attachment  suit  will  be  sus- 
tained, although  judgment  was  rendered 
against  only  one  of  several  defendants:  Mc- 
Cutcheon v.  Weston,  65  Cal.  37.  In  an  action 
upon  an  iindertaking  conditioned  for  the  pay- 
ment of  any  judgment  which  a  plaintiff  in  an 
attachment  suit  shall  recover,  the  judgment  is 
sufficiently  pleaded  by  an  averment  that  it  was 
recovered,  entered,  and  docketed:  Id. 

553.  See  Loveland  v.  Alvord  C.  Q.  M.  Co., 
76  Cal.  562. 

554.  See  Rohinett  v.  Connolly,  76  Cal.  56. 

556.  Release  of  attached  property  — 
Waiver  of  right  to  apply  for  dissolu- 
tion. —  A  defendant  whose  property  has  been 
attached  does  not  waive  the  right  to  apply  for 
a  discharge  of  the  writ  because  he  had  previ- 
ously obtained  a  release  of  the  property  by 
giving  the  undertaking  required  by  sections 
554  and  555  of  the  Code  of  Civil  Procedure: 
Winters  v.  Pearson,  72  Cal.  553. 

564.  Mortgage  —  Growing  crops  — 
Raceiver  for:  See  Cummings  v.  Cummings,  75 
Cal.  434.  A  mortgage  of  land  included  "  the 
rents,  issues,  and  profits  thereof."  In  proceed- 
ings for  foreclosure,  a  receiver  was  appointed 
under  the  provisions  of  this  section.  At  a  sale 
of  the  land  under  foreclosure,  the  sum  bid  was 
insufficient  to  satisfy  the  mortgage.  It  was 
held  that  the  mortgage  was  a  lien  upon  a  crop 
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growing  upon   the   mortgaged  premises,  and  ant,  an  appeal  by  the  plaintiff  from  the  judg- 

that  the  proceeds  of  its  sale  by  the  receiver  ment   does   not    deprive    the   lower   court   of 

should  be  applied  to  the  payment  of  the  deti-  jurisdiction  to  hear  and  determine  a  motion 

ciency:  MonUjomery  v.  Menill,  65  Cal.  432.  made  by  the  defendant  for  the  discharge  of  the 

Partition  of  growing  crop.  —  Where  a  receiver:  Bauijhman  v.  Superior  Court  of  Cala- 
tenant  in  common  of  a  growing  crop  is  in  the  veras  County,  72  Cal.  572. 
Bole  possession  thereof,  and  denies  the  right  of  Liien  of  receiver:   See  McLane  v.  Placer' 
his  co-tenant  to  any  part  thereof,  and  threatens  ville  d;  S.   V.  R.  R.  Co.,  66  Cal.  606. 
to  sell  the  entire  crop  and  appropriate  the  pro- 
ceeds to  his  own  use,  the  co-tenant  may  main-  572.     See  Ex  parte  Casey,  71  Cal.  269-271. 
tain  an  action  for  the  partition  of  the  crop.    In 

Buch  an  action,  a  receiver  pendente  lite  may  be  530.    Excessive  damages.  —  A  judgment 

appointed:  Bauglimanv.  Reed,  75  Cal.  319.  for  damages  in  excess  of  the  amount  prayed 

Sale  of  seat  in  San  Francisco  Stock  Ex-  for  is  erroneous:   Burke  v.  Koch,  75  Cal.  356; 

change,  power  to  appoint  receiver  for:  Ilabe-  Colton  v.  Onderdonh,  69  Id.  155.    On  this  prin- 

fuclit  V.  lAssak,  77  Cat.  139.  ciple,  where  an  estate  mortgaged  is  described 

Appointment  for  ancillary  purpose —  as  an  "undivided  fourth  interest,  being  all  the 

Discharge    of    after    appeal  —  Jurisdic-  interest  which  the  mortgagor  owns,"  a  decree 

tion.  —  Where  a  receiver  is  appointed  at  the  is  erroneous  which  directs  the  sale  of  all  the 

request  of  the  plaintiff,  for  a  purpose  ancillary  interest  which  the  mortgagor  had  in  the  prem- 

to  the  main  object  of  yae  action,  and  judgment  ises  at  the  time   the    mortgage   was    given: 

is  afterwards  rendered  in  favor  of  the  defend-  Schwartz  v.  Palm,  65  Id.  54. 

681.    Dismissal  of  actions. 

Sec.  581.  An  action  may  be  dismissed  or  a  judgment  of  nonsuit  entered 
in  the  following  cases:  — 

1.  By  the  plaintiff  himself,  at  any  time  before  trial,  upon  payment  of 
costs;  provided,  a  counterclaim  has  not  been  made,  or  affirmative  relief  sought 
by  the  cross-complaint  or  answer  of  the  defendant.  If  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered  by  the  clerk 
to  the  defendant,  who  may  have  his  action  thereon. 

2.  By  either  party,  upon  the  written  consent  of  the  other. 

3.  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when  upon  the  trial,  and  before  the  final  submission  of 
the  case,  the  plaintiff  abandons  it. 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiflf  fails  to  prove  a  sufficient  case  for  the  jury. 

6.  By  the  court,  when  after  verdict  or  final  submission  the  party  entitled 
to  judgment  neglects  to  demand  and  have  the  same  entered  for  more  than 
Bix  months.  The  dismissal  mentioned  in  the  first  two  subdivisions  of  this  is 
made  by  entry  in  the  clerk's  register.  Judgment  may  thereupon  be  entered 
accordingly. 

7.  And  no  action  heretofore  or  hereafter  c(^menced  shall  be  further 
prosecuted,  and  no  further  proceedings  shall  be  had  therein,  and  all  actions 
heretofore  or  hereafter  commenced  shall  be  dismissed  by  the  court  in  which 
the  same  shall  have  been  commenced  on  its  own  motion,  or  on  the  motion  of 
any  party  interested  therein,  whether  named  in  the  complaint  as  a  party  or 
not,  unless  summons  shall  have  been  issued  within  one  year,  and  served,  and 
return  thereon  made  within  three  years  after  the  commencement  of  said  ac- 
tion, or  unless  appearance  has  been  made  by  the  defendant  or  defendants 
therein  within  said  three  years.  [Amendment  approved  March  10,  1889; 
Statutes  and  Amendments  1889,  398.} 

NoTE3  OF  Decisions  Applicable  to  Section'3  5S1-6SS. 
581.     Nonsuit. — A  motion  for  a  nonsuit    74  Cal.  530.  A  court  may  grant  a  nonsuit  after 
which  does  not  state  the  grounds  upon  which     the  evidence  upon  both  sides  has  been  heard, 
it  is  made  is  properly  denied:  Silva  v.  Holland,     when,  if  the    motion   had   been  denied  and  a 
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verdict  found  for  the  i^laintiff,  it  would  have 
been  set  aside  as  not  supported  by  tlie  evi- 
dence: Vanderford  v.  Foster,  65  Cal.  49.  An 
action  was  brought  on  a  promissory  note  by 
an  indorsee.  The  complaint  alleged  the  exe- 
cution of  the  note,  its  assignment  to  the 
plaintifif  by  the  payee,  and  that  ho  was  the 
owner  and  holder  thereof.  The  answer  ad- 
mitted the  execution  of  the  note,  but  de- 
nied every  other  allegation  of  the  complaint. 
On  the  trial  the  plaintiff  offered  the  note 
in  evidence,  proved  that  no  part  of  it  had 
been  paid,  and  rested  without  any  proof  of 
the  indorsement.  The  defendant  then  moved 
for  a  nonsuit  on  the  ground  that  there  was  no 
proof  of  the  indorsement.  The  jilain  tiff's  coun- 
sel contended  that  no  such  proof  was  neces- 
sary, but  upon  an  intimation  of  the  court  to 
the  contrary,  asked  leave  to  open  the  case  and 
introduce  evidence  of  the  indorsement.  This 
the  court  refused  to  allow,  and  granted  the 
motion  for  nonsuit.  The  nonsuit,  if  allowed 
to  stand,  would  have  compelled  the  plaintiff 
to  bring  a  new  action,  to  which  the  statute  of 
limitations  would  be  a  bar.  It  was  held  that 
under  the  circumstances  the  rulings  of  the  court 
were  erroneous:  Low  v.  Warden,  70  Cal.  19. 
Where  a  nonsuit  is  granted  in  a  civil  case  and 
the  jury  discharged,  the  jury  must  be  paid  by 
the  plaintiff,  and  no  further  proceedings  should 
be  allowed  until  such  payment:  Lukes  v.  Lofjan, 
66  Id.  33.  An  error  in  granting  a  nonsuit  is 
one  of  law,  and  unless  so  specified  and  excepted 
to  it  will  not  be  reviewed:  Schroederv.  Schmidt, 
74  Id.  459. 

Right  of  plaintiff  to  dismiss. —  When  a 
defendant  in  his  answer  avers  matters  growing 
out  of  the  matters  set  forth  in  the  complaint 
upon  which  he  seeks  affirmative  relief,  the 
plaintiff  cannot  dismiss  the  action  upon  his 
own  motion,  and  without  the  consent  of  the 
defendant:  Clarkv.  Hundley,  65 Cal.  96; Shinn\. 
Cummins,  65  Id.  97.  Where  a  cross-complaint 
has  been  stricken  from  an  answer,  leaving 
therein  matters  of  defense  only,  the  plaintiff 
may  dismiss  the  case  at  any  time  before  the 
trial  on  payment  of  costs:  Thompson  v.  Sprain, 
66  Id.  350. 

Striking  out  complaint. —  An  action  is 
properly  dismissed  if  the  complaint  therein 
has  been  stricken  out  by  the  consent  of  both 
parties:  Smith  v.  Ling,  73  Cal.  72. 

Prior  action  when  not  a  bar  to  dismis- 
sal. —  An  action  will  not  be  dismissed  on  the 
ground  that  at  the  time  it  was  cpmmenced 
there  was  another  action  pending  between  the 
same  parties  for  the  same  cause  of  action, 
if  prior  to  the  trial  of  the  second  action  the 
former  had  been  dismissed  by  stipulation  of 
the  parties:  D;/erv.  Scalmanini,  69  Cal.  636. 

Dismissal  for  want  of  prosecution:  See 
IIcDonald  v.  Swctt,  76  Cal.  257;  Lodiman  v. 
Schluter,  71  Cal.  94.  It  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrarj',  that 
the  court  exercised  its  power  in  accordance 
with  the  statute:  Pardy  v.  Montgomery,  77 
Id.  326.  A  judgment  dismissing  an  action 
for  want  of  prosecution  is  not  void,  although 
made  after  the  death  of  the  plaintiff;  and 
witliout  the  substitution  of  his  personal  rep- 
resentative: Wallace  v.  Center,  67  Id.  133. 
Where  an  express  statute  of  limitations  ap- 
plies to  a  suit  in  equity,  mere  delaj'  to  com- 
mence the  suit  for  a  period  less  than  that  of 


the  statute  is  never  a  reason  for  dismissing 
it;  and  where  the  defendant  relics  on  mere 
delay  and  his  own  adverse  use,  the  statutory 
I)eriod  having  expired,  he  must  plead  the  stat- 
ute: Lux  V.  Ilagijin,  69  Id.  255.  An  action 
was  commenced  on  the  9tli  of  November,  ISSl. 
On  the  6th  of  November,  1882,  the  summons 
was  issued,  but  was  not  served  or  placed  in  the 
hands  of  the  sheriff  for  service  until  several 
months  thereafter.  The  issuance  of  the  sum- 
mons was  delayed  at  the  request  of  some  of 
the  defendants,  and  occasioned  by  their  prom- 
ises to  pay  the  money  to  recover  which  the 
action  was  brought.  It  was  held  that  the  ac- 
tion should  not  have  been  dismissed  for  want 
of  prosecution:  Cowell  v.  Stuart,  69  Id.  525. 
The  reference  of  an  action  for  trial  and  judg- 
ment does  not  deprive  the  court  of  power  to 
order  its  dismissal  for  want  of  diligence  in  its 
prosecution  before  the  referee:  Saville  v.  Fris- 
hie,  70  Id.  87.  In  this  case  an  action  was  com- 
menced on  the  31st  of  March,  1800.  On  the 
15th  of  May,  1861,  it  was  referred  to  a  referee 
to  report  a  judgment.  In  the  years  1832  and 
1863,  the  plaintiff  introduced  a  portion  of  his 
evidence,  but  no  further  steps  were  taken  in  the 
matter  until  June,  1883.  In  August,  18G8,  the 
original  plaintiff  died,  and  on  the  24th  of  Feb- 
ruary, 1881,  his  administrator  was  substituted 
in  his  place.  The  administrator  knew  of  the 
condition  of  the  action  for  at  least  ten  years 
before  his  substitution.  On  the  5th  of  Novem- 
ber, 1883,  the  court  made  an  order  dismissing 
the  action  for  want  of  diligence  in  its  prosecu- 
tion. It  was  held  that  the  order  was  proper; 
Id.  A  judgment  dismissing  an  action  for 
want  of  prosecution  may  be  set  aside  by  the 
trial  court  upon  good  cause  being  shown  there- 
for: Lodtman  v.  Schluter,  71  Id.  94. 

Dismissal  as  to  a  party.  —  The  court  has 
no  jurisdiction  to  render  judgment  against  a 
party  as  to  whom  the  action  has  been  dis- 
missed until  the  order  of  dismissal  is  vacated: 
Sere  v.  McGovern,  65  Cal.  244. 

Dismissal  of  action  after  trial.  —  After 
an  action  has  been  regularly  tried  and  sub- 
mitted for  decision,  it  cannot  be  dismissed  on 
the  motion  of  the  plaintiff:  Casey  v.  Jordan, 
68  Cal.  246. 

Entry  of  judgment:  See  Page  v.  Page,  77 
Cal.  83;  Page  v.  Superior  Court,  76  Id.  372; 
Pardy  v.  Montgomery,  77  Id.  326.  Under  this 
section,  subdivision  6  (as  amended  in  1885),  pro- 
viding that  an  action  may  be  dismissed  when 
after  verdict  "the  party  entitled  to  judgment 
neglect  to  demand  and  have  the  same  entered 
for  more  than  six  months,"  it  is  not  error  to 
refuse  to  dismiss  an  action  where  six  months 
have  not  elapsed  since  the  act  went  into  effect, 
though  more  than  six  months  have  elapsed 
since  verdict:  Gardner  y.  Tatum,  11  Id.  458. 

582.  Relief  awardsd  plaintiff  must 
be  consistent  with  the  case  made  by  his 
complaint:  Black  v.  3Ierrill,  65  Cal.  90. 

Judgment  on  stipulation  —  Premature 
entry.  —  A  judgment  pursuant  to  a  stipula- 
tion authorizing  its  entry  upon  a  final  judg- 
ment, being  obtained  in  another  action,  cannot 
be  entered  during  the  pendency  of  a  motion 
for  a  new  trial  in  the  latcer  action:  Gillmore  v. 
American  Cent.  Ins.  Co.,  65  Cal.  63.  A  motion 
for  a  judgment  pursuant  to  a  stipulation  is  not 
a   trial   of    the   case  upon   the   merits.     If  a 
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party  to  such  stipulation  is  entitled  to  judg- 
ment, it  is  upon  the  stipulation,  and  not  upon 
a  trial  of  the  cause.  A  motion  for  a  new  trial 
in  such  case  is  irregular,  and  should  be  dis- 
missed: Id. 

Judgment  on  pleadings.  —  A  judgment 
for  the  plaintiff  on  the  pleadings  may  bo  ren- 
dered where  the  material  averments  of  a  suffi- 
cient complaint  are  not  denied  by  the  answer: 
Loveland  v.  Garner,  7-4  Cal.  298.  Such  a  judg- 
ment is  not  authorized  if  the  answer  deny  the 
material  allegations  of  the  complaint,  although 
in  a  special  defense,  separately  stated,  the  al- 
legations formerly  denied  are  admitted:  Botto 
V.  Vandament,  07  Id.  332.  Where  the  plaintiff 
has  a  good  cause  of  action,  which,  by  accident 
or  mistake,  he  has  failed  to  set  out  in  his  com- 
plaint, the  court,  on  a  motion  for  judgment  on 
the  pleadings,  should,  on  his  application  so  to 
do,  permit  him  to  amend;  but  if  he  fail  to  make 
such  an  application,  the  defendant  is  entitled 
to  judgment  on  the  pleadings:  Kellcy  v.  Krkss, 
68  Id.  210. 

585.  Power  of  clerk  to  enter  judgment. 

—  In  an  action  against  several  defendants  on 
their  joint  contract  for  the  recovery  of  dam- 
ages only,  the  clerk  has  power,  under  this 
section  and  section  414  of  the  Code  of  Civil 
Procedure,  to  enter  the  separate  defaults  of 
those  defendants  who  have  been  served  with 
summons  and  have  not  answered,  and  to  enter 
a  joint  judgment  by  default  against  all  of  those 
served,  although  other  of  the  defendants  have 
not  been  sei-ved;  but  he  has  no  power  to  enter 
a  judgment  by  default  against  a  part  only  of 
the  defendants  who  have  been  served  and  have 
not  answered:  Wharton  v.  Harlan,  08  Cal.  422. 

593.  Eight  to  trial  by  jury.  —  Tlie 
allowance  of  a  trial  by  jury  in  an  equity  case, 
or  of  amendments  to  tho  pleadings  at  any  stage 
of  the  proceedings,  is  a  matter  addressed  to  the 
sound  legal  discretion  of  the  trial  court;  and 
the  supreme  court  will  not  interfere  with  the 
exercise  of  such  discretion,  unless  it  appears  to 
have  been  abused:  GraJiam  v.  SteAvart,  08  Cal. 
374.  Both  courts  of  law  and  of  equity,  in  proper 
cases,  have  jurisdiction  of  matters  of  fraud; 
and  when  the  facts  constituting  the  fraud  and 
the  relief  sought  are  such  as  are  cognizable  in 
a  court  of  law,  the  parties  are  entitled  to  a 
jury  trial;  but  where  the  case,  as  made  by  tho 
pleadings,  involves  the  application  of  the  doc- 
trines of  equity,  and  tiie  granting  of  relief 
which  can  be  obtained  only  in  a  court  of  equity, 
tho  parties  are  not  entitled  to  a  jury  trial: 
Fish  v.  Benson,  71  Id.  423.  An  action  was 
brought  to  recover  the  possession  of  certain 
land  to  which  the  plaintiii's  claim  title,  under 
a  conveyance  from  one  of  the  defendants  to 
their  immediate  grantor.  The  defendants  fded 
a  cross-complaint,  alleging  in  substance  that 
the  conveyance  was  obtained  by  means  of  fraud 
and  undue  influence,  and  that  the  plaintiffs 
became  purchasers  with  notice  thereof.  The 
prayer  of  the  cross-complaint  was,  that  the  con- 
veyance under  which  the  plaintiffs  claim  be 
canceled,  and  that  they  be  compelled  to  recon- 
vey.  It  was  held  that  the  cause  of  action 
stated  in  the  cross-complaint  was  equitable  in 
its  nature,  and  that  tho  defendants  were  not 
entitled  to  a  jury  trial  as  to  the  issues  so 
raised:  Id. 


595.  Refusal  of  continuance  —  Dis- 
cretion.—  lb  is  within  the  discretion  of  tho 
trial  court  to  refuse  a  continuance  on  the 
ground  that  the  prior  engagements  of  counsel 
were  such  as  to  prevent  him  from  making  due 
preparations  for  the  trial,  and  its  action  will 
not  bo  interfered  with  on  appeal,  unless  it 
clearly  appears  that  there  has  been  an  abuse  of 
discretion:  People  v.  Collins,  75  Cal.  411. 

Trial  as  to  one  defendant.  — An  action 
was  brought  against  two  defendants.  Pend- 
ing tho  trial,  the  court  granted  a  continuance 
as  to  one  of  them,  and  the  jilaintiff,  without 
objection,  proceeded  with  the  trial  against  the 
other,  ia  whose  favor  a  judgment  was  subse- 
quently rendered.  It  was  held  that  the  plaintiff 
had  waived  the  right  to  object  to  the  irregular- 
ity at  tho  trial  by  reason  of  the  continuance: 
Meyers  v.  McDonald,  OS  Cal.  102.  The  refusal 
to  continue  the  trial  of  a  criminal  case  on  the 
ground  of  the  absence  of  a  material  witness  for 
the  defendant,  who  resides  out  of  the  county 
in  which  the  trial  is  had,  is  not  error,  if  tho 
affidavits  for  continuance  fail  to  show  that  a 
subpoena  for  the  witness,  having  indorsed 
thereon  an  order  of  the  trial  judge  for  his  at- 
tendance, was  ever  issued:  People  v.  Lampson, 
70  Cal.  204.  Where  the  trial  of  a  criminal 
case  has  commenced,  the  refusal  of  a  court  to 
grant  a  continuance  on  account  of  the  absence 
of  a  material  witness  for  tho  defendant,  who 
has  been  duly  subpoenaed,  is  not  error,  if  no 
cause  is  shown  why  tho  application  for  a  con- 
tinuance was  not  made  sooner:  People  v.  Beam, 
60  Id.  384.  Nor  will  a  continuance  be  granted 
for  tho  absence  of  a  witness  whose  testimony  is 
merely  cumulative:  People  v.  Nortliey,  77  Id. 
618. 

603.  Examination  of  juror  —  Hypo- 
thetical question  —  Bias.  —  In  a  criminal 
prosecution,  where  the  attorney  for  the  de- 
fendant on  the  voir  dire  examination  of  a  juror 
asks  him  hypothetical  questions  based  upon 
his  theory  of  tho  case,  the  district  attorney  on 
cross-examination  may  ask  the  juror  whether 
ho  would  regard  tho  defendant  as  innocent  if 
certain  hypothetical  facts  related  to  hini  were 
true;  and  the  answer  of  the  juror  in  tho  nega- 
tive docs  not  show  any  bias  against  the  defend- 
ant: People  \.  Copscy,  71  Cal.  548. 

Challenge  for  bias.  —  The  action  of  tho 
trial  court  in  overruling  objections  to  a  juror 
challenged  for  actual  bias  is  not  the  subject  of 
review  on  appeal:  People  v.  Piley,  05  Cal.  107; 
see  also  People  v.  Ward,  77  Id.  113;  People  v. 
Ooldenson,  70  Id.  328. 

Non-residence. — A  challenge  to  a  juror 
on  the  ground  that  he  is  not  qualified  to  serve 
by  reason  of  bis  non-residence  in  the  county  in 
which  the  trial  is  had  is  a  general  challenge 
for  cause,  for  the  disallowance  of  which  no  ex- 
ception is  provided  for  by  tho  Penal  Code: 
People  V.  Fonj  Ah  Sing,  70  Cal.  8. 

Dismissal  of  juror  after  completion 
of  panel.  — An  action-was  brought  by  a  land- 
lord against  his  tenant  to  recover  rent  and  tho 
restitution  of  the  leased  jiremiscs,  and  was 
tried  bcforo  a  jury.  After  the  jury  was  com- 
pleted, and  the  trial  ready  to  proceed,  one  of 
tho  jurors,  who  had  been  previously  accepted 
as  competent  by  each  of  the  jiarties,  upon 
learning  tho  nature  of  the  action,  expressed 
himself   as   hostile  to  all  landlords.     Ho  was 
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thereupon  challenged  by  the  plaintiff  for  cause, 
and  dismissed  from  the  panel,  nnd  it  was  held 
that  the  dismissal  was  proper:  Lawlor  v.  Lin- 
forth,  72  Cal.  205. 

Objection  to  competency  <if  a  juror  taken 
for  tho  first  time  after  verdict  lendered  cannot 
bo  availed  of  on  motion  for  a  new  trial,  nor  on 
motion  in  arrest  of  judgment:  People  v.  Sam- 
eels,  CO  Cal.  99. 

607.  Contestants  of  probate  of  will  are 

plaintiflFs,  and  havo  the  afErmativo  of  all  the  is- 
sues raised  by  the  contest:  Estate  of  Dalrymple, 
67  Cal.  444. 

Refusal  to  allow  legal  argument  to 
jury.  — Tho  refusal  of  tho  court  to  allow  coun- 
sel to  read  law  books,  or  to  make  an  argument 
on  tho  law  of  the  case,  or  to  state  wliat  he 
claimed  to  be  tho  law,  to  tho  jury,  is  not  error: 
Sullivan  v.  Royer,  72  Cal.  248;  People  v.  For- 
sythe,  65  Id.  101. 

608.  Charge  of  court  given  of  its  own 
motion  need  not  bo  marked  by  the  judge; 
it  is  sufficient  if  it  appear  that  the  charge  was 
given:  People  v.  Samsels,  Q>Q  Cal.  99. 

Refusal  to  give  on  account  of  length.— 
It  is  error  for  the  court  to  refuse  instructions 
on  account  of  their  length  and  number:  .^h- 
drews  v.  Eunyon,  G5  Cal.  029. 

Instruction  unsupported  by  evidence. 
—  The  refusal  to  give  an  instruction  which 
states  a  correct  principle  of  law,  but  which  is 
unsupported  by  the  evidence,  is  not  erroneous: 
Shepherd  V.  Jones,  71  Cal.  223.  Thus  it  is  not 
error  to  refuse  an  instruction  which  is  not  ap- 
plicable to  the  facts  of  the  case:  People  v.  Tur- 
cot, C5  Id.  126. 

Partly  correct.  —  Instructions  asked  for, 
which  are  partly  correct  and^partly  incorrect, 
maybe  refused:  Garlichx.  Bowers,  66  Cal.  122. 

Instructions  as  to  facts  or  evidence. — 
The  trial  court  may  state  the  evidence  to  the 
jury,  and  instruct  them  that  it  tends  to  prove 
a  matter  in  issue:  Morris  v.  Lachman,  68  Cal. 
109.  The  provision  of  the  constitution,  article 
6,  section  19,  which  declares  that  judges  shall 
not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare 
the  law,  is  violated  by  an  instruction  which 
declares  that  "the  testimony  in  the  case 
shows  "  certain  facts  prejudicial  to  the  defend- 
ant: People  V.  Casey,  65  Id.  260;  see  People 
V.  Pernj,  65  Id.  568;  but  an  instruction  which 
assumes  a  fact  as  proved  will  not  warrant  a 
reversal  if  the  fact  is  admitted,  or  there  is  no 
shadow  of  conflict  of  evidence  with  respect  to 
it:  People  Y.  Phillips,  70  Id.  61;  see  Vulicevich 
v.  Skinner,  77  Id.  239.  An  instruction  that 
the  jury,  in  case  they  find  for  the  plaintiff, 
' '  must  take  into  consideration  all  the  circum- 
stances surrounding  the  case, "  cannot  be  con- 
strued as  authorizing  them  to  consider  facts 
not  embraced  in  the  pleadings  or  evidence:  Du- 
four  v.  C.  P.  P.  R.,  67  Id.  319. 

Contradictory  instructions. — The  sen- 
tences or  separate  parts  of  a  charge  should  be 
read  in  connection  with  the  context,  and  the 
instructions  as  a  whole,  and  if  when  so  read  it 
appears  that  the  jury  was  correctly  instructed, 
the  judgment  will  not  be  reversed  because 
there  is  an  apparent  conflict  between  certain 
isolated  sentences:  People  v.  Turcott,  65  Cal. 
126;  but  a  judgment  in  an  action  for  damages 


will  be  reversed  where  an  instruction  statea 
contradictory  and  irreconcilable  rules  for  fixing 
the  amount  of  damages:  Harrison  v.  S.  V.  //. 
G.  Co.,  65  Id.  376. 

Instructions  already  given.  —  R,efusal 
to  give  instructions  already  given,  or  given  in 
substance,  is  not  error:  People  v.  Bush,  71  Cal. 
602;  People  v.  Giancoll,  74  Id.  642;  People  v. 
Tread loell,  69  Id.  226;  People  v.  Packnco,  70 
Id.  473;  Billiard  v.  Stone,  67  Id.  477;  Dufour 
v.  C.  P.  R.  R.  Co.,  67  Id.  319;  People  v.  Val- 
larino,  66  Id.  228.  Thus  tho  refusal  of  the 
court  to  instruct  the  jury  that  a  witness  false 
in  one  part  of  his  testimony  is  to  be  distrusted 
in  all  is  not  error,  if  the  instruction  has  already 
been  substantially  given:  People  v.  McCoy,  71 
Id.  395. 

Argumentative.  — An  instruction,  quoted 
in  the  opinion,  was  held  to  be  erroneous  for  its 
argumentative  character,  and  because  it  was 
an  instruction  upon  the  weight  of  the  testi- 
mony: Morris  v.  Lachman,  68  Cal.  109. 

Immaterial  error.  —  Error  in  refusing  to 
give  a  proper  instruction  is  cured  if  the  court 
subsequently  give  an  instruction  covering  the 
same  ground:  Manning  v.  DaUas,  73  Cal.  420; 
and  instructions  not  prejudicial  to  the  losing 
party,  although  erroneous,  are  not  ground  for 
reversal:  Winans  v.  Sierra  Lumber  Co.,  66  Id. 
61.  And  where  the  instructions,  taken  as  a 
whole,  contain  a  correct  statement  of  the  law, 
an  objection  to  a  particular  instruction  as  be- 
ing too  general  will  not  warrant  a  reversal: 
People  v.  Tomlinson,  66  Id.  344. 

609.  Refusal  to  make  instructions 
more  explicit.  —  Where  the  instructions 
given  by  the  court  substantially  cover  a  par- 
ticular defense  relied  by  the  defendant,  the 
failure  to  give  more  explicit  instructions  as  to 
such  defense  is  not  error,  iinless  further  in- 
structions thereon  were  requested:  Rica  v. 
Whitmore,  74  Cal.  619. 

613.  Receiving  evidence  out  of  court. 

—  A  jury  i??  guilty  of  improper  conduct  in  re- 
ceiving evidenco  out  of  court:  Rodgers  v.  C.  P. 
R.  R.  Co.,  67  Cal.  607. 

Irregularities.  —  When  the  jury  were 
leaving  the  court-room  for  consultation,  the 
clerk,  without  the  knowledge  of  the  court  or 
consent  of  the  defendant,  handed  them  three 
forms  of  verdict  corresponding  to  those  men- 
tioned in  the  instructions,  and  they  returned 
one  of  tliem,  —  finding  the  defendant  guilty  of 
grand  larceny;  this  was  held  not  erroneous  or 
irregular:  People  v.  Robinson,  65  Cal.  136. 

614.  Recharging  jury.  —  It  is  not  error 

for  the  court  to  recall  the  jury  after  they  have 
retired  for  deliberation,  and  give  them  further 
instructions,  withoiit  a  request  on  their  part. 
Such  pDwer  is  inherent  in  the  court,  and  is 
not  limited  by  section  1138  of  the  Penal  Code: 
People  v.  Perry,  65  Cal.  568. 

619.  Verdict  does  not  respond  to  is- 
sues and  is  a  nullity  when:  Muller  v.  Jewell, 
66  Cal.  216.  Special  verdict  must  pass  on  all 
the  issues  by  presenting  the  conclusions  of  fact 
bearing  on  them:  Li  re  Sanderson,  74  Cal.  208. 

Presumption.  —  Where  the  jury  are  cor- 
rectly instructed  as  to  the  applicability  of  the 
evidence  before  them,  it  is  a  presumption  of  law 
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that  they  exercised  their  jurisdiction  soundly: 
People  V.  Bofjers,  71  Cal.  505. 

Special  verdict  —  How  construed.  —  A 
special  verdict  of  a  jury  upon  various  ques- 
tions submitted  to  them  should  be  read  to- 
gether; and  if  the  finding  upon  a  particular 
question  be  doubtful  or  obscure,  reference 
may  be  had  to  the  context  for  the  jjurpose 
of  ascertaining  the  true  meaning.  Findings 
should  be  so  construed  as  to  avoid  a  contra- 
diction if  it  can  be  reasonably  done:  Alham- 
bra  Addition  Water  Co.  v.  Richardson,  72  Cal, 
598. 

Objection  to  form  of  verdict.  —  An  ob- 
jection to  the  form  of  a  special  verdict  must 
be  taken  before  the  verdict  is  received  and  re- 
corded; otherwise,  the  objection  will  nob  bo 
considered  on  appeal:  Alltambra  Addition  Wa- 
ter Co.  V.  Richardson,  72  Cal.  598. 

635.  General  verdict  —  Ejectment. — 
In  an  action  of  ejectment,  a  general  verdict  is 
.sufBcient,  and  will  not  be  disturbed  on  the 
ground  of  the  insufficiency  of  the  evidence,  if 
the  evidence  is  substantially  couflicting:  Joy 
V.  McKay,  70  Cal.  445. 

Special  findings.  —  Under  this  section,  a 
verdict  in  an  action  for  the  agreed  price  of 
erecting  windmills,  pumps,  etc.,  is  not  errone- 
ous for  lack  of  special  findings  on  the  issues 
raised  by  a  cross-complaint  claiming  damages 
for  plaintiff's  failure  to  perform:  Hunt  v. 
Elliott,  11  Cal.  588. 

626.  Cross-complaint  for  specific  per- 
formance. —  In  an  action  of  ejectment,  where 
the  defendant  files  a  cross-complaint  for  the 
specific  performance  of  a  parol  contract  for  a 
lease  of  the  land  in  controversy,  the  issues  so 
raised  constitute  a  case  in  equity,  and  the  ver- 
dict of  a  jury  thereon  is  merely  advisory,  and 
may  be  disregarded  by  the  court:  Haggin  v. 
Raymond,  67  Cal.  302. 

628.  Time  of  entry. — A  verdict  will 
not  be  set  aside  for  a  failure  to  enter  judgment 
thereon  within  twenty-four  hours  after  its 
rendition:  Waters  v.  Dumas,  lb  Cal.  563. 

63 1.  Jury  —  When  waived.  —  In  an  ac- 
tion at  law,  a  jury  is  waived,  if,  on  the  day  set 
for  the  trial,  the  parties  appeal',  and  a  trial  is 
had  before  the  court  without  objection:  Boston 
Tunnel  Co.  v.  McKenzie,  67  Cal.  485;  PJister  v. 
Dascey,  65  Id.  403.  And  where  the  case 
was  set  down  by  consent  of  counsel  for  trial 
before  the  court,  and  afterwards  came  on 
regularly  befbre  the  court  without  a  jury,  and 
the  trial  actually  began,  it  is  a  w^aivcr  of  a 
trial  by  jur}':  Polack  v.  Gurney,  60  Id.  206. 
But  the  right  to  a  jury  trial  is  not  waived  by 
neglecting  to  demand  a  jury  at  the  time  the 
case  is  called  to  be  set  for  trial,  notwithstand- 
ing a  rule  of  court  that  a  jury  sliall  then  be 
demanded:   Biggs  v.  Lloyd,  70  Id.  447. 

Payment  of  jury  fees  in  advance  — 
Rule  of  court  may  require.  —  A  rule  of 
the  superior  court  requiring  a  party  demand- 
ing a  trial  by  jury  to  deposit  the  jury  fees 
with  tlie  clerk  in  advance  of  the  ti-ial  is  a  rea- 
sonable regulation  of  the  mode  of  enjoyment 
.of  the  right  of  trial  by  jury,  and  is  not  a 
denial  or  impairment  of  the  right;  and  the 
•party  demanding  a  jury  trial,  upon  refusing  to 


comply  with  the  rule,  waives  his  right  to  a 
jury:  Conaeau  v.  Geis,  73  Cal.  176. 

633.     Opinion  of  trial  court  is  not  the 

"  findings  ":  Johnston  v.  San  Francisco  Savings 
Union,  75  Cal.  134. 

Expiration  of  term  of  judge. — Where 
the  term  of  oflice  of  the  judge  who  tried  the 
case  expires  after  an  order  for  judgment  has 
been  entered,  but  before  the  findings  have 
been  filed,  no  valid  judgment  can  be  entered 
in  the  action  without  a  new  trial  being  had, 
unless  agreed  findings  arc  filed  or  waived  by 
both  sides:  Mace  v.  O'Rcilley,  70  Cal.  231. 

Judge  may  prepare  findings.  —  The  trial 
judge  may  himself  prepare  the  tindings  iji  an  ac- 
tion, and  is  not  required  to  adopt  those  prepared 
by  counsel:  Barnhart  v.  Fulkerth,  73  Cal.  526. 
Thus  a  party  desiring  a  finding  upon  a  particu- 
lar point  should  specify  the  point  to  the  court 
without  dictating  the  terms  of  the  finding;  and 
the  refusal  of  the  court  to  make  certain  find- 
ings presented  to  it  as  facts  in  the  case  is  not 
erroneous:  Edgar  v.  Stevenson,  70  Id.  286. 

Findings  should  ha  of  ultimate  facts 
put  in  issue  by  the  pleadings,  and  should  not 
be  argumentative:  Coghlan  v.  Beard,  65  Cal. 
58. 

Sufficiency  of.  —  A  finding  that  an  actioa 
was  commenced,  and  that  a  judgment  therein 
was  duly  given  and  made,  includes  a  finding  of 
all  the  facts  necessary  to  give  the  court  juris- 
diction: Whetmore  v.  Rape,  65  Cal.  273.  Find- 
ings of  fact  need  not  follow  the  language  of 
the  pleadings.  If  the  truth  or  falsity  of  each 
material  allegation  not  admitted  can  be  de- 
duced from  the  findings,'  the  requirements  of 
the  code  are  complied  with:  Clary  v.  Hazlitt,  67 
Id.  236.  But  if  the  complaint  be  sufficient, 
a  finding  by  reference  to  it  is  sufficient: 
Giuinn  v.  Hamilton,  75  Id.  256.  And  a  find- 
ing that  all  the  averments  of  a  complaint 
are  true  is  a  sufficient  finding  of  facts,  if 
the  answer  contains  nothing  but  denials, 
and  an  admission  of  matters  alleged  in 
the  complaint:  Johnson  v.  Klein,  70  Id.  186; 
Moore  v.  Clear  Lake  W.  IF.,  68  Id.  146.  But 
after  the  court  had  specifically  found  upon  a 
portion  of  the  issues,  a  general  finding  that 
"the  several  allegations  of  the  complaint  not 
in  conflict  with  the  foregoing  findings  are 
true,"  is  insufficient:  Goodnowv.  Griswold,  71 
Id.  599. 

Necessity  of  findings  —  Omission  of— 
In  an  action  tried  by  the  court  without  a  jury, 
findings,  unless  waived,  are  necessary,  and  a 
judgment  entered  in  the  absence  of  findings 
will  be  set  aside:  Savings  and  Loan  Society  v. 
Thome,  67  Cal.  53.  The  trial  court  must  make 
findings  on  every  material  issue.  It  is  not 
sufiicient  to  say  that  it  is  impossible  to  make 
the  finding.  If  no  sufficient  evidence  be  intro- 
duced, the  finding  should  be  against  the  party 
upon  whona  was  the  burden  of  proof:  Leriiton 
V.  Ryan,  75  Id.  293.  But  where  the  plaintiff  is 
nonsuited,  written  findings  are  not  required: 
Harney  v.  McLeran,  66  Id.  34.  No  findings 
arc  necessary  as  to  facts  admitted  by  the  plead- 
ings: Taylor  v.  Central  Pacijic  R.  R.  Co.,  67  Id. 
615;  nor  where  the  allegations  of  a  complaint 
are  nob  denied:  Pomeroy  v.  Gregory,  66  Id. 
572;  nor  on  the  allegations  of  a  cross-com- 
plaint, to  which  a  demurrer  has  been  sustained, 
and  no  amendment  made:    Kendall  v.  Waters, 
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71  Cal.  26;  nor  on  an  averment  in  a  complaint 
of  intervention  which  is  not  denied  by  tlio  an- 
swer: Orossini  v.  Perazzo,  G6  Id.  544;  nor  in 
an  action  to  recover  the  possession  of  real 
property,  and  for  an  injunction,  where  a  ver- 
dict is  rendered  in  favor  of  the  plaintiffs,  upon 
which  judgment  is  entered,  upon  the  equitable 
averments  of  the  complaint,  it  they  arc  not 
denied  by  the  answer:  Aiiderson  v.  Blacl;  70 
Id.  226.  If,  however,  findings  are  made  upon 
the  admitted  facts,  they  must  be  in  harmony 
with  such  facts:  Walker  v.  Brem,  G7  Id.  599. 
Where  one  special  finding  is  conclusive  of  the 
whole  case,  fandings  on  other  issues  are  unne- 
cessary: Trope  V.  Kerns,  decided  December  24, 
I8SS;  and  where  a  finding  made  is  conclusive 
against  the  right  of  the  plaintiff  to  recover, 
findings  upon  other  issues  are  unnecessary  to 
support  the  judgment  against  him:  Dyer  v. 
Broijan,  70  Id.  136;  see  Ilalone  v.  Del  Norte 
Co.,  11  Id.  217.  The  findings  should  cover 
all  the  material  issues  in  a  case,  but  a  judg- 
ment will  not  be  reversed  for  v/ant  of  a  find- 
ing upon  a  particular  issue,  where  it  is  ap- 
parent that  the  omission  in  no  way  prejudiced 
the  appellant:  MurpJu/  v,  Bennett,  71  Id.  528; 
Gates  V.  McLean,  70  Id.  72;  Robinson  v.  Placer- 
ville  and  Sacramento  Valley  R.  R.  Co.,  65  Id. 
263;  nor  where  the  omitted  findings  must  have 
been  adverse  to  the  appellant:  People  ex  rel. 
Love  V.  Center,  66  Id.  551.  An  issue  raised  by 
a  defense  upon  which  no  evidence  is  offered  at 
the  trial,  and  no  finding  made,  is  deemed  im- 
material, and  the  judgment  will  not  be  re- 
versed for  want  of  a  finding:  Sentcr  v.  Senter, 
70  Id.  619.  A  party  signing  a  written  stipula- 
tion waiving  findingu  is  estopped  from  objecting 
to  the  want  thereof,  although  the  stipulation 
was  not  filed  until  after  the  entrj'  of  judg- 
ment: Dougherty  v.  Friermuth,  71  Id.  240.  If 
no  agreed  findings  are  filed  or  waived,  a  judg- 
ment entered  in  conformity  v/ith  the  order 
after  the  expiration  of  the  term  of  office  of  the 
trial  judge  may  be  set  aside  for  want  of  find- 
ings, on  the  motion  of  the  party  in  whose 
favor  the  judgment  is  entered,  without  notice 
to  the  opposite  party,  notwithstanding  the 
latter  offers  to  waive  findings,  or  to  have  them 
made  by  the  successor  of  the  judge  who  tried 
the  case,  and  tenders  to  the  prevailing  party 
the  amount  of  the  judgment.  Such  a  motion 
may  be  made  after  the  expiration  of  six  months 
from  the  date  of  the  order  for  judgment,  and 
after  the  termination  of  the  session  of  the 
court  at  which  it  was  made:  Maca  v.  CReilley, 
70  Id.  231.  In  such  a  case,  the  court  has  juris- 
diction, and  it  is  within  its  discretion,  to  allow 
a  motion  to  vacate  the  judgment  to  be  re- 
newed, although  it  had  previously  been  denied: 
Id.  In  a  proceeding  to  set  aside  the  probate  of 
a  will,  where  only  part  of  the  material  issues 
made  by  the  pleadings  are  submitted  to  a 
jury,  the  court  should,  if  requested,  hear  testi- 
mony and  make  findings  as  to  the  remaining 
issues:  Saulers  v.  Simcich,  65  Id.  50. 

Equitable  actions. —In  equity  actions, 
the  findings  of  the  jury  are  advisory  only,  and 
until  the  court  has  made  findings,  there  is  no 
decision  upon  which  to  base  a  motion  for  a 
new  trisl:  Spottiswood  v.  Weir,  66  Cal.  525.  In 
an  action  to  foreclose  a  mortgage  of  personal 
property,  th3  findings  of  the  jury  may  be 
treated  by  t'le  court  as  advisory  only.  The 
court  n;ay  aeb  aside  the  verdict  and  find  the 


facts:  Johnsonv.  Poivers,  65 Id.  179.  In  equity, 
as  in  other  cases,  findings  of  fact  will  not  ba 
disturbed,  where  the  evidence  is  conflicting: 
Donohoe  v.  Mariposa  Land  and  Minincj  Co.,  66 
Id.  .SI  7. 

Findings  not  within  issues.  —  An  objec- 
tion that  certain  findings  were  not  within  the 
issues  will  not  be  considered  on  appeal,  if  no 
objection  to  the  admission  of  the  evidence  sup- 
porting the  findings  was  made  at  the  trial: 
Horton  v.  Dominrjuez,  71  Cal.  642.  Nor  can  an 
appellant  object  that  certain  findings  are  un- 
authorized, as  being  outside  of  the  issues,  when 
the  facts  found  are  alleged  in  his  own  pleading: 
Riverside  L.  <fc  /.  Co.  v.  Jensen,  73  Id.  550. 
And  a  new  trial  will  not  be  granted  on  the 
ground  that  certain  findings  are  not  within  the 
issues  raised  by  the  pleadings,  when  the  action 
was  tried  without  objection  to  the  sufficiency 
of  the  pleadings  to  raise  such  issues,  and  the 
findings  are  justified  by  the  evidence:  Moore 
V.  Campbell,  72  Id.  251. 

Contradictory  findings:  See  Gilman  v. 
Curtis,  66  Cal.  116.  Where  the  findings  are 
contradictory,  the  judgment  will  be  reversed: 
Kerns  v.  McKean,  65  Id.  411.  But  where  the 
ultimate  facts  in  issue  are  found  by  the  court, 
a  contradictory  finding  as  to  a  probative  fact 
involved  therein  has  no  effect:  Lucas  v.  Rich- 
ardson, 71  Id.  G18.  Where  there  is  a  discrep- 
ancy between  specific  findings  of  particular 
facts,  and  findings  that  are  general  in  their 
nature,  the  former  must  control:  Wa?-der  v. 
Enslen,  73  Id.  291.  Findings  are  not  contra- 
dictory when  made  according  to  the  allegations 
of  the  complaint,  which  states  that  the  services 
were  rendered  at  the  request  of  defendant,  and 
in  one  count  that  ho  promised  to  pay  a  certain 
sura  therefor,  and  in  another  that  he  promised 
to  pay  wliat  they  were  reasonably  worth,  and 
that  they  were  reasonably  worth  a  certain 
sum,  the  same  amount  claimed  in  the  first 
count:  Allen  v.  Haley,  11  Id.  575. 

Conflict  of  evidence. — Where  the  evi- 
dence on  a  particular  issue  is  conflicting,  a 
finding  thereon  will  not  be  disturbed  on  the 
ground  that  it  is  not  supported  by  the  evi- 
dence: Raynorv.  Drew,  72  Cal.  307;  Ed'jarv. 
Stevens,  70  Id.  286;  Alhavihra  Add.  W.  Co.  v. 
Richardson,  72  Id.  598;  English  v.  Korn,  73  Id. 
617;  People  ex  rel.  Clou^jh  v.  Levy,  71  Id.  618; 
Hildreth  v.  White,  66  Id.  549. 

InsiiiSciency  of  evidence  to  sustain 
findings:  See  Hibemia  6'.  d;  L.  Sac.  v.  Moore, 
68  Cal.  156;  Shepherd  v.  Jones,  71  Id.  223.  The 
findings  are  presumed  to  be  supported  by  the 
evidence,  in  the  absence  of  a  sl.owing  to  the 
contrary  in  the  record  on  appeal:  HoHoii  v. 
Dominguez,  71  Id.  642;  Kendall  v.  Waters,  71 
Id.  26.  Where  there  is  evidence  tending  to 
support  a  particular  finding,  the  judgment  will 
not  be  reversed  on  the  ground  that  the  finding 
is  unsupported  by  the  evidence:  Metropolitan 
Loan  Ass'n  v.  Esche,  75  Id.  513.  An  objection 
that  a  certain  finding  is  not  supported  by  the 
evidence  will  not  be  considered  on  appeal,  un- 
less the  statement  contains  a  specification  of 
the  particulars  in  which  the  evidence  is  claimed 
to  be  insufficient.  A  specification  that  the 
court  erred  in  ordering  judgment  for  the  re- 
spondent on  the  findings  is  not  sufficient:  Shep- 
herd v.  Jones,  71  Id.  223. 

Finding  contrary  to  admission  in 
pleadings.  —  A  finding  in  an  action  of  parti- 
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tion,  which  is  contrary  to  an  admission  made 
by  the  pleadings  as  to  the  plaintifif's  interest 
in  the  lands  in  question,  is  outside  the  issue, 
and  erroneous,  and  a  judgment  based  thereon 
will  be  reversed:  Eeinhart  v.  Lugo,  75  Cal.  C39. 
Facts  admitted  by  the  pleadings  should  be 
treated  as  found;  and  if  the  court  finds  ad- 
versely to  the  admissions,  such  finding  should 
be  disregarded  in  determining  the  question 
whether  the  proper  conclusion  of  law  was 
drawn  from  the  facts  as  found  and  admitted 
by  the  pleadings:  In  re  Doyle,  73  Id.  5G4.  See 
Walker  v.  Brown,  67  Id.  599;  Fish  v.  Benson, 
71  Id.  4-28. 

Conclusion  of  law.  —  A  direction,  added 
by  the  court  to  its  findings  of  fact,  that  judg- 
ment be  entered  in  accordance  with  the  find- 
ings in  favor  of  the  plaintiff  fur  restitution  of 
the  premises,  and  for  his  costs  and  disburse- 
ments, states  a  conclusion  of  law:  Miirp/iy  v. 
Snyder,  67  Cal.  451.  Placing  findings  of  fd.cts 
among  the  conclusions  of  law  does  not  make 
them  conclusions  of  law:  Foot  v.  Murphy,  72 
Id.  104. 

Objection  to  —  Amendment  of —  Collat- 
eral attack  on.  — An  objection  that  a  certain 
finding  is  not  within  the  issues  raised  by  the 
pleadings,  if  not  made  in  the  court  below,  will 
not  be  considered  on  appeal:  Moore  v.  Camp- 
bell, 72  Cal.  251.  Where  all  the  material  issues 
made  by  the  pleadings  are  determined  by  the 
findings,  and  the  findings  are  not  attacked  as 
unsubtained  by  the  evidence,  a  party  cannot 
demand  a  new  trial  upon  the  ground  that  the 
court  erroneously  applied  the  law  to  the  facts, 
or  drew  the  wrong  conclusion  of  law  from  the 
facts  found.  The  remedy  in  such  case  is  by 
appeal  from  the  judgment:  Estate  of  Doyle,  73 
Id.  564.  Where  the  findings  are  erroneous  in 
any  respect,  the  appropriate  proceeding  to 
have  them  set  aside  is  a  motion  for  a  new 
trial.  A  motion  to  amend  the  findings  after  a 
decree  has  been  entered  in  the  case  is  irregular: 
Pico  V.  Sepulveda,  66  Id.  336.  Even  if  the 
trial  court  has  power  to  substitute  other  find- 
ings of  fact  for  those  which  have  been  signed 
and  filed  (whicli  is  doubted),  it  cannot  be  done 
without  notice  to  the  parties  interested:  Wtm- 
derlin  v.  Cadogan,  75  Id.  617.  And  the  fact 
that  the  defendant  was  not  represented  at  the 
trial  does  not  excuse  the  want  of  such  notice: 
Id.  The  question  of  the  sufficiency  of  the  find- 
ings to  support  the  judgment  cannot  be  made 
on  a  collateral  attack:  Johnston  v.  San  Francisco 
Savings  Union,  75  Id.  134. 

Accounting.  —  The  action  was  brought  for 
an  accounting  of  partnership  affairs.  The  court 
found  upon  all  the  facts  alleged  in  the  com- 
plaint, some  of  which  were  also  alleged  in  the 
answer,  and  then  found  generally  that  all  and 
singular  the  allegations  in  the  answer  were  un- 
true. It  was  held  that  the  findings  were  suffi- 
cient: Osment  v.  McElrath,  68  Cal.  466. 

Contracts.  —  Where  issue  is  raised  as  to 
whetlier  or  not  the  principal  and  interest  of  a 
promissory  note  in  controversy  had  been  paid, 
a  finding  that  a  certain  sum  is  due  thereon  is 
equivalent  to  a  finding  that  such  sum  is  owing 
and  unpaid:  Myers  v.  McDonald,  68  Cal.  162. 
An  action  was  brought  to  recover  the  price  of 
certain  stock  delivered  by  the  plaintiff  to  one 
Bodwell,  for  the  benefit  of  and  at  the  special 
request  of  the  defendant.  The  complaint,  af- 
ter alleging  the  delivery  of  the  stock,  and  the 


defendant's  promise  to  pay  therefor,  averred 
that  the  same  was  delivered  by  way  of  and  for 
the  purpose  of  paying  Bodwell  for  work  and 
labor  done  for  and  on  behalf  of  the  defendant. 
It  was  held  that  the  averment  was  immaterial, 
and  that  no  finding  as  to  the  precise  nature  of 
the  indebtedness  from  the  defendant  to  Bod- 
well was  necessary:  Snyder  v.  Tunitas  Petroleum 
Co.,  72  Id.  194.  And  further,  that  the  findings 
need  not  show  who  employed  Bodwell,  nor 
what  was  the  value  of  the  stock  when  de- 
livered, nor  that  the  defendant  or  any  of  its 
officers  had  authority  to  employ  him,  nor  the 
value  of  his  labor:  Id.  An  action  was  brought 
for  the  reasonable  value  of  materials  furnished  ' 
and  labor  performed  at  the  alleged  special  in- 
stance of  the  defendants,  who  were  husband 
and  wife,  in  and  about  a  certain  house  alleged 
to  be  the  separate  i)roperty  of  the  wife.  The 
answer  denied  all  the  allegations  of  the  com- 
plaint. The  court  found  "that  all  the  ma- 
terial allegations  in  the  complaint  are  fully 
sustained  and  proved,"  and  that  the  "labor 
performed  and  materials  furnished,  as  alleged 
in  the  complaint,  were  and  are  for  the  benefit, 
profit,  convenience,  and  use  of  defendants,  and 
to  said  house  and  premises,  and  that  the 
charges  for  said  labor  performed  and  materials 
furnished  were  and  are  reasonable  and  proper. " 
It  was  held  that  the  findings  were  insufficient: 
Warren  V.  Bohinson,  71  Id.  380. 

Conversion  of  building.  —  An  action  was 
brought  to  recover  damages  for  tearing  down 
a  barn,  and  converting  the  materials  thereof. 
The  complaint  averred  that  the  plaintiff  was 
the  owner  of  the  barn  at  the  time  of  the  al- 
leged conversion.  The  answer  denied  the 
ownership  of  the  plaintiff,  and  set  up  two 
affirmative  defenses  in  justification  of  the  tak- 
ing. The  court  found  that  the  plaintiff  was 
not,  and  that  the  defendant  was,  the  owner  of 
the  building,  but  omitted  to  find  on  the 
affirmative  defenses.  It  was  held  that  the 
finding  on  the  issue  of  the  ownership  was  suffi- 
cient, and  that  the  failure  to  find  on  the 
affirmative  defenses  did  not  prejudice  the  plain- 
tiff: Murphy  V.  Bennett,  68  Cal.  528. 

Ejectment.  —  A  finding  in  an  action  of 
ejectment  that  the  plaintiff  was  in  jiossession 
at  the  time  of  the  commencement  of  the  action 
will  not  bo  held  fatal  to  a  judgment  in  favor 
of  the  plaintiff,  when  the  pleadings  admit  and 
the  other  findings  indicate  that  the  defendant 
was  in  possession  at  that  time:  Fisher  v.  S lat- 
tery, 75  Cal.  326.  In  such  an  action,  a  judg- 
ment in  favor  of  the  plaintiff  will  not  be  re- 
versed for  the  failure  of  the  court  to  find  on 
an  issue  made  by  the  answer  in  relation  to  im- 
provements on  the  land,  the  value  of  which 
the  defendant  seeks  to  set  off  against  the  dam- 
ages for  withholding  the  property,  when  the 
answer  fails  to  aver  that  such  improvements 
were  made  in  good  faith,  and  there  was  no 
evidence  offered  at  the  trial,  either  of  the  na- 
ture of  the  improvements  or  their  value:  Wise 
v.  Burton,  73  Id.  174.  But  the  failure  of  the 
court  to  find  upon  an  issue  raised  by  a  pica  of 
the  statute  of  limitations  is  a  fatal  error,  unless 
the  evidence  shows  that  the  finding,  if  one  had 
been  made,  must  have  been  adverse  to  the  ap- 
pellant: Sprecl-els  v.  Ord,  72  Id.  86.  In  such 
a  case,  a  stipulation  entered  in  the  minutes  of 
the  court,  waiving  any  claim  by  adverse  posses- 
sion or  under  the  statute  of  limitations,  con- 
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Bti*dtes  no  part  of  the  judgment  roll,  and 
cannot  bo  construed  as  an  amendment  of  the 
answer  striking  out  the  plea  of  the  statute: 
Spreckels  v.  Ord,  72  Cal.  8(3. 

Rental  value^  —  A  finding  that  the  rental 
value  of  a  piece  of  land  is  twenty-five  dollars 
a  month  is  equivalent  to  a  finding  that  the 
rental  value  is  three  hundred  dollars  a  year: 
Marlhi  v.  Splivah,  60  Cal.  Gil. 

Statute  of  limitations.  —  A  finding  that 
all  the  allegations  of  the  complaint  are  true  is 
a  sufijcient  finding  on  a  plea  of  the  statute,  if 
the  complaint  contains  averments  showing 
that  the  statute  had  not  run:  Lervis  v.  Adams, 
70  Cal.  403.  Where  the  statute  was  pleaded 
by  specifying  certain  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action,  and  the 
court  found  that  the  action  was  not  barred  by 
the  statute  or  by  the  sections  of  the  code  so 
specified,  the  finding  is  suflicient:  Oaldand  Gas 
Lirjld  Co.  v.  Dameron,  G7  Id.  G63.  The  court 
should  expressly  find  whether  or  not  the  action 
is  barred  by  the  statute,  and  not  merely  the  facts 
from  which  it  may  be  inferred:  Duff  v.  Duff,  71 
Id.  513.  But  the  facts  found  needndt  necessarily 
be  stated  in  the  language  of  the  pleadings.  If 
probative  facts  are  found  from  which  the  court 
can  declare  that  the  ultimate  facts  necessarily 
result,  the  finding  is  sufl[icient:  Alhamhra  Ad- 
dition Water  Co.  v.  Richardson,  72  Id.  598. 
Where  the  statute  is  pleaded  by  the  defend- 
ant, a  finding  as  to  matter  which  takes  the 
case  out  of  the  statute  is  within  the  issues: 
Bendy  v.  March,  75  Id.  5G6.  The  defendants 
pleaded  section  337  of  the  Code  of  Civil  Pro- 
cedure in  bar  of  the  action.  It  was  held  that 
the  section  did  not  apply,  and  that  no  finding 
on  the  subject  was  required:  Louvall  v.  Grid- 
ley,  70  Id.  607. 

634.  Waiver.  —  Findings  are  nob  waived 
by  giving  a  notice  of  motion  for  a  new  trial: 
Savings  &  L.  Soc.  v.  Thome,  G7  Cal.  53.  Where 
there  is  a  substantial  conflict  in  the  evidence 
in  an  action  tried  by  the  court  without  a  jury, 
in  which  findings  are  waived,  it  will  be  pre- 
sumed on  appeal  that  the  lower  court  found 
all  the  facts  in  favor  of  the  prevailing  party, 
and  its  decision  will  not  be  disturbed  on  the 
ground  that  it  is  not  justified  by  the  evidence: 
Myers  v.  Tibbals,  72  Id.  278.  So,  also,  in 
support  of  the  presumption  that  the  trial 
court  has  performed  its  duty,  this  court  will 
presume  that  findings  were  waived  when  none 
appear  in  the  transcript.  But  this  presump- 
tion has  no  force  when  a  writing  clearly  in- 
tended to  be  a  finding  xipon  a  material  issue 
appears  to  have  been  filed  by  the  judge  of  the 
court  below:  Kimball  v.  Stormer,  65  Id.  116. 

644.  Reference.  —  The  parties  to  the 
action  entered  into  a  stipulation  for  its  refer- 
ence, which  authorized  the  referee  to  deter- 
mine all  the  issues  of  law  and  fact,  r».d 
provided  that,  upon  the  filing  of  the  report  of 
the  referee,  judgment  should  be  entered  by 
the  court  in  accordance  therewith.  The  court 
thereupon  made  an  order  of  reference  direct- 
ing judgment  to  bo  entered  upon  the  filing  of 
the  report  of  the  referee;  and  it  was  held  that 
upon  the  filing  of  the  report,  the  clerk  was 
authorized  to  enter  judgment  without  any 
further  order  of  the  court:  Boicie  v.  Borland, 
68  Cal.  233. 


646.     Absence  of  exceptions. — Where 

the  statement  of  the  case  shows  that  no  excep- 
tions were  taken  during  the  trial  to  any  act  of 
the  court,  a  motion  for  a  new  trial  on  the 
ground  that  the  decision  is  against  law  is 
properly  denied:  Patent  Brick  Co.  v.  Moore,  75 
Cal.  205.  So,  also,  where  an  action  was  tried 
before  a  jury  upon  special  issues,  and  the 
court,  after  argument,  found  certain  other 
facts,  and  upon  the  verdict  and  findings  ren- 
dered the  judgment,  and  the  record  on  appeal 
did  not  show  that  any  objection  was  taken  to 
this  method  of  procedure  by  either  party,  it  will 
be  presumed  to  have  been  adopted  by  consent: 
Shepherd  v.  Jones,  71  Id.  223.  The  admissiou 
of  incompetent  evidence,  if  not  objected  to  at 
the  trial,  cannot  be  assigned  as  error  on  a 
motion  for  a  new  trial:  Bullard  v.  Stone,  (ij 
Id.  477;  and  if  contradictor}'  instructions  are 
given,  the  court  commits  an  error  of  law,  and 
such  error  must  be  excepted  to  when  the  rul- 
ing is  made,  or  it  cannot  be  considered:  Water 
&  M.  Co.  V.  BaJcer,  70  Id.  581. 

648.  Exception  for  insufficiency  of 
evidence.  —  Under  this  section  providing  that 
■where  an  exception  to  a  decision  is  because 
of  the  insufficiency  of  the  evidence  to  justify  it, 
the  objection  must  be  stated,  with  so  much  of 
the  evidence  or  other  matter  as  is  necessary  to 
explain  it.  A  bill  of  exceptions  which  merely 
sets  forth  the  other  findings  of  fact,  and  that 
such  facts  are  established  by  the  evidence,  is 
not  sufficient:  Cox  v.  McLaxighlin,  76  Cal.  60. 

650.  Bill  of  exceptions.  —  A  statement 
on  motion  for  a  new  trial  and  a  bill  of  excep- 
tions may  be  incorporated  in  one  paper  with- 
out invalidating  either:  Spottisiuood  v.  Weir,  66 
Cal.  525.  The  supreme  court  will  presume 
that  all  the  evidence  tending  to  explain  an  ob- 
jection taken  at  the  trial  is  inserted  in  a  bill 
of  exceptions:  Wilson  v.  Atkinson,  68  Id.  590. 
"Uliere  a  bill  of  exceptions  is  meager,  inaccu- 
rate, and  partial,  omitting  important  evidence 
and  condensing  into  four  and  a  half  pages  of 
manuscript  more  than  one  hundred  pages  of 
type-writing,  the  judge  need  not  sign  the  bill 
or  amend  it:  Sansome  v.  Myres,  77  Id.  353. 
Records  and  documents  neither  read  nor  ofi'ered 
in  evidence  should  not  be  incorporated  in  a 
bill  of  exceptions,  though  they  refer  to  the  same 
matter  as  that  in  controversy,  and  were  com- 
mented on  in  the  argument  at  the  trial:  In  re 
Moore's  Estate,  February  IS,  1889. 

Specifications  of  the  particular  errors 
of  law  on  which  the  appellant  will  rely  are 
not  necessary  in  a  bill  of  exceptions:  Slmd- 
burne  v.  Daly,  76  Cal.  355. 

Petition  to  settle  bill  of  exceptions, 
which  avers  that  the  bill  does  not  state  suffi- 
cient of  the  testimony  of  witnesses  to  explain 
the  questions  to  which  objections  are  taken, 
but  which  does  not  set  forth  the  statements  of 
the  bill  which  are  alleged  to  be  contrary  to  the 
facts,  together  with  the  facts  and  the  point  of 
exception,  is  insufficient:  I)i  re  BiddeVs  Estate, 
75  Cal.  229. 

652.    Settlement  by  supreme  court. — 

In  an  application  by  the  supreme  court  for  the 
settlement  of  a  bill  of  exceptions,  the  petition 
should  set  forth  the  exceptions  taken  and  the 
evidence  in  support  thereof,  and  notice  of  the 
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application  should  be  given  to  the  trial  judge: 
Estate  of  Howes,  68  Cal.  413;  see  People  v.  Bit- 
ancourt,  73  Id.  1.  An  order  refusing  to  settle 
a  proposed  statement  on  motion  for  a  new 
trial,  on  the  ground  that  the  same  is  so  grossly 
inaccurate  as  to  be  a  mere  pretense  and  fraud, 
conceding  it  to  be  appealable,  will  not  be  re- 
viewed on  appeal:  Hearst  v.  Dennison,  72  Id. 
227.  A  petition  to  the  supreme  court  for  the 
settlement  of  a  bill  of  exceptions  should  set 
forth  the  statements  of  the  bill  as  settled  by 
the  judge  of  tlie  trial  court,  which  are  alleged 
to  be  contrary  to  the  facts,  together  with  a 
statement  of  the  facts  and  the  point  of  the  ex- 
ceptions. A  mere  statement  in  the  petition 
that  the  bill  as  settled  by  the  trial  judge  does 
not  state  sufficient  of  the  testimony  of  wit- 
nesses to  explain  the  questions  to  which  objec- 
tions or  exceptions  were  taken,  is  in3uflQ.cient: 
Edate  ofBlddel,  75  Id.  229. 

656.  Time  of  notice.  — The  statute  does 
not  contemplate  a  motion  for  a  new  trial  until 
all  the  issues  of  fact  have  been  tried.  A  motion 
for  a  new  trial  upon  a  plea  of  former  convic- 
tion is  not  authorized,  and  there  can  be  no  ap- 
peal from  an  order  refusing  such  motion:  Peo- 
ple v.  Majors,  65  Cal.  100.  A  notice  of  motion 
for  a  new  trial  in  an  action  tried  by  a  referee, 
and  subsequent  proceedings  based  thereon,  are 
ineffectual  for  any  purpose,  if  made  before  the 
findings  and  judgment  are  filed:  Careaga  v, 
Fernald,  06  Id.  351. 

Where  a  judgment  against  two  de- 
fendants is  reversed  on  an  appeal  taken  by 
one  of  them,  and  thereupon  on  his  motion  is 
vacated  and  set  aside  by  the  lower  court,  he 
cannot  afterwards  object  to  the  right  of  the 
defendant  who  did  not  appeal  to  participate  in 
the  new  trial:  Pfider  v.   Wade,  69  Cal.  133. 

Where  all  material  issues  of  case  have 
been  disposed  of,  a  motion  for  a  new  trial 
may  be  made  as  to  a  part  of  the  issues:  San 
Hierjo  L.  &  T.  Co.  v.  Neale,  December  31,  1888. 

657.'  Argument  to  jury.  —  A  new  trial 
will  not  be  granted  on  the  ground  that  the  at- 
torney for  the  respondent,  in  his  argument  to 
the  jury,  assumed  the  existence  of  facts  not  in 
evidence,  when  the  record  fails  to  show  whether 
or  not  the  court,  on  the  objection  of  the  ad- 
verse party,  corrected  the  statements.  In  the 
absence  of  such  a  sliowing,  it  will  be  presumed 
that  the  court  instructed  the  jury  to  disregard 
the  unau*^horized  statements  of  the  attorney: 
Fredericks  v.  Judah,  73  Cal.  704. 

Misconduct  of  sheriff.  —  Pending  the  trial, 
and  while  tlie  jury  was  in  his  charge,  the  sher- 
iff conducted  the  jurymen  to  public  saloons, 
and  furnished  them  with  liquor  at  his  own  ex- 
pense. A  reward  had  been  offered  for  the  con- 
viction of  the  defendants,  which  the  sheriff 
hoped  to  obtain.  It  was  held  that  the  conduct 
of  the  sheriff  was  a  sufficient  irregularity  to 
warrant  a  new  trial:  People  v.  Myers,  70  Cal. 
582. 

Verdict  obtained  by  averaging  amounts 
marked  down  by  all  the  jurors  is  not  assented 
to  '*by  a  resort  to  the  determination  of 
chance,"  within  tlie  meaning  of  subdivision 
two  of  this  section:  Hunt  v.  Elliott,  77  Cal.  588. 

Misconduct  of  juror.  — The  reading  by  a 
jucor,  during  the  progress  of  the  trial,  of  a 
newspaper  containing  any  matter  in  connection 


with  the  subject-matter  of  the  trial,  which 
would  be  at  all  likely  to  influence  him  in  the 
performance  of  his  duty,  is  sufficient  miscon- 
duct to  warrant  a  new  trial:  People  v.  McCoy, 

71  Cal.  395;  but  where,  during  the  delibera- 
tions of  the  jury,  one  of  the  jurors  told  his  fel- 
low-jurymen that  the  estate  of  the  decedent  was 
rich,  and  could  afford  to  pay  the  claim  of  the 
plaintiff,  it  will  be  held  that  the  statement 
was  irrelevant,  and  it  will  not  be  presumed  to 
have  influenced  the  verdict:  Steward  v.  Hinhel, 

72  Id.  187.  A  new  trial  will  not  be  granted 
on  account  of  the  temporary  absence  of  one  of 
the  jurors  during  the  trial,  if  the  party  moving 
knew  of  the  absence  at  the  time  and  failed  to 
call  the  attention  of  the  court  to  the  fact: 
Id.  Where  a  party  in  the  trial  of  a  criminal 
case  sees  or  knows  of  an  act  of  misconduct 
by  a  juror,  which  he  does  not  bring  to  the 
attention  of  the  court,  or  object  to  at  the 
time,  or  at  any  other  time  during  the  trial,  or 
on  the  hearing  of  a  motion  for  a  new  trial,  it 
is  too  late  to  make  the  misconduct  a  basis  of 
objection  after  the  court  has  disposed  of  the 
motion  and  pronounced  judgment:  People  v. 
2IcCoii,  71  Id.  395. 

Default.  —  A  new  trial  cannot  be  had  in 
cases  of  default:  Savimjs  and  Loan  Society  v. 
Meefcs,  66  Cal.  371. 

Surprise.  —  Being  misled  by  the  prayer  of 
the  complaint,  conceding  it  to  constitute  a  sur- 
prise, will  not  warrant  a  new  trial,  if  the  party 
moving  could  have  relieved  himself  of  the  con- 
sequences of  the  surprise  by  applying  for  a  con- 
tinuance, but  failed  to  make  such  application: 
Bailey  v.  Richardson,  66  Cal.  416.  One  has  no 
right  to  a  new  trial  on  the  ground  of  surprise, 
where,  relying  on  his  supposed  right  to  testify, 
and  making  no  provision  to  sustain  his  case  by 
other  evidence,  his  testimony  is  rejected  under 
a  statutory  prohibition:  Bognall  v.  Roach,  76 
Id.  106.  Where  the  affidavits  are  conflicting  as 
to  the  question  of  surprise,  the  court  below 
cannot  be  said  to  have  acted  without  the  exer- 
cise of  a  proper  discretion:  Symons  v.  Bunnell, 
decided  March  15,  1889. 

Newly  discovered  evidence.  —  An  ap- 
plication for  a  new  trial  in  a  criminal  case,  on 
the  ground  of  newly  discovered  evidence, 
should  be  regarded  witli  distrust  aud  disfavor: 
People  V.  Hoivard,  74  Cal.  547.  A  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  if  the  evidence  might 
have  been  discovered  by  reasonable  diligence 
in  time  to  have  been  produced  at  the  trial: 
People  V.  Ching  Hing  Chang,  74  Id.  389.  And 
in  order  to  entitle  one  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  affi- 
davits used  on  the  motion  must  show  that  the 
defendant  could  not,  with  the  exercise  of  rea- 
sonable diligence,  have  discovered  and  pro- 
duced on  the  trial  the  evidence  claimed  to  bo 
newly  tliscovercd,  and  that  the  evidence  is  such 
as  to  render  a  different  result  probable  if  a 
retrial  were  had:  People  v.  Hoivard,  74  Id.  547; 
People  V.  Sutton,  73  Id.  243;  People  v.  McCurdy, 
68  Id.  576;  People  v.  LeonqYune  Gun,  11  Id.  636; 
Ross  v.  Sedgwick,  69  Id.  247.  A  new  trial  will 
not  1)6  granted  on  the  ground  of  newly  discov- 
ered evidence,  where  such  evidence  is  merely 
cuumlativc:  Reed  v.  Drais,  67  Id.  491;  People 
V.  Fon'j  Ah  Sing,  70  Id.  8;  People  v.  IFoh^  Ah 
Foo,  69  Id.  18*0;  CryHal  Lake  Ice  Co.  v.  Mc- 
Aulay,  75  Id.   631;  'People  v.  O'Brien,  decided 
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December  29,  1888;  McCormklcv.  Cent.  li.  R. 
Co.,  75  Cal.  506;  and  is  contradicted  by  tho  affi- 
davits of  the  adverse  party:  People  v.  Wong 
Ah  Foo,  09  Id.  180;  or  when  the  evidence 
claimed  to  be  newly  discovered  is  not  such  as 
to  render  a  different  result  probable  on  a  re- 
trial: Byrne  v.  Reed,  75  Id.  277.  And  a  plain- 
tiff, in  whose  favor  judgment  has  been  rendered 
in  exact  accordance  with  the  allegations  of  her 
complaint,  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which, 
if  true,  would  contradict  the  averments  of  the 
complaint,  and  tend  to  show  that  she  was  mis- 
taken in  her  rights,  when  the  action  was  com- 
menced: Bates  V.  Bates,  71  Id.  307.  The  de- 
fendant moved  for  a  new  trial,  and  one  of  the 
grounds  of  the  motion  was  newl}'  discovered 
evidence,  which  consisted  of  certain  letters 
written  by  the  defendant  and  by  the  sheriff  of 
the  county  in  which  he  was  convicted.  The 
letters  were  relied  on  as  tending  to  prove  the 
insanity  of  the  defendant.  It  was  held  that 
the  motion  was  properly  denied:  People  v. 
O'Neal,  67  Id.  378. 

Inadequacy  of  verdict.  —  In  an  action 
to  recover  damages  for  personal  injuries,  the 
plaintiff,  in  whose  favor  the  verdict  is  ren- 
dered, may  move  for  a  new  trial  upon  the 
ground  that  the  verdict,  being  too  small,  is  not 
sustained  by  the  evidence;  and  a  specification 
of  error  in  the  statement  to  the  effect  that  it 
appears  from  the  evidence  that  the  injuries  of 
the  plaintiff'  were  very  serious,  and  that  the 
sum  found  by  the  jury  was  unreasonable  and 
grossly  inadequate,  is  a  sufficient  specification: 
Bennett  v.  Hobro,  72  Cal.  178. 

Insufficiency  of  evidence.  —  A  motion  for 
a  new  trial  cannot  be  based  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify  the 
judgment,  nor  on  the  ground  that  the  judg- 
ment is  against  law.  The  motion  should  be 
directed  to  the  decision,  and  not  the  judgment: 
Boiton  Tunnel  Co.  v.  McKenzie,  67  Cal.  485; 
but  a  notice,  which  specifies  as  a  ground  for  the 
motion  insufficiency  of  the  evidence  to  support 
or  justify  the  findings,  is  a  valid  notice  under 
this  section:  Id.  AVhere  the  evidence  is  sub- 
stantially conflicting,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  decision  is  not 
justified  by  the  evidence:  Crystal  Lake  Ice  Co. 
V.  McAulay,  75  Id.  631;  Anderson  v.  Black, 
70  Id.  236;  Stuart  v.  Hoffman,  68  Id.  381; 
Deelez  v.  Save,  71  Id.  552;  Clanton  v.  Coivard, 

67  Id.  373;  Hancock  v.  Burton,  73  Id.  52.  A 
verdict  rendered  upon  substantially  conflicting 
evidence  Avill  not  be  disturbed  and  a  new  trial 
granted  except  for  errors  of  law  occurring  at  the 
trial:  Winans  v.  Sierra  Lumber  Co.,  66  Id.  61; 
but  a  motion  for  a  new  trial  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify  the 
verdict  is  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and  an  order  granting 
a  new  trial  on  that  ground  will  not  be  reversed 
on  appeal,  unless  a  manifest  abuse  of  discretion 
appears:  Gerold  v.  J.  M.  Brunswick  and  Balke 
Co.,  67  Id.  124;  Bennett  v.  Hobro,  72  Id.  178; 
Peojile  V.  Holtz,  73  Id.  241 ;  Mullins  v.  Wieland, 

68  Id.  231;  Breckoiridge  v.  Crocker,  68  Id.  403; 
Tide  Land  Rec.  Co.  \.' Cunningham,  71  Id.  221; 
Doolittle  V.    Woodcock,  65  Id.   258;  Stdlivanv. 

Wallace,  73  Id.  307;  Pico  v.  Cohn,  67  Id.  258; 
Nalley  v.  McDonald,  77  Id.  284;  Minturn  v. 
Bliss,  11  Id.  99.  Where  a  new  trial  has  been 
granted  in  an  action  tried  by  a  jury,  it  will  be 


presumed  in  favor  of  the  action  of  the  court 
below  tliat  one  of  the  grounds  of  the  motion 
was  the  insufficiency  of  the  evidence  to  sustain 
the  verdict;  and  if  there  is  a  substantial  con- 
flict in  the  evidence,  the  order  of  the  court  will 
be  affirmed:  Hook  v.  Hall,  68  Id.  22. 

Verdict  against  law.  —  A  verdict  con- 
trary to  an  instruction  of  the  court  upon  a 
point  of  law  is  a  verdict  against  law:  Deelez  v. 
Save,  71  Cal.  552. 

Immaterial  conclusion  of  law.  —  A  new 
trial  will  not  be  granted  merely  because  of  an 
unnecessary  and  immaterial  statement  in  the 
conclusions  of  law:  People  ex  rel.  Love  v.  Cen- 
ter, 66  Cal.  551. 

658.  Verdict  —  Impeachment  of  —Affi- 
davits of  jurors.  —  The  verdict  of  a  jury 
cannot  be  impeached  by  the  affidavits  of  indi- 
vidual jurors,  showing  that,  in  determining 
their  verdict,  facts  not  in  evidence  were  con- 
sidered. Under  section  657  of  the  Code  of 
Civil  Procedure,  such  affidavits  can  only  be 
resorted  to  for  the  purpose  of  impeaching  the 
verdict,  when  the  verdict  has  been  determined 
by  a  resort  to  chance:  Fredericks  v.  Judah,  73 
Cal.  604. 

659.  Hearing  and  determination  of 
motion  a  trial.  —  The  hearing  and  disposi- 
tion of  a  motion  for  a  new  trial  is  a  trial  within 
the  meaning  of  section  398  of  the  Code  of  Civil 
Procedure:  Finn  v.  Spagnoli,  67  Cal.  330. 

Right  to  move  for  is  statutory.  —  The 
right  to  move  for  a  new  trial  is  statutory,  and 
must  be  pursued  in  the  manner  pointed  out  by 
the  statute:  Burton  v.  Todd,  68  Cal.  485. 

Time  of  giving  notice:  See  Diiff\.  Duff, 
71  Cal.  513;  James  v.  McCann,  decided  Janu- 
ary 12,  1889.  Under  this  section,  a  party  in- 
tending to  move  for  a  new  trial,  where  the 
action  was  tried  by  the  court  without  a  jury, 
has  a  right  to  wait  for  a  notice  in  writing  of 
the  decision  from  the  adverse  party  before 
giving  notice  of  his  intention,  and  he  is  en- 
titled to  such  notice  of  decision  before  he  is 
called  on  to  act,  although  he  M-as  present  in 
court  when  the  decision  Avas  rendered,  and 
waived  findings,  and  asked  for  a  stay  of  pro- 
ceedings on  the  judgment:  Biagi  v.  Hoives,  66 
Id.  469;  but  a  notice  of  intention  filed  and 
served  fourteen  years  after  entry  of  judgment 
is  not  given  in  time,  though  the  moving  party 
had  no  formal  notice  of  the  judgment,  the 
record  showing  that  he  had  actual  knowledge 
of  it  at  or  about  the  time  it  was  rendered: 
Gray  v.  Winder,  11  Id.  525.  And  where  the 
defeated  party  gives  notice  of  his  intention 
to  move  for  a  new  trial,  without  waiting  for 
the  service  on  him  of  a  notice  of  the  decision, 
he  thereby  waives  such  notice,  and  if  the  mo- 
tion so  made  is  denied,  he  cannot  afterwards 
have  recourse  to  a  new  motion:  Thome  v. 
Finn,  69  Id.  251.  A  notice  given  before  the 
findings  are  signed  is  premature  and  ineffec- 
tual: Dominguez  v.  Mascotti,  74  Id.  269.  Be- 
fore the  expiration  of  the  ten  days,  the  superior 
court,  or  a  j  udge  thereof,  may,  for  good  cause, 
extend  the  time,  not  exceeding  thirty  days, 
within  which  to  serve  and  file  a  notice  of  the 
motion.  But  such  an  extension  cannot  be  made 
after  the  time  fixed  by  the  statute  has  expired: 
Burton  v.  Todd,  68  Id.  485.  See,  however, 
Brichman  v.  Ross,  67  Id.  601.     Under  section 
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1013  of  the  Code  of  Civil  Procedure,  ■where  the 
party  in  whose  favor  judgment  is  rendered 
Bervcs  by  mail  a  notice  of  the  decision  on  the 
attorney  of  the  adverse  party,  whose  office  and 
residence  are  distant  seventy  miles  from  the 
place  of  deposit,  the  latter  has  twelve  days  from 
the  date  of  the  deposit  within  which  to  serve 
and  file  a  notice  of  his  intention  to  move  for  a 
new  trial:  Sullivan  v.  Wallace,  73  Id.  307.  An 
objection  that  the  notice  was  not  given  in 
time  must  be  taken  in  the  lower  court,  or  it 
will  be  deemed  to  have  been  waived,  and  the 
time  extended  by  consent  of  the  parties.  Such 
an  objection  cannot  be  raised  for  the  first  time 
in  the  supreme  court:  Brkhman  v.  Ross,  67 
Id.  601.  An  objection  that  a  notice  of  inten- 
tion to  move  for  a  new  trial  was  not  served 
and  filed  in  time  is  waived,  if  there  is  nothing 
in  the  statement  to  show  that  the  attorney  for 
the  respondent  objected  to  the  service  of  the 
notice  on  admitting  service  of  it,  or  of  the 
statement,  or  on  the  settlement  of  the  state- 
ment: Schieffery  v.  Tapia,  68  Id.  184;  Cai-pen- 
ter  V.  Hewe'l,  67  Id.  589. 

Presumption  as  to  notice.  —  Where  the 
order  of  the  court  denying  a  motion  is  stated 
to  be  on  the  ground  that  "  a  motion  for  a  new 
trial  is  not  the  proj)er  remedy,"  it  will  be 
presumed  that  the  notice  of  intention  was  in 
all  respects  regular,  and  that  the  motion  was 
not  denied  on  the  ground  that  such  notice  was 
not  given  in  time,  or  not  at  all:  Bank  of 
Bealdshimj  v.  Hitchcock,  7G  Cal.  489. 

Vacating  judgment  or  decision.  — Pro- 
ceedings for  a  new  trial  cannot  be  initiated  by 
a  notice  of  motion  to  vacate  and  set  aside  the 
judgment  on  the  ground  of  insufficiency  of  the 
evidence  to  justify  the  judgment;  nor  can 
such  a  motion  be  based  on  the  ground  that  the 
judgment  is  against  law.  The  motion  should 
be  directed  at  the  decision:  Sawyer  v.  Sargent, 
65  Cal.  259.  Hence  a  notice  of  intention  to 
vacate  the  judgment  is  not  a  notice  of  inten- 
tion to  move  for  a  new  trial:  Little  v.  Jacks, 
67  Id.  165.  But  a  notice  of  intention  need  not 
state  that  the  l^arty  moving  will  ask  that  the 
verdict  or  decision  be  vacated:  Heinlen  v. 
Heilhron,  71  Id.  557. 

Amendment  of  notice:  See  Cooney  v. 
Furlomj,  60  Cal.  520.  A  notice  radically 
defective  cannot  be  amended  after  the  time 
allowed  by  statute  for  giving  notice  has  ex- 
pired: Little  V.  Jacks,  67  Id.  165.  And  an 
order  refusing  to  allow  an  amendment  to 
a  notice  of  intention  to  move  for  a  new  trial, 
which  is  asked  for  on  the  ground  of  accident 
and  mistake,  will  not  be  reversed  when  the 
evidence  as  to  the  alleged  accident  and  mis- 
take is  conflicting:  Hodgdonv.  Southern  Pacific 
R.  R.  Co.,  75  Id.  650. 

Irregularity— "Waiver:  See  Hook  v.  Hall, 
€8  Cal.  22.  An  irregularity  in  the  notice  of 
intention  to  move  for  a  new  trial  is  waived  by 
a  failure  to  make  any  objection  on  the  ground 
of  such  irregularity,  either  at  the  settlement 
of  the  statement,  or  on  the  hearing  of  the  mo- 
tion: Christy  V.  Spring  Valley  Water  Works,  68 
Id.  73;  Hihernia  Savings  and  Loan  Soc.  v. 
Moore,  68  Id.  156. 

Notice  of  intention  —  Striking  out. — 
A  notice  of  intention  to  move  for  a  new  trial 
cannot  be  stricken  out  for  want  of  diligence  in 
prosecuting  the  motion:  Heilbron  v.  Heinlen, 
70  Cal.  482. 


Failure  to  file  aflBdavits  in  time.  — 
Where  a  motion  for  a  new  trial  on  the  ground 
of  excusable  neglect  is  denied  because  the  mov- 
ing affidavits  were  not  tiled  in  time,  a  subse- 
quent motion  imder  section  473  of  the  Code  of 
Civil  Procedure,  to  set  aside  the  judgment  on 
the  same  ground,  will  also  be  denied,  unless 
sufficient  reasons  are  shown  for  the  delay  in 
filing  the  affidavits  on  the  former  motion: 
Heine  v.  Ih-cadwell,  72  Cal.  217.  The  respond- 
ent on  a  motion  for  a  new  trial  does  not  waive 
the  right  to  object  to  the  affidavits  of  the  mov- 
ing party  on  tlio  ground  that  the  same  were 
not  filed  in  time,  if  he  raises  the  objection  on 
the  hearing  of  the  motion:  Id. 

Statement.  —  A  motion  for  a  new  trial 
made  solely  upon  a  statement  of  the  case  is 
properly  heard  and  determined,  although  the 
notice  of  the  motion  stated  that  it  would  also 
be  made  upon  the  minutes  of  the  court  and  a 
bill  of  exceptions:  Hart  v.  Kimball,  72  Cal. 
283.  Where  a  notice  designates  that  the  mo- 
tion will  be  made  for  all  the  causes  specified  ia 
this  section,  upon  a  statement  of  the  case,  the 
moving  party  is  bound  to  prepare  and  serve 
his  proposed  statement  within  the  time  allowed 
by  law  for  that  purpose.  A  failure  to  do  so  is 
a  waiver  of  the  right  to  move  for  a  new  trial: 
Cooney  v.  Furlong,  66  Id.  520.  Under  section 
1054  of  the  Code  of  Civil  Procedure,  where  the 
time  for  the  preparation  of  a  statement  on 
motion  for  a  new  trial  has  been  extended  by 
stipulation  between  the  parties,  the  court  has 
power  to  grant  a  further  extension,  not  ex- 
ceeding thirty  days,  if  the  application  therefor 
be  made  before  the  time  as  extended  by  stipu- 
lation has  expired:  Curtis  v.  Superior  Court  of 
Yolo  Co.,  70  Id.  390.  And  where  by  reason 
of  the  disqualification  of  the  judge  of  the  court 
in  which  an  action  is  tried  the  trial  is  presided 
over  by  a  judge  of  another  county,  the  latter 
has  power  to  grant  an  order  extending  the 
time  to  prepare  and  serve  a  statement  on  a 
motion  for  a  new  trial,  although  the  order  is 
made  in  a  county  other  than  the  one  in  which 
the  action  was  tried:  Matthews  v.  Superior 
Court,  68  Id.  638.  A  defendant,  having  duly 
served  his  proposed  statement  on  motion  for 
a  new  trial,  to  which  the  plaintiff  had  duly 
served  amendments,  presented  the  same  to  the 
judge  for  settlement  fourteen  days  after  the 
service  of  the  amendments.  No  notice  was 
given  to  the  plaintiff  of  the  presentation.  The 
judge  refused  to  settle  the  statement  because 
it  had  not  been  presented  in  time,  and  because 
no  notice  of  the  presentation  had  been  given. 
The  defendant  thereupon  engrossed  the  state- 
ment, embodying  therein  all  of  the  proposed 
amendments,  and  presented  it  to  the  judge  for 
settlement  thirty  days  after  the  former  pre- 
sentation. It  was  held  that  the  engrossed 
statement  was  a  new  statement,  and  tliat  the 
judge  had  no  authority  to  settle  and  allow  it, 
as  the  time  for  the  service  of  a  statement  had 
passed:  Willsw  Kong,  70  Id.  548.  In  the  ab- 
sence of  a  showing  to  the  contrary,  a  state- 
ment on  motion  for  a  new  trial,  which  is  cer- 
tified to  by  the  trial  judge  as  having  been 
properly  settled,  is  presumed  to  have  been 
served  as  required  by  law:  Sullivan  v.  Wallace, 
73  Id.  307.  Where  a  proposed  statement  on 
motion  for  a  trial  is  served  on  the  attorney  of 
the  adverse  party  within  the  time  limited  by 
law,  and  the  proposed  amendments  thereto  are 
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adopted  by  the  moving  party,  the  statement  as 
amended  may  bo  presented  to  the  judge  or  de- 
livered to  the  clerk  for  settlement  within  any 
reasonable  time  thereafter.  Under  such  cir- 
cumstances, subdivision  3  of  this  section  does 
not  limit  the  time  within  which  to  present  the 
etatement  for  settlement:  Pendergraasv.  Cross, 

73  Cal.  475.  A  statement  is  not  requiredto  be 
filed  until  it  has  been  signed  by  the  judge, 
with  his  certificate  that  it  is  allowed;  when 
filed,  and  not  before,  it  becomes  a  part  of  the 
record:  Biagi  v.  Howes,  GO  Id.  4C9.  A  state- 
ment not  signed  nor  certified  by  the  judge  of 
the  court  below  will  not  be  considered  by  the 
appellate  court:  Sawyer  v.  Sargent,  Go  Id.  259. 
So  also  a  statement  on  a  motion  for  a  new 
trial  which  contains  no  specification  of  errors, 
or  of  particulars  wherein  the  evidence  is 
claimed  to  be  insufiicient  to  justify  the  de- 
cision, should  be  disregarded:  Silvav.  Holland, 

74  Id.  530.  An  order  refusing  to  settle  a  pro- 
posed statement  on  motion  for  a  new  trial,  on 
the  ground  that  the  same  is  so  grossly  inac- 
curate as  to  be  a  mere  pretense  and  fraud,  con- 
ceding it  to  be  appealable,  will  not  be  reviewed 
on  appeal,  when  the  record  fails  to  show  that 
the  proposed  statement  is  not  fraudulent: 
Hearst  v.  Demiison,  72  Id.  227.  But  a  writ  of 
mandate  lies  to  compel  a  referee  to  settle  a 
statement  on  motion  for  a  new  trial  in  an  ac- 
tion tried  by  him.  Upon  the  refusal  of  the 
referee  to  settle  such  statement,  the  remedy 
by  appeal,  conceding  it  to  exist,  is  inadequate: 
Careagav.  Fernald,  GG  Id.  351.  As  to  nature 
of  settlement,  see  Mellor  v.  Crouch,  7G  Id.  594. 
Where  a  motion  for  a  new  trial  is  to  be  made 
on  a  statement  of  the  case,  an  order  denying 
the  motion  before  the  statement  has  been  set- 
tled and  certified  by  the  court  is  erroneous: 
Stewart  v.  Taylor,  68  Id.  5.  Pending  an  ap- 
peal from  such  order,  the  lower  court  has  no 
authority  to  vacate  cr  set  aside  the  same:  Id. 

Specification  of  errors:  See  Heilbron  v. 
C.  d:  K.  I.  D.  Co.,  76  Cal.  8;  Shadhurne  v. 
Daly,  76  Id.  355.  Where  the  specification  of 
errors  in  a  statement  of  the  case  on  motion  for 
a  new  trial  does  not  comply  with  the  statute, 
it  will  be  disi'egarded  on  appeal;  but  if  a  par- 
ticular error  is  sufficiently  indicated,  it  will  be 
considered,  although  the  place  where  it  is 
found  is  not  correctly  given,  and  it  is  not  num- 
bered to  correspond  with  the  specification: 
Fleming  v.  A  Ibeck;  67  Id.  226.  A  notice  of  mo- 
tion for  a  new  trial,  to  be  made  upon  the  min- 
utes of  the  court,  on  the  ground  that  the 
findings  and  decision  are  not  justified  by  the 
evidence,  must  specify  the  jjarticulars  wherein 
the  evidence  is  claimed  to  be  insufficient:  Weyl 
V.  Sonoma  V.  R.  R.  Co.,  69 Id.  202.  And  where 
a  motion  for  a  new  trial  is  made  on  the  ground 
of  the  insufficiency  of  the  evidence  to  justify 
the  decision,  and  the  statement  of  the  case 
contains  no  specifications  of  the  particulars 
wherein  the  evidence  is  claimed  to  be  insuffi- 
cient, the  court,  on  the  hearing  of  the  motion, 
must  disregard  the  statement  as  to  that  ground 
for  a  new  trial :  Patent  Brick  Co.  v.  Moore,  75 
Id.  205;  Lowrie  v.  Sah,  lb  Id.  349;  Alpersx. 
Schammel,  75  Id.  590;  Hershey  v.  Kness,  75  Id. 
115;  Donohoe  v.  Mariposa  L.  &  M.  Co.,  GQ  Id. 
317;  Parker  v.  Reay,  76  Id.  103.  See  Menh  v. 
Home  Mut.  Ins.  Co.,  76  Id.  50;  Paris  v.  Raij- 
«or,  76  Id.  647.  But  a  proposed  statement  on 
motion  for  a  new  trial,  which  embodies  the 


evidence  but  fails  to  contain  a  specification  ot 
the  particulars  wherein  it  is  alleged  to  be  in- 
sulficient  to  sustain  the  verdict,  prior  to  its 
settlement  by  the  judge,  may  be  amended  by 
the  insertion  of  such  specifications  at  any  rea- 
sonable time  after  its  proposal.  In  such  a 
case,  the  limitation  of  six  months  on  the  power 
of  the  court  to  grant  amendments,  as  provided 
in  section  473  of  the  Code  of  Civil  Procedure, 
does  not  apply:  Smith  v.  City  of  Stockton,  73 
Id.  204.  Specifications  of  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient  are 
sufficient  if  they  give  the  opposite  party  notice, 
in  plain  and  direct  language,  of  the  matters 
that  will  be  urged  on  the  Jiearing:  Harnett  v. 
Central  P.  R.  R.  Co.,  decided  December  29, 
1888.  Where  the  errors  of  law  upon  which  a 
motion  for  new  trial  was  made  are  not  speci- 
fied in  the  etatement,  it  will  be  presumed  that 
they  were  disregarded  by  the  court  on  the 
hearing  of  the  motion:  Pico  v.  Cohii,  67  Id. 
258. 

660.  Review  of.  —  Order  granting  a  new 
trial  on  the  ground  of  errors  which  occurred 
during  the  trial  will  not  be  reversed  on  appeal, 
if  it  appears  that  any  errors  prejudicial  to  the 
respondent  were  committed  on  the  trial:  Estate 
of  Crazier,  74  Cal.  180.  Unless  an  order  grant- 
ing a  new  trial  has  been  made  upon  some  lef;al 
proposition,  which  may  be  considered  in  itself, 
a  stronger  showing  is  required  to  justify  the 
supreme  court  in  interfering  with  it  than  with 
an  order  refusing  a  new  trial:  Cooney  v.  Fur- 
long, 66  Id.  520. 

Order  final  as  to  superior  court.  —  The 
Code  of  Civil  Procedure  authorizes  but  one 
motion  for  a  new  trial,  and  the  order  thereon 
is  final,  so  far  as  the  superior  court  i3  con- 
cerned. Such  an  order  cannot  be  set  aside  by 
the  trial  court:  Dorland  v.  Cunningham,  GGCal. 
484.  It  is  otherwise,  however,  where  such 
order  had  been  inadvertently  or  prematurely 
made.  In  this  case,  the  order  may  be  set 
aside  on  motion:  Odd  Felloivs  Sav.  Bank  v. 
Deuprey,  66  Id.  168.  But  an  order  of  the  court 
dismissing  the  proceedings  on  a  motion  for  a 
new  trial  cannot  be  set  aside  on  an  ex  parte 
application:  Greehn  v.  Marker,  67  Id.  364.  In 
an  action  brought  in  a  justice's  court,  a  final 
judgment  was  rendered  in  favor  of  the  defend- 
ant on  a  demurrer  to  the  complaint.  The 
plaintiff  thereupon  appealed  to  the  superior 
court,  where  the  demurrer  was  again  sustained, 
without  leave  granted  to  amend.  Thereafter, 
the  plaintiff  moved  for  a  new  trial,  and  subse- 
quently filed  a  proposed  statement.  The  mo- 
tion was,  on  due  notice  given  by  the  defendant, 
stricken  off  the  calendar.  It  was  held  that  the 
action  of  the  court  was  equivalent  to  a  denial 
of  the  motion,  and  that  the  court  could  not 
afterwards  set  its  ruling  aside  and  grant  a  re- 
hearing of  the  demurrer:  Lang  v.  Superior  Court 
of  the  City  and  County  of  San  Francisco,  71  Id. 
491. 

Jurisdiction  of  cotirt  to  hear  and  de- 
termine motion  for  a  new  trial  may  be 
called  into  exercise,  either  by  a  submission  of 
the  motion  or  by  a  motion  to  deny  and  dismiss 
the  motion  for  want  of  prosecution,  upon  the 
ground  that  the  jiarty  moving  for  a  new  trial 
failed  to  serve  or  file  his  statement  or  other 
moving  papers  within  the  time  allowed  by  law: 
Odd  Fellows  Sav.  Bank  v.  Deuprey,  66  Cal.  168. 
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661.  Record  on  appeal. — Wliere  the 
record  fails  to  disclose  the  grounds  upon  which 
the  motion  for  a  new  trial  was  heard  and  de- 
termined, tlie  ruling  of  the  court  upon  the  mo- 
tion cannot  be  reviewed  on  appeal:  People  v. 
McCo[i,  71  Cal.  395.  But  on  appeal  from  an 
order  granting  a  new  trial  in  an  action  tried 
by  a  jury,  where  the  record  fails  to  show  upon 
what  ground  the  motion  was  granted,  and  the 
evidence  is  conflicting,  it  will  be  presumed 
that  the  motion  was  granted  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  support 
the  verdict:  T'ide  Land  Reclamation  Co.  v.  Cun- 
ningham, 71  Id.  221.  A  notice  of  intention  to 
move  for  a  new  trial  and  the  evidence  of  its 
service  anil  filing  constitute  no  part  of  the 
judgment  roll,  and  if  not  embodied  in  the  bill 
of  exceptions,  will  not  be  considered  on  appeal 
for  the  purpose  of  determining  when  it  was 
served  and  filed:  Heine  v.  Treadwell,  72  Id. 
217;  Alpers  v.  Schammel,  75  Id.  590;  see  also 
Dominguez  v.  Mascotti,  74:  Id.  2G9;  Hook  v. 
Hall,  G8  Id.  22.  And  hence  an  alleged  error 
in  refusing  a  new  trial  on  the  ground  that  the 
verdict  is  against  law,  because  unsupported  by 
the  evidence,  will  not  be  considered  on  appeal 
from  the  order  refusing  the  new  trial,  when 
the  notice  of  intention  to  move  for  a  new  trial 
is  not  made  jiart  of  the  record:  A  Ipers  v.  Scham- 
mel, 75  Id.  590.  Aiid  where  a  motion  for  a  new 
trial  is  denied,  it  will  not  be  pres^^med  from 
the  mere  fact  that  a  statement  or  aflSdavits 
were  filed  that  a  notice  of  the  motion  was  given 
or  waived:  Dominguez  v.  Mascotti,  75  Id.  269. 

Judgment  roil.  —  On  an  appeal  from  an 
order  refusing  a  new  trial,  the  judgment  roll 
must  1)0  embodied  in  the  transcript:  Kimple  v. 
Conway,  69  Cal.  71. 

664.  Entry.  — A  judgment  upon  a  ver- 
dict rendered  Saturday  night  will  not  be  in- 
valid, althougli  not  entered  until  Monday,  the 
statute  being  purely  directory,  and  not  manda- 
tory: Bund])  v.  3Iaginess,  76  Cal.  5.32.  Under 
this  section  and  section  561,  subdivision  4,  pro- 
viding as  a  penalty  that  the  action  shall  be  dis- 
missed when  judgment  is  not  entered  within 
six  montlis  after  verdict,  the  court  does  not 
lose  jurisdiction  of  the  cause  if  judgment  is 
entered  within  six  months  after  the  verdict  is 
rendered:    Waters  v.  Dumas,  75  Id.  563. 

667.      Judgment  in  replevin. — In  an 

action  to  recover  tlie  possession  of  personal 
property,  or  its  value,  with  damages  for  its  de- 
tention, a  judgment  for  the  plaintifT  must  be 
in  the  alternative  form  prescribed  by  this  sec- 
tion: Stewart  V.  Taglor,  68  Cal.  5;  McCae  v. 
Tunstead,  66  Id.  486;  Brichman  v.  Ross,  67  Id. 
601;  see  Burke  v.  Koch,  75  Id.  356.  A  defend- 
ant who  recovers  a  judgment  in  an  action  of 
replevin,  where  the  property  has  been  delivered 
to  the  plaintiff,  is  entitled  to  a  judgment  for 
a  return  of  all  the  property,  and  if  it  cannot 
be  returned,  then  to  a  judgment  for  the  value 
of  the  whole.  It  is  not  necessary  that  tlie  sep- 
arate value  of  each  article  sued  for  bo  found 
by  tlie  court:  Whetmore  v.  Rupe,  65  Id.  237; 
see  Myers  v.  Moulton,  71  Id.  498.  An  action 
was  brought  in  a  justice's  court  for  the  claim 
and  delivery  of  certain  personal  property,  or 
for  its  value  in  case  a  delivery  could  not  be 
had,  and  for  damages  for  the  detention  thereof. 
The  jury  returned  a  general  verdict  in  favor  of 


the  plaintiff,  less  damages  claimed,  but  did 
not  find  in  their  verdict  the  value  of  the  prop- 
erty. The  justice  thereupon  entered  judgment 
in  favor  of  the  plaintiff  for  the  return  of  the 
property,  or  for  its  value,  as  alleged  in  the  com- 
plaint, in  case  a  return  could  not  be  had.  It 
was  held  that  the  judgment  was  not  void,  al- 
though the  verdict  was  erroneous  in  not  spe- 
cificially  finding  the  value  of  the  property,  and 
that  a  writ  of  mandate  would  lie  to  compel 
the  justice  to  issue  an  execution  thereon: 
Hogue  v.  Fanning,  73  Id.  54.  In  such  a  case,  a 
judgment  that  the  plaintiff  have  and  recover 
"the  possession  of  the  personal  property  in  the 
complaint  herein  described  "  is  not  void  for 
uncertainty,  if  the  complaint  specifically  de- 
scribes the  property  sued  for:  Id. 

668.  Dismissal.  —  Under  this  section  and 
section  581,  requiring  in  the  dismissal  of  cer- 
tain actions  an  entry  of  such  dismissal  in  the 
clerk's  register,  and  also  an  entry  of  the  judg- 
ment in  the  judgment-book,  an  action  is  not 
dismissed  until  the  judgment  is  entered  as  re- 
quired, though  the  dismissal  be  properly  en- 
tered in  the  register:  Pagev.  Superior  Court,  76 
Cal.   372. 

670.  Judgment  roU:  See  Weeks  v.  Gold 
Mining  Co.,  73  Cal.  601.  A  stipulation  en- 
tered in  the  minutes,  waiving  any  claim  by 
adverse  possession  or  under  the  statute  of 
limitations,  constitutes  no  part  of  the  judg- 
ment roll:  Spreckels  v.  Ord,  72  Id.  88. 

681.  Time  for  issuance.  —  Under  sec- 
tions 958  and  1034  of  the  Code  of  Civil  Pro- 
cedure, the  five  years  within  which  an 
execution  may  be  issued  on  a  judgment  for 
costs  incurred  in  the  supreme  court  on  an  ap- 
peal from  a  judgment  commences  to  run  from 
the  time  that  a  minute  of  the  judgment  of  the 
supreme  court  is  entered  on  the  docket  of  the 
lower  court:  McMann  v.  Superior  Court,  74 
Cal.  106. 

Superior  court  has  power  to  recall 
execution  which  had  been  improperly  issued 
after  the  expiration  of  the  time  allowed  by 
law  for  its  issuance,  and  to  order  the  sheriff  to 
refund  money  collected  by  him  thereon:  Mc- 
Mann V.  Superior  Court,  74  Cal.  100. 

688.  Judgment.  —  A  judgment  is  but 
the  evidence  of  a  debt,  and  as  such  is  not  sub- 
ject to  levy  or  sale  under  execution:  Dore  v. 
Dougherty,  72  Cal.  232;  see  McBride  v.  Fallon, 
65  Id.  301 ;  Latham  v.  Blake,  decided  May  14, 
1888;  S.  C,  77  Cal.  646.  An  appellant  claimed 
to  be  entitled  to  the  money  due  upon  the  judg- 
ment in  question  under  an  execution  sale.  Tlio 
execution  was  issued  out  of  a  justice's  court 
against  the  person  in  whose  favor  the  judg- 
ment was  rendered.  Tiie  levy  of  the  execu- 
tion was  made  by  the  sheriff,  who  delivered  to 
and  left  with  the  judgment  debtor  a  copy  of 
the  writ,  with  a  notice  in  writing  that  he.  lev- 
ied upon  the  judgment,  particularly  describing 
it,  and  also  upon  all  moneys,  goods,  credits, 
cfifects,  debts  due  or  owing,  or  under  his  con- 
trol, and  requesting  him  not  to  pay  or  transfer 
the  same  to  any  one  except  tlio  sheriff.  It  was 
held  that  the  service  of  the  writ  and  notice  on 
the  judgment  debtor  was  not  a  levy  on  tlie  judg- 
ment as  such,  but  a  garnishment  of  the  money 
due  thereon:  Dore  v.  Dougherty,  72  Cal.  232. 
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690.   Property  exempt  from  execution. 

Sec.  690.  The  following  property  is  exempt  from  execution,  except  as 
herein  otherwise  specially  provided:  — 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two  hundred  dollars, 
belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table,  and  kitchen  furniture  belonging  to  the 
judgment  debtor,  including  one  sewing-machine,  stoves,  stovepipes,  and 
furniture,  wearing  apparel,  beds,  bedding,  and  bedsteads,  hanging  pictures, 
oil  paintings  and  drawings,  drawn  or  painted  by  any  member  of  the  family, 
and  family  portraits  and  their  necessary  frames,  provisions  actually  provided 
for  individual  or  family  use  sufficient  for  three  months,  and  three  cows  and 
their  sucking  calves,  four  hogs  with  their  sucking  pigs,  and  food  for  such 
cows  and  hogs  for  one  month. 

3.  The  farming  utensils  or  implements  of  husbandry  of  the  judgment 
debtor;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their  harness,  one 
cart  or  wagon,  and  food  for  such  oxen,  horses,  or  mules  for  one  month;  also, 
all  seed,  grain,  or  vegetables  actually  provided,  reserved,  or  on  hand  for  the 
purpose  of  planting  or  sowing  at  any  time  within  the  ensuing  six  months, 
not  exceeding  in  value  the  sum  of  two  hundred  dollars,  and  seventy-five  bee- 
hives, and  one  horse  and  vehicle  belonging  to  any  person  who  is  maimed  or 
crippled,  and  the  same  is  necessary  in  his  business. 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  necessary  to  carry  on 
his  trade;  the  not-arial  seal,  records,  and  office  furniture  of  a  notary  public; 
the  instruments  and  chest  of  a  surgeon,  physician,  surveyor,  or  dentist  neces- 
sary to  the  exercise  of  their  profession,  with  their  professional  libraries  and 
necessary  office  furniture;  the  professional  libraries  of  attorneys,  judges, 
ministers  of  the  gospel,  editors,  school-teachers,  and  music  teachers,  and 
their  necessary  office  furniture;  also,  the  musical  instruments  of  music 
teachers  actually  used  by  them  in  giving  instructions,  and  all  the  indexes, 
abstracts,  books,  papers,  maps,  and  office  furniture  of  a  searcher  of  records 
necessary  to  be  used  in  his  profession. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value  the  sum  of 
five  hundred  dollars;  also,  his  sluices,  pipes,  hose,  windlass,  derrick,  cars, 
pumps,  tools,  implements,  and  appUances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate  sum  of  five  hundred 
dollars;  and  two  horses,  mules,  or  oxen,  with  their  harness,  and  food  for  such 
horses,  mules,  or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear;  and  also  his  mining 
claim,  actually  worked  by  him,  not  exceeding  in  value  the  sum  of  one  thou- 
sand dollars. 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  harness,  and  one  cart  or 
wagon,  one  dray  or  truck,  one  coupe,  one  hack  or  carriage,  for  one  or  two 
horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster,  ped- 
dler, hackman,  teamster,  or  other  laborer  habitually  earns  his  living,  and  one 
ho^e,  with  vehicle  and  harness  or  other  equipments,  used  by  a  physician, 
surgeon,  constable,  or  minister  of  the  gospel,  in  the  legitimate  practice  of 
his  profession  or  business,  with  food  for  such  oxen,  horses,  or  mules  for  one 
month. 
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7.  One  fishing  boat  and  net,  not  exceeding  the  total  value  of  five  hundred 
dollars,  the  property  of  any  fisherman,  by  the  lawful  use  of  which  he  earns  a 
livelihood. 

8.  Poultry  not  exceeding  in  value  twenty-five  dollars. 

9.  The  earnings  of  the  judgment  debtor  for  his  personal  services  rendered 
at  any  time  within  thirty  days  next  preceding  the  levy  of  execution  or  attach- 
ment, when  it  appears,  by  the  debtors'  afiidavit,  or  otherwise,  that  such  earn- 
ings are  necessary  for  the  use  of  his  family,  residing  in  this  state,  supported 
in  whole  or  in  part  by  his  labor;  but  where  debts  are  incurred  by  any  such 
person,  or  his  wife  or  family,  for  the  common  necessaries  of  life,  the  one  half 
of  such  earnings  above  mentioned  are  nevertheless  subject  to  execution,  gar- 
nishment, or  attachment  to  satisf}'  debts  so  incurred. 

10.  The  shares  held  by  a  member  of  a  homestead  association  duly  incor- 
porated, not  exceeding  in  value  one  thousand  dollars,  if  the  person  holding 
the  shares  is  not  the  owner  of  a  homestead  under  the  laws  of  this  state. 
All  the  nautical  instruments  and  wearing  apparel  of  any  master,  officer,  or 
seaman  of  any  steamer  or  other  vessel. 

11.  All  moneys,  benefits,  privileges,  or  immunities  accruing  or  in  any  man- 
ner growing  out  of  any  life  insurance  on  the  life  of  the  debtor,  if  the  annual 
premiums  paid  do  not  exceed  five  hundred  dollars. 

12.  All  fire-engines,  hooks  and  ladders,  with  the  carts,  trucks,  and  car- 
riages, hose,  buckets,  implements,  and  apparatus  thereunto  appertaining, 
and  all  furniture  and  uniforms  of  any  fire  company  or  department  organized 
under  any  laws  of  this  state. 

13.  All  arms,  uniform,  and  accouterments  required  by  law  to  be  kept  by 
any  person,  and  also  one  gun,  to  be  selected  by  the  debtor. 

14.  All  court-houses,  jails,  public  offices  and  buildings,  lots,  grounds,  and 
personal  property,  the  fixtures,  furniture,  books,  papers,  and  appurtenances 
belonging  and  pertaining  to  the  jail  and  public  offices,  belonging  to  any 
county  or  to  any  city  and  county  of  this  state,  and  all  cemeteries,  public 
squares,  parks,  and  places,  public  buildings,  town  halls,  markets,  buildings 
for  the  use  of  fire  departments  and  military  organizations,  and  the  lots  and 
grounds  thereto  belonging  and  appertaining,  owned  or  held  by  any  town  or 
incorporated  city,  or  dedicated  by  such  town  or  city,  to  health,  ornament,  or 
public  use,  or  for  the  use  of  fire  or  military  company,  organized  under  the 
laws  of  this  state.  No  article,  however,  or  species  of  property  mentioned  in  this 
section,  is  exempt  from  execution  issued  upon  a  judgment  recovered  for  its 
price,  or  upon  a  judgment  of  foreclosure  of  a  mortgage  thereon.  [Amendment 
approved  March  11,  1887;  Statutes  and  Amendments  1887,  99.] 

Notes  of  Decisions  Applicable  to  Sections  690-958. 

690.      Exemption,    a    personal    privi-  in  tho  hands  of  the  officer  being  insufficient  to 

lege. —  Exemption  of  property  from  execution  satisfy  tho  writ,  tho  debtor  to  make  good  his 

is  a  personal  privilege  which  may  bo  claimed  claim  of  exemption  must  offer  to  surrender  to 

or  waived  at  tho  option  of  the  debtor:  Kcybcrs  the  officer  the  other  property  of  the  same  gen- 

V.  MrComher,  G7  Cal.  395.  eral  kind  subject  to  execution,  or  so  much  as 

How  and  when  xaust  bo  claimed.  —  may  bo  necessary  to  satisfy  the  writ,  and  fail- 
Where  a  debtor  has  more  property  of  a  par-  ing  to  do  so,  he  is  not  entitled  to  recover 
ticular  kind  than  is  exempt  from  execution,  against  tho  officer  for  an  unlawful  seizure: 
and  a  writ  is  levied  upon  a  portion  thereof,  Kci/hers  v.  McComhcr,  67  Cal.  395.  Tho  right 
leaving  as  much  as  the  law  exempts,  and  to  claim  tho  exemption  of  personal  property 
tliereaftcr  the  debtor  claims  as  exempt  a  por-  from  execution  is  waived  by  a  failure  of  the 
tion  of  the  property  levied  upon,  the  residue  debtor  to  exercise  it;   and  the   fact  that  ha 
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Tnigbt  have  claimed  it  will  not  be  sufficient  ag 
against  his  creditors  to  impart  validity  to  a 
Balo  of  tlio  iJrojjerty  without  an  actual  and 
continued  change  of  possession:  Barton  v. 
Broirn,  08  Cal.  11. 

Right  to  exemption  out  of  firm  prop- 
erty:   .See  Covjun  v.  Creditors,   11  Cal.  403. 

Colts  —  Horses:  See  Murphy  v.  Harris,  11 
Cal.  19t. 

Stallion. —  A  plaintiff  resided  with  his  fam- 
ily on  a  farm  from  which  he  mainly  derived 
his  support  by  cultivating  it,  but  also  carried 
on  other  business  not  connected  witli  the  farm. 
He  was  the  owner  of  a  stallion  used  as  a  work- 
horse on  the  farm,  in  addition  to  his  service  as 
a  stallion,  and  owned  other  horses  which  were 
pledged  for  a  debt  and  in  the  possession  of  the 
pledgee.  It  was  held  that  the  plaintiflf  was 
engaged  in  farming,  and  that  the  stallion  was 
exempt  from  execution  under  this  section:  Mc- 
C'ue  V.  Tiaixieu'l,  Go  Cal.  50G. 

Thrashing-machine,  exemption  of:  See 
lure  Dallunn,  71  Cal.  7-1. 

Several  implements  of  same  character 
cannot  be  set  apart:  In  re  Baldwin,  71  Cal.  74. 

Creditors  may  oppose  without  filing 
written  objections.  —  On  an  application  by 
an  insolvent  debtor  to  have  certain  property 
set  aside  to  him  as  exempt  from  execution,  the 
creditors  may  appear  and  object  to  the  prop- 
erty being  set  aside,  witliout  filing  any  paper 
setting  forth  their  objections:  In  re  Baldioin, 
71  Cai.  74. 

691.     Sheriff  acts  as  ofiBcer  of  court. 

—  A  sheriff,  in  enforcing  an  execution,  acts  as 
an  officer  of  the  court,  and  under  color  of  its 
process:  McMann  v.  Superior  Court,  74  Cal. 
106. 

Receipt  of  excess  not  presumed. —  The 
receipt  by  an  execution  debtor  of  the  excess 
of  the  proceeds  arising  from  an  execution  sale 
will  not  be  presumed:  Riddell  v.  Han-ell,  71 
Cal.  254. 

Designation  of  property  to  be  levied 
on. —  Under  section  ISv)  of  the  Practice  Act  of 
1850,  an  execution  debtor  had  the  right  of 
designating  the  property  to  be  levied  upon, 
but  he  could  not  defeat  a  levy  by  neglecting  or 
refusing  to  exercise  the  right;  and  in  the  ab- 
sence of  a  showing  that  sucli  right  was  exer- 
cised by  the  debtor  and  disregarded  by  the 
officer,  the  former  cannot  be  heard  to  com- 
plain, nor  can  a  stranger  to  the  writ,  having 
no  interest  in  or  lien  upon  the  property  seized, 
question  the  regularity  of  the  levy  for  such 
cause:  Frinh  v.  Roe,  70  Cal.  296. 

Satisfied  judgment.  —  A  sale  of  land 
under  an  execution  issued  upon  a  satisfied 
judgment  is  void,  and  does  not  affect  the  title: 
Reynolds  v.  Lincoln,  71  Cal.  183. 

693.  Notice  of  sale  —  Infox'mality  in. 

—  A  failure  to  give  the  proper  notice  of  a  sale 
of  real  estate  under  an  execution  does  not  in- 
validate the  sale:  Frink  v.  Roe,  70  Cal.  296. 

694.  Defect  in  title  of  debtor— Pur- 
chaser with  notice. — A  purchaser  at  an  exe- 
cution sale  of  sliares  of  stock  in  a  corporation, 
having  notice  that  the  execution  debtor  is  not 
the  owner  thereof,  acquires  no  better  title 
thereto  than  was  possessed  by  the  latter: 
Blakeman  v.  Puget  Sound  Iron  Co.,  72  Cal.  321. 


Sale  of  interest  of  a  partner.  —  A  sheriff, 
in  enforcing  a  writ  of  execution  against  a  mem- 
ber of  a  partnership,  should  take  possession  of 
the  partnership  property  and  sell  the  interest 
of  the  execution  debtor  therein,  and  he  may 
deliver  the  possession  of  the  entire  property  to 
the  purchaser,  who  becomes  a  tenant  in  com- 
mon with  the  other  partner.  Such  seizure, 
sale,  and  delivery  of  possession  is  not  a  conver- 
sion of  the  other  partner's  interest,  although 
at  the  time  of  the  levy  and  sale  the  execution 
debtor  would  have  liad  no  interest  in  the  part- 
nership property  had  there  been  an  account- 
ing between  the  partners:  Wright  v.  Ward,  05 
Cal.  525. 

Several  lots  sold  en  masse.  —  The  mere 
fact  that  several  separate  tracts  of  land  belong- 
ing to  an  execution  debtor  were  sold  at  the 
execution  sale  en  masse  is  not  sufficient  to  ren- 
der the  sale  void:  Riddell  v.  IJarrell,  71  Cal. 
254.  And  where  several  water  ditches  and 
water  riglits  appertaining  to  them  constitute  a 
single  connected  system  of  water  supply,  so 
that  some  of  the  ditches  would  be  useless  if 
owned  and  held  by  different  parties,  they  may 
be  sold  under  execution  as  a  single  parcel: 
Gleason  v.  Hill,  05  Id.  17.  The  title  to  land 
obtained  under  a  judgment  cannot  be  collater- 
ally attacked  on  the  ground  that  tlie  land  was 
sold  en  inasse,  the  period  for  redemption  having 
expired:  Grerjory  v.  Bovier,  11  Id.  121. 

In  action  to  enjoin  sale  under  execu- 
tion issued  upon  a  judgment  rendered  by  a 
justice  of  the  peace,  the  complaint  must  allege 
that  the  plaintiff  was  neither  served  with  the 
summons  nor  appeared  in  the  action  in  which 
the  judgment  was  rendered;  an  allegation  that 
he  had  no  knowledge  of  the  judgment  for  more 
than  thirty  days  after  its  rendition  is  not  suffi- 
cient: Farrington  v.  Broiun,  05  Cal.  320. 

Action  to  set  aside  sale:  See  Hausling 
V.  Hausman,  73  Cal.  270.  In  an  action  by 
a  junior  judgment  creditor  to  set  aside  a 
prior  judgment  and  execution  sale  of  the 
property  of  the  debtor  on  the  ground  of  fraud, 
the  complaint  need  not  allege  that  an  exe- 
cution had  been  issued  and  retui-ned  unsatis- 
fied, where  it  is  averred  that  the  judgment 
debtor  has  not  and  never  had  any  prop- 
erty except  that  sold  under  the  fraudulent 
judgment:  Lee  v.  Orr,  70  Cal.  398. 

701.  Redemption  by  tenant  in  com- 
mon.—  Under  this  section,  a  redemption  of 
land  by  a  tenant  in  common,  after  a  sale  un- 
der a  foreclosure  of  mortgage  executed  by  all 
the  co-tenants,  puts  an  end  to  the  sale,  and 
restores  the  parties  to  tlieir  original  title: 
Calkins  v.  Steinhach,  06  Cal.  117. 

702.  Redemption  by  judgment  debtor. 

—  Under  this  section,  a  judgment  debtor 
whose  lands  have  been  sold  under  execution 
may  redeem  the  same  from  the  purchaser  with- 
out paying  the  amount  of  a  prior  judgment 
against  him  held  by  a  partnership  of  which 
the  purchaser  is  a  member:  Campbell  v.  Oaks, 
OS  Cal.  222. 

703.  Sale  under  execution  —  What  es- 
tate passes  by.  —  On  a  sale  of  real  property 
under  execution,  the  interest  or  estate  of  the 
judgment  debtor  in  the  property  at  the  date 
of  the  sale  passes  to  the  purchaser,  although 
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acquired  after  the  lovy  of  the  execution:  Frinh 
V.  Roe,  70  Cal.  290. 

Title  of  purchaser.  —  On  a  sale  of  land 
under  an  execution,  the  title  of  the  purchaser 
does  not  depend  on  the  sheriff's  return  to  the 
writ.  The  title  relates  back  to  and  takes  pri- 
ority from  the  date  of  the  judgment  lien,  and 
not  froai  the  date  of  any  real  or  pretended 
statutory  levy:  Hihberd  v.  Sniith,  67  Cal.  547. 

Sheriff's  deed.  —  A  sheriff's  deed  of  land 
sold  at  an  execution  sale,  which  describes  the 
property  intended  to  be  conveyed  solely  by  a 
general  reference  to  a  non-official  map,  in  or- 
der to  be  operative  must  clearly  identify  the 
particular  map  referred  to;  and  the  deed  is  void 
for  uncertainty  when  the  reference  contained 
therein  is  equally  applicable  to  two  different 
maps,  and  in  an  action  founded  thereon,  parol 
evidence  of  the  sheriff  to  identify  the  one  re- 
ferred to  is  inadmissible:  Cadioaladcr  v.  Nash, 
73  Cal.  43.  In  an  action  to  enjoin  a  sheriff 
from  executing  a  deed  to  a  purchaser  of  real 
estate  sold  by  him,  the  complaint  must  allege 
facts  which  show  that  in  an  action  of  eject- 
ment foxinded  on  such  a  deed  he  would  be  re- 
quired to  offer  evidence  to  overcome  the  effect 
of  the  deed.  A  complaint  w^hich  alleges  that 
the  sheriff  levied  upon  the  property  under  a 
writ  of  execution  issued  in  a  certain  action, 
but  omits  to  allege  the  rendition  of  a  judg- 
ment, is  fatally  defective.  An  allegation  that 
the  deed,  if  executed,  would  be  a  cloud  upon 
the  title  of  the  plaintiff,  is  a  mere  conclusion  of 
law:  ScJm>/ler  v.  Brou<jhtoii,  65  Id.  252.  It  is 
error  to  admit  a  constable's  deed  as  evidence 
of  title  without  proof  of  the  judgment  and 
execution  under  which  the  constable  acted: 
Peterson  v.   WeUsbein,  75  Id.  174. 

Assignment  of  certificate  of  purchase. 

—  Where  a  purchaser  of  land  at  a  sheriff's 
sale,  after  the  time  for  redemption  has  ex- 
pired, quitclaims  his  interest  in  the  land  be- 
fore a  sheriff's  deed  is  given,  the  quitclaim 
deed  is  equivalent  to  a:i  a.ssigument  of  the 
sheriff's  certificate  of  sale,  and  if  the  sheriff 
afterward  execute  a  deed  to  the  purchaser,  the 
same  is  void  as  between  the  parties:  Ward  v. 
Doiiqherty,  75  Cal.  240. 

Ejectment.  —  In  ejectment,  where  plaintiff 
claims  through  a  sheriff's  sale  under  an  execu- 
tion issued  on  a  judgment  for  a  balance  due  on 
a  mortgage  deljt  after  the  sale  of  the  mort- 
gaged premises  under  foreclosure,  the  docket- 
ing of  the  judgment  for  the  deficiency,  and  the 
return  of  the  sheriff  in  the  foreclosure  pro- 
ceedings, should  be  shown  by  the  record  itself: 
Leviston  v.  Hennlmjer,  11  Cal.  461. 

707.    Liability  for  rents  and  profits. 

—  Under  this  section,  the  purchaser  of  real 
property  at  an  execution  sale  from  the  time 
of  sale  until  a  redemption,  and  a  redemp- 
tioner  from  the  time  of  his  redemption  until 
another  redemption,  is  entitled  to  receive 
from  the  tenant  in  possession  the  rents  of  the 
property  sold,  or  the  value  of  the  use  and  oc- 
cupation thereof.  This  right  is  not  limited  to 
cases  where  there  is  a  redemption.  It  begins 
at  the  time  of  the  purchase,  and  continues  un- 
til a  redemption  is  made,  or  if  there  bo  no 
redemption,  then  until  the  time  allowed  for 
redemption  has  expired:  Walker  v.  McCuslxr, 
71  Cal.  594.  Where  real  property  is  sold  at  a 
foreclosure  sale,  a  party  to  the  foreclosure  suit 


who  thereafter  remains  in  its  possession,  under 
a  claim  of  title  which  is  subject  to  the  mort- 
gage, is  a  "tenant  in  possession,"  within  the 
meaning  of  this  section,  and  liable  as  such  to 
account  to  the  purchaser  in  an  action  in  as- 
sumjpdt  for  the  value  of  the  use  and  occupa- 
tion: Id. 

Mortgagee  purchasing  at  foreclosure 
sale,  right  of  to  rents  and  profits:  Pendola  v. 
Alexnndersou,  67  Cal.  337. 

Purchase  for  benefit  of  another.  —  A 
purchaser  of  real  property  at  an  execution 
sale,  who  receives  the  certificate  of  sale  and 
the  sheriff's  deed  in  his  own  name,  but  in  real- 
ity for  the  benefit  of  another,  is  a  trustee  of 
an  express  trust,  and  as  such  may  maintain  an 
action  against  the  tenant  in  possession  for  the 
value  of  the  use  and  occupation,  without  join- 
ing the  person  for  who:-e  benefit  the  purchase 
was  made:    Walker  v.  McC usher,  71  Cal.  504. 

714.  Order  for  examination  —  Affida- 
vit for.  —  Where  an  execution  has  been  re- 
turned unsatisfied,  an  order  directing  a  judg- 
ment debtor  to  appear  before  a  referee  to 
answer  concerning  his  property  is  not  void  be- 
cause the  affidavit  of  the  judgment  creditor  on 
which  it  was  issued  was  not  filed  until  the  fil- 
ing of  the  report  of  the  referee,  if  the  judgment 
debtor,  after  Ijeing  served  with  the  affidavit 
and  order,  appeal's  before  the  referee,  and  sub- 
mits to  the  examination  without  objection: 
Collins  V.  Anrjell,  72  Cal.  513.  In  supplemen- 
tary proceedings  under  this  section,  after  au 
execution  has  been  returned  unsatisfied,  the 
judgment  creditor  is  entitled  to  an  order  di- 
recting the  judgment  debtor  to  appear  and  an- 
swer concerning  his  property,  without  making 
any  affidavit  therefor:  Collins  v.  Angell,12  Cal. 
513.  In  such  proceedings,  an  order  directing 
the  judgment  debtor  to  assign  all  his  right, 
title,  and  interest  in  certain  letters  patent  of 
the  United  States  cannot  be  assailed  on  the 
ground  that  it  does  not  appear  that  he  has  any 
property  therein,  when  the  evidence  on  that 
point  is  conflicting:  Id. 

Appointm.ent  of  receiver:  See  Hahenicht 
V.  Lissak,  decided  March  8,  1SS9. 

720.  Proceedings  not  a  npw  action  — 
Assignment  of  judgment.  —  Supplemen- 
tary proceeding?,  whether  had  before  or  after 
the  return  of  the  execution  unsatisfied,  are  not 
in  the  nature  of  a  new  action,  and  an  order 
rendered  therein  in  favor  of  the  judgment 
cretlitor,  directing  the  judgment  debtor  to  as- 
sign certain  property  in  satisfaction  of  the 
judgment,  will  not  bo  reversed,  although  the 
judgment  creditor  states  in  his  affidavit  for 
the  order  of  examination  that  he  had  assigned 
the  judgment,  and  only  has  a  contingent^ in- 
terest therein:  Collins  v.  Angell,  72  Cal.  513. 
In  such  proceedings,  the  judgment  debtor  is 
not  entitled,  uuder  section  3SU  of  the  Code  of 
Civil  Procedure,  to  apply  for  leave  to  inter- 
plead the  judgment  creditor  wnth  other  per- 
sons, to  compel  them  to  litigate  their  respective 
claims  to  the  property  ordered  to  be  assigned: 
Id. 

736.     There  can  be  but  one  action  for 

the  recovery  of  a  del.)t  secured  by  mortgage, 
and  the  proceeds  of  the  sale,  of  the  mortgaged 
premises  constitute  the  primary  fund  out  ol 
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which  the  mortgage  debt  must  be  paid:  Porter 
V.  MuUer,  G5  Cal.  512.  Tliis  provision  does 
not  prevent  a  mortgagee,  who  also  ha.5  the  title 
to  property  purchased  jointly  with  his  debtor, 
but  conveyed  to  the  debtor  separately  as  fur- 
ther security,  from  foreclosing  the  mortgage, 
waiving,  if  ho  chooses,  the  security  of  the  other 
property:  Bull  v.  Coe,  11  Id.  54. 

Mortgage  for  definite  sum,  but  in- 
tended as  security  to  the  mortgagee  for  ad- 
vances on  account  of  the  mortgagor,  can  only 
be  enforced  to  the  extent  of  such  advances: 
Vo'/an  V.  CamiiiPttl,  05  Cal.  438. 

Bar  of  mortgage  debt.  —  A  mortgagee  is 
not  entitled  to  luivc  his  mortgage  foreclosed, 
when  the  debt  to  .secure  which  it  was  given  is 
barred  by  tlie  statute  of  limitations:  Booth  v. 
IIoskhh%  75  Cal.  271. 

Jurisdiction  —  Action  againot  husband 
and  wife.  —  Where  aa  action  to  foreclose  the 
mortgage  is  brought  against  the  husband  and 
wife,  and  process  is  served  upon  both,  the 
court  acquires  jurisdiction  of  the  person  of  the 
wife  as  well  as  of  tlie  subject-matter  of  the  ac- 
tion; and  a  decree  of  foreclosure  entered 
therein  is  not  void  because  the  wife  did  not  ap- 
pear, but  was  represented  by  an  attorney  em- 
ployed by  the  husband  without  her  knowletlge 
or  consent,  who  appeared  and  answered  for 
her:  Fit-i/emld  v.  Fernandez,  71  Cal.  504. 

Implied  promise.  —  On  the  foreclosure 
of  a  mortgage,  the  court,  with  the  consent  of 
the  plaintifl',  allowed  a  credit  to  the  mort- 
gagor for  a  sum  which  he  was  bound  to  pay 
to  a  third  party,  but  for  which  the  mort- 
gagee was  not  liable.  The  mortgagor  executed 
a  second  mortgage  for  the  amount  of  the  re- 
duction. Subsequently  the  judgment  of  fore- 
closure of  the  firot  mortgige  was  satisfied  by  a 
judicial  sale.  It  was  held, — 1.  Tliat,  having 
riHceived  the  full  benefit  of  the  credit,  there 
was  an  implied  promise  by  the  mortgagor  to 
repay  the  amount,  and  that  this  was  a  suffi- 
cient consideration  for  the  second  mortgage; 
2.  That  the  cause  of  action  upon  the  second 
mortgage  accrued  at  the  date  of  the  rendition 
of  the  judgment  upon  wliich  the  credit  was 
given:  De  Celts  v.  Porter,  65  Cal.  3. 

Subsequent  mortgages  —  Action  by 
after  foreclosure  of  prior  mortgage.  — 
The  holder  of  a  note  secured  by  a  second 
mortgage  cannot,  after  foreclosure  of  the  prior 
mortgage  by  a  suit  to  which  ho  was  made  a 
party  defendant,  and  in  which  all  his  rights 
might  have  been  settled,  maintain  an  action 
on  the  note  against  the  maker:  Brown  v.  Wil- 
lis, G7  Cal.  285. 

Accounting  between  mortgagee  and 
mortgagor.  —  In  stating  the  accouut  between 
the  parties,  the  court  credited  the  defendant 
with  all  sums  of  monej'  paid  out  by  him  for 
the  plaintiff,  and  for  taxes  and  improvements 
upon  the  property,  and  also  with  his  expenses 
and  a  reasonable  compensation  for  his  time 
while  attending  to  the  plaintiff's  business, 
with  interest  on  the  several  sums  at  the  rate 
of  ten  per  cent  per  annum;  but  it  refused  to 
credit  him  with  the  expenses  of  a  certain  law- 
suit brought  against  him  by  a  third  person. 
The  court  charged  Iiini  with  the  value  of  the 
rents  and  profits  of  the  land  while  he  held 
possession  of  it,  with  the  amount  of  a  mort- 
gage he  had  placed  upon  the  land  and  had  not 
paid,  and  with  the  value  of  certain  work  and 


labor  performed  by  the  plaintiff  on  another 
farm  owned  by  the  defendant.  It  was  held 
that  the  account  was  pi'opcrly  stated:  Ilusheon 
V.  Husheon,  71  Cal.  4U7. 

Death,  of  mortgagor.  —  After  a  claio' 
fouiulcil  upoi  a  note  secured  by  a  mortgagp 
ha3  been  duly  ])re3ented  to  the  pergonal  reprf 
sentative  of  a  deceased  mortgagor,  and  allov.e* 
and  approved,  the  right  of  the  mortgagee  to 
maintain  an  action  to  foreclose  the  mortgage 
is  not  affected  by  the  statute  of  limitatio.i.s, 
pending  the  proceedings  for  the  .settlement  of 
the  estate  of  the  mortgagor:  German  S.  <i;  L. 
Soc.  V.  Hutchimon,  G8  Cal." 52. 

Parties:  See  Wise  v.  Griffith,  decided  Jan- 
uary' 25,  1889.  A  grantee  of  land  subject  to  a 
mortgage  is  a  necessary  party  to  a  suit  to  fore- 
close a  mortgage:  Porter  v.  MuUer,  G5  Cal. 
512;  but  in  an  action  against  an  administrator, 
the  heirs  of  the  deceased  mortgagor  are  not: 
Bayly  v.  Muelte,  05  Id.  345.  AVhere  a  mort- 
gage is  executed  by  a  husband  alone,  upon 
property  claimed  by  him  and  his  wife  as  a 
homestead,  the  latter  is  a  proper  party  de- 
fendant in  an  action  to  foreclose:  Fitzrjei-ald  v, 
Ferivmdez,  71  Id.  504.  In  an  action  to  fore- 
close a  mortgage  executed  bj'^  a  married 
woman,  and  to  reform  the  certificate  of  the 
notary  before  whom  the  same  was  acknowl- 
edged, the  notary  is  not  a  necessary  party  de- 
fendant: Hutchinson  v.  Ainsivorth,  73  Id.  452. 
A  person  who  sets  up  a  claim  to  the  land  ad- 
verse and  paramount  to  that  of  the  mortgagor, 
and  who  therefore  denies  the  efficacy  of  the 
mortgage  as  a  lien  on  his  own  title,  cannot 
properly  be  joined  as  a  co-defendant.  If  he  is 
joined,  such  adverse  claim  cannot  be  tried  in 
the  action;  and  a  decree  of  foreclosure  ren- 
dered therein  will  not  affect  his  rights  of  pri- 
ority: McComh  v.  Spangler,  71  Id.  418.  In 
such  an  action,  so  far  as  mere  legal  rights  are 
concerned,  the  only  proper  parties  are  the 
mortgagor  and  the  mortgagee,  and  those  who 
have  acquired  rights  under  them  subsequent 
to  the  mortgage:  Id.;  see  Watt  v.  Wrhjht,  06 
Id.  202.  On  an  appeal  from  a  judgment  of 
foreclosure,  if  it  appears  that  unnecessary  or 
improper  parties  were  Tinited  with  the  proper 
plaintiffs,  the  court  may  order  a  judgment  in 
favor  of  the  proper  plaintiffs,  and  direct  that 
the  complaint  be  amended  by  striking  out  the 
names  of  those  improperly  joined:  De  Celij  v. 
Porter,  05  Id.  3. 

Appeal  by  subsequent  mortgagee :  See 
Little  V.  Superior  Court,  74  Cal.  219. 

Complaint:  See  Graham  v.  Stewart,  68  Cal. 
374;  Appleqarth  v.  Dean,  08  Id.  491;  Tregear 
V.  Etiwanda  W.  Co.,  76  Id.  537. 

Litigation  of  adverse  interests.  — While 
adverse  interests  cannot  properly  be  litigated 
in  foreclosure,  j'et  if  they  are  put  in  issue,  tried, 
and  determined,  the  judgment  is  not  void  on 
a  collateral  attack:  Johnston  v.  San  Francisco 
Savings  Union,  75  Cal.  134. 

Evidence. — Where  the  circumstances  sur- 
rounding the  execution  of  the  mortgage  show 
the  existence  of  proper  resolutions  of  authori- 
zation, and  support  the  presumption  of  its 
authoritative  execution,  as  shown  by  aflBxing 
the  corporate  seal  and  the  signatures  of  the 
proper  officers,  the  mere  fact  that  such  resolu- 
tions do  not  appear  in  the  proper  book  of  the 
corporation  is  not  sufficient  to  disprove  their 
existence  and  invalidate  the  mortgage:  Schal- 
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lard  V.  Eel  Paver  N.  Co.,  70  Cal.  144.  An 
action  was  brought  to  foreclose  a  mort- 
gage against  the  original  mortgagor,  and 
a  subsequent  purchaser  of  the  mortgaged 
premises.  The  mortgagor  disclaimed  all  inter- 
est in  the  premises,  and  no  personal  judgment 
was  asked  or  had  against  him.  On  the  trial, 
the  judgment  roll  in  a  previous  action  brought 
by  the  subsequent  purchaser  against  the  mort- 
gagee to  redeem  from  the  mortgagee,  in  which 
action  the  mortgagor  had  not  been  madcapar- 
t}',  was  introduced  in  evidence  by  the  mort- 
gagee. It  was  held,  the  real  parties  in  interest 
in  both  actions  being  the  same,  the  judgment 
roll  was  properly  admitted:  Miller  v.  Thayer, 
74  Id.  .351. 

Counsel  fees.  —  In  an  action  for  the  fore- 
closure of  a  mortgage  against  a  corporation, 
the  plaintifif  is  not  entitled  to  recover  counsel 
fees,  if  the  resolution  of  the  corporation  author- 
izing the  execution  of  the  mortgage  did  not 
provide  that  the  payment  of  counsel  fees  should 
be  secured  by  it:  Schallard  v.  Eel  Rh-erN.  Co., 
70  Cal.  144.  Where  a  mortgage  which  pro- 
vides that  the  mortgagee  shall  be  entitled  to 
a  specified  sum  as  counsal  fees  in  case  of  fore- 
closure, the  court  has  no  power,  imder  the  act 
of  March  27,  1874,  to  make  a  greater  allowance 
for  counsel  fees  than  that  specified  in  the  mort- 
gage: Monroe  v.  Fold,  72  Id.  5GS. 

Decree:  See  Batclielder  v.  Brichell,  75  Cal. 
373.  A  decree  of  foreclosure  should  direct  a 
sale  of  the  particular  estate  or  interest  of  the 
mortgagor  in  the  mortgaged  premises,  as  the 
same  has  been  described  in  the  mortgage.  A 
decree  of  sale  of  a  greater  or  lesser  estate  is  er- 
roneous, and  shoiil  1  be  corrected  on  motion: 
Schwartz  v.  Palm,  Go  Id.  54.  As  to  excessive 
decrees,  see  Applegarih  v.  Dean,  68  Id.  491; 
San  Francisco  Sarings  Union  v.  M>/ers,  June 
20,  1888.  Wliere  the  estate  is  described  as  an 
"undivided  fourth  interest,  being  all  the  in- 
terest which  the  mortgagor  owns,"  a  decree 
is  erroneous  wliich  directs  the  sale  of  all  the 
interest  which  the  mortgagor  had  in  the 
premises  at  tlio  time  the  mortgage  was  given: 
Schwartz  v.  Palm,  G5  Id.  54.  A  decree  in  an 
action  to  foreclose  two  mortgages,  each  exe- 
cuted to  the  same  party,  but  iipon  diflferent 
parcels  of  land,  and  each  given  to  secure 
payment  of  a  separate  debt,  should  provide 
that  each  parcel  be  sold  to  satisfy  the  sum  for 
which  it  was  separately  mortgaged:  Home  Loan 
Associates  v.  Wilkins,  G6  Id.  9.  A  judgment 
of  foreclosure  which  describes  the  mortgaged 
premises  as  a  tract  of  land  described  by  metes 
and  bounds,  with  the  exception  of  such  por- 
tions thereof  as  are  described  in  certain  con- 
veyances on  record  in  the  county  recorder's 
office,  and  to  which  specific  reference  is  made 
for  a  further  description,  is  not  void  for  un- 
certainty, and  cannot  be  collaterally  attacked. 
And  a  sheriff's  deed  founded  thereon,  contain- 
ing the  same  description,  is  sufficient  to  pass 
the  title  of  tlie  mortgagor:  De  Septilveda  v. 
Bawjh,  74  Id.  468.  In  a  suit  to  foreclose  a 
mortgage  iipou  mining  claims,  and  also  to  px-o- 
cure  a  decree  for  the  sale  of  certain  .shares  of 
stock  pledged  as  further  security  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage,  the 
sale  of  which  sliarcs  had  been  enjoined  at  the  suit 
of  the  defendant  by  the  order  of  another  court, 
a  decree  may  be  rendered  for  the  foreclosure 
of  the  mortgage  and  sale  of  the  mining  claims. 


and  may  further  provide  that  if  on  a  sale  of 
the  mining  claims  there  be  a  deficiency,  the 
plaintiff  may,  upon  notice  to  the  defendant, 
apply  to  the  court  for  an  order  for  the  sale  of 
the  stock:  Allcnherg  v.  Zcllerbach,  65  Id.  26.  A 
decree  cannot  be  attacked  in  ejectment  brought 
to  recover  the  land  sold  under  the  decree:  Trope 
V.  Kerns,  December  24,  1888.  A  mortgage  was 
executed  by  a  married  woman  on  land  which 
had  been  conveyed  to  her  during  coverture  for 
a  pecuniary  consideration.  Her  husband  did 
not  join  in  the  execution  of  the  mortgage. 
An  action  of  foreclosure  was  subsequently 
brought  against  the  mortgagor  and  her  hus- 
band, in  which  each  made  default,  and  a  judg- 
ment of  foreclosure  wa?  rendered  against  them. 
The  judgment  recited  "that  the  defendants, 
and  all  persons  claiming  by,  from,  or  under 
either  of  them,  be  forever  barred  and  fore- 
closed of  and  from  all  equity  of  redemption, 
and  claim  of,  in,  and  to  the  mortgaged  prem- 
ises." It  was  held  that  the  husband  was  not 
estopped  from  afterwards  asserting  that  the 
mortgaged  premises  were  community  property: 
McCond)  v.  Spangler,  71  Id.  418;  and  fur;;hcr, 
that  the  fact  that  at  the  time  the  mortg.age 
was  executed  the  mortgagor  and  her  husband 
were  living  separate  and  apart  from  eac'a  other 
did  not  of  itself  show  the  land  to  have  been 
her  separate  property:  Id.  See  Fitzgerald  v. 
Fernandez,  71  Id.  504. 

Sale.  —  Where  the  parties  to  a  suit  to 
foreclose  a  mortgage  enter  into  a  stipulation 
respecting  the  time  and  manner  of  the  enforce- 
ment of  the  decree,  an  injunction  will  not  lio 
to  restrain  a  sale  of  the  property  contrary  to 
the  stipulation.  The  court  granting  the  de- 
cree has  control  of  its  execution,  and  relief 
must  be  obtained  in  the  foreclosure  suit:  Buell 
V.  San  Francisco  Sav.  Union,  65  Cal.  292.  In 
an  action  to  foreclose  a  mortgage  covering  sev- 
eral adjoining  tracts  of  land,  the  court  has 
jurisdiction  to  provide  in  the  judgment  for  a 
sale  of  tlie  mortgaged  premises  in  one  parcel; 
and  a  sale  so  made,  if  in  other  respects  fair, 
will  not  be  set  aside  on  the  ground  that  the 
mortgagor  requested  the  sheriff,  at  the  time  of 
the  sale,  to  sell  the  land  in  separate  tracts: 
Hopkins  v.  Wiard,  72  Id.  259.  A  decree  fore- 
closing a  mortgage  on  a  water  ditch  particular- 
ly described  as  lying  between  given  termini, 
and  a  sheriff's  deed  given  in  pursuance  thereof, 
does  not  operate  to  pass  the  title  to  a  new  and 
independent  ditch  subsequently  constrxictcd  by 
a  purchaser  pendente  lite  from  the  mortgagor, 
along  a  different  course  and  between  different 
termini,  for  the  purpose  of  being  used  by  him 
in  place  of  the  mortgaged  ditch,  when  the  new 
ditch  is  not  an  appurtenance  of,  nor  an  im- 
provement on,  the  original  ditch:  Mitchell  v. 
Amador  Canal  and  Mining  Co.,  75  Id.  464.  A 
foreclosure  sale  will  not  bo  set  aside  for  mere 
inadequacy  in  the  price  for  which  the  property 
was  sold:  Central  Pacific  R.  R.  Co.  v.  Creed,  70 
Id.  497.  Such  a  sale,  if  fair  and  regular  upon 
its  face,  will  not  be  set  asilo  on  the  ground  of 
surprise,  unless  the  party  claimi:ig  to  havo 
been  surprised  was  without  fault  or  negligence, 
and  promptly  offered  to  return  the  purchase- 
money:  Id.  As  to  what  is  an  imreasonablo 
delay  in  an  application  to  be  relieved  from  a 
purchase,  see  Barnard  v.  II'(7.soh,  66  Id.  151. 
One  obtaining  the  title  by  foreclosure,  and 
who  is  in  possession  of  a  portion  of  the  land, 
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can  bring  ejectment  for  the  balance,  and  is  not 
compelled  to  rely  on  a  writ  of  assistance: 
Trope  V.  Kerns,  decided  December  24,  1S88. 
■VVhcrc  a  mortgagee  assigns  his  mortgage  in  sat- 
isfaction of  a  debt  duo  from  himself  to  his  as- 
signee, and  the  latter  purchases  the  mortgaged 
property  at  the  forclosure  sale,  and  receives  a 
shcriiT'a  deed  therefor,  the  legal  title  so  ac- 
quired is  not  affected  by  the  fact  that  the  pur- 
chaser verbally  agreed  with  his  assignor  that 
if  ho  sold  the  property  he  would  pay  him  any 
balance  of  the  purchase  price  there  might  be 
after  deducting  the  amount  of  the  indebted- 
ness previously  duo  to  him:  Eaton  v.  Uocca,  lb 
Cal.  93.  A  mortgagee  who  has  purchased  the 
mortgaged  property  at  a  foreclosure  sale  is  not 
entitled  to  any  of  the  rents  and  profits  which 
accrued  prior  to  the  time  of  his  purchase;  and 
where  the  property  is  in  the  hands  of  a  re- 
ceiver, the  mortgagee  cannot  sue  the  latter  for 
the  rents  and  prohts  until  they  have  been  col- 
lected and  received:  Pendola  v.  Alexanderson, 
G7  Id.  337.  See  Wae  v.  Walher,  decided  De- 
cember 26,  1888.  Specific  performance  of  con- 
tract to  purchase  at  foreclosure  sale:  See  Nunez 
v.  Morgan,  11  Id.  427. 

Deficiency  —  Personal  judgment:  See 
Levkton  v.  Henninjer,  11  Cal.  401;  J\Iontgomei~y 
v.  Merrill,  G5  Id.  432.  Under  this  section,  a 
mortgagor  cannot  be  compelled  to  pay  any  part 
of  the  mortgage  debt  until  a  decree  is  entered 
for  a  sale  of  the  premises  mortgaged;  and  he 
then  becomes  liable  only  for  such  deficiency  as 
shall  appear  on  the  sheriff's  return:  Broivii  v. 
Willk,  G7  Id.  235.  An  allegation  in  the  com- 
plaint that  the  grantee  of  the  mortgaged  prem- 
ises, at  the  time  of  his  purchase,  covenanted 
and  agreed  to  pay  the  mortgage  debt,  and  dis- 
charge the  mortgage  lien,  is  sufficient  to  sus- 
tain a  personal  judgment  against  such  grantee 
for  the  deficiency:  Pellier  v.  Gillespie,  67  Id. 
582.  Where  a  decree  for  the  foreclosure  of  a 
mortgage,  which  contains  the  usual  provision 
for  entering  a  personal  judgment  against  the 
defendants  in  the  foreclosure  suit  for  any  de- 
ficiency there  might  be  after  the  sale,  is,  on 
on  appeal,  directed  to  be  so  modified  that  no 
personal  judgment  shall  be  entered  against  a 
certain  defendant,  and  in  other  respects  is 
affirmed,  the  judgment  of  the  supreme  court 
does  not  have  the  effect  to  vacate  the  judg- 
ment of  the  lower  court,  or  to  render  void  a 
sale  of  the  mortgaged  premises  made  pending 
the  appeal:  Batchclder  v.  Brlckell,  lb  Id.  373. 
Docketing  a  judgment  against  a  mortgagor, 
after  ho  has  conveyed  his  equity  of  redemp- 
tion, creates  no  lien  on  the  property:  Watt  v. 
Wright,  63  Id.  202. 

Condition  of  equitable  relief.  —  Where 
the  interest  of  a  mortgagor  escapes  being  bound 
by  a  decree  in  foreclosure  through  a  slip  in 
the  proceedings,  and  he  siibsequently  comes 
into  equity  to  be  relieved  of  the  cloud  cast 
upon  his  interests  by  reason  of  such  proceed- 
ings, he  will  be  required,  as  a  condition  of  re- 
lief, to  pay  his  proportion  of  the  mortgage 
debt:  Johnston  v.  S.  F.  Savings  Union,  75  Cal. 
134. 

Taxes:  See  German  S.  <L-  L.  Society  v. 
Hutchinson,  68  Cal.  52.  In  an  action  to  fore- 
close a  mortgage,  the  judgment  should  not  in- 
clude the  amount  of  taxes  and  insurance  paid 
by  the  mortgagee  on  the  mortgaged  property, 
unless  the  complaint  alleges  their  payment: 


Hihernia  Savings  and  Loan  Society  v.  Conltn, 
67  Id.  178.  It  is  the  duty  of  a  mortgagor  of 
land,  who  is  the  owner  thereof,  when  an  as- 
sessment is  made,  and  taxes  thereon  are  levied 
and  beconie  payable,  to  pay  the  same;  and  he 
cannot  by  neglecting  so  to  do,  and  by  allow- 
ing the  land  to  be  sold  for  the  taxes,  add  to  or 
strengthen  his  title  by  purchasing  at  the  tax 
sale  himself,  or  by  subsequently  buying  from 
a  stranger  who  purchased  at  the  sale:  Barnard 
V.  Wilson,  74  Id.  512. 

Findings  —  Foreclosure  and  reforma- 
tion of  mortgage. — In  an  action  for  the 
reformation  of  the  certificate  of  acknowledg- 
ment of  a  married  woman  to  a  mortgage 
alleged  to  have  been  executed  by  her,  and  for 
the  foreclosure  of  the  mortgage,  a  failure  to 
find  upon  the  issues  raised  in  reference  to  the 
mistake  in  the  certificate  is  immaterial,  when 
the  court  finds  that  the  mortgage  never  had 
been  delivered  by  the  alleged  mortgagee:  Voll- 
mer  v.  De  Castillo,  74  Cal.  271. 

Q,uieting  title  by  mortgagor.  —  In  an 
action  by  the  mortgagor,  brought  after  the 
mortgage  debt  had  become  barred  by  the  stat- 
ute of  limitations,  to  quiet  his  title  against  the 
claim  asserted  by  the  mortgagee  under  the 
mortgage  deed,  the  court  may  impose,  as  a 
condition  to  the  relief  asked,  that  the  plaintiff 
first  pays  the  amount  of  the  mortgage  debt: 
Booth  v.  Hoskins,  75  Oal.  271. 

727.  See  Hawldns  v.  Harlan,  G8  Cal.  23G. 

728.  Unmatured    installments:    See 

Bank  of  Napa  V.  Godfrey,  11  Cab  612. 

732.  "Waste. — Under  a  decree  of  fore- 
closure and  deed  for  x^roperty  of  which  defend- 
ant was  a  pendente  lite  purchaser,  plaintiff  may 
recover  actual  damages  for  waste  committed  by 
defendant  in  an  action  to  try  title,  and  for 
rents,  issues,  and  profits:  Mitcliell  v.  Amador 
G.  S  M.  Co.,  lb  Cal.  4o4. 

733.  Trespassing  animals.  —  Every 
wrongful  entry  upon  land  in  the  occupation  or 
possession  of  tlie  owner  constitutes  a  trespass, 
for  wliich  the  owner  may  maintain  an  action 
for  damages;  and  if  the  entry  be  made  by  ani- 
mals belonging  to  the  wrong-doer,  he  is  re- 
sponsible for  their  trespass.  Such  an  action  is 
not  barred  by  the  statute  of  limitations,  until 
the  expiration  of  three  years  after  the  cause  of 
action  arose:  Trlicony  v.  Brandenstein,  66  Cal. 
514.  An  owner  of  land  situated  in  Santa 
Clara  County,  under  the  act  of  April,  1863,  as 
amended  in  March,  1872,  is  not  required  to 
fence  it  against  cattle  belonging  to  another 
person;  and  the  owner  of  such  cattle,  if  he 
allows  them  to  trespass  thereon,  is  liable  for 
the  damage  done,  whether  the  land  was  fenced 
or  not:  Ilahn  v.  Garratt,  69  Id.  146.  In  an  ac- 
tion to  recover  damages  for  trespasses  com- 
mitted by  cattle  on  land  situated  in  Fresno  or 
Tulare  County,  tlie  right  of  recovery  is  not 
limited  to  trespasses  committed  within  sixty 
days  prior  to  the  commencement  of  the  action: 
Heilbron  v.  Heinlen,  70  Id.  482.  A  cross-com- 
plaint for  a  trespass  on,  land  alleged  possession 
by  the  defendant  at  the  commencement  of  the 
action  of  certain  land  inclosed  by  a  good  and 
substantial  in  closure;  unlawful  entry  thereon 
by  the   plaintiff  with  bands  of  sheep,   with 
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which  he,  against  the  consent  of  the  Jefend- 
ant,  depastured  the  land,  to  the  damage  of  the 
defendant.  It  was  held  that  the  facts  stated 
were  sufficient  to  constitute  a  cause  of  action: 
Demarihi  v.  Albert,  G8  Id.  277.  The  act  of 
February  4,  1874,  giving  a  remedy  by  process 
in  rem  against  the  cattle  trespassing,  does  not 
take  away  the  remedy  to  recover  damages 
from  their  owner  for  the  trespass  where  the 
cattle  were  not  distrained  damage  feasant: 
Triscon)/  v.  Bn  nden^tein,  Q'o  Id.  514. 

Action  by  tenant.  —  A  tenant  for  years 
cannot  maintain  an  action  to  recover  damages 
for  a  trespass  upon  the  leased  premises,  unless 
he  was  in  the  actual  possession  thereof  at  the 
time  of  the  alleged  entry  of  the  defendant;  and 
for  the  pui'pose  of  showing  that  the  plaintiff 
was  not  so  iu  the  possession,  evidence  is  ad- 
missible, without  a  plea  of  the  statute  of  lim- 
itations, tliat  the  defendant  then  was,  and  for 
many  years  prior  thereto  had  been,  in  the  ad- 
verse possession  thereof:  Heilbron  v.  Ilcinlen, 
72  Cal.  371. 

Devises  in  possession  may  maintain. 
—  One  Mho  is  in  possession  of  land  as  a  sole 
devisee,  pending  the  settlement  of  the  estate 
of  the  testator,  may  maintain  an  action  in  her 
individual  name  to  recover  damages  for  a  tres- 
pass committed  thereon  after  the  death  of  the 
testator,  aud  while  she  is  ia  possession:  Colton 
V.  Onderdonk,  G9  Cal.  155.  If  the  devisee  is 
also  the  executrix  of  the  will  of  the  devisor, 
a  recovery  by  her  in  such  an  action  is  a  bar  to 
a  subsequent  recovery  in  an  action  instituted 
by  her  in  lier  representative  capacitj':  Id. 

Pleadings:  See  Stro/dbnrfjv.  Jones,  decided 
March  13,  1889.  The  failure  of  the  owner  of 
the  land,  upon  which  the  alleged  trespass  was 
committed,  to  comply  with  certain  statutory 
requirements  in  connection  witli  his  land,  con- 
cedmg  it  to  be  a  defense  to  an  action  for  the 
trespass,  cannot  be  taken  advantage  of  by  de- 
murrer to  a  complaint  in  which  no  such  fact  is 
alleged:  Triscony  v.  Brandenstein,  06  Cal.  514. 
An  allegation  that  the  trespass  was  committed 
contrary  to  the  provisions  of  an  act  of  the  legis- 
lature of  the  state  of  California,  entitled  "An 
act  to  restrict  the  herding  of  sheep, "approved 
May  18,  1S(J1,  is  surplusage,  aiul  may  be  disre- 
garded or  stricken  out:  Demartin  v.  Albert,  (SS) 
Id.  277. 

Measure  of  damages.  —  The  measure  of 
damages  in  an  action  for  trespass  on  a  mining 
claim  is  the  amount  of  money  that  will  f  uUj^ 
compensate  the  plaintiff  for  all  detriment  prox- 
imately caused  by  the  trespass:  Empire  Gold 
Miaimj  Co.  v.  Bonanza  Gold  Minim]  Co.,  G7 
Cal.  40G.  The  trespass  being  proved,  the  law 
presumes  nominal  damages;  and  the  defendant 
cannot  justify  his  act,  and  obtain  a  verdict,  by 
showing  that  the  value  of  the  ore  extracted 
from  the  claim  was  less  than  the  expense  of 
extracting  it:  Id. 

738.  Who  may  maintain  action  to 
quiet  title:  See  Von  Drachenfds  v.  DooUttle, 
11  Cal.  295;  Randall  v.  Duff,  decided  October 
23,  1888.  This  section  authorizes  an  action  to 
quiet  title  to  be  maintained  by  a  plaintiff  out  of 
possession.  The  defendant  in  such  action  may 
assert  a  legal  estate,  or  any  equity  whicli  he  may 
claim  to  have  enforced;  and  tiie  judgment,  if  in 
favor  of  the  plaintiff,  may  provide  for  a  restitu- 
tion of  the  possession,  and  decree  the  claims  of 


the  defendant  to  be  invalid:  People  ex  rel.  Love 
V.  Center,  06  Id.  551;  see  Hyde  v.  Redding,  74 
Id.  493.  Sucli  an  action,  under  section  1452 
of  the  Code  of  Civil  Procedure,  may  be  main- 
tained or  defended  by  the  heirs  of  a  deceased 
intestate  in  their  own  names,  without  joining 
the  administrator;  and  where  the  administra- 
tor is  originally  joined  as  a  defendant  with  the 
heirs,  and  judgment  is  rendered  against  them, 
an  order  dismissing  a  motion  for  a  new  trial  as 
to  the  administrator  is  without  injury  to  tlie 
heirs:  Tryon  v.  Huntoon,  67  Id.  325.  Tliis  ac- 
tion is  maintainable  in  this  state,  although  the 
legal  title  is  in  the  government  of  the  United 
States:  Orr  v.  Stewart,  07  Id.  275.  As  to 
when  the  action  lies  against  a  purchaser  at 
tax  sale,  see  A.rtell  v.  Gerlarh,  07  Id.  483. 

Laches  in  bringing  action:  See  Hancock 
V.  Pluinmer,  GO  Cal.  337.  A  plaintiff  who  has 
been  in  the  possession  of  land  cannot  be  guilty 
of  laches  in  the  bringing  of  an  action  to  re- 
move a  cloud,  at  any  time  before  an  action  has 
been  brought  to  disturb  his  possession,  or  to 
deprive  him  of  any  enjoyment  of  his  right: 
Hyde  v.  Redding,  74  Id.  493.  Under  section 
315  of  the  Code  of  Civil  Procedure,  an  action 
by  tlie  state  to  quiet  title  to  lands  may  be 
brought  at  any  time  within  ten  years  after  the 
cause  of  action  accrued:  People  ex  rel.  Love 
V.  Center,  00  Id.  551. 

Adequacy  of  legal  remedy.  —  Where  it 
appears  that  the  defendant  has  acquired  no 
equity  which  a  court  of  equity  can  enforce,  an 
action  to  quiet  title  to  land  will  not  be  dis- 
missed because  of  the  adequacy  of  plaintiff's 
legal  remedy:  People  ex  rel.  Tjore  v.  Center,  G6 
Cal.  551. 

Judgment  in  ejectment  not  a  bar  to 
action  to  quiet  title.  —  A  judgment  ren- 
dered in  ail  action  of  ejectment  against  a  plain- 
tiff suing  on  a  mere  equitable  estate  is  not  a 
bar  to  a  subsequent  action  to  quiet  title 
brought  by  his  successor  in  interest  on  the 
same  equity:  Reynolds  v.  Lincoln,  71  Cal.  183. 

Pleading:  See  Heeser  v.  Miller,  11  Cal.  192. 
In  an  action  to  remove  a  cloud  upon  title,  an 
allegation  in  tlie  complaint  thac  the  judgment 
constituting  the  cloud  was  rendered  without 
jurisdiction  is  a  sufficient  averment,  in  the  ab- 
sence of  a  demurrer,  as  to  the  invalidity  of  the 
judgment:  Hyde  v.  Redding,  74  Id.  493.  A 
complaint  which  alleges  that  plaintiff  is  the 
owner  and  in  possession  of  certain  land,  and 
that  the  defendant  claims  an  estate  or  interest 
therein,  but  has  none,  states  a  cause  of  action: 
Rough  V.  Simmon-a,  05  Id.  227.  But  an  allega- 
tion that  the  plaintiff  is  informed  and  believes 
that  the  defendant  claims  some  interest  in  the 
land,  is  insufficient:  Pjister  v.  Dascey,  05  Id. 
403. 

Proper  parties  defendant.  — In  an  action 
to  quiet  title,  a  trustee  holding  the  legal  title 
to  the  premises  in  controversy,  although  he 
has  no  benelicial  interest  therein,  is  a  proper 
party  to  a  final  determination  of  tlie  contro- 
versy, and  may  be  brought  in  as  a  party  de- 
fendant by  an  amendment  to  the  complaint: 
Reynolds  v.  Lincoln,  71  Cal.  183. 

Evidence:  See  Prankish  v.  Smith,  decided 
December  4,  1888;  LabUi  v.  Hardy,  11  Id.  327; 
Turner  v.  White,  11  Id.  392;  Fagan  v.  Carty, 
11  Id.  352:  Randall  v.  Duff,  decided  October 
23,  1888;  Burlingame  v.  Rowland,  11  Id.  315. 
In   an  action   to  quiet  title,  where   the   only 
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interest  claimed  by  the  defentlants  in  their 
answer  is  an  casement  to  use  a  ditch  for  con- 
veying water  across  the  plaintiil'a  land  to  their 
own  land,  for  the  purpose  of  irrigation  and 
domestic  use,  the  plaintiff  may  show  that  the 
defendants  were  conveying  in  the  ditch  more 
water  than  was  necessary  for  such  purpose, 
and  the  exclusion  of  evidence  showing  the 
amount  of  water  required  for  irrigation  on  the 
defendants'  land,  and  the  carrying  capacity  of 
such  ditch,  is  error:  Riverside  Land  and  Irriqa- 
tion  Co.  V.  Jansen,  CG  Cal.  300;  see  S.  C,  73  Id. 
550. 

Decree:  See  Tri'pp  v.  Dnane,  74  Cal.  85; 
Graj  V.  African  M.  E.  Zion  Church,  76  Id. 
576;  Booth  V.  Ilosldns,  75  Id.  271.  In  an  ac- 
tion to  determine  an  adverse  claim  to  real 
property,  brought  by  a  person  in  possession 
at  the  time  the  action  was  commenced,  but 
who,  during  its  pendency,  is  turned  out  of 
possession,  a  judgment  in  favor  of  the  plain- 
tiff may  provide  for  a  restitution  of  the  j)i'em- 
ises;  and  such  action  is  not  thereby  changed 
into  one  for  the  recovery  of  the  possession  of 
the  land,  but  remains  an  equitable  one :  Polach 
V.  Gurnee,  66  Id.  266.  In  such  an  action,  it  is 
error  for  the  court  to  render  judgment  for  the 
value  of  the  use  and  occupation  of  the  prem- 
ises for  the  time  the  defendants  were  in  pos- 
session: Id.  A  defendant  against  whom  the 
plaintiff's  title  is  properly  quieted,  to  an  imdi- 
vided  interest  in  the  premises,  cannot  object, 
on  an  appeal  taken  by  himself  alone,  that  the 
decree,  as  against  other  defendants  not  appeal- 
ing, quieted  the  plaintiff's  title  to  a  greater 
extent:   Tripp  v.  Duane,  74  Id.  85. 

741.     See  Wise  v.  Burton,  73  Cal.  174. 

748.  Mining  claim,  what  is:  See  ]Vil- 
Hams  V.  Santa  Clara  M.  A.,  66  Cal.  193. 

"Iiode"  and  "placer"  defined:  See 
Grecjory  v.  Pershbal-er,  73  Cal.  lOD. 

Reservation  of  mining  claim:  See 
Chicago  Q.  M.  Co.  v.  Oliver,  75  Cal.  194;  Clary 
v.  Hazlitt,  67  Id.  286;  Hunt  v.  Steese,  75  Id. 
620. 

Citizenship:  See  Lee  Doon  v.  Tesh,  68  Cal. 
43;   7'hor)}pson  v.  Spray,  72  Id.  528. 

Quieting  title  to  claim:  See  Thompson 
V.  Spray,  72  Cal.  528. 

Location  —  Notice  —  Priority:  See  Da 
Prat  v.  James,  65  Cal.  555;  Champion  M.  Co. 
v.  Cons.  W.  G.  M.  Co.,  75  Id.  78;  Boosivellv. 
Ruiz,  67  Id.  Ill;  Thompson  v.  Spray,  72  Id. 
528;  Taylor  v.  Middleton,  67  Id.  656;  Garthe 
v.  Hart,  73  Id.  541;  Gregory  y.  Pershbaker,  73 
Id.  109;  Paqe  v.  Summers,  70  Id.  121;  Ander- 
son V.  Black,  70  Id.  226;  Doe  v.  Tyler,  73  Id. 
21;  Diiryeav.  Boucher,  67  Id.  141;  NeivJAll  v. 
Thurston,  65  Id.  419;  Pharis  v.  Muldoon,  75 
Id.  284. 

Working  claim  —  Relocation:  See 
Champion  M.  Co.  v.  Cons.  W.  G.  M.  Co.,  75 
Cal.  78;  Du  Prat  v.  James,  65  Id.  555;  Taylor 
V.  Middleton,  67  Id.  656;  Morqan  v.  Tillottson, 
73  Id.  520;  Pharis  V.  Muldoon,  15  Id.  284;  Car- 
ney  v.  Arizona  G.  M.  Co.,  05  Id.  40;  Russell  v. 
Brossian,  65  Id.  605. 

Right  of  way  over  —  Tunneling:  See 
Amador  Q.  M.  Co.  v.  Deivitt,  73  Cal.  482; 
Dower  v.  Richards,  73  Id.  477. 

Conveyances  — Partition:  See  Garthe  v. 
Hart,  73  Cal.  541;  Smith  v.  Cooley,  65  Id.  46. 


Debris:  See  McLaughlin  \.  Del  Re,  71  Cal. 
230;  People  v.  Gold  Run  D.  <£•  M.  Co.,  66  Id. 
138. 

Conflicting  boundaries:  See  Gregory  v. 
Pershbaker,  73  Cal.  109;  Garthe  v.  Hart,  73  Id. 
541. 

Lien:  See  Helm  v.  Chapman,  66  Cal.  291. 

753.     See  Smith  v.  Cooleij,  65  Cal.  47. 

763.  Decree:  See  Reinhart  v.  Lugo,  75 
Cal.  639.  Judgment  in  partition  is  conclusive 
upon  all  the  parties  thereto  as  to  whatever 
title  or  claim  they  had  to  the  land  at  the  time 
of  the  rendition  of  the  judgment:  Christy  v. 
Spring  Valley  W.   W.,  68  Id.  73. 

Conveyance  pendente  lite  —  Liability 
of  grantee  for  costs.  —  Pending  an  action 
for  the  partition  of  certain  land,  wherein  one 
Gates  was  plaintiff  and  the  present  defendants 
were  defendants,  Gates  conveyed  his  interest 
in  the  land  to  them.  By  the  decree  in  parti- 
tion, the  interest  of  Gates  was  set  apart  in  sev- 
eralty in  his  name,  and  an  allowance  was  made 
to  him  for  costs  incurred  for  the  common  ben- 
efit of  all  persons  interested  in  the  land.  The 
costs  had  not  been  paid  by  him,  but  were  duo 
as  fees  in  the  action  to  the  officers  who  had 
rendered  services  therein,  and  the  court  ad- 
judged payment  of  the  same  to  him  for  their 
benefit.  This  action  was  brought  to  recover 
the  amount  of  the  costs  due  to  the  plaintiff  for 
his  services  as  clerk  of  the  court  in  which  the 
partition  suit  was  brought.  It  was  held  that, 
under  sections  796  and  798  of  the  Code  of 
Civil  Procedure,  the  defendants  were  liable  for 
the  costs,  and  that  the  plaintiff,  as  the  party 
beneficially  entitled  thereto,  could  maintain 
the  action:  Wickersham  v.  Denman,  68  Cal. 
383. 

764.  Partition  of  mine:  See  Smith  v. 
Cooley,  65  Cal.  46.  A  judgment  in  an  action 
of  partition,  directing  the  sale  of  the  common 
property  and  a  distribution  of  the  proceeds, 
will"  not  be  reversed  on  the  ground  that  a  por- 
tion of  the  proceeds  was  ordered  to  be  distrib- 
uted to  a  person  who  was  not  a  jjarty  to  the 
action,  when  it  appears  from  the  record  that 
the  sum  to  be  distributed  to  him  only  amounts 
to  ten  dollars.  In  such  a  case  the  maxim,  De 
minimis  non  curat  lex,  is  applicable:  Wolff  v. 
Prosser,  73  Id.  219. 

796.  Costs:  See  Wickersham  v.  Denman, 
68  Cal.  383. 

803.  Usurpation  of  franchise  of  mu- 
nicipal corporation:  See  People  ex  rel.  Belt- 
ner  v.  City  of  Rirer.^ide,  66  Cal.  288. 

Estoppel  of  one  exercising  powers 
after  abolition  of  oflB.ce.  —  One  who  has  un- 
lawfully assumed  and  is  exercising  the  public 
functions  of  an  office,  as  the  same  were  defined 
in  a  repealed  statute,  is  estopped,  in  an  action 
brought  against  him  for  the  usurpation,  to 
deny  the  existence  of  the  office:  Ex  parte  He n- 
shair,  73  Cal.  486. 

Title  to  ofl&ce  cannot  be  tried  by  man- 
damus. —  A  writ  of  mandate  will  not  lie  to 
compel  the  board  to  admit  a  person  claiming 
to  be  a  member  thereof  in  the  place  of  an  in- 
cumbent asserting  a  right  to  the  place,  and 
actually  enjoying  its  benefits  and  discharging 
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its  duties,  with  the  assent  of  the  other  mem- 
bers of  the  board:  Kdly  v.  Edwards,  69  Cal. 
4G0.  But  conceding  that  the  right  to  an  office 
may  bo  tried  by  mandamus,  the  writ  will  not 
issue  unless  the  person,  if  any,  in  possession  of 
the  office  is  made  a  i)arty  to  the  proceeding:  Id. 

Police  judge  of  Oakland  —  Action  for 
usurpation  of  office :  See  Ex  parte  Henshaw, 
73  Cal.  4SG. 

Quo  warranto  against  corporation  for 
usurpation  of  franchise:  See  People  v, 
Stanford,  11  Cal.  360. 

804.  Complaint  for  usurpation  of 
office  or  franchise:  See  Kdbj  v.  Edwards, 
69  Cal.  460;  People  ex  rel.  Beltner  v.  City  of 
Riverside,  66  Id.  288. 

807.  Fees  —  Action  against  usurper. 
— Where  a  party  wrongfull}'  claiming  the  right 
to  an  office,  and  performing  its  duties,  exacts 
and  receives  the  fees  thereof,  he  is  bound  to 
return  them  to  the  party  entitled  to  the  office, 
and  such  party  has  a  cause  of  action  for  their 
recovery:  Stoddard  v.   Williams,  65  Cal.  472. 

832.  Jurisdiction:  See  ante,  sec.  112. 

Jurisdiction  must  affirmatively  ap- 
pear. —  A  justice's  court  is  an  inferior  court, 
and  a  party  relying  vipon  or  claiming  any  right 
under  its  judgments  must  affirmatively  show 
its  jurisdiction:  Keybersv.  McComber,  67  Cal. 
395. 

Place  of  trial.  —  An  action  in  a  justice's 
court  to  recover  damages  for  breach  of  a  con- 
tract may  be  brought  either  in  the  township 
or  city  where  the  contract  was  to  be  per- 
formed or  in  which  the  defendant  resides.  If 
brought  in  the  former  place,  the  summons  may 
be  served  in  the  county  in  which  the  defend- 
ant resides:  Colev.  Fisher,  66  Cal.  441. 

833.  Violation  of  city  ordinance  — 
Action  to  recover  fine.  —  An  action  com- 
menced before  a  justice  of  the  city  of  San 
Diego,  under  section  12  of  the  act  reincorpo- 
rating such  city,  to  recover  a  fme  for  a  viola- 
tion of  a  city  ordinance,  may  be  transferred 
for  trial  to  a  justice  having  his  office  outside 
the  city:  Palmer  v.  Snyder,  67  Cal.  105. 

838.  See  Monterey  County  v.  Abbott,  11 
Cal.  541. 

842.  See  Totton  v.  Superior  Court  of  So- 
noma Co.,  72  Cal.  37. 

844.  Summons—  Defective  statement 

in.  —The  summons  in  an  action  in  a  justice's 
court  for  a  trespass  on  land  contained  a  state- 
meat  that,  in  case  of  tlie  defendant's  failure  to 
answer,  "the  plaintiff  would  take  judgment 
for  tlie  amount  claimed  in  the  coin])laint."  It 
was  held  that  a  judgment  by  default  rendered 
after  a  i^ersonal  service  on  the  defendant  was 
voidable  only,  and  could  not  be  collaterally  at- 
tacked: Keybers  v.  McComber,    67  Cal.  395. 

845.  Judgment  by  default,  entered  be- 
fore time  for  answering  has  expired,  is  void- 
able: Harnisli  v.  Bramer,  71  Cal.  155. 


846.     Irregrularity  in  issuance  of  alias 
summons.  —  An  objection  to  the  regularity 


of  the  issuance  of  an  alias  summons  in  an  ac- 
tion in  a  justice's  court  is  not  jurisdictional, 
and  cannot  hz  taken  advantage  of  in  a  collat- 
eral attack:  Dore  v.  Dougherty,  72  Cal.  232. 

847.     See  Cole  v.  Fislicr,  66  Cal.  441. 

853.     Complaint  —  Copy  of  account.  — 

The  complaint  in  an  action  in  a  justice's  court, 
purporting  to  be  a  copy  of  an  account  for 
money  borrowed  on  a  certain  day,  is  sufficient, 
in  the  absence  of  a  demurrer:  Montjomcry  v. 
Superior  Court,  68  Cal.  407.  A  complaint  in 
such  an  action  need  not  be  subscribed  by  the 
plaintiff  or  his  attorney:  Id. 

859.     Order  setting  aside  judgment.  — 

Under  this  section,  a  justice's  court  has  no 
power  to  vacate  its  judgments,  except  judg- 
ments Ijy  default;  and  an  order  attempting  so 
to  do,  not  being  appealable,  will  bo  annulled 
on  certiorari:  Weimmer  v.  Sutherland,  74  Cal. 
341. 

871.  Default.  — In  an  action  in  a  justice's 
court,  the  designation  of  a  defendant,  wliose 
true  name  is  John  C.  McDonald,  as  John  Mc- 
Douell,  does  not  invalidate  a  judgment  by 
default  obtained  against  him,  nor  subsequent 
proceedings  had  thereon:  Allison  v.  Thomas,  72 
Cal.  562.  So  also  a  judgment  by  default,  after 
a  personal  service  of  summons,  is  not  void,  al- 
though the  summons  fails  to  definitely  state 
the  nature  of  the  cause  of  action,  and  does  not 
notify  the  defendant  to  appear  and  answer  at 
the  office  of  the  justice:  Dore  v.  Doufjherty,  72 
Id.  232. 

890.  Motion  to  dismiss.  —  Where  the 
defendants  in  an  action  in  a  justice's  court, 
whicli  is  personal  in  its  nature,  move  for  a  dis- 
missal on  the  ground  tliat  the  court  has  no 
jurisdiction  to  try  the  cause,  their  subsequent 
withdrawal  of  the  motion  and  consent  to  a  trial 
on  the  merits  is  a  waiver  of  the  objection  to 
the  want  of  jurisdiction:  Luco  v.  Supenor  Court 
of  Tuolumne  County,  71  Cal.  555. 

89 1 .  See  Montrjomery  v.  Superior  Court,  63 
Cal.  407. 

Collateral  attack  upon  judgment  of 
justice "s  court:  Sec  Grcijoryw  Borier,  77  Cal. 
121;  Gregory  y.  Allkon,  decided  Sej)tembcr  25, 
1888. 

892.  Power  to  set  aside  judgments. 

—  Justices'  courts  have  no  power  to  review 
their  own  judgments,  iinlcss  in  some  metliod 
expressly  provided  by  law:  Weimmer  v.  Suth' 
erland,  74  Cal.  341. 

905.  Setting  aside  execution  sale:  See 
Farrinylon  v.  Broicn,  65  Cal.  320.  An  order 
of  a  justice  of  tlic  peace  refusing  to  set  aside  a 
sale  of  property  under  execution  will  be  pre- 
sumed to  have  been  correct,  unless  the  contrary 
appears.  The  jiarty  aggrieved  could  have  tlie 
action  of  the  justice  reviewed  by  the  superior 
court  on  appeal:  Petersen  v.  Wcissbein  Brothers, 
65  Id.  42. 

925.     Provisions  of  code  applicable  to. 

—  When  that  part  of  the  Code  of  Civil  Pro- 
cedure which  expressly  deals  with  proceedings 
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in  justices'  courts  prescribes  the  powers  of 
those  courts  in  relation  to  a  general  subject 
about  wliich  the  powers  of  courts  of  record  are 
expressly  prescribed  in  another  part  of  the 
code,  then  the  powers  of  justices'  courts  with 
respect  to  that  subject  are  to  be  determined  by 
the  provisions  of  the  code  expressly  applicable 
to  them,  and  not  by  the  provisions  expressly 
applicable  to  courts  of  record:  Weivimer  v. 
Sutherland,  74  Cal.  341. 

937.  See  Wiqrjm  v.  Superior  Court,  G8  Cal. 
.398;  Ilefflon  v.  Bower.'^,  72  Id.  270.  An  allow- 
ance by  the  judge  of  a  claim  against  the  estate 
of  a  deceased  person,  made  on  an  ex  parte  ap- 
plication, may  subsequently  be  set  aside  by  him 
without  notice  to  the  claimant:  Edate  of  Sal- 
lenher.jer,  72  Id.  549. 

938.  Party  aggrieved:  Sse  Rankin  v. 
Central  Pacific  I?.  R.  Co.,  73  Cal.  9G. 

939.  Failure  to  appeal  in  time. — The 

failure  to  tako  an  appeal  in  time  goes  to  the 
jurisdiction:  Estate  of  Fisher,  75  Cal.  523. 

Appeal  from,  judgment.  —  An  appeal 
from  a  judgment  wliich  is  not  taken  within  a 
year  after  its  entry  will  be  dismissed:  Gruell  v. 
Spooner,  71  Cal.  493;  Heilbron  v.  Fowler  S.  C. 
Co.,  75  Id.  426;  Sliepkerd  v.  Jones,  decided  Oc- 
tober 28,  1886;  Loiorie  v.  Salz,  75  Id.  349;  Em- 
erson v.  Benjin,  71  Id.  335;  Heilbron  v.  C.  & 
K.  I.  D.  Co.,  76  Id.  8.  And  an  appeal  taken 
thirteen  years  after  entry  of  judgment  will 
be  dismissed:  Oraij  v.  Winder,  11  Id.  525. 
The  rights  of  the  parties  in  respect  to  an  ap- 
peal are  determined  by  the  date  of  the  actual 
entry  of  the  judgment,  and  cannot  be  affected 
by  entry  of  judgment  vunc  pro  tunc  as  of  prior 
date:  Coo}i  v.  Grand  Lodje  United  Order  of 
Honor,  76  Id.  3."i4. 

Order  dissolving  injunction.  —  An  ap- 
peal from  an  order  dissolving  an  injunction 
must  be  taken  within  sixty  days  from  the  date 
of  the  entry  of  the  order:  Barham  v.  Hosteller, 
67  Cal.  272. 

Time  to  appeal  from  a  decree  of  partial 
distribution.  —  An  appeal  from  a  decree  of 
partial  distribution  must  be  taken  within  sixty 
days  from  tlie  entry  of  the  decree:  Estate  of 
Fisher,  75  Cal.  523. 

Appeal  from  decree  settling  adminis- 
trator's account  taken  within  the  statutory 
time  after  the  entry  of  the  decree,  but  not 
within  sixty  days  after  the  decision  and  the 
filing  of  the  findings,  is  not  in  time  to  present 
the  question  of  the  insufficiency  of  the  evi- 
dence: In  re  Rose's  Estate,  decided  December 
29.  1888. 

InsuflBciency  of  evidence  —  Time.  —  In 
order  to  present  the  question  of  the  insuf- 
ficiency of  the  evidence  upon  an  appeal  from 
the  judgment,  the  appeal  must  be  taken  within 
sixty  days  from  the  rendition  of  the  judgment: 
Mofjk  V.  Peterson,  75  Cal.  496;  Dominr/uez  v. 
Mnscotli,  74  Id.  269;  Weyl  v.  Sonoma  V.  R.  R. 
Co.,  69  Id.  202;  Broicn  v.  Green,  G5  Id.  221; 
la  re  Crowey,  71  Id.  300;  Thompson  v.  White, 
76  Id.  381. 

Premature  appeal.  —  An  appeal  from  a 
judgment  cannot  be  taken  before  the  judgment 
is  entered.  If  so  taken,  the  appeal  will  be  dis- 
missed: Schroder  v.  Schmidt,  71  Cal.  399;  On- 
derdonk  v.  San  Francisco,  lb  Id.  534;   Tyrrell 


V.  Bnldimn,  72  Id. -192;  Kimple  v.  Conwny,  69 
Id.  71.  So  also  an  appeal  from  an  order  settling 
the  accounts  of  an  administrator  or  the  estate 
of  a  deceased  person  is  premature  and  will  be 
dismissed,  when  taken  before  the  order  is  en- 
tered in  the  minute-book  of  the  court:  E.flate 
of  Rose,  72  Id.  577;  bub  an  appeal  from  an  order 
refusing  a  new  trial  may  be  taken  before  ths 
judgment  is  entered:  Schroder  v.  Schmidt,  71 
Id.  399.  And  when  thd  notice  of  appeal  from 
the  judgment  is  filed  on  the  day  on  which  the 
judgment  is  entered,  the  appeal  is  not  prema- 
ture, and  will  not  be  dismissed,  notwitlistand- 
ing  the  notice  was  served  on  the  preceding 
day:  Tyrrell  v.  Baldwin,  72  Id.  192. 

940.  Appeal  —  How  taken  where 
legislature  has  not  prescribed  means.  — 

Where  the  supreme  court  has  been  given  by 
the  constitution  appellate  jurisdiction  in  a 
particular  class  of  cases,  but  the  legislature 
has  prescribed  no  means  for  taking  an  ap- 
peal, the  appellate  court  has  inherent  power 
to  estaljlish  any  appropriate  system  of  pro- 
cedure, and  for  such  i^urpose  may  adopt  rules, 
issue  writs  of  mandamus  and  certiorari,  or 
fraine  and  issue  any  suitable  writ,  or  adopt 
any  mode  of  procedure  already  prescribed  for 
bringing  a  cause  before  it:  People  v.  Jordan, 
65  Cal.  644. 

Attorney  of  record.  —  A  notice  of  appeal 
to  the  supreme  court,  which  is  signed  by  the 
attorney  of  record  in  the  court  below,  is  not 
ineffectual  because  the  attorney  has  not  been 
admitted  to  practice  in  the  supreme  court, 
provided  he  is  qualified  to  act  as  the  attorney 
of  record  in  the  lower  court:  Bexrdsley  v. 
Frame,  73  Cal.  634.  Where  there  are  two 
attorneys  of  record,  the  signature  of  any  one 
of  them  to  a  notice  of  appeal  is  sufiicient: 
Coch-m  V.  Hall,  76  Id.  192. 

Signature  of  attorney.  —  The  omission 
of  the  persons  signing  a  notice  of  appeal  from 
a  judgment  of  a  justice's  court  to  designate 
themselves  as  attorneys  for  the  appellant  will 
not  render  the  notice  ineffectual  if  it  is  other- 
wise sufficient:  Rutledije  v.  Superior  Court  of 
Humboldt  County,  67  Cal.  85. 

Designation  of  order  or  judgment:  See 
Kimple  V.  Comvay,  69  Cal.  71;  Girdner  v.  Bes- 
2vick,  69  Id.  112.  A  notice  of  appeal  which 
descriljes  the  order  appealed  from  as  one  made 
and  entered  on  a  certain  day  is  a  sufficient 
designation  of  the  subject-matter  of  the  ap- 
peal, when  no  other  order  was  entered  on  the 
day  specified:  Gruell  v.  Spooner,  71  Id.  493. 
Where  a  notice  of  appeal  otherwise  clearly 
identifies  the  order  appealed  from,  and  is 
properly  served  on  the  attorney  for  the  re- 
spondent, and  filed  in  the  action  to  which  it 
was  intended  to  appl3%  a  mistake  in  its  title  is 
immaterial:  Herrlich  v.  McDondd,  72  Id.  579. 
So,  also,  a  notice  of  appeal,  sufficient  in  other 
respects,  will  not  be  held  insufficient  merely 
because  it  incorrectly  states  the  date  on  which 
the  judgment  and  order  appealed  from  were 
entered,  if  the  record  on  appeal  shows  that 
there  has  been  but  one  judgment  or  order  of 
the  kind  appealed  from  entered  in  the  cause: 
Weylv.  Sonoma  Valley  R.^R.  Co.,  69  Id.  202; 
see  also  Anderson  v.  Giff,  72  Id.  65. 

Notice  may  embrace  several  appeals. 
—  In  an  action  brought  to  establish  a  disputed 
marriage,  and  for  a  divorce,  a  notice  of  appeal 
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by  the  defendant  from  an  order  directing  him 
to  pay  to  the  plaintiff  alimony  and  counsel  fees 
is  not  rendered  ineffectual  because  a  notice  of 
appeal  from  the  judgment  is  embraced  in  the 
same  paper,  nor  because  the  appellant,  as  a 
measure  of  precaution,  has  inserted  in  the 
notice  a  statement  that  on  the  appeal  from 
the  judgment  he  would  ask  the  court  to  re- 
view and  set  aside  the  order  for  alimony  and 
counsel  fees.  Such  a  statement  is  surplusage, 
which  does  no  injury:  Sharon  v.  Sharon,  G8 
Cal.  326. 

Parties  who  should  ba  served  with 
notice:  See  Roylanre  v.  San  Luis  II.  Co.,  74 
Cal.  273.  The  supreme  court  has  no  jurisdic- 
tion to  hear  an  appeal  from  a  judgment,  unless 
the  ax^pellant  shall  have  served  a  notice  of  ap- 
peal on  all  the  parties  whose  rights  may  be 
affected  by  a  reversal  of  the  judgment,  or 
where  the  appeal  is  from  a  part  of  the  judg- 
ment by  a  reversal  of  the  part  appealed  from. 
But  a  modification  of  the  judgment  may  be 
made  on  appeal  from  the  whole  judgment, 
although  some  of  the  parties  have  not  been 
served  with  the  notice  of  appeal,  provided 
such  modification  cannot  affect  the  rights  of 
the  parties  not  served:  WiUianis  v.  Savta  Clara 
M.  Ass'n,  G6  Cal.  193.  The  transcript  on  ap- 
peal in  a  criminal  case  must  show  that  the 
notice  of  appeal  was  served  on  the  attorney  of 
the  adverse  party;  otherwise,  tlie  appeal  will 
be  dismissed:  Peo-ple  v.  Bell,  70  Id.  33.  The 
conviction  of  an  administrator  of  the  estate  of 
a  deceased  person  for  the  crime  of  embezzle- 
ihent  does  not  render  him  civiliter  mortuiia,  so 
as  to  prevent  the  service  of  a  notice  of  appeal 
on  him  in  an  action  in  which  he  was  sued  as 
administrator,  and  judgment  rendered  in  his 
favor:  Brown  v.  Mann,  08  Id.  517.  A  notice 
of  appeal  from  certain  portions  of  an  interloc- 
utory decree  in  partition  need  only  be  served 
on  those  parties  whose  rights  would  be  affected 
by  a  modification  of  the  portions  of  the  decree 
appealed  from:  Miller  v.  Thomas,  71  Id.  408; 
see  also  Miller  v.  Ilea,  71  Id.  405.  And  an  ap- 
peal will  not  be  dismissed  on  the  ground  that 
the  statement  on  motion  for  a  new  trial  was 
not  served  on  all  the  adverse  parties,  when 
the  parties  not  served  are  not  interested  in 
the  appeal:  Dore  v.  Doiujherly,  I'l  Id.  232. 
Wlicre  one  of  several  defendants  appeals  from 
a  judgment  or  order  rendered  against  them  all, 
the  defendants  not  appealing  are  adverse  par- 
ties within  the  meaning  of  this  section,  and 
should  be  served  with  tlie  notice  of  appeal,  if 
the  reversal  or  modification  of  the  judgment 
or  order  appealed  from  would  affect  tlieir  in- 
terests in  the  subject-matter  of  the  appeal: 
Bandall  v.  Hunter,  69  Id.  80.  Also  where  an 
execution  issued  against  all  the  parties  to  a 
judgment  is  quashed  upon  the  motion  of  a 
part  only  of  them,  and  an  appeal  from  the 
order  is  taken  liy  the  judgment  creditor,  all 
the  persons  against  whom  the  judgment  was 
rendered  are  adverse  parties,  and  should  be 
served  with  notice  of  the  appeal:  Mdlilinv. 
Houijliton,  75  Id.  539.  See  further,  on  the 
question  of  what  parties  are  adverse,  Randall 
v.  Hunter,  09  Id.  80;  Roijlance  v.  San  Luis 
Hotel  Co.,  74  Id.  273;  Butte  Co.  v.  Boydstun, 
68  Id.  189;  7'oy  v.  San  Francisco  d-  S.  R.  R.  R. 
Co.,  75  Id.  542. 

SuflBciency  of  service.  — Where  an  appel- 
lant, in  ignorance  of  tlie  death  of  the  respond- 


ent, serves  a  notice  of  appeal  on  the  attorney 
who  had  appeared  for  the  latter,  and  the  ser- 
vice is  accepted  by  him,  the  appeal  will  not  be 
dismissed  on  a  motion  made  by  the  attorney 
who  accepted  the  service,  on  the  ground  that 
the  service  was  void,  because  made  after  the 
death  of  the  re.?pondent:  Moylev.  Landers,  75 
Cal.  595;  see  S.  C.  decided  June  11,  1889.  Af- 
ter the  fding  of  the  notice  of  appeal,  and  on 
the  same  day,  a  copy  thereof  was  presented  to 
the  attorney  for  the  respondent  in  his  oflBce, 
who  refused  to  receive  it.  The  party  making 
the  service  thereupon,  in  the  presence  of  the 
attorney,  left  the  copy  on  a  table  in  his  office. 
It  was  held  that  the  service  was  sufficient: 
Nathan  v.  Sutphen,  08  Id.  267.  When  service 
of  a  notice  of  appeal  is  made  by  mail,  it  is 
complete  at  the  time  of  the  deposit  of  a  copy 
in  the  post-office,  and  the  undertaking  on 
appeal  must  bo  fded  within  five  days  after  such 
deposit.  Section  1013  of  the  Code  of  Civil 
Procedure,  extending  the  time  in  which  acts 
may  be  done  in  certain  cases,  has  no  applica- 
tion to  the  service  of  a  notice  of  appeal:  Broken 
v.  Green,  05  Id.  221 ;  see  Lowrie  v.  Salz,  75  Id. 
349.  An  affidavit  of  service  of  notice  of  appeal 
which  simply  states  that  affiant  "alleges  and 
belie v^es  "  that  he  served  the  notice  is  fatally 
defective,  as  not  stating  positively  the  fact  of 
service:  Pacific  Mutual  Life  Ins.  Co.  v.  Shcpai-d- 
son,  76  Id.  376.  And  an  affidavit  of  service 
of  notice  of  appeal  by  mail  is  fatally  defective, 
unless  stating  that  affiant  and  the  person 
served  had  their  offices  in  different  places,  and 
that  there  was  communication  by  mail  between 
such  places:  Id. 

Undertaking  or  deposit. — Where  the 
fiftli  day  falls  on  Snnday,  an  undertaking  is 
filed  in  time  if  filed  on  the  following  day: 
Jenness  v.  Bowen,  77  Cal.  310.  Under  this 
section,  an  undertaking  on  ajjpeal,  if  filed 
before  the  service  on  the  notice  of  appeal,  is 
ineffectual  for  any  purpose:  Little  v.  Jacks,  OS 
Id.  343.  The  right  of  the  respondent  to  ob- 
ject to  the  sufficiency  of  sucli  an  undertaking 
is  not  waived  by  his  stipulating  in  writing  to 
advance  the  appeal  on  tlie  calendar  of  the 
supreme  court  for  hearing:  Id.  Under  section 
1054  of  the  Code  of  Civil  Procedure,  the  time 
for  filing  an  undertaking  on  appeal,  as  limited 
by  this  section,  may  be  extended  by  the  trial 
court,  or  the  judge  thereof,  not  exceeding 
thirty  days;  and  where  the  undertaking  is 
filed  within  the  time  as  thus  extended,  the 
period  within  which  tlie  transcript  on  appeal 
m-'iy  be  filed  does  not  expire  until  forty  days 
after  the  undertaking  is  filed:  Wadsicorth  v. 
Wadsworth,  74  Id.  104.  A  deposit  of  money 
in  lieu  of  an  undertaking  on  appeal  must  bo 
made  within  five  day.5  after  the  notice  of  ap- 
peal is  served  and  filed.  If  made  after  that 
time,  the  appeal  will  be  dismissed:  Stratton  v. 
Graham,  08  Id.  168. 

941.     Mistake    in    indorsement.  —  An 

undertaking  on  appeal,  if  otherwise  in  duo 
form  of  law,  is  not  rendered  iucffectual  by  a 
mistaken  indorsement  of  the  title  of  the  case 
in  which  it  is  given:  Ilcrrlich  v.  McDonald,  72 
Cal.  579. 

Several  appeals  —  Undertakings.  — 
Where  there  arc  several  appeals  in  the  same 
action,  the  record  on  each  appeal  may  be  em- 
bodied   in   one    transcript;    but   each   appeal 
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must  be  accompanied  by  an  undertaking  in 
the  sum  of  three  hundred  dollars,  designating 
the  particular  appeal  to  whicli  it  applies.  The 
undertakings  may  be  coutai:ied  in  one  instru- 
ment, if  tlie  objects  for  whicli  they  are  exe- 
cuted can  be  clearly  distinguished:  Sharon  v. 
Sharon,  G8  Cal.  320.  The  only  exception  to 
the  rule  requiring  an  undertaking  on  each  ap- 
peal is  limited  to  cases  whore,  in  the  same 
notice  and  transcript,  there  is  an  appeal  from 
a  judgment,  and  also  froiu  an  order  denying  a 
new  trial.  In  such  cases,  one  undertaking  on 
appeal  is  held  sufficient,  in  consequence  of  the 
long  and  well  settled  practice,  which  the  court 
declines  to  disturb:  Id.;  Webb  v.  Trescony,  70 
Id.  G21.     See  Bcrniand  v.  Beerher,  74  Id.  017. 

Insufificiency  of  undertaking'.  —  The 
appellants  appealed  from  the  judgment  and 
from  an  order  refusing  to  set  it  aside.  But 
one  undertaking  0!i  appeal  was  filed,  which 
recited  the  judgment  and  order  appealed 
from,  and  provided  that,  in  consideration  of 
such  appeal,  the  appellants  would  pay  all 
damages  and  cost:!  which  might  be  awarded 
against  them  on  the  appeal,  or  on  a  dismissal 
thereof,  not  exceeding  throe  hundred  dollars. 
The  undertaking  contained  a  further  provision 
and  promise  for  a  stay  of  execution  under  the 
judgment,  as  provided  by  section  145  of  the 
Code  of  Civil  Proccdui-e.  It  was  held  that 
the  undertaking  was  insufficient  to  support 
either  the  appeal  from  the  judgment  or  the 
appeal  from  the  order:  Corcoran  v.  Desmond, 
71  Cal.  lOa. 

Want  of  consideration  for  undertak- 
ing. —  The  statutory  imdortaking  of  three 
hundred  dollars  given  on  an  appeal  from  a 
judgment  for  the  foreclosure  of  a  chattel 
mortgage  operates  as  a  stay  of  execution,  and 
if  a  further  undertaking  be  given  to  stay  exe- 
cution, it  cannot  be  enforced  against  the 
sureties  therein  for  want  of  consideration: 
Powers  V.  Crane,  07  Cal.  05. 

Decree  of  distribution  —  Undertaking. 
—  On  an  appeal  by  a  legatee  from  a  decree 
distributing  certain  moneys  of  the  estate  of  a 
decedent,  the  execution  of  the  undertaking 
provided  for  by  this  section,  to  the  effect  that 
the  appellant  will  pay  all  damages  and  costs 
that  may  be  awarded  against  him  on  the 
appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars,  stays  proceedings 
in  the  lower  court  upon  the  judgment  ap- 
pealed from:  Estate  of  Schedel,  09  Cal.  241. 

942.  Undertaking  to  stay  execution 
cannot  be  treated  as  undertaking  on 
appeal. — On  an  appeal  from  a  judgment 
awarding  an  injunction  and  for  costs. and  dam- 
ages, an  undertaking  in  the  form  of  and  pur- 
porting to  bean  undertaking  to  stay  execution, 
as  provided  in  this  section,  will  not  be  consid- 
ered as  the  undertaking  on  appeal  required  by 
sections  940  and  941  of  the  code:  Dvffy  v. 
Oreenebaum,  72  Cal.  157. 

945.  Undertaking  in  suit  for  specific 
performance:  See  Hehilenv.  Beans,  71  Cal. 
295. 

Undertaking  in  ejectment:  See  Walsh 
V.  Soule,  GO  Cal.  44.3. 

Stay  of  execution.  —  Under  this  section, 
an  appeal  from  an  order  requiring  the  delivery 
of  possession   of  land  will,  where   an   under- 


taking is  given,  stay  the  enforcement  of  the 
order:  Neale  v.  Superior  Court,  11  Cal.  28. 

946.  Stay  of  execution  cannot  be 
granted  when. — Pending  an  appeal  from 
an  order  made  after  final  judgment  for  the 
paymont  of  money,  the  undertaking  on  appe:d 
from  the  order  having  been  waived,  but  no  ap- 
peal having  boon  taken  from  the  judgment, 
the  supreme  court  has  no  authority  to  grant  a 
stay  of  execution  upon  the  judament:  Carit  v. 
Williams,  07  Cal.  580. 

Mandamus  against  county  auditor  — 
Undertaking  may  be  dispensed  with.  — 
In  proceedings  by  mandamus  against  the  audi- 
tor of  the  city  and  county  of  San  Francisco, 
the  defendant  acts  officially,  and  on  an  appeal 
by  him,  the  undertaking  provided  for  by  this 
section  may  be  dispensed  with:  Scheererv.  El- 
gar,  07  Cal.  377. 

Power  of  trial  court  after  appeal.  — 
The  trial  court  has  jurisdiction  of  the  settle- 
ment of  a  bill  of  exceptions,  although  an  appeal 
from  the  judgment  has  been  taken:  Colbert  v. 
Ranhln,  72  Cal.  197.  But  it  has  no  power  to  so 
change  the  judgment  appealed  from  as  in  effect 
to  prevent  the  review  of  alleged  errors  brought 
up  by  a  bill  of  exceptions:  Reynolds  v.  Rey- 
nolds, 07  Id.  170.  Discharge  of  receiver  by 
lower  court  after  appeal:  See  Baujhmanv.  Su- 
perior Court,  72  Id.  572. 

948.  Justification.  —  The  failure  of  the 
sureties  on  an  undertaking  on  appeal  to  jus- 
tify after  an  exception  to  their  sufficiency  has 
been  taken  does  not  render  the  appeal  ineffec- 
tual: Wittram  v.  Crommelin,  72  Cal.  89.  A 
stipulation  of  the  respondent  extending  the 
time  for  the  justification  of  the  sureties  on  the 
undertaking  does  not  relieve  the  appellant 
from  the  necessity  of  filing  the  transcript  on 
appeal  within  the  time  limited  by  the  rules  of 
the  supreme  court:  Id.  The  right  of  the  ad- 
verse party  to  except  to  the  sureties  begins  to 
run  from  the  filing  of  the  undertaking,  not 
from  the  service  of  the  notice  of  appeal:  Brown 
V.  Green,  05  Id.  223. 

Waiving  undertaking.  —  The  right  of 
the  respondent  to  object  to  the  sufficiency  of 
an  undertaking  is  not  waived  by  his  stipu- 
lating in  writing  to  advance  the  appeal  on  the 
calendar  of  the  supreme  court  for  heai-ing: 
Little  V.  Jachs,  08  Cal.  343. 

949.  Appeal  from  order  refusing  to 
change  place  of  trial  does  not  operate  to 
stay  proceedings  in  the  lower  court  under  this 
section:  Howell  v.  Thompson,  70  Cal.  G35. 

Appeal  by  legatee  from  decree  of  dis- 
tribution: Soe  Edate  of  Schedel,  09  Cal.  24). 

950.  Presumption.  — The  supi-eme  court 
will  presume  that  all  the  evidence  tending  to 
explain  an  objection  taken  at  the  trial  is  in- 
serted in  a  l)ill  of  exceptions;  and  if  from  such 
evidence  it  appears  that  the  court  below  erred 
in  ruling  against  the  appellant  as  to  a  material 
matter,  a  reversal  will  be  granted:  Wilson  v. 
Atkinson,  08  Cal.  590.  TS^ien  the  record  on  ap- 
peal is  silent  as  to  whether  an  oral  charge  given 
to  the  jury  was  taken  down  by  the  phono-' 
graphic  reporter,  the  legal  presumption  is,  that 
it  was  so  taken  down,  and  to  overcome  this 
presumption,   the   defendant    must   make   an 
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affirmative  showing  to  the  contrar}':  People  v. 
Bonrlce,  G6  Cal.  455. 

Proceedings  improvidently  and  unin- 
tentionally made.  —  While  a  court  has 
power  to  set  aside  orders  and  judgments  im- 
providently and  unintentionally  made,  j'et  a 
given  order  or  judgment  will  not  l^e  presumed 
on  appeal  to  have  been  of  that  character.  The 
fact  must  be  affirmatively  shown.  And  it 
seems  that  a  recital  that  the  order  was  made 
"under  a  misapprehension  "  is  not  a  sufficient 
showing  of  the  fact:  Wunderliii  v.  dtdo'jan,  75 
Cal.  617. 

On  appeal  from  order  made  after  final 
judgment,  no  papers  other  than  the  judg- 
ment roll  will  be  considered,  unless  they  are 
identified  as  having  been  used  on  the  hearing 
of  the  motion:  Pettrct  v.  Frniilc,  C6  Cal.  34. 

Where  there  are  findings  sufficient  to 
sustain  judgment,  the  court  on  appeal 
heard  on  the  judgment  roll  will  not  examine 
into  probative  facts  contained  in  the  findings, 
where  there  is  nothing  to  show  that  the  latter 
are  entirely  based  on  or  controlled  by  theni: 
Wood  V.  Pcndola,  decided  February  2G,  1889. 

Refusal  to  give  instruction  when  not 
ground  for  reversal. — The  action  of  the 
trial  court  in  refusing  to  give  an  instruction 
asked  for  by  the  defendant,  the  correctness  of 
which  depended  upon  the  evidence,  cannot  be 
reviewed  by  the  appellate  court  in  the  absence 
of  the  evidence  and  instructions  given:  People 
V.  Bourlcr,  GG  Cal.  455. 

Stipulation  as  to  correctness  of  tran- 
script.—  Where  the  correctness  of  the  tran- 
script on  appeal  is  stipulated  to  by  the 
respondent,  he  cannot  afterwards  impeach  it 
by  showing  that  the  judgment  was  entered  at 
a  later  date  than  that  shown  on  the  face  of  the 
record:  //ar«/</i  v.  Bmmer.  71  Cal.  155. 

Reference  in  brief  to  document  outside 
of  record.  —  Where  counsel  prints  in  his  brief 
a  document  which  is  not  a  part  of  the  record 
on  appeal,  the  court  may,  as  against  him,  treat 
the  document  as  properly  before  it:  Estate  of 
Ca/iill,  74  Cal.  52. 

Affidavit.  —  An  affidavit  which  is  not  em- 
bodied in  any  statement  or  bill  of  exceptions 
cannot  be  considered  on  appeal:  Clanton  v. 
Cmranl,  61  Cal.  373. 

Judgment  on  pleadings.  —  An  erroneous 
ruling  of  the  lower  court  in  rendering  judg- 
ment on  the  pleadings  without  a  trial  of  the 
action  may  be  reviewed  on  an  appeal  from  the 
judgment,  without  being  incorporated  in  a  bill 
of  exceptions,  when  the  judgment  recites  that 
it  was  rendered  on  the  pleadings:  Weeks  v. 
Garibaldi  S.  G.  M.  Co.,  73  Cal.  599. 

Order  settling  account  —  Record.  —  On 
an  appeal  from  an  order  settling  the  final  ae- 
coxint  of  an  assignee  in  insolvency,  a  paper 
emliodied  in  the  transcript  certified  by  the 
trial  judge  as  containing  "an  abstract  of  the 
evidence  given  on  the  hearing  of  the  settle- 
ment of  the  account  of  the  assignee  "  forms  no 
part  of  the  record,  and  will  be  disregarded: 
EsUite  of  Tanner,  70  Cal.  22. 

Order  dissolving  injunction.  —  On  an 
appeal  from  an  order  dissolving  a  preliminary 
injunction,  the  order  must  be  embodied  in  tlio 
transcript:  Kimple  v.  Conway,  69  Cal.  71;  but 
on  an  appeal  from  an  order  refusing  an  injunc- 
tion, it  is  not  necessary  to  specify  in  a  bill  of 
exceptions  the  particulars  in  which  the  evi- 
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dence  is  alleged  to  be  insufficient,  nor  is  the 
lower  court  required  to  make  finding  in  sup- 
port of  the  order.  The  appeal  is  heard  upon 
the  papers  used  on  the  hearing  in  the  lower 
court;  and  the  testimony  of  witnesses  con- 
tained in  the  record,  and  identified  by  the 
judge  as  having  been  given  on  the  hearing, 
will  be  treated  on  the  appeal  as  written  affi- 
davits: Bunt  V.  Stce.se,  75  Id.  620. 

Statement  of  case  used  on  the  hearing  of 
a  motion  for  a  new  trial  is  a  part  of  the  record 
upon  which  an  appeal  from  the  judgment  may 
bo  heard:  Craij  v.  Fnj,  68  Cal.  363.  The 
supreme  court  rule  (12)  providing  for  the  cor- 
rection of  errors  or  defects  in  the  transcript,  on 
the  suggestion  of  either  party,  by  the  clerk's 
certificate  of  so  much  of  the  record  as  may 
be  necessary,  does  not  apply  to  a  failure  to 
procure  from  the  trial  judge  a  sufficiently  full 
statement  of  the  case:  Pagan  v.  Cartj,  77  Id. 
352. 

951.  On  appeal  from  an  order  dis- 
solving preliminary  injunction,  the  order 
must  be  embodied  in  the  transcript:  Kimple  v. 
Conway,  G9  Cal.  71.  On  appeal  from  an  order 
refusing  an  injunction,  the  particulars  in 
which  the  evidence  is  considered  insufficient 
need  not  be  set  out  in  a  bill  of  exceptions: 
Hunt  V.  Sleese,  75  Id.  C20. 

Order  overruling  demurrer. — No  bill  of 
exceptions  or  statement  is  necessary  on  an  ap- 
peal to  set  aside  the  overruling  of  defendants' 
demurrer,  where  the  transcript  contains  the 
demuiTcr,  the  order  of  court  overruling  the 
same,  and  the  judgment  in  which  is  recited 
the  demurrer,  the  ruling  thereon,  and  the  ex- 
ceptions taken  by  defendants'  counsel  to  that 
ruling:  2IcEntee  v.  Cook,  7G  Cal.  187. 

952.  Order  granting  or  reiusmg  new 
trial:  See  Harlman  v.  Poyers,  69  Cal.  643; 
Braly  v.  Henry,  decided  June  25,  1SS8.  On  an 
appeal  from  an  order  refusing  a  new  trial,  the 
judgment  roll  must  be  embodied  in  the  tran- 
script: Kimple  v.  Conwiy,  G9  Id.  71.  The  no- 
tice of  intention  to  move  for  a  new  trial 
constitutes  no  part  of  the  judgment  roll,  or  of 
the  record  to  be  furnished  tiie  supreme  court: 
Hook  V.  Hall,  68  Id.  22.  A  statement  of  the  ' 
case  used  on  the  hearing  of  a  motion  for  a  new 
trial  is  a  part  of  the  record  upon  which  an  ap- 
peal from  the  judgment  may  be  heard:  Crairj 
V.  Fry,  68  Id.  3G3.  And  where  the  statement 
of  the  case  does  not  specify  any  errors  of  fact 
on  which  the  motion  for  new  trial  was  made, 
the  decision  of  the  court  nmst  be  regarded  as 
conclusive  of  the  facts  in  the  case:  Graham  v. 
Steivart,  68  Id.  374.  And  where  the  assign- 
ment of  the  errors  asserts  that  the  decision  is 
against  law,  but  specifies  no  particulars  in 
which  the  evidence  is  insufficient,  the  evidence 
cannot  be  considered:  Malone  v.  Del  Norte  Co., 
77  Id.  217.  Affidavits  embodied  in  tlie  record, 
and  marked  as  filed  by  the  clerk,  will  not  be 
considered  unless  they  arc  contained  in  and 
form  part  of  tlie  bill  of  exceptions  or  statement, 
or  are  otherwise  identified  by  the  judge  as  hav- 
ing been  used  on  the  motion:  Fish  v.  Benson, 
71  Id.  428;  and  a  reference  in  the  order  refus- 
ing the  new  trial  to  the  affidavits  of  certain 
specified  persons  is  not  a  sufficient  identifica- 
tion of  the  affidavits  used  on  the  motion,  al- 
though affidavits  purporting  to  bo  those  of  the 
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persons  specified  are  embodied  in  the  tran- 
script: III.  Wlicrc  a  transcript  was  filed  in 
June,  and  another  document  was  filed  in  Sep- 
tember containing  what  purported  to  l)e  aOi- 
davits  on  a  motion  for  new  trial,  certified  by 
the  clerk  to  be  correct  copies  of  affidavits  used 
on  such  a  motion,  but  with  no  certificate  nor 
indorsement  by  the  judge,  and  not  appearing 
in  the  bill  of  exceptions,  the  affidavits  consti- 
tute no  part  of  the  record  on  appeal:  People  v. 
Mahoncii,  11  Id.  529.  Under  this  .section,  mak- 
ing an  order  denying  a  motion  for  new  trial  a 
part  of  the  record,  a  recital  in  the  order  that 
the  motion  was  made  upon  grounds  set  forth 
iu  the  notice  of  motion  is  a  sufficient  showing 
in  the  record  that  the  notice  was  given:  lian- 
dall  V.  Duff,  decided  October  23,  1888. 

953.  Certificate.  —  Under  this  section  a 
certificate  simply  stating  that  the  clerk  had 
compared  the  transcript  with  the  papers  on 
file,  and  it  was  correct,  is  fatally  defective,  even 
though  the  tmdertaking  was  embodied  in  the 
transcript:  San  Francisco  t£r  iV.  P.  B.  H.  Co. 
V.  Ande)-so7i,  11  Cal.  297. 

954.  Motion  for  dismissal,  when  and 
how  made.  —  A  motion  to  dismiss  an  appeal 
should  be  made  on  the  day  noticed  for  the  hear- 
ing, or  at  the  first  opportunity  during  the 
session  of  the  court.  If  not  so  made,  the 
motion  lapses,  and  it  cannot  be  revived  at  a 
subsequent  session:  Lamet  v.  Miller,  68  Cal. 
521.  An  objection  to  the  sufficiency  of  a  cer- 
tificate made  in  a  printed  brief,  together  with  a 
request  that  an  appeal  be  dismissed,  is  a  suffi- 
cient compliance  with  rule  13  of  the  supreme 
court  requiring  such  objection  to  be  taken  and 
notice  given  to  the  appellants  in  writing:  San 
Francisco  <£•  H.  P.  R.  R.  Co.  v.  Anderson,  11 
Id.  297. 

Parties:  See  RanUn  v.  G.  P.  R.  R.  Co.,  73 
Cal.  96.  On  a  motion  to  dismiss  an  appeal 
from  an  order  refusing  a  new  trial,  the  ques- 
tion whether  others  should  have  been  made 
parties  in  the  court  below  is  not  involved.  If 
the  proceedings  were  properly  taken  on  the 
appeal,  it  should  not  be  dismissed:  Watson  v. 
Sutro,  11  Id.  609. 

Failure  to  file  transcript.  — Where  the 
transcript  on  appeal  is  filed  after  a  motion  is 
made  to  dismiss,  and  no  reason  appears  why  it 
was  not  filed  before,  the  appeal  will  be  dis- 
missed: Heinlen  v.  6'.  P.  R.  R.  Co.,  65  Cal. 
304;  but  see  Carter  v.  Paige,  11  Id.  64.  An 
appeal  from  a  judgment  will  be  dismissed 
upon  the  failure  of  the  appellant  to  file  or  pre- 
pare the  transcript  within  the  time  prescribed 
therefor,  notwithstanding  a  motion  hy  the  an- 
pellaut  for  a  new  trial,  together  with  the 
settlement  of  a  bill  of  exceptions  to  be  used 
thereon,  is  pending  in  the  lov/er  court:  Smith 
V.  Trefry,  71  Cal.  404.  But  pending  the  settle- 
ment of  a  bill  of  exceptions  before  the  trial 
judge,  an  appeal  will  not  be  dismissed  on  ac- 
count of  the  failure  of  the  appellant  to  file  the 
transcript.  If  unwarranted  delay  occurs  in 
the  settlement,  the  respondent  should  seek  re- 
dress in  the  lower  court:  McGrath  v.  H>jde,  71 
Id.  454.  An  appeal  will  not  be  dismissed  be- 
cause of  the  failure  of  the  appellant  to  file  the 
transcript  within  the  time  prescribed  by  the 
rule  of  the  supreme  court,  if  the  respondent  by 
a  written  stipulation  extended   the   time  for 


filing  it  to  a  date  beyond  the  hearing  of  the 
motion  to  dismiss,  although  the  stipulation  was 
not  filed  with  the  clerk:  Poupion  v.  Muzio,  C8 
Id.  235.  And  where  before  the  expiration  of 
the  time,  the  appellant  obtained  the  signatures 
of  four  of  the  justices  to  an  order  for  an  exten- 
sion, but  inadvertently  neglected  to  file  it  un- 
til two  days  after  the  notice  of  motion  to 
dismiss  was  served,  the  appeal  should  not  be 
dismissed:  Grant  v.  De  Laniori,  71  Id.  329. 
Reliance  placed  by  an  attorney  on  tlie  state- 
ment of  another  that  he  had  caused  two  copies 
of  the  printed  transcript  to  be  left  at  the  office 
of  the  respondent's  attorney,  which  statement 
was  erroneous,  will  excuse  a  default:  Carter  v. 
Pair/e,  77  Id.  64.  The  same  is  true  where  a 
clerk  of  appellant's  attorney,  during  the  ill- 
ness of  his  emplo3'er  and  against  his  directions, 
took  the  appeal  but  failed  to  file  a  transcript: 
Bates  V.  Schroeder,  decided  August  29,  1888. 

Sufficiency  of  transcript.  —  Wliere  the 
transcript  on  appeal  is  certified  to  by  the  clerk 
of  the  court  below  as  correct,  the  mere  state- 
ment of  the  counsel  for  the  respondent  that  er- 
rors exist  thereia  will  not  establish  the  fact,  or 
warrant  a  dismissal  of  the  appeal:  Herrlich  v. 
McDonald,  72  Cal.  579.  The  verity  of  a  tran- 
script cannot  be  attacked  by  affidavits  filed  in 
the  supreme  court  in  support  of  a  motion  to 
dismiss:  People  v.  Jordan,  66  Id.  10.  On  ap- 
peal from  a  judgment  and  an  order  made  after 
judgment,  the  transcript  must  contain  a  copy 
of  the  judgment;  otherwise,  the  appeal  will  be 
dismissed :  Savings  and  Loan  Society  v.  Meeks, 
66  Id.  371. 

Identification  of  papers.  —On  an  appeal 
from  an  order  for  counsel  fees  and  alimony, 
made  pendete  lite  in  an  action  of  divorce,  the 
certificate  of  the  trial  judge  is  a  sufficient 
identification  of  the  papers  used  on  the  hearing 
of  the  motion:  Scharnmel  v.  Schammel,  70  Cal. 
72.  If  the  transcript  fails  to  contain  such  a 
certificate  or  other  evidence  of  identification, 
and  a  motion  is  made  to  dismiss  the  appeal  on 
that  ground,  the  appellant  may  cure  the  omis- 
sion, under  rule  13  of  the  supreme  court,  by 
presenting  and  filing  at  the  hearing  of  the  mo- 
tion to  dismiss  a  certificate  of  the  judge  to  the 
identity  of  the  papers:  Id.  The  fact  that 
paj)ers  printed  in  the  transcript  are  not  identi- 
fied as  having  been  used  on  the  motion  on 
which  the  order  appealed  fronr  was  made,  will 
not  justify  a  dismissal  of  the  appeal:  Herrlich 
V.  McDonald,  72  Id.  579. 

Irregularities  prior  to  order  for  new 
trial.  —  An  appeal  from  an  order  granting  or 
refusing  a  new  trial  is  a  matter  of  right,  and 
if  the  proceedings  on  the  motion,  anterior  to 
the  order,  are  irregular  or  defective,  such  ir- 
regularity or  defect  is  not  a  cause  for  dismiss- 
ing the  appeal,  but  maj%  iipon  a  proper  show- 
ing, be  passed  upon  in  determining  the  same: 
Fish  V.  Benson,  71  Cal.  428. 

Notice  of  appeal.  —  An  appeal  will  be 
dismissed  if  the  notice  of  appeal  was  served 
and  filed  prior  to  the  entry  of  the  judgment. 
An  appeal  from  an  order  refusing  a  new  trial, 
in  an  action  tried  by  the  court,  will  not  be  dis- 
missed on  the  ground  that  the  notice  of  inten- 
tion to  move  for  a  new  trial  was  not  given  iu 
time,  if  the  transcript  fails  to  show  that  any 
notice  of  the  decision  was  ever  given,  or  that 
any  objection  was  made  in  the  lower  court  that 
the  notice  of  intention  was  not  given  in  time: 
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Girdner  v.  Besiokh,  69  Cal.  112.  An  appeal 
from  portions  of  an  interlocutory  judgment  in 
an  action  of  partition  will  be  dismissed,  if  the 
portions  appealed  from  cannot  be  modified 
without  disturbing  the  whole  judgment  and 
prejudicially  aflfecting  the  rights  of  parties  not 
served  with  notice  of  the  appeal:  Miller  v. 
Thomas,  73  Id.  G37. 

Appeal  by  county — Dismissal. — In 
the  absence  of  any  objection  by  the  attorney- 
general,  an  appeal  by  a  county  from  a  judg- 
ment rendered  against  it  M'ill  be  disitiissed  on 
a  motion  made  by  the  district  attorney  of  the 
county,  in  pursuance  of  a  resolution  of  its 
board  of  supervisors,  although  an  attorney, 
claiming  to  act  as  special  counsel  for  the  ap- 
pellant, opposes  the  motion:  Allen  v.  County 
of  San  Bernardino,  72  Cal.  450. 

Judgment  by  consent.  —  A  motion  was 
made  to  dismiss  the  appeal  on  tlip  ground  that 
the  judgment  appealed  from  was  entered  upon 
the  mutual  consent  of  the  j)arties.  The  only 
evidence  of  consent  contained  in  the  transcript 
consisted  of  a  written  indorsement  made  in 
the  margin  opposite  to  the  copy  of  the  judg- 
ment, as  follows:  "Indorsed  in  lead-pencil  on 
the  back  of  the  original  judgment  is  the  fol- 
lowing: 'Agreed  to.  PiUsbury  and  Blanding, 
Lewis  Shearer,  William  F.  Herrin.'"  The  an- 
swer of  the  appellant  was  subscribed,  "Wal- 
lace, Greathouse,  and  Blanding,"  as  his  attor- 
neys, for  wliom,  after  the  entry  of  the  judg- 
ment, was  substituted  Edward  Lj-nch,  by 
whom  the  notice  of  appeal  was  signed.  It  was 
held  that  the  motion  should  bo  denied:  San 
Francisco  Sai-inf/s  Union  v.  Myers,    72  Cal.  161. 

Second  appeal  is  void.  — Where  an  ap- 
peal from  a  judgment  has  been  regiilarly  taken 
and  perfected  by  an  undertaking,  and  is  pend- 
ing in  the  supreme  court,  a  second  appeal  from 
the  judgment,  attempted  to  be  taken  by  the 
same  party,  is  a  nullity,  and  will  be  dismissed: 
Brown  v.  Plummcr,  70  Cal.  337. 

Motion  for  dismissal  by  personal  rep- 
resentative. — Where  a  respondent  dies  pend- 
ing an  appeal,  a  motion  Ijy  his  personal  repre- 
sentatives for  its  disuiissal  will  not  be  enter- 
tained until  they  have  Ijceu  substituted  in  the 
supreme  court  in  his  place.  A  .substitution  in 
the  lower  court  is  not  sufficient:  Lyons  v.  lioach, 
72  Cal.  85. 

Vexatious  or  frivolous  appeal :  Sec 
Gre(jory  v.  Keating,  decided  May  22,  18SS;  Dun- 
•phy  v.  lleinmaun,  decided  March  15,  1888. 

Undertaking.  —  Where  no  undertaking  on 
appeal  has  been  filed  v/ithiu  the  time  required 
by  law,  the  supreme  court  has  no  power  under 
this  section  to  allow  one  to  be  filed:  Duffy  v. 
Oreenehnuin,  72  Cal.  157;  see  »S'.  P.  Wood  v. 
Pendola,  77  Id.  82.  Appeals  taken  from  two 
distinct  orders  are  each  ineffectual,  and  will 
be  dismissed,  when  only  one  undertaking  on 
appeal  is  filed,  which  fails  to  designate  to 
which  of  the  a^ipeals  it  was  intended  to  apply. 
In  such  a  case  the  appellant  is  not  authorized 
under  this  section  to  file  new  undertakings: 
Home  and  Loan  Associates  v.  Willins,  71  Id.  626. 
And  where  an  appeal  is  taken  from  the  judg- 
ment and  from  an  order  refusing  a  new  trial, 
and  but  one  undertaking  on  appeal  is  filed,  the 
appeal  from  tlie  order  is  ineffectual  and  will  bo 
dismissed,  if  the  undertaking  omits  to  recite 
the  apneal  from  the  order:  Berniaudv.  Beccher, 
74  Id.  "017. 


Failure  to  file  brief.  —  Where  no  oral 
argument  is  had,  and  the  appellant  fails  to  file 
any  points  or  authorities,  the  judgment  ap- 
pealed from  will  be  affirmed  without  an  ex- 
amination of  the  record:  Paris  v.  Lampmn,  73 
Cal.  190.  See  Scott  v.  Sowden,  decided  Febru- 
ary 21,  18SS.  But  where  a  party  fails  to  file 
his  brief  within  the  time  allowed  by  the  court, 
and  subsequently  files  it  without  the  permis- 
sion of  the  court  or  the  consent  of  the  opposite 
counsel,  the  court  may,  in  its  discretion,  treat 
the  default  as  a  waiver  of  all  technical  points, 
and  allow  the  brief  to  remain  as  an  argument 
upon  the  merits  only:  Peek  v.  Peek,  75  Id.  298. 
Cases  to  be  submitted  on  briefs  will  be  dis- 
missed for  failure  to  file  briefs  within  time  al- 
lowed: Markhaniv.  Fowler,  decided  March  26, 
1888. 

Second  motion  to  dismiss  an  appeal, 
based  on  the  same  facts  as  the  former  motion, 
which  was  denied  without  leave  to  renew  it, 
will  be  denied:  Tyrrell  v.  Baldwin,  decided 
March  23,  18S9. 

956.     What  will  be  reviewed.  —  On  an 

appeal  from  a  judgment  by  default,  not  taken 
within  sixty  days  after  entry  of  judgment, 
nothing  can  be  reviewed  except  what  appears 
on  the  judgment  roll:  Savings  and  Loan  Soc.  v. 
Meeks,  66  Cal.  371.  Where  the  trial  court 
grants  a  new  trial  for  the  reason  that  the  evi- 
dence did  not  justify  the  verdict,  and  there 
was  a  substantial  conflict  of  testimony,  no 
question  arises,  on  an  appeal  from  such  order, 
as  to  the  improper  admission  of  evidence:  Doo- 
little  V.  Woodcock,  65  Id.  258.  Nor  can  the 
sufficiency  of  a  complaint  be  considered  on  an 
appeal  from  an  order  denying  a  new  trial: 
Wheeler  v.  Kassahaum,  76  Id.  UO.  The  ques- 
tion whether  the  findings  of  fact  warrant  the 
conclusions  drawn  by  the  court  arises  on  an 
appeal  from  the  judgment:  Graham  v.  Stewart, 
68  Id.  37-4.  But  on  sucli  an  appeal,  an  order 
denying  a  motion  to  vacate  the  judgment  can- 
not be  reveiwed:  Jcnncss  v.Boioen,  77  Id.  310. 
An  objection  that  the  relief  awarded  by  the 
trial  court  was  not  warranted  by  the  facts 
proved  cannot  be  considered  on  an  appeal 
from  an  order  refusing  a  new  trial,  but  must 
be  presented  on  an  appeal  from  the  judgment: 
lioberts  V.  Eldred,  73  Id.  394.  And  an  order 
on  a  motion  to  tax  a  cost-bill,  made  after  the 
rendition  and  entry  of  final  judgment,  can  be 
reviewed  only  on  a  direct  appeal  therefrom: 
Empire  G.  M.  Co.  v.  Bonanza  G.  M.  Co.,  67  Id. 
403.  A  question  which  has  been  excluded 
froni  the  issues  by  the  act  of  the  appellant 
himself,  cannot  be  considered  on  appeal:  Jones 
V.  Morgan,  67  Id.  208.  Nor  will  defects  in  the 
complaint,  which  only  affect  the  rights  of  tho 
defendants  not  appealing,  be  considered:  Ball 
v.  Alchols,  73  Id.  193.  Where  a  judgment  ap- 
pealed from  decides  only  as  to  the  divorce, 
leaving  tho  question  of  division  of  property  for 
future  decree,  the  appeal  does  not  bring  up  a 
ruling  on  an  amendment  of  pleadings  affecting 
the  property  only,  as  under  this  section  an  in- 
termediate order  can  bo  reviewed  on  an  appeal 
from  the  judgment  only  when  it  involves  the 
merits,  or  necessarily  affects  the  judgment: 
Sharon  v.  Sharon,  77  Id.  102.  A  ruling  on  a 
demurrer  will  be  reviewed  only  on  an  ap- 
peal from  tho  judgment,  and  not  on  appeal 
from  an  order  denying  a  new  trial,  especially 
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when  tho  statement  in  an  appeal  from  such 
order  does  not  specify  tho  alleged  error  in  such 
ruling  as  required  by  section  G59,  subdivision 
3:  Heilhronv .Centcrville >^-  K.  I.  D.  Co.,  7GCal.  8. 
Objections  not  raised  below:  Sec  Camp- 
hell  V.  IRujrii,  decided  Juno  27,  1888.  Vol- 
unteered testimony  not  objected  to  is  not 
ground  for  error:  Benton  v.  Monnier,  11  Cal. 
449.  And  where  no  objection  is  made  to  a 
hypotlietical  question  in  tho  trial  court,  it  can- 
not bo  made  on  appeal:  People  v.  Moon,  65 
Id.  532.  Where  a  party  fails  to  object  to  the 
introduction  of  evidence  upon  the  trial  in  the 
court  below,  an  objection  to  its  admissibility 
cannot  be  raised  for  tho  first  time  upon  ap- 
peal: Estate  of  Do)/le,  73  Id.  564:  Sioeetland  v. 
Shattucl;  66  Id.  31;  People  v.  Northoj,  11  Id. 
618;  McKay  v.  Puley,  65  Id.  623;  Scott  v.  Sierra 
Lumber  Co.,  67  Id.  l\;Yik  Hon  v.  S.  V.  W.  W., 
65  Id.  619;  Hurjhesw.  Wheeler,  76  Id.  230.  And 
an  objection  to  the  admission  of  evidence  will 
not  be  considered  on  appeal,  unless  an  excep- 
tion to  the  ruling  of  the  court  in  admitting  the 
evidence  was  reserved  at  the  trial:  Austin  v. 
Andrews,  71  Id.  98;  Alameda  Macadamizing 
Co.  V.  Williams,  70  Id.  534;  Lucas  v.  Richard- 
son, 68  Id.  618.  And  this,  notwithstanding  the 
statement  on  motion  for  a  new  trial  specifies 
the  admission  of  the  evidence  as  one  of  the 
errors  on  which  the  party  moving  would  rely: 
Alameda  Macadamizbvj  Co.  v.  Williams,  70  Id. 

534.  Where  the  trial  judge  supplements  a  spe- 
cial verdict  by  certain  special  findings  of  his 
own,  such  findings  not  having  Ijeen  excepted  to 
at  the  time  by  either  party  will  be  presumed  to 
have  been  adopted  by  both:  Shepherd  v.  Jones, 
71  Id.  223.  A  plaintiff  cannot  be  heard  on  appeal 
for  the  first  time  to  urge  the  rendition  of  a  judg- 
ment in  his  favor  in  direct  contradiction  of  the 
allegations  of  the  complaint:  Eaton  v.  Rocca, 
15  Id.  93.  And  a  defective  denial  to  which  no 
objection  is  taken  in  the  court  bslow  will  be 
treated  as  suflicient  on  appeal:  Hiatt  v.  Trus- 
tees, 65  Id.  481.  On  the  same  principle,  where 
a  party  attempts  to  plead  the  facts  showing 
that  he  was  a  bona  fide  purchaser  for  value,  in- 
sufficiency of  the  pleading  cannot  be  consid- 
ered upon  appeal,  when  no  objection  was 
taken  by  demurrer  or  otherwise  in  the  court 
below,  and  no  objection  made  to  the  evidence 
upon  the  point:  Schluter  v.  Harvey,  65  Id.  158. 
See  People  v.  Reis,  76  Id.  269;  Blasingame  v. 
Home  Ins.  Co.,  75  Id.  633.  An  objection  that 
the  proceedings  in  the  lower  court  for  a  new 
trial  were  not  had  within  the  time  allowed  by 
law  will  not  be  considered  on  appeal,  when  no 
such  objection  was  raised,  either  on  the  settle- 
ment of  the  bill  of  exceptions  on  which  the 
motion  was  based,  or  on  the  hearing  of  the 
motion:  Hegai-d  v.  California  Ins.  Co.,  72  Id. 

535.  And  where  it  is  not  objected  at  the  time 
a  motion  for  a  new  trial  was  passed  on  that 
notice  of  motion  was  not  given,  it  will  be  pre- 
sumed on  appeal  that  the  notice  was  given: 
Gage  v.  Downey,  decided  August  20,  1888. 

_^Presumptions:  See  People  v.  Otto,  11  Cal. 
45,  50.  When  an  error  against  the  appel- 
lant is  shown,  injury  to  him  is  presumed, 
and  it  devolves  upon  the  respondent  to  show 
that  no  injury  has  in  fact  been  done:  Duff  v. 
Duff,  11  Cal.  513.  Where  the  record  of  an- 
other's suit,  the  judgment  in  which  was  ad- 
mitted in  evidence,  is  not  before  the  court  on 
appeal,    it  will   be    presumed   that   the   trial 


court's  finding  on  that  point  was  correct:  Sil- 
varer  v.  Hanf^on,  11  Id.  579.  An  application 
for  a  new  trial  is  addres.'ed  to  the  sound  dis- 
cretion of  the  court,  and  in  the  absence  of  a 
clear  showing  to  the  contrary,  the  appellate 
court  will  presume  that  the  discretion  was 
properly  exorcised:  Minturn  v.  Blis.i,  11  Id. 
90.  And  where  a  transcript  shows  no  evi- 
dence on  the  subject  of  the  alleged  erroneous 
rulings,  the  presumption  is  that  they  were 
correct:  Camphell  v.  Walh,  11  Id.  2.50. 

Harmless  or  immaterial  error.  —  A 
judgment  will  not  be  reversed  for  a  harmless 
or  immaterial  error  which  could  not  have 
worked  to  tho  injury  or  prejudice  of  the  ap- 
pellant: Kelly  V.  Fitzell,  65  Cal.  87;  San 
Joaquin  Valley  Btnk  v.  Bours,  73  Id.  200; 
People  V.  Marseiler,  70  Id.  98;  Osment  v.  McEl- 
rath,  68  Id.  466;  Dougherty  v.  Coffin,  69  Id. 
454;  Goldstein  v.  Nunan,  66  Id.  542;  Clarlc  v. 
Child,  66  Id.  87;  People  v.  Wheeler,  65  Id.  77; 
Silvarerv.  Hansen,  11  Id.  579;  Harnett  v.  G.  P. 
R.  R.  Co.,  decided  December  29.  1888;  In  re 
Case.meni's  Estate,  decided  January  17,  1889; 
McCormach  v.  Sutton,  decided  February  19, 
1889;  Learned  v.  Castle,  decided  June  28,  1888; 
Southern  Pacific  R.  R.  Co.  v.  Purcell,  77  Cal. 
69;  B<(nh  of  California  v.  Taaffe,  decided  June 
20,  1888;  White  v.  Spreclceli,  decided  April 
26,  1888;  McLennan  v.  Ohmen,  75  Id.  558. 
Thus  where  the  findings  show  the  plain- 
tiff to  be  entitled  to  recover  nominal  damages 
only,  a  judgment  rendered  in  favor  of  the  de- 
fendant will  not  be  reversed  on  appeal.  In 
such  a  case,  the  maxim,  De  minimis  non  curat 
lex,  is  applicable:  McAllister  v.  Clement,  75  Cal. 
182. 

Matters  not  apparent  of  record:  See 
Jenness  v.  Boiven,  11  Cal.  310;  Pardy  v.  Mont- 
gomei~y,  11  Id.  326;  San  Francisco  Sav.  Union 
V.  Myers,  decided  June  20,  1888;  People  v. 
Central  Pacific  R.  R.  Co.,  76  Cal.  29;  Hughes 
v.  Wheeler,  76  Id.  230;  Larlin  v.  Larldn,  76 
Id.  323;  Hughes  v.  Thompson,  decided  Febru- 
ary 6,  1888;  Carter  v.  Paige,  decided  March  7, 
1889. 

Conflicting  evidence.  —  A  verdict  will 
not  be  disturbed  where  the  evidence  is  con- 
flicting: Comptoir  d'  Escompte  de  Paris  v.  D res- 
bach,  deckled  December  29,  1888;  Campbell  v. 
Hayes,  decided  June  27,  1888;  Heath  v.  Scott, 
65  Cal.  548.  See  Harris  v.  Sutherland,  decided 
December4,  1888;  Straus  v.  Williatnson,  decided 
June  1,  1888;  Crystal  Lake  Ice  Co.  v.  McAulay, 

75  Cal.  631;  Heilbron  v.  Kings  River  <£•  F.  C.  Co., 

76  Id.  1 1 ;  nor  in  such  a  case  will  the  appellate 
court  disturb  an  order  granting  or  refusing  a 
new  trial:  People  v.  Forsythe,  65  Id.  101;  Tide 
Land  Reclamation  Co.  v.  Cunningham,  71  Id. 
221;  Harnett  v.  Central  Pacific  R.  R.  Co., 
decided  December  29,  1888.  See  Schumacher 
V.  Connolly,  75  Id.  282.  Also,  where  the  evi- 
dence is  clearly  conflicting,  the  judgment  will 
not  be  reversed  or  a  new  trial  granted  on  the 
ground  that  the  findings  are  not  justified  by 
the  evidence:  Byrne  v.  Reed,  75  Id.  277;  Aus- 
tin v.  Andrews,  71  Id.  98.  See  Lire  Fishers 
Estate,  75  Id.  523.  Where  there  is  a  substan- 
tial conflict  of  evidence,  the  findings  of  fact 
of  the  trial  court  will  not  be  disturbed  on  ap- 
peal: Gwinn  V.  Hamilton,  75  Id.  265;  McLen- 
nan V.  Ohmen,  75  Id.  558;  Heilbron  v.  Kings 
River  d;  F.  C.  Co.,  16  Id.  11;  Haskell  v.  Doty, 
decided  March  21,  1889;   but  the  rule  which 
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restrains  an  appellate  court  from  interfering 
with  a  finding  of  the  court  l)elow  where  there 
is  a  conflict  in  the  evidence,  docs  not  apply 
when  the  evidence  consists  entirely  of  ballots, 
photographic  copies  of  which  are  before  the 
court  on  appeal:  Reifiiokls  v.  Snoiu,  G7  Id.  40S. 
Where  there  is  evidence  that  the  plaintiff  was 
employed  by  deceased,  and  that  his  services 
were  worth  the  amount  allowed  by  the  ver- 
dict, the  latter  will  not  be  set  aside  as  against 
the  weight  of  evidence:  Kiiijlil  v.  Eusx,  "il 
Id.  410. 

Error  in  one's  favor.  —  On  an  appeal  a 
party  will  not  be  heard  to  object  to  an  alleged 
error  in  an  instruction  given  at  his  own  re- 
quest: HarriHon  v.  S.  V.  IVij  Co.,  G5  Cal.  370. 
And  an  appeal  from  an  order  made  at  the  re- 
quest of  the  appellant,  and  which  could  not 
operate  to  his  prejudice,  will  not  be  considered: 
Estate  of  BadovicJi,  74  Id.  539.  A  party  not 
appealing  from  a  judgment  cannot  question  its 
correctness  upon  an  appeal  taken  by  his  ad- 
vei'sary:  Bryan  v.  Idaho  Quartz  Jlininj  Co.,  73 
Id.  249. 

Appellate  court  may  draw  inferences 
of  law  from  the  facts  found  by  the  trial  court, 
but  cannot  infer  from  the  findings  a  fact  not 
found:  De  Cells  v.  Porter,  65  Cal.  3. 

957.  Remedial  powers  of  supreme 
court.  —  On  an  appeal  from  a  judgment  as  an 
entirety,  the  power  of  the  supreme  court  is  not 
limited  to  an  affirmance  or  reversal  of  the 
judgment  as  a  whole,  but  it  may  modif}'^  the 
judgment  when  a  modification  is  appropriate 
and  necessary  to  a  correct  determination  of 
the  rights  of  the  parties:  Williams  v.  Santa 
Clara  M.  Ass'n,  GG  Cal.  193. 

Reversal  on  account  of  erroneous 
finding.  — Where  a  judgment  is  reversed  on 


appeal,  solely  on  account  of  the  insufficiency  of 
the  evidence  to  sustain  a  particular  finding, 
and  the  cause  i^  remanded  for  a  new  trial, 
subject  to  the  views  expressed  by  the  supreme 
court  in  reference  to  such  finding,  the  lower 
court,  on  the  return  of  the  case,  need  not  try 
the  entire  cause  anew,  but  may  confine  the 
testimony  to  the  issue  erroneously  decided, 
and  in  other  respects  pass  upon  the  issues  in 
the  light  of  the  testimony  already  before  it,  or 
adopt  the  facts  already  found  upon  such  testi- 
mony: Chandler  v.  People's  Savings  Bank,  73 
Cal.  317. 

Appellate  court  is  not  confined  to 
reasons  given  by  the  trial  court  in  an  opinion 
filed,  but  if  the  order  for  new  trial  can  be 
justified  on  any  of  the  grounds  on  which  the 
motion  was  based,  new  trials  for  the  insuffi- 
ciency of  the  evidence  being  largely  discre- 
tionary with  the  trial  court,  it  will  be  affirmed: 
^''al!e!/  v.  McDonald,  77  Cal.  2S4. 

Rehearing. — That  a  case  was  set  for  the  last 
day  of  the  session  of  the  supreme  court,  which 
for  years  past  had  never  been  able  to  finish  the 
calendar,  and  the  defendant's  attorney  did  not 
expect  it  to  be  reached,  is  not  sufficient  to 
justify  setting  aside  a  judgment  of  affirmance, 
made  because  there  was  no  appearance,  or 
points  and  authorities  on  file  for  defendant: 
Hugrjins  v.  Handy,  decided  March  29,  1S88. 

958.  Effect  of  a  reversal:  See  Sharp  v. 
Miller,  GG  Cal.  98.  Where  a  judgment  is  re- 
versed and  the  cause  remanded  for  further 
proceedings,  in  accordance  with  the  views  ex- 
pressed by  the  appellate  court,  a  retrial  should 
be  had  subject  to  the  directions  given  in  the 
opinion:  Cliandler  v.  People's  Savings  Bank,  63 
Id.  498. 


963.   Appeals  to  supreme  court. 

Sec.  963.  An  appeal  may  be  taken  to  the  supreme  court  from  a  superior 
court  in  the  following  cases:  — 

1.  From  a  final  judgment  entered  in  an  action  or  special  proceeding  com- 
menced in  a  superior  court,  or  brought  into  a  superior  court  from  another 
court. 

2.  From  an  order  granting  or  refusing  a  new  trial,  or  granting  or  dissolving 
an  injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  or  dissolving  or 
refusing  to  dissolve  an  attachment,  or  changing  or  refusing  to  change  the 
place  of  trial,  from  any  special  order  made  after  final  judgment,  and  from 
such  interlocutory  judgment  in  actions  for  partition  as  determines  the  rights 
and  interests  of  the  respective  parties  and  directs  partition  to  be  made. 

8.  From  a  judgment  or  order  granting  or  refusing  to  grant,  revoking  or 
refusing  to  revoke,  letters  testamentary,  or  of  administration,  or  of  guardian- 
ship; or  admitting  or  refusing  to  admit  a  will  to  probate,  or  against  or  in 
favor  of  the  validity  of  a  will,  or  revoking  the  probate  thereof;  or  against  or 
in  favor  of  setting  apart  property,  or  making  an  allowance  for  a  widow  or 
child;  or  against  or  in  favor  of  directing  the  partition,  sale,  or  conveyance  of 
real  property,  or  settling  an  account  of  an  executor,  or  administrator,  or 
g,uardian;  or  refusing,  allowing,  or  directing  the  distribution  or  partition  of 
an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy, 
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or  distributive  shcarc;  or  confirming  or  refusing  to  confirm  a  report  of  an 
appraiser  setting  apart  a  homestead.  [^Amendment  approved  March  19, 1889; 
Statutes  and  Amendments  1889,  324.'] 


Notes  of  Decisions  ArrLic 

Appealability  of  order,  how  deter- 
mined. —  Whether  an  order  is  appealable  is 
to  bo  determined  by  what  it  purports  to  deter- 
mine, and  not  by  what  may  be  its  actual  oper- 
ative effect:  E^fate  of  BuUoclc,  75  Cal.  419. 

Contempt  proceedings.  — No  appeal  lies 
from  an  order  dismissing  a  proceeding  for  an 
alleged  contempt  of  court:  Sanchez  v.  New- 
man, 70  Cal.  210. 

Nonsuit.  —  Error  in  granting  a  nonsuit  is 
an  error  of  law,  and  cannot  be  reviewed  on  an 
appeal  from  an  order  refusing  a  new  trial, 
unless  it  was  excepted  to  on  the  trial,  and 
Bpecified  as  error  in  the  atatement  or  bill  of 
exceptions:  Schroeder  v.  Schmidt,  li  Cal.  459; 
see  Kimple  v.  Coivuay,  69  Id.  71. 

Order  refusing  transfer  or  taxing 
costs.  —  An  appeal  cannot  be  taken  from  an 
order  denying  a  motion  to  set  aside  a  former 
order  refusing  the  transfer  of  a  cause  to  the 
federal  courts.  Such  action  can  be  reviewed 
only  on  an  appeal  from  the  final  judgment: 
Tripp  V.  Santa  Rosa  Street  Railroad,  69  Cal. 
631.  So  also  an  order  on  a  motion  to  tax  a 
cost-bill,  made  after  the  rendition  and  entry  of 
final  judgment,  can  be  reviewed  only  on  a 
direct  appeal  therefrom:  Empire  G.  M.  Co.  v. 
Bonanza  G.  J/.  Co.,  67  Id.  406. 

Amending  or  striking  out  pleadings 
—  Demurrers.  —  Where  the  supreme  court 
upon  appeal  affirms  the  judgment  of  the  court 
below,  or  directs  the  entry  of  a  specific  judg- 
ment, and  such  judgment  is  entered  by  the 
lower  court  as  directed,  the  case  is  ended,  and 
thereafter  neither  the  judgment  nor  an  order  re- 
fusing to  permit  an  amendment  to  the  plead- 
ings is  appealable:  Hcinlen  v.  Beans,  73  Cal. 
240.  No  appeal  lies  from  an  order  striking 
out  an  answer:  Beach  v.  Hodgdon,  66  Id.  187. 
Appeal  from  decision  sustaining  demurrer:  See 
People  V.  Jordan,  65  Id.  644. 

Dismissal.  —  An  order  dismissing  an  infor- 
mation for  want  of  prosecution  is  not  ap- 
pealable: People  V.  Uollis,  65  Cal.  78.  But 
an  order  setting  aside  an  information  and 
discharging  the  defendant  is  a  final  judg- 
ment, and  appealable:  People  v.  More,  68 
Id.  500.  A  subsequent  order  refusing  to 
allow  another  information  to  be  filed  against 
the  defendant,  and  an  order  exonerating  his 
bail,  are  also  appealable:  Id.  An  order  deny- 
ing a  motion  in  arrest  of  judgment  on  a  plea 
of  former  conviction  is  not  appealable:  People 
V.  Majors,  65  Id.  100;  People  v.  Henry,  77 
Id.  445.  No  appeal  lies  on  behalf  of  the 
j)eople  from  an  order  made  by  the  superior 
court,  of  its  own  motion,  dismissing  a  criminal 
action:  People  v.  More,  71  Id.  546.  And  none 
can  be  taken  from  an  order  denying  a  motion 
to  set  aside  a  former  order  of  dismissal  as  to 
some  of  the  defendants  in  an  action  of  eject- 
ment. The  order  of  dismissal  is  a  final  judgment 
when  entered,  and  is  itself  appealable:  Tripp 
v.  Santa  Rosa  St.  R.  R.,  69  Id.  631.  Where  an 
action  for  libel  is  dismissed  upon  the  motion  of 
plaintiff,  and  judgment  is  accordingly  rendered 
in  favor  of  the   defendant  for  his  costs,   the 
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plaintiff  cannot  appeal  therefrom,  except  as  to 
the  portion  of  the  judgment  awarding  costs; 
and  the  supreme  court  has  no  jurisdiction  of 
such  an  appeal,  when  the  amount  of  tlie  costs 
is  less  than  three  hundred  dollars:  Oullahan  v. 
Morrissey,  73  Id.  297.  The  supreme  court  will 
not  take  jurisdiction  of  an  appeal  from  an  order 
refusing  to  vacate  a  judgment,  if  the  errors 
alleged  to  have  been  committed  can  he  consid- 
ered on  an  appeal  from  the  judgment:  Reay  v. 
Butler,  69  Id.  572. 

Order  for  appraisement  of  homestead: 
See  Broivnv.  Starr,  75  Cal.  163. 

Estates  of  decedents,  proceedings  tak- 
en in.  — No  appeal  lies  from  an  order  of  the 
superior  court  refusing  to  remove  an  adminis- 
trator: Estate  of  Moore,  68  Cal.  394.  And  under 
section  1413  of  the  Code  of  Civil  Procedure,  no 
appeal  lies  from  an  order  appointing  a  special 
administrator.  Subdivision  3  of  this  section, 
authorizing  an  appeal  from  orders  granting 
letters  of  administration,  only  applies  to  orders 
appointing  general  administrators:  Estate  of 
Carpenter,  73  Id.  202.  See  Estate  of  Crozier, 
65  Id.  333.  An  order  denying  a  motion  for  a 
new  trial  in  the  matter  of  a  contest  as  to  the 
probate  of  a  will  is  appealable:  Estate  of  Mi- 
chael Doyle,  68  Id.  132.  See  Estate  ofSbarboro, 
70  Id.  147.  But  an  order  refusing  to  compel 
the  clerk  of  the  court  to  pay  over  certain  funds 
in  his  hands  belonging  to  the  estate  of  a  dece- 
dent to  a  person  who  bad  been  the  special  ad- 
ministrator of  the  estate,  in  satisfaction  of  a 
claim  which  had  been  allowed  him  for  his  ser- 
vices as  such  administrator,  is  not  appealable: 
Estate  of  Poten,  72  Id.  576.  An  order  made  in 
a  proceeding  for  the  settlement  of  the  estate 
of  a  decedent,  authorizing  an  executor  to  mort- 
gage the  lands  of  the  estate,  is  an  order  directing 
a  convej'ance  of  real  property,  within  the  mean- 
ing of  this  section,  and  is  appealable:  Estate  of 
McConnell,  74  Id.  217.  The  same  is  true  of  au 
order  for  the  sale  of  real  estate:  Stuttmeister 
V.  Superior  Court,  71  Id.  487.  An  order  setting 
aside  a  decree  settling  the  final  account  of  an 
executor,  although  not  directly  appealable, 
may  be  reviewed  on  an  appeal  by  the  executor 
from  a  subsequent  decree  settling  his  final  ac- 
count: Estate  of  Cahalan,  70  Id.  604.  But  an 
order  refusing  to  set  aside  an  order  distribut- 
ing the  estate  of  a  decedent,  and  settling  the 
final  account  of  the  executor,  is  not  apjDcalable: 
Estate  of  Lutz,  67  Id.  457.  An  order  directing 
the  payment  of  a  demand  of  attorney  which  is 
presented,  allowed,  and  approved,  is  appeal- 
able: Stuttmeister  y.  Superior  Court,  71  Id.  487. 

Eminent  domain  —  Usurpation  of  fran- 
chise. —  In  a  proceeding  for  the  condemna- 
tion of  a  right  of  way  for  a  railroad,  an  order 
denj'ing  a  motion  made  by  the  plaintiff  to  set 
aside  a  judgment  rendered  in  its  favor,  on  the 
ground  that  since  the  rendition  of  the  judg- 
ment it  had  determined  to  change  the  line  of 
its  road,  is  not  appealable:  Eureka  etc.  R.  R. 
Co.  v.  McGrath,  74  Cal.  49;  see  C.  S.  R.  R.  Co. 
V.  S.  P.  R.  R.  Co.,  65  Id.  295.  Under  the  pro- 
visions of  article  6,  section  4,  of  the  constitu- 
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tion,  this  court  may  review  a  judgment  in 
proceedings  for  the  usurpation  of  a  franchise, 
when  it  appears  that  the  right  to  the  posses- 
sion of  real  propertj'  is  involved  in  the  action: 
People  V.  Horslcy,  Go  Id.  "81. 

Interlocutory  decree  in  action  to  en- 
force trust.  —  In  an  action  brought  to  have 
the  defendants  adjudged  trustees  for  the  plain- 
tiffs of  certain  real  propcrtj^,  and  for  an  ac- 
counting of  the  rents  and  profits  thereof,  an 
interlocutory  judgment  establishing  the  trust 
and  directing  an  accounting  is  not  appealable: 
Z)(#v.  Z>i//r,  71  Cal.  513. 

Interlocutory  decree  in  partition  suit: 
See  ]Vation  v.  Sutro,  11  C'al.  GOO. 

Injunction.  — An  appeal  lies  from  an  order 
granting  an  injunction:  Golden  Gate  Cons.  H. 
31.  Co.  V.  Superior  Court,  Go  Cal.  187. 

Challenge  for  cause.  — The  disallowance 
of  a  challenge  for  cause  is  not  reviewable  on 
appeal:  People  v.  Ward,  11  Cal.  113;  and  the 
decision  of  the  court  upon  a  challenge  to  a  juror 
for  actual  bias  is  final:  People  v.  Goldenson,  70 
Id.  328;  People  v.  RUey,  65  Id.  107. 

Other  cases  in  -which  appeal  will  or  will 
not  lie.  — Tlie  supreme  court  has  no  jurisdic- 
tion of  an  appeal  from  an  order  refusing  to  set 
aside  an  appealable  judgment  or  order:  Eurela 
etc.  R.  R.  Co.  V.  McGratli,  74  Cal.  49;  but  an  or- 
der made  after  final  judgment  is  appealable: 
Slavonic  f.  M.  B.  Ass'n  v.  Superior  Court,  65  Id. 
500.  The  refusal  of  the  trial  court  to  request 
a  witness  during  recess  to  ascertain  a  fact 
necessary  to  enable  him  to  answer  a  question 
is  not  reviewable  on  appeal:  People  v.  Ching 
Hinj  Chamj,  74  Id.  389;  and  an  order  direct- 
ing an  involuntary  insolvent  to  verify  his 
schedule  and  inventory  is  not  appealable  un- 
der tho  insolvent  act  of  1880:  //?  re  Abbott,  74 
Id.  331.  No  appeal  lies  to  the  supreme  court 
from  a  judgment  in  a  criminal  case,  unless  it 
is  one  prosecuted  by  indictment  or  informa- 
tion: Ti/ler  V.  Connolly,  Go  Id.  28;  and  an  ap- 
peal docs  not  lie  from  an  order  of  the  superior 
court  refusing  a  new  trial  on  a  plea  of  former 
conviction;  it  is  within  the  power  of  the  court 
to  proceed  with  the  trial  of  a  case  where  such 
attempted  appeal  has  been  taken  and  is  still 
pending  in  the  appellate  court:  People  v. 
Majorff,  G5  Id.  138.  An  order  refusing  a  new 
trial  and  dismissing  the  motion  therefor  being 
appealable,  an  order  refusing  to  set  aside  an 
order  is  not  appealable:  Larkin  v.  Larkin,  76 
Id.  323. 

974.  Payment  of  amount  of  judg- 
ment into  court.  —  The  plaintiff  in  an  ac- 
tion in  a  justice's  court  is  not  deprived  of  his 
right  to  appeal  from  a  judgment  rendered  in 
his  favor  by  the  mere  paymeiit  into  court  by 
the  defendant  of  the  amount  of  the  judgment; 
and  an  entry  in  the  docket  of  tlie  justice  re- 
citing the  payment,  and  that  the  parties  came 
into  court  and  settled  the  case  upon  that  basis, 
does  not  deprive  the  superior  court  of  jurisdic- 
tion of  the  appeal,  or  of  determining  whether 
or  not  the  judgment  had  in  fact  been  satisfied: 
Scotl  V.  Superior  Court,  73  Cal.  11. 

Notice  of  appeal.  —  Service  of  notice  of 
an  appeal  is  a  jurisdictional  fact,  and  if  such 
service  has  not  been  made  within  the  statutory 
time,  and  according  to  the  requirements  of  the 
statute,  the  appellate  court  derives  no  jurisdic- 
tion of  the  case:   Dalzell  v.  Superior  Court,  67 


Cal.  453.  The  superior  court  has  no  jurisdic- 
tion to  hear  and  determine  a  motion  for  a  new 
trial  in  an  action  retried  by  it  on  an  appeal 
from  a  justice's  court,  where  the  notice  of  in- 
tention to  move  for  the  new  trial  has  not  been 
filed,  and  no  draught  statement  of  the  case  on 
which  the  motion  was  based  has  been  filed  or 
served  on  the  adverse  part}',  and  the  omission 
has  not  been  cured  by  stipulation:  White  v. 
Superior  Court,  72  Id.  475.  A  notice  need 
not  be  signed  by  the  attorney  of  record  of  the 
appellant  in  that  court.  It  is  sufficient  if  the 
notice  be  signed  by  the  appellant  personally, 
or  by  any  ouo  he  may  select  for  that  purpose: 
Totton  v.  Superior  Court,  72  Id.  37;  and  it  is 
not  required  to  be  filed  prior  to  the  service  of 
a  copy  thereof  upon  the  adverse  party,  nor 
need  the  undertaking  thereon  be  filed  simul- 
taneously vvith  the  notice:  IJ(dl  v.  Superior 
Court,  71  Id.  ooO.  Where  a  notice  was  filed 
one  day  after  the  service  thereof,  and  the  un- 
dertaking on  appeal  was  filed  four  days  after 
the  filing  of  the  notice,  these  several  acta 
are  done  within  the  time  limited  by  sta,tute, 
and  the  appeal  is  regularly  taken:  Ilall  v.  Su- 
perior Court,  68  Id.  24.  Where  a  notice  of 
appeal  from  a  justice'.s  court  is  served  and 
filed,  and  the  undertaking  thereon  is  also  filed 
within  the  time  limited  by  law,  an  arbitrary 
dismissal  cf  the  appeal  by  the  superior  court 
because  the  notice  was  not  filed  prior  to  the 
service  of  a  copy  thereof  on  the  adverse  party, 
and  because  the  undertaking  was  not  filed 
simultaneously  with  the  notice,  is  an  improper 
divestiture  of  its  jurisdiction  by  the  court,  and 
will  be  annulled  on  certiorari.'  Hall  v.  Superior 
Court,  71  Id.  550.  Where  the  record  of  a  case 
on  appeal  from  a  justice's  court  is  silent  as  to 
service  of  the  notice  of  appeal,  the  fact  of  ser- 
vice may  be  proved  by  an  affidavit  filed  pend- 
ing a  motion  to  dismiss  the  appeal  on  that 
ground:  Dalzell  v.  Superior  Court,  67  Id.  453. 
An  aflldavit  of  service  which  states  that  a  no- 
tice was  served  on  the  attorney  for  the  re- 
spondent by  leaving  it  on  the  desk  of  the 
attorney  in  the  front  room  of  his  law-ofiico 
between  the  hours  of  eight  in  the  morning  and 
six  in  the  aftei-noon,  and  that  there  was  no 
person  in  said  front  room  at  the  time,  is  iusuflB- 
cient  to  showconslructivo  service  of  the  notice 
upon  the  attorney  during  his  absence  from  his 
office:   Id. 

Appeal  before  entry  of  judgment  — 
Waiver  of  objection.  —  The  appellant,  on 
an  appeal  from  a  justice'.^  court,  who  appears 
in  the  superior  court,  and  proceeds,  without 
objection,  to  a  trial  ou  the  merits,  cannot 
afterwards  question  the  jurisdiction  of  the 
superior  court  on  the  ground  that  when  the 
appeal  was  taken  no  judgment  had  been  en- 
tered by  tlio  justice  in  his  docket:  Montnotnery 
v.  Superior  Court,  68  Cal.  407.  Sec  M'ntt/.eics 
V.  Su]:erior  Court,  70  Id.  527.  And  the  supe- 
rior court  has  jurisdiction  of  an  appeal  from  a 
justice's  court,  in  an  action  tried  by  a  jury, 
although  when  the  appeal  was  taken  no  judg- 
ment had  been  entered  by  the  justice  in  con- 
formity with  the  verdict:  Montijomery  v. 
Superior  Count,  68  Id.  407. 

975.  Appeal  on  questions  of  law.  — 
An  ai)peal  from  the  justice's  court,  taken  on 
questions  of  law  alone,  cannot  be  dismissed  by 
the  superior  court  on  the  ground  that  the  ap- 
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j)cal  should  have  been  taken  on  questions  of 
law  and  fact,  if  the  statement  on  appeal  con- 
tains the  evidence  upon  which  the  question  of 
law  involved  in  the  appeal  was  raised  and  de- 
cided in  the  justice's  court.  Such  a  dismissal 
is  in  excess  of  the  jurisdiction  of  the  superior 
court,  and  will  be  annulled  on  certiorari:  Carl- 
son V.  Superior  Court,  70  Cal.  028. 

976.  Trial  de  novo:  See  pos<,  sec.  980, 
and  note. 

On  appeal  taken  on  questions  of  law 
and  fact,  the  superior  court  has  no  authority 
to  remand  the  cause  to  the  justice's  court  for  a 
trial  de  novo.  It  is  the  duty  of  the  suiDcrior 
court  to  proceed  with  the  trial,  and  in  case  o£ 
a  refusal,  it  may  be  compelled  to  do  so  by 
mandamus:  Acker  v.  Superior  Court,  G8  Cal. 
2-15.  An  api)cal  on  questions  of  law  and  fact 
from  a  justice's  judgment,  there  having  been 
no  trial  on  issues  of  fact,  must  be  entertained 
and  decided  by  the  superior  court  as  on  ques- 
tions of  law  alone:  Fabretti  v.  Superior  Court, 
77  Id.  305. 

978.  Undertaking.  —  An  undertaking 
such  as  is  required  by  the  statute  is  a  pre- 
requisite to  the  acquisition  of  jurisdiction  by 
the  superior  court  on  an  appeal  from  a  jus- 
tice's court.  The  superior  court  can  neither 
give  to  itself  jurisdiction  by  holding  an  insuffi- 
cient undertaking  sufficient,  nor  divest  itself 
of  jurisdiction  by  holding  a  sufficient  under- 
taking insufficient.  The  sufficiency  or  insuffi- 
ciency of  the  undertaking  can  be  inquired  into 
in  a  proceeding  to  test  the  question  of  jurisdic- 
tion: Levy  v.^  Superior  Court,  66  Cal.  292. 
Where  the  superior  court  erroneously  dis- 
misses such  an  appeal  for  a  supposed  insuffi- 
cieucj^  of  the  undertaking,  the  remedy  of  the 
appellant  is  by  certiorari  to  annul  the  order  of 
dismissal  before  proceeding  by  mandamus  to 
compel  the  hearing  of  tlie  appeal:  Id. 

Justification  of  sureties.  —  Where  the 
sufficiency  of  the  sureties  upon  an  undertaking 
on  appeal  from  a  justice's  court  is  excepted  to, 
the  appeal  cannot  be  perfected  by  filing  a  new 
undertaking  without  notice  to  the  adverse 
party:    Wood  v.  Superior  Court,  G7  Cal.  115. 

Deposit. — This  section  authorizes  an  ap- 
pellant from  a  judgment  of  a  justice's  court 
to  make  a  deposit  of  money  in  lieu  of  an  un- 
dertaliing  on  appeal.  Such  a  deposit  should 
be  transmitted  to  the  clerk  of  the  superior 
court  as  security  on  the  appeal:  Mullen  v. 
Hunt,  67  Cal.  69.  After  the  statutory  time 
for  filing  an  undertaking  has  expired,  the  ap- 
pellant cannot  withdraw  the  deposit  previous- 
ly made  by  him,  and  in  lieu  thereof  file  an 
undertaking.  If  he  does  so,  it  will  be  consid- 
ered an  abandonment  of  the  appeal:  Id. 

980.  Trial  de  novo.  —  The  superior 
court,  on  an  appeal  from  a  justice's  court, 
taken  on  questions  of  law  and  fact,  has  no 
autliority  to  remand  the  cause  to  the  justice's 
court  for  a  trial  de  novo. .  It  is  the  duty  of  the 
superior  court  to  proceed  with  the  trial,  and 
in  case  of  refusal,  it  may  he  compelled  to  do  so 
hy  mandamus:  AcJcer  v.  Superior  Court,  68  Cal. 
245.  But  on  an  appeal  taken  on  questions  of 
law  and  fact,  the  superior  court  cannot  try  the 
action  de  novo,  unless  a  trial  upon  the  issues  of 
fact  as  made  in  the  justice's   court  had   been 


had  in  that  tribunal:  Myriclc  v.  Superior  Cmrt, 
68  Id.  98.  In  this  case  an  action  was  origi- 
nally brought  in  a  justice's  court,  and  issues 
of  fact  joined.  The  justice  refused  to  enter 
upon  the  trial,  upon  the  ground  that  the  com- 
plaint, although  actually  filed,  was  not  so  in- 
dorsed, and  dismissed  the  action.  The  plain- 
tiff thereupon  appealed  to  the  superior  court 
on  questions  of  law  and  fact.  It  was  held 
that  the  superior  court  had  no  authority  to 
try  the  action  de  novo,  and  that  it  should  re- 
verse the  judgment,  and  remand  the  case  to  the 
justice's  court  for  trial  on  the  issues  tendered 
by  the  pleadings:  Id. 

Dismissal  —  Municipal  court  of  ap- 
peals of  the  city  and  county  of  San  Fran- 
cisco had  jurisdiction  to  dismiss  an  appeal  for 
failure  to  prosecute  it.  Consequently  a  dis- 
missal of  an  appeal  for  failure  to  prosecute  it, 
although  erroneous,  cannot  be  reviewed  on 
certiorari:  Alexander  v.  Municipal  Court  of  Ap- 
peals, GG  Cal.  387. 

Nonsuit.  — Where  a  nonsuit  has  been 
granted  on  the  trial  of  an  appeal  from  a 
justice's  court,  tho  superior  court  has  jurisdic- 
tion to  grant  a  new  trial:  Massman  v.  Superior 
Court,  71  Cal.  582. 

Amendments.  —  On  an  appeal  from  a 
judgment  of  a  justice's  court  on  questions  of 
law  and  fact,  when  issues  of  fact  have  been 
made  in  the  court  below,  the  superior  court 
may  allow  amendments  to  the  pleadings.  The 
allowance  of  amendments  to  pleadings  is  a 
matter  witliin  the  discretion  of  the  court,  and 
cannot  be  reviewed  on  certiorari:  Ketchum  v, 
Superior  Court,  65  Cal.  494. 

Change  of  place  of  trial.  — Under  sec- 
tion 5  of  article  G  of  the  constitution,  an  ap- 
peal from  a  justice's  court  to  the  superior  court 
of  tlio  county  in  which  the  action  was  brought 
cannot  be  transferred  to  another  county  for 
trial,  not«"itIistanding  the  defendant  is  a  resi- 
dent of  the  latter  county:  Gross  v.  Superior 
Court,  71  Cal.  .'{82;  Luco  v.  Superior  Court,  71 
Id.  555.  This  section,  in  purporting  to  author- 
ize such  a  transfer,  is  in  conflict  with  article  G, 
section  9,  of  the  constitution:  Luco  v.  Supenor 
Court,  71  Cal.  555. 

Misdemeanor.  —  A  petitioner  was  prose- 
cuted in  a  justice's  court  for  a  misdemeanor. 
He  demurred  to  tlie  complaint,  and  his  de- 
murrer being  overruled,  pleaded  not  guilty. 
The  court  subsequently  set  aside  the  order 
overruling  the  demurrer,  and  entered  one  sus- 
taining it.  On  an  appeal  by  tlie  prosecution, 
the  superior  court  reversed  the  order  sustain- 
ing the  denuirrer.  It  was  held  that  the  supe- 
rior court  had  no  jurisdiction  to  proceed  with 
the  trial  of  tlie  petitioner,  but  should  have  re- 
manded the  cause  to  the  justice's  court  with 
instructions  to  overrule  the  demurrer:  Brown 
v.  Superior  Court,  72  Cal.  14. 

Rehearing.  —  The  court  having  properly 
decided  an  appeal  from  a  justice's  judgment,  a 
subsequent  order  on  a  petition  for  a  rehearing, 
setting  aside  its  decision  on  the  ground  that  it 
had  no  jurisdiction,  is  coram  non  judice  and 
void,  as  a  rehearing  is  not  autliorized  by  this 
section:  Fabretti  v.  Snjierior  Court,  77  Cal.  305. 

989.    Proceedings  against  partners.  — 

Sevei'al  persons  contracting  together  with  the 
same  party  for  one  and  the  same  act  are  liable 
jointly,  and  not  individually  or  separately,  in 
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the  absence  of  auy  M'orJs  to  show  that  a  sev- 
eral as  well  as  an  entire  liability  was  iuteuded. 
Esi^eeially  is  this  the  rule  as  to  the  legal  lia- 
bility of  partners  upon  their  partnership  obli- 
gations: Harrison  v.  McCormich,  G9  Cal.  G16. 
Proceedings  under  this  chapter  of  the  Code  of 
Civil  Procedure,  for  the  purpose  of  binding 
a  partner  by  a  judgment  recovered  against  his 
copartner,  are  in  tlie  nature  of  an  action  upon 
a  judgment ;  neither  the  pleadings  nor  the 
judgment  in  the  original  action  can  be  amended ; 
Waterman  v.  Liivnan,  G7  Id.  2G.  In  an  action 
against  copartners  on  a  partnership  obliga- 
tion, where  the  names  of  all  the  individuals 
composing  the  tirm  are  set  forth  both  in  the 
caption  and  the  body  of  the  complaint  and 
summons,  with  the  addition  that  they  are  doing 
business  under  a  firm  name,  judgment  cannot 
bo  rendered  under  section  3S8  of  the  Code  of 
Civil  Procedure,  against  those  defendants  who 
have  not  been  served  with  process  and  have 
not  appeared;  but  a  judgment  entered  in  such 
action  against  those  who  have  been  served  will 
not  be  vitiated  as  to  them,  because  the  other 
defendants  are  included  therein:  Davidson  v. 
Knox,  G7  Id.  143;  see  Golden  S.  .&  M.  I.  W. 
V.  Davidson,  73  Id.  389;  Stewart  v.  Spaulding, 
72  Id.  264;  Feder  v.  Epstein,  G9  Id.  456.  An 
action  was  brought  against  three  defendants, 
constituting  a  partnersliip,  on  certain  promis- 
sory notes  executed  by  them  as  partners.  Two 
of  the  defendants  appeared  and  answered. 
The  other  did  not  appear,  and  no  default  was 
entered  against  him  for  not  answering,  and 
the  record  did  not  afHrmatively  show  that  he 
had  been  served.  The  record  showed,  however, 
that  he  died  two  days  after  the  commence- 
ment of  the  action.  The  jury  returned  a  gen- 
eral verdict  in  favor  of  the  plainti£f,  on  which 
judgment  was  entered  against  all  the  defend- 
ants, lb  was  held  that  the  verdict  and  judg- 
ment, so  far  as  they  purported  to  be  against 
the  defendant  not  appearing,  were  erroneous, 
and  should  be  modified  accordingly:  Alpers  v. 
Schammel,  75  Id.  590. 

997.  Compromise:  See  Hale  v.  Alccrs, 
G9  Cal.  IGO.  The  rights  of  the  parties  to  an 
action  are  not  affected  by  an  attempt  and  fail- 
ure to  compromise  the  litigation,  irrespective 
of  the  cause  wliich  produced  the  failure:  Mc- 
Callion  V.  Hihernia  Saviwjs  and  Loan  Society, 
70  Id.  1G3.  And  under  this  section,  the  fail- 
ure of  the  plaintifif  to  accept  an  offer  of  com- 
promise does  not  preclude  him  from  the  right 
to  recover  costs,  although  the  judgment  ren- 
dered in  his  favor  is  for  a  less  amount  than  the 
oflFer,  if  the  trial  is  concluded  within  live  days 
after  the  ofifer  was  made:  Scaininon  v.  Denio. 
72  Id.  392.  An  action  in  which  the  judgment 
in  question  was  obtained  was  brought  by  the 
defendant  against  the  plaintiff.  Curing  the 
pendency  of  the  action  the  parties  thereto  en- 
tered into  a  compromise,  and  the  defendant 
stipulated  to  dismiss  it.  The  plaintiff,  relying 
upon  the  stijjulation,  took  no  further  steps  iji 
tlie  matter,  but  tlie  defendant,  in  violation  of 
his  stipulation  and  without  notice  to  tlie  plain- 
tiff, took  judgment  against  it.  Tiic  plaintiff 
had  no  notice  of  the  judgment  luitil  after  an 
execution  sale  of  its  property.  This  action  to 
set  aside  the  judguieut  aud  execution  sale  was 
brought  more  than  six  months  after  the  date  of 
the  judgment.     It  was  held  that   the  action 


could  be  maintained,  and  that  the  plaintiff  was 
not  limited  to  the  relief  by  motion  provided 
by  section  473  of  the  Code  of  Civil  Procedure: 
Califoi-nia  Beet  Sugar  Co.  v.  Porter,  68  Id.  369. 

1003.  Renewal  of   motion.  —  la    all 

ordinary  motions,  wliere  the  jurisdiction  is  not 
limited  by  statute,  it  is  in  the  discretionary 
power  of  the  court  or  judge  hearing  and  deny- 
ing a  motion  to  grant  leave  for  its  renewal: 
Hitchcoch  V.  McElrath,  69  Cal.  6.34.  This  dis- 
cretionary power  will  be  presumed  to  havo 
been  properly  exercised  unless  the  contrary  is 
made  to  appear.  It  was  so  held  where  leave 
was  granted  a  third  time  on  new  grounds  to 
renew  a  motion  to  set  aside  a  default:  Id. 

1004.  "Where,  by  reason  of  disqualifi- 
cation of  judge  of  the  court  in  which  the  ac- 
tion is  tried,  the  trial  is  presided  over  by  a 
judge  of  another  county,  the  latter  has  power 
to  grant  an  order  extending  the  time  to  pre- 
pare and  serve  a  statement  on  a  motion  for  a 
new  trial,  although  the  order  is  made  in  a 
county  other  than  the  one  in  which  the  action 
was  tried:  Matthews  v.  Superior  Court,  68  Cal. 
638. 

1010.  Publication  in  supplement  of 
paper.  —  A  statutory  requirement  that  a  par- 
ticular notice  shall  be  published  in  a  news- 
paper is  sufficiently  complied  with  by  a  publi- 
cation in  a  sheet  of  the  paper  denominated  a 
"supplement,"  which  is  circulated  co-exten- 
sivcly  with  the  balance  of  the  paper:  Lent  v. 
TiUson,  72  Cal.  405. 

Notice  of  intention  to  move  for  new 
trial  must  be  in  writing:  Biagi  v.  Howes,  66 
Cal.  470. 

1011.  Service  of  notice  —  Absence  of 
attorney  from  office.  —  In  the  absence  of 
an  attorney  from  his  office,  the  service  of  a 
notice  on  him  is  sufficientlj^  made  by  deposit- 
ing a  copy  thereof  through  the  door  of  his 
office  into  a  postal-box  which  had  been  placed 
there  for  the  reception  of  documents.  Such  a 
postal-box  is  a  "conspicuous  place,"  within  the 
meaning  of  this  section:  January  v.  Superior 
Court,  73  Cal.  537.  An  affidavit  of  service  which 
states  that  a  notice  was  served  on  the  attorney 
for  the  respondent  by  leaving  it  on  the  desk  of 
the  attorney  in  the  front  room  of  his  law-office, 
between  the  hours  of  eight  in  the  morning  aud 
six  in  the  afternoon,  and  that  there  was  no 
person  in  said  front  room  at  the  time,  is  in- 
sufficient to  show  constructive  service  of  the 
notice  upon  the  attorney  during  his  absence 
from  Ilia  office:  Dahcll  v.  Superior  Court,  67 
Id.  453. 

1013.  Service  by  mail  — Deposit  in 
post-ofiB.ce.  —  Where  the  respective  attornej-s 
for  the  appellant  and  the  respondent  reside 
and  have  their  offices  at  different  places,  be- 
tween which  there  is  regular  communication 
by  mail,  a  service  l)y  mail  of  a  notice  of  appeal 
is  insufficient,  if  the  notice  is  deposited  in  the 
post-office  at  a  place  other  than  that  at  which 
the  attorney  for  the  appellant  resides  or  has  his 
office:  Murdoch  v.  Ciirhc,  73  Cal.  25.  When 
service  of  a  notice  of  appeal  is  made  by  mail,  it 
is  complete  at  the  time  of  the  deposit  of  a  copy 
in  the  post-office,  and  an  appeal  must  be  filed 
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within  live  days  after  siicli  deposit.  This  sec- 
tion extending  the  time  within  which  acts  may 
be  douo  in  certain  cases  has  no  application  to 
the  service  of  a  notice  of  appeal:  Brown  v. 
Oreen,  C5  Cal.  221.  But  wliere  a  party  in  whose 
favor  judgment  is  rendered  serves  by  mail  a 
notice  of  the  decision  on  the  attornej'-  of  the  ad- 
verse party,  whose  oflice  and  residence  are  dis- 
tant seventy  miles  from  tlie  place  of  deposit, 
the  latter  has  twelve  days  from  the  date  of  the 
deposit  within  which  to  serve  and  fde  a  notice 
of  his  intention  to  move  for  a  new  trial:  Sulli- 
van V.   Wallace,  73  Id.  307. 

1014.  Appearance.  —  The  voluntary  ap- 
pearance of  a  defendant  in  an  action  is  equivalent 
to  personal  service  of  the  summons  and  a  copy 
of  the  complaint  upon  him:  Tyrrell  v.  Baldiviii, 
67  Cal.  1.  But  in  an  action  against  several 
defendants,  where  the  summons  has  not  been 
served  on  any  of  thein,  an  appearance  by  an 
attornej',  at  the  request  of  one  of  the  defend- 
ants, although  purporting  to  be  on  behalf  of  all, 
is  not  binding  upon  those  who  did  not  author- 
ize tlie  appearance:  Merced  County  v.  IJichs, 
67  Id.  108.  And  a  defendant,  by  specially 
appearing  by  an  attorney  for  the  purpose  of 
moving  to  strike  out  an  amended  complaint, 
and  by  asking  for  an  extension  of  time  in  which 
to  move  or  plead  i;ntil  the  determination  of 
the  motion,  does  not  make  an  appearance, 
within  the  meaning  of  this  section,  so  as  to 
waive  the  service  of  the  summons  and  amend- 
ed complaint:  Powers  v.  Braly,  75  Id.  237. 

1015.  See  Matthexos  v.  Superior  Court,  70 
Cal.  528;  Golden  Gate  M.  Co.  v.  Superior  Court, 
05  Id.  190. 

Service  of  amended  complaint  on  at- 
torney prior  to  his  appearance  for  a  defend- 
ant does  not  constitute  a  valid  service  of  such 
complaint  on  defendant:  Powers  v.  Braly,  75 
Cal.  237. 

1022.  Percentage  —  Act  of  February 
9,  1866.  —  Section  G  of  the  act  of  February 
9,  18GG,  —  conceding  it  to  be  still  in  force, — 
I)roviding  that  the  prevailing  i^arty  in  litigated 
cases  in  the  city  and  county  of  San  Francisco 
shall  be  entitled  as  costs  to  a  percentage  of  five 
per  cent  on  the  amount  recovered,  applies  to 
an  action  to  foreclose  a  lien  on  personal  prop- 
erty, in  which  judgment  is  entered  in  favor  of 
the  plaintiff  on  a  demurrer  to  the  complaint: 
Packard  v.   Wilson,  72  Cal.  124. 

1024.  Specific  performance.  —  \Miere 
specific  j)erformance  is  refused  because  of  the 
fraudulent  misrepresentations  of  the  plaintifif, 
and  the  defendant  is  free  from  blame,  costs 
should  not  be  awarded  to  the  plaintiff,  but 
should  not  be  awarded  to  the  defendant:  Kelly 
V.  CeiUral  Pacijic  Railroad  Company,  74  Cal.  565. 

1025.  See  Edivards  v.  Crepin,  68  Cal.  37; 
Bcal  v.  Stevens,  T2  Id.  458. 

1033.  Filing  and  service  of  memo- 
randum essential.  —  Under  this  section,  a 
judgment  for  costs  entered  by  the  clerk,  in  the 

1054.    Extension  of  time  within  which  an  act  is  to  he  done. 

Sec.  1054.     Wlien  an  act  to  be  done,  as  provided  in  this  code,  relates  to 
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absence  of  the  fding  or  service  of  a  memoran- 
dum of  costs  on  the  opposite  party,  is  without 
jurisdiction,  and  void:  liiddle  v.  ILirrcll,  71 
Cal.  254.  A  memorandum  of  costs  i.j  not  fdcd 
in  time  if  the  fding  thereof  is  made  more  than 
five  days  after  the  party  claiming  the  costs  had 
knowledge  of  the  tlecision,  altliough  no  notice 
of  the  decision  has  been  served  on  him  by  the 
adverse  party:  Mullally  v.  I  rink- American  Be- 
nevolent Society,  69  Id.  559. 

Immaterial  error.  — A  judgment  against 
the  defendant,  if  otherwise  properly  rendered, 
will  not  be  reversed  merely  because  the  amount 
of  the  costs  of  one  plaintiff,  instead  of  being 
entered  in  liis  favor,  is  erroneously  included  in 
the  judgment  in  favor  of  the  other:  George  v. 
Silva,  C8  Cal.  272. 

Judgment  for  costs. — An  action  was 
brought  by  a  devisee  to  vacate  a  judgment  for 
costs  rendered  against  his  testator,  and  an  exe- 
cution sale  thereunder.  The  complaint  alleged 
that  neither  the  plaintiff  nor  his  testator  had 
any  knoviledge,  notice,  information,  or  belief 
that  any  judgment  for  costs  had  been  entered, 
or  that  any  cost-bill  had  been  filed,  or  that  any 
execution  had  been  issued,  or  of  any  sale  there- 
under, or  of  any  certificate  or  deed  by  the 
sheriff.  It  M^as  held  that  the  allegation  was 
sufficient  to  negative  any  presumption  that  the 
sheriff  had  paid  or  tendered  to  the  plaintiff's 
testator  the  excess  of  the  proceeds  arising  from 
the  execution  sale:  liiddle  v.  Harrell,  71  Cal. 
254. 

1034.  Time  for  issuance  of  execu- 
tion, when  commences  to  run:  See  J/c- 
Mann  v.  Superior  Court,  74  Cal.  106. 

1035.  Clerk  cannot  enter  judgment 
for  costs  pending  motion  to  retax.  —  The 

clerk  of  the  court  has  no  authority  to  enter  a 
judgment  for  costs  while  a  motion  to  retax  is 
pending:  Santa  Clara  Valley  Jllill  and  Lumber 
Co.  V.  Board  of  Supervisors  of  Santa  Cruz 
County,  71  Cal.  268. 

1046.  Affidavit:  See  McCrary  v.  Beau- 
dry,  67  Cal.  120. 

1048.      Order   consolidating    certain        ^ 
actions,   and  directing  and  providing  for  in- 
terventions, will  not  be  reviewed  on  appeal, 
unless  an  exception  to  the  order  is  taken  in 
the  court  belov.':  Banrjfi  v.  Dunn,  66  Cal.  72. 

Stipulation  to  abide  determination  of 
another  cause.  —  Where  two  causes,  alike  in 
every  material  respect,  and  having  the  same 
attorneys  on  both  sides,  are  pending  in  the 
same  court,  a  stipulation  that  one  of  them 
shall  abide  the  determination  of  the  other,  and 
that  final  judgment  may  be  entered  in  accord- 
ance witli  such  determination,  does  not  lose  its 
effect  for  the  reason  that  a  judgment  rendered 
in  the  other  case  is  reversed  on  the  ground  of 
error  in  overruling  a  demurrer  to  the  com- 
plaint, the  pleadings  in  that  case  being  there- 
upon amended  without  making  any  substantial 
change  in  the  issues  and  final  judgment  ob- 
tained on  the  merits:  Gilmorev.  American  Cen- 
tral Ins.  Co.,  67  Cal.  366. 
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the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or  the  justifica- 
tion of  sureties,  or  the  preparation.of  statements,  or  of  bills  of  exceptions,  or 
of  aiuendmcnts  thereto,  or  to  the  services  of  notices  other  than  of  appeal,  the 
time  allowed  by  this  code  may  be  extended,  upon  good  cause  shown  by  the 
judge  of  the  superior  court  in  and  for  the  county  in  which  the  action  is  pend- 
ing, or  by  the  judge  wdio  presided  at  the  trial  of  said  action;  but  such  exten- 
sion shall  not  exceed  thirty  days  without  the  consent  of  the  adverse  party. 
[Amendment  approved  March  1,  18S9;  Statutes  and  Amendments  1889,  43;  to 
take  effect  immediately.^ 

INoTKS  OF  Decisions  Applicable  to  Section  1054. 

Extension  of  time.  —  Under  this  section,  specified  day  which  falls  on  Sunday  entitles 

the  power  given  to   the  superior  courts  and  the  defendant  to  answer  at  any  time  during 

the  judges  thereof  to  extend  the  time  for  tlie  the  succeediu::^  ilouday:  Id. 

service  of   notices  other  than   notices  of  ap-  Extension  of  time  to  give  notice  of  tno- 

pcal  includes  the  power  to  extend  the  time  for  tion  for  new  trial:    See  Brichman  v.  Ross, 

tiling  sucli  notices:    Burton  v.   Todd,  GS  Ual.  07  Cal.  002. 

485.     The  pendency  of  a  motion  "to  dismiss,  Preparation   of   statement  or    bill   of 

vacate,  and   set   aside   the  pretended  service  exceptions,   extension  of   time  for:    See 

of  summons  and  copy  of  complaint,"  does  not  Curtis  v.  Superior  Court,  70  Cal.  o'JO;  Moffat  v. 

extend  tlie  time  specified  in  tliu  summons  for  Cool\  05  Id.  230. 

answering:  Shinn  v.  Cn.inni)ii/.f,  05  Id.  97.  Time  to  plead  cannot  be  extended  be- 

Stipuiation   extending  time. — Failure  yond   thirty   days:    See  Baker  v.  Superior 

to  file:  See  Blickwood  v.  Cutlinj  Packinj  Co.,  Court,  71  Cal.  583. 

71  Cal.  401.    A  stipulation  extending  the  time  Time  for  filing  undertaking:  See  Wads- 

within   which  to  answer  to  and  including  a  worth  v.    Wadsworth,  74  Cal.  104. 

1056.    Corporations  may  become  sureties  on  undertakings  and  bonds. 

Sec.  1056.  In  all  cases  where  an  undertaking  or  bond,  with  any  number 
of  sureties,  is  authorized  or  required  by  any  provision  of  this  code,  or  of  any 
law  of  this  state,  any  corporation  with  a  paid-up  capital  of  not  less  than  one 
hundred  thousand  dollars,  incorporated  under  the  laws  of  this  or  any  other 
state  of  the  United  States  for  the  purpose  of  making,  guaranteeing,  or  becom- 
ing a  surety  upon  bonds  or  undertakings  required  or  authorized  by  law,  or 
•which,  by  the  laws  of  the  state  where  it  was  originally  incorporated,  has  such 
power,  and  which  sliall  have  complied  with  all  the  requirements  of  tlie  law 
of  this  state,  regulating  the  formation  or  admission  of  these  corporations  to 
transact  such  business  in  this  state,  may  become  and  shall  be  accepted  as 
security,  or  as  sole  and  suflicient  surety  upon  such  undertaking  or  bond,  and 
such  corporate  surety  shall  bo  subject  to  all  the  liabilities,  and  entitled  to  all 
the  rights  of  natural  persons'  sureties;  provided,  that  the  insurance  commis- 
sioner shall  have  the  same  jurisdiction  and  powers  to  examine  the  affairs  of 
such  corporations  as  he  has  in  other  cases;  shall  require  them  to  file  similar 
statements,  and  issue  to  them  a  similar  certificate.  And  whenever  the  liabil- 
ities of  any  such  corporation  shall  exceed  its  assets,  the  insurance  commis- 
sioner shall  require  the  deficiency  to  be  paid  up  in  sixty  days,  and  if  it  is  not  so 
paid  up,  then  he  shall  issue  a  certificate  showing  the  extent  of  such  deficiency, 
and  he  shall  publish  the  same  once  a  week  for  three  weeks,  in  a  daily  San 
Francisco  paper.  And  until  such  deficiency  is  paid  up,  such  company  shall 
not  do  business  in  this  state.  In  estimating  the  condition  of  any  such  com- 
pany, the  commissioner  shall  allow  as  assets  only  such  as  are  allowed  under 
existing  laws  at  the  time,  and  shall  charge  as  liabilities,  in  addition  of  eighty 
per  cent  of  the  capital  stock,  all  outstanding  indebtedness  of  the  company, 
and  a  premium  reserve  equal  to  fifty  per  centum  of  the  premiums  charged 
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by  said  company  on  all  risks  then  in  force.  [New  section  added,  approved 
March  10,  1889;  Statutes  and  Amendments  1889,  215;  to  take  effect  imme- 
diately.] 

1057.    UndertaHncj,  requisites  of. 

Sec.  1057.  In  any  case  where  an  undertaking  or  bond  is  authonzea  or  re- 
quired by  any  law  of  this  state,  the  officer  taking  the  same  must,  except  in 
the  case  of  such  a  corporation  as  is  mentioned  in  the  next  preceding  section, 
require  the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each  res- 
idents and  householders,  or  freeholders,  within  the  state,  and  are  each  worth 
the  sum  specified  in  the  undertaking  or  bond,  over  and  ahove  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
the  amount  specified  in  the  undertaking  or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  the  amount  speci- 
fied in  the  undertaking  or  bond,  if  the  whole  amount  be  equivalent  to  that  of 
two  sufficient  sureties.  Any  corporation  such  as  is  mentioned  in  the  next 
preceding  section  may  become  one  of  such  sureties.  No  such  corporation 
shall  be  accepted  in  any  case  as  a  surety  whenever  its  liabilities  shall  exceed 
its  assets,  as  ascertained  in  the  manner  provided  in  section  ten  hundred  and 
fifty-six.  [Amendment  ajiproved  March  16,  1889;  Statutes  and  Amendments 
1889,  216;  to  tale  effect  immediately.'] 

Notes  of  Decisions  Applicable  to  Sections  1059-1122. 

judgment  by  default  rendered  by  a  justice's 
court,  even  if  erroneous,  will  not  be  reviewed 
on  certioraH,  when  the  court  had  jurisdiction 
of  the  subject-matter  and  of  the  person  of  tlie 
defendant:  Beaf/an  v.  Justice's  Court,  15  Id. 
253.  Where  a  judgment  has  been  entered  for 
defendant,  and,  on  plaintiff's  motion,  the  court 
vacates  the  judgment  and  restores  the  case  to 
the  calendar  for  a  new  trial,  a  writ  of  review 
will  not  lie  to  a  subsequent  order  made  on  de- 
fendant's motion,  setting  aside  the  former  or- 
der and  refusing  a  new  trial:  Byan\',  Superior 
Court,  decided  June  1,  18SS. 

Search.- warrant — Issuance  by  superior 
judge.  — The  action  of  a  superior  judge,  act- 
ing as  a  magistrate,  in  issuing  a  search-war- 
rant, cannot  be  reviewed  on  certiorari,  after  he 
has  returned  to  the  proper  superior  court  all 
the  papers  and  proceedings  filed  with  or  had 
before  him  in  the  matter  of  the  search-warrant, 
and  when  no  proceediug  in  such  matter  is 
pending  before  him:  Quaii  Chick  v.  Coffey,  75 
Cal.  371. 

Insolvency  —  Order  appointing  attor- 
ney for  absent  creditor.  —  Orders  appoint- 
ing an  attorney  to  vote  for  an  absent  creditor 
at  the  election  of  an  assignee  in  an  insolvent 
proceeding,  and  appointing  as  assignee  thejper- 
son  chosen  at  such  election,  even  if  erroneous, 
cannot  be  reviewed  on  certiorari,  as  the  court 
had  jurisdiction  of  the  proceediug:  2'omasiniv. 
Superior  Court,  15  Cal.  225. 

Time  to  plead  cannot  be  extended  be- 
yond thirty  days.  —  An  order  of  the  supe- 
rior court  extendmg  the  time  in  which  a  de- 
fendant might  plead  uutil  ten  days  after  the 
receipt  of  the  rentit'itur  in  another  action  then 
pending  on  appeal  in  the  supreme  court,  in  so 
far  a-s  it  attempts  to  extend  the  time  to  plead 


1059.     See  Estate  of  Hill,  G7  Cal.  238. 

1068.  Order  from  which  appeal  will 
lie. —  A  writ  of  certiorari  does  not  lie  to  review 
an  appealable  order:  Estate  of  McConnell,  74  Cal. 
217;  Golden  Gate  M.  Co.  v.  Superior  Court,  65 
Id.  189;  either  before  or  after  the  expiration  of 
the  time  allowed  by  law  for  appealing  there- 
from: Stuttmeister  v.  Superior  Court,  71  Id.  322; 
McCue  V.  Superior  Court,  71  Id.  545.  A  writ 
of  certiorari  will  not  lie,  at  the  instance  of  an 
administrator  of  the  estate  of  a  deceased  per- 
son, to  review  an  order  of  the  superior  court. 
Bitting  in  probate,  directing  him  to  sell  certain 
real  property  belonging  to  the  estate;  nor  will 
it  lie  to  review  an  order  requiring  him  to  pro- 
ceed with  the  sale  as  directed  in  a  previous 
order.  In  such  a  case,  the  remedy  of  the  ad- 
ministrator is  by  an  appeal  from  the  order  of 
sale:  Stuttmeister  \.  Superior  Court,  71  Id. 
322.  So,  also,  an  order  of  court  directing 
that  money  which  had  been  paid  into  court  in 
satisfaction  of  a  judgment,  and  which  was 
claimed  by  a  third  party,  be  retained  by  the 
clerk  ixntil  the  determination  of  proceedings 
instituted  to  ascertain  the  right  of  the  claim- 
ant to  the  money,  is  an  order  made  after  final 
judgment,  and  therefore  appealable.  It  is  not 
the  subject  of  review  by  certiorari:  Slavonic  I. 
M.  B.  Ass'n  V.  Superior  Court,  65  Id.  500. 

Judgments.  —  A  judgment  which  has  been 
fully  paid  and  satisfied  will  not  be  reviewed 
upon  certiorari:  Morion  v.  Sui^erior  Court,  65 
Cal.  96.  Under  section  859  of  the  Code  of 
Civil  Procedure,  a  justice's  court  has  no  power 
to  vacate  its  judgments,  except  judgment  by 
default,  and  an  order  attempting  so  to  do,  not 
being  appealable,  will  be  annulled  on  certiorari: 
Weimmer  v.  Sutherland,  74   Id.  341.      But    a 
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more  than  thirty  days,  ia  in  excess  of  the  juris- 
diction of  the  superior  court,  and  may  be  re- 
viewed on  certioran:  Baker  v.  Superior  Court, 
71  Cal.  583. 

Order  of  board  of  supervisors  creating 
a  swamp-land  district  is  not  a  judicial  act,  and 
cannot  be  reviewed  upon  certiorari:  Williams  v. 
Supervisors,  65  Cal.  1(50. 

1069.  Affidavit  for  writ  of  review 
must  show  beneficial  interest.  — A  writ  of 
review  cannot  Ijo  issued  to  annul  an  order  of  a 
board  of  supervisors  granting  the  right  to  use 
a  public  highway  for  the  purposes  of  a  steam 
railroad,  when  the  affidavit  of  tiie  person  ap- 
plying for  the  writ  fails  to  show  that  he  has 
any  beneficial  interest  in  the  matter  dis- 
tinguishable from  that  of  the  mass  of  the  com- 
munity: Ashe  V.  Board  of  Supervisors  of  Colusa 
Countij,  71  Cal.  23G. 

When  barred  by  lapse  of  time.  —  A  writ 
of  certiorari  will  not  be  issvied  after  the  lapse 
of  the  period  witiiin  which  an  appeal  might 
have  been  taken  from  the  judgment,  or  order 
sought  to  be  reviewed,  unless  circumstances  are 
shown  which  justify  the  delay  in  applying  for 
the  writ:  Kimple  v.  Superior  Court,  66 Cal.  136. 

1073.  Necessary  party  respondent  — 
Service  of  writ.  —  In  a  proceeding  by  certio- 
rari to  review  an  order  of  the  superior  court, 
tlio  court  is  the  only  necessary  party  respond- 
ent; and  the  service  of  the  alternative  writ  is 
sufficient,  if  a  copy  thereof,  together  with  a 
copy  of  the  petition  for  the  v/rit,  is  served  on 
the  judge  of  the  court,  and  on  the  attorneys  of 
the  party  in  whose  favor  the  order  was  made: 
Balcer  v.  Suverior  Court  of  Shasta  County,  71 
Cal.  583. 

1075.  Pleading.  —  Where  on  demurrer 
to  a  j)etition  for  certiorari  it  is  decided  that  the 
appointment  of  a  guardian  ad  litem  for  minor 
parties  is  not  necessary  to  the  validity  of  a 
judgment  in  a  will  contest,  an  answer  that  de- 
fendant court  set  aside  such  judgment,  for  the 
reason  that  no  guardian  had  been  appointed  for 
the  minors,  presents  no  material  question  of 
fact,  and  the  petitioners  are  entitled  to  judg- 
ment: Carpenter  v.  Superior  Court,  77  Cal.  2d  I. 

1085.  Jurisdiction.  —  An  application  for 
a  writ  of  mandate  to  the  survcj'or-gcncral 
should  be  made  in  the  superior  court:  Johnson 
V.  Reichert,  11  Cal.  34. 

Office  of  writ.  — A  writ  of  mandate  does 
not  lie  to  command  a  person  to  perform  an  act 
beyond  that  enjoined  by  law  upon  \\\m.  as  a 
duty  pertaining  to  his  office  or  position:  Davis 
V.  Porter,  66  Cal.  658. 

Supervisors  —  Incurring  liabilities  be- 
yond revenue.  —  In  a  proceeding  by  manda- 
mus to  compel  the  supervisors  of  a  county  to 
"  allow  and  pay  "  a  judgment  recovered  against 
the  county,  a  defense  that  the  payment  of  the 
judgment  will  incur  an  indebteilness  and  liabil- 
ity exceeding  the  in'come  of  the  year  cainiot  be 
interposed:  Johnson  v.  Supervisors,  65  Cal.  481. 

Treasurer  —  Payment  of  interest:  See 
People  V.  Peis,  76  Cal.  26'J.  Where  the  pro- 
visions of  a  municipal  charter  make  it  the  duty 
of  tlie  treasurer  to  pay  the  interest  of  certain 
bonds,  when  the  same  falls  due,  out  of  a  fund 
provided  for  that  purpose,  such  payment  io  a 


duty  specially  enjoined  by  law  upon  the  officer, 
and  may  be  enforced  by  mandamus:  Meyer  v. 
Porter,  65  Cal.  67. 

Execution.  —  The  issuing  of  an  execution 
by  a  justice  of  the  peace,  upon  a  judgment  ren- 
dered b}^  him,  is  the  exercise  of  a  ministerial 
function  only.  It  is  a  duty  enjoined  by  law 
as  resulting  from  his  office,  and  one  which  he 
may  be  compelled  to  perform  by  a  writ  of 
mandate:  Hamilton  v.  Talt,  65  Cal.  57. 

Admission  of  evidence.  —  A  writ  of  man- 
date will  not  lie  to  compel  the  superior  court, 
on  the  trial  of  an  appeal  from  the  justice's 
court,  to  admit  certain  evidence  which  had 
been  offered  and  rejected:  Scott  v.  Superior 
Court,  15  Cal.  114. 

Issuance  of  subpoena — Attendance 
before  United  States  land  officials.  — A 
writ  of  mandate  will  not  lie  to  compel  a  judge 
of  the  superior  court  to  issue  a  subpoena  to  cer- 
tain persons,  commanding  them  to  appear  and 
testify  before  the  register  and  receiver  of  a 
United  States  land-office,  in  a  proceeding  be- 
fore such  officers,  involving  the  right  to  pur- 
chase certain  public  lands  of  the  United  States: 
Boom  V.  De  Plaven,  72  Cal.  280. 

Failure  to  file  findings.  —  A  writ  of  man- 
date will  not  lie  to  compel  the  superior  court 
to  restore  to  its  calendar  a  case  tried  by  it  on 
an  appeal  from  a  justice's  court,  in  which  judg- 
ment was  rendered  without  fding  findings  of 
fact:  Sank-y  v.  Levy,  69  Cal.  244. 

Preliminary  examination.  —  A  writ  of 
mandate  lies  to  compel  a  justice  of  the  peace 
to  proceed  with  the  preliminary  examination 
of  a  person  regularly  charged  with  having 
committed  a  public  offense,  arrested,  and 
brought  before  him:  People  ex  re  I.  Hamilton  v. 
Barnes,  63  Cal.  594. 

Submission  of  proposed  amendments 
to  constitution:  See  Hatch  v.  Stoneman,  66 
Cal.  632. 

Failure  to  find  on  value  in  claim  and 
delivery:  See  Hojue  v.  Fanninj,  73  Cal.  54. 

1036.     Claim  against  a  county:    See 

Schw^rriz  v.  Wilion,  75  Cal.  502.  In  an  ap- 
plication for  a  writ  of  mandate  to  compel  a 
county  treasurer  to  pay  a  warrant  previously 
issued  by  the  county  auditor,  a  petition  which 
alleges  that  the  board  of  supervisors  of  the 
county  audited  and  allowed  the  claim,  and  or- 
dered the  auditor  to  draw  a  warrant  for  its 
amount,  and  that  the  auditor,  in  i^ursuance  of 
this  order,  issued,  drew,  and  delivered  to  the 
claimant  such  warrant,  is  sufficient,  although 
it  does  not  follow  the  exact  words  of  the  stat- 
ute: Jones  V.  Monjan,  67  Cal.  303. 

Writ  may  be  allowed  upon  an  unveri- 
fied complaint  when  the  parties  go  to  trial 
without  lirst  making  objection  on  that  ground: 
People  V.  Rcis,  76  Cal.  260. 
,  Affidavit,  when  sufficient:  See  McCrary 
V.  Beaudry,  67  Cal.  120. 

Beneficial  interest.  —  A  writ  of  mandate 
will  not  lie  to  coinpel  the  custodian  of  a  pub- 
lic record  to  allow  it  to  be  inspected  by  a  citi- 
zen of  the  state,  unless  the  applicant  lias  a 
beneficial  interest  in  its  examination:  Col  von 
V.  Orr,  71  Cal.  43.  A  writ  of  mandate  will 
lie  at  the  instance  of  the  board  of  commission- 
ers of  the  funded  debt  sinking  fund  of  the  city 
of  Sacramento  to  compel  the  board  of  trustees 
of  the  city  to  levy  a  tax  in  accordance  with 
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the  written  request  of  the  commissioners:  Com- 
missioners etc.  V.  Trustees  etc.,  71  Id.  310. 

1088.  Peremptory  writ.  —  An  alterna- 
tive mandamus  was  issued  by  the  chief  justice. 
On  application  to  the  court  in  bank  for  a  per- 
emptory writ,  the  record  showed  no  evidence 
of  service  on  respondent  and  no  return  by 
him.  It  was  held  that  the  application  must 
be  denied:  Wilson  v.  Hunt,  decided  January 
17,  1888. 

1089.  Demurrer.  —  The  affidavit  upon 
which  a  writ  of  mandate  is  issued  may  be 
treated  as  a  complaint,  and  demurred  to  ac- 
cordingly, but  it  is  not  necessary  that  the  affi- 
davit should  contain  the  title  of  the  action  or 
proceeding  in  which  it  is  made:  McCrary  v. 
Beaudry,  67  Cal.  120. 

1095.  Judgment  on  proceeding 
against  supervisors  to  compel  tliem  to  i)ay 
claim  against  citj':  See  Johnson  v.  Supervisors, 
65  Cal.  481. 

1102.  Legal  remedy.  — Prohibition  lies 
to  arrest  the  proceedings  of  a  judicial  tribunal 
■when  they  are  without  or  in  excess  of  its 
jurisdiction,  but  the  writ  is  issuable  only  in 
cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law: 
Levy  V.  Wihon,  69  Cal.  105;  see  Wijgin  v. 
Superior  Court,  68  Id.  399. 

Attention  of  court  must  be  called  to. — 
A  writ  of  prohibition  will  not  issue  from  the 
supreme  court  to  restrain  a  superior  court 
from  proceeding  in  a  matter  alleged  to  be  in  ex- 
cess of  its  jurisdiction,  unless  the  attention  of 
the  superior  court  has  first  been  called  to  the 
alleged  excess  of  jurisdiction:  Baughman  v. 
Superior  Court,  T2  Cal.  572. 


Restraining  tax  collector.  —  The  legis- 
lature cannot  enlarge  or  extend  the  office  of  the 
writ  of  prohibition  so  as  to  include  ministerial 
functions;  and  a  tax  collector,  being  a  minis- 
terial officer,  cannot  be  restrained  by  prohibi- 
tion from  performing  the  duties  of  his  office- 
Hohart  V.  THUnn,  06  Cal.  201. 

Irregularities  before  and  after  indict- 
ment. —  Tho  trial  of  a  criminal  case  will  not 
be  restrained  by  prohibition  for  mere  irregu- 
larities and  errors  in  law  occurring  before  and 
after  the  finding  and  return  of  the  indictment. 
Such  matters  are  reviewable  on  appeal:  Levy 
v.   Wilson,  69  Cal.  105. 

By  assignee  in  insolvency:  See  Hoile  v. 
Superior  Court,  decided  March  19,  1888. 

1111.  Mistake  in  ballot.  —  The  obvious 
intention  of  the  electors  to  vote  for  the  con- 
testant for  a  certain  office  could  not  be  de- 
feated by  a  mistake  of  the  printer  in  the 
description  of  the  office  in  the  ballots:  Lijlis  v. 
Shepherd,  67  Cal.  469. 

1123.      Evidence  —  Burden    of  proof: 

See  Co'jlan  v.  Beard,  65  Cal.  58.  In  au  elec- 
tion contest  the  ballots  are  the  primary  and 
best  evidence  of  the  number  of  votes  received 
by  any  candidate,  provided  they  have  not  in 
any  way  be  entampered  with;  and  the  burden  of 
proof  is  upon  the  contestant  to  show  that  fact: 
Coijlan  V.  Beard,  67  Cal.  303.  And  the  ballots 
are  not  inadmissible  in  evidence  by  reason  of 
the  fact  that  for  a  short  time  they  were  in  the 
possession  of  the  contestant  as  de  facto  county 
clerk:  Id.  A  tabulated  statement  showing  the 
result  of  the  count  by  the  judge  on  one  trial 
is  admissible  in  evidence  on  a  subsequent  trial, 
for  the  purpose  of  showing  whether  or  not  the 
ballots  had  been  tampered  with  between  the 
dates  of  the  trials:  Id. 


1123.    Court  may  declare  who  was  elected. 

Sec.  1123.-  If  in  any  such  case  it  appears  that  another  person  than  the 
one  returned  has  the  highest  number  of  legal  votes,  the  court  must  declare 
such  person  elected. 

This  section  was  omitted  by  mistake  from  Deering's  Code  of  Civil  Procedui-e  issued  in  1885. 

Notes  of  Decisions  Applicable  to  Sections  1125-1 17b. 


1125.  Tie  vote  —  Costs. — In  a  con- 
tested election  case,  where  it  is  determined 
that  there  was  a  tie  vote,  neither  of  the  parties 
can  recover  costs:  Soto  v.  Vannoy,  65  Cal. 
285. 

1 132.  Judgment  by  consent.  —  A  judg- 
ment by  consent  in  an  action  in  which  the 
court  has  jurisdiction  of  the  subject-matter, 
and  of  the  parties,  will  bind  them  and  their 
privies  as  efficaciously  as  if  it  had  been  entered 
after  a  trial  of  the  issues:  Partridge  v.  Shep- 
ard,  71  Cal.  470. 

1133.  Statement  must  be  signed  by 
party. — Under  the  act  of  1850,  a  judgment 
by  confession  is  void,  unless  the  statement 
authorizing  its  entry  is  signed  by  the  person 
against  whom  the  judgment  is  rendered;  a 
statement  merely  signed  by  the  attorney  of 
such  person  will  not  sustain  the  judgment: 
Reynolds  v.  Lincoln,  71  Cal.  183. 


1138.     See  Cannon  v.  Handley,  72  Cal.  144. 

Moot  question  of  law.  —  Parties  cannot, 
by  agreeing  upon  a  statement  of  facts,  invoke 
the  aid  of  a  court  for  the  decision  of  what,  to 
them,  or  either  of  them,  is  merely  a  moot 
question  of  law;  and  courts  should  not  render 
judgments  which  cannot  be  enforced  by  any 
process  known  to  the  law:  Johnson  v.  Malloy, 
74  Cal.  430. 

1143.     Refusal  to  pay  alimony.  —  A 

person  confined  in  jail  for  a  contempt  of  court 
for  refusing  to  obey  an  order  directing  him  to 
pay  alimony,  is  entitled  to  be  discharged,  un- 
der sections  1143  et  seq.  of  the  Code  of  Civil 
Procedure,  upon  proof  of  his  inabilty  to  pay: 
Matter  of  Wilson,  75  Cal.  580. 

1159.  Forcible  entry:  See  Banh  of 
California  v.  Taaffe,  76  Cal  626.  An  action  of 
forcible  entry  does  not  lie  for  a  mere  trespass 
on  land:  Castro  v.  Tewhsbury,  69  Id.  562.     To 
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constitute  a  forcible  entry,  it  is  not  necessary 
that  it  should  be  accompanied  with  tumult  or 
riot  directed  against  the  person  of  the  party  in 
possession.  It  is  sufficient  if  the  entry  is 
attended  with  such  a  display  of  force  as  mani- 
fests an  intention  to  intimidate  him,  or  deter 
him  from  defending  his  rights,  or  excite  him 
to  i-epel  the  invasion  of  his  possession,  and  thus 
bring  about  abroach  of  the  peace:  Eli/ v.  Yore, 
71  Cal.  130.  In  such  a  case,  it  is  immaterial 
whether  the  person  in  possession  is  present  or 
absent  at  the  time  of  the  entry:  Id.  An  action 
was  for  a  forcible  entry  upon  land  forming 
part  of  an  inclosure  of  which  the  plaintiff  was 
in  the  actual  and  peaceful  possession.  During 
the  night-time,  the  defendant,  with  a  large 
number  of  men,  and  several  teams  of  horses 
and  wagons,  in  the  absence  of  the  plaintiff,  and 
without  his  knowledge  or  consent,  entered 
upon  the  locus  in  quo,  broke  down  and  dug  up 
the  fence  inclosing  it,  and  removed  the  ma- 
terials to  a  considerable  distance  from  their 
original  position.  After  the  entry,  the  defend- 
ant did  not  personally  remain  upon  the  land, 
but  he  asserted  possession  thereof,  and  exer- 
cised acts  of  ownership  over  it.  It  was  held 
that  the  acts  of  the  defendant  were  more  than 
a  mere  trespass,  and  constituted  a  forcible 
entry:  Id. 

IICO.  Occupant,  who  is:  See  Bank  of 
California  v.  Taaffc,  76  Cal.  626;  Tivnen  v. 
MonaJian,  76  Id.  181. 

Forcible  detainer,  who  guilty  of:  See 
Banh  of  California  v.  Taaffc,  76  Cal.  626;  Tiv- 
nen V.  Monahan,  76  Id.  131. 

1161.  Subletting  contrary  to  cove- 
nant. —  Under  this  section  a  tenant  who  sub- 
lets the  demised  premises  in  violation  of  a 
covenant  in  the  lease,  thereby  terminates  the 
lease,  and  the  landlord  may  maintain  an  ac- 
tion of  unlawful  detainer  against  him  upon 
giving  the  three  days'  notice  to  quit  provided 
by  the  statute:  Bernero  v.  Allen,  68  Cal.  505. 

Tenant  holding  over.  —  A  tenant  who 
enters  and  continues  in  possession  of  the  de- 
mised premises  under  a  written  lease  until 
tlic  expiration  of  tlio  term,  does  not  thereafter 
become  a  tenant  at  will  by  refusing  to  sur- 
render the  possession,  and  by  holding  over 
without  the  consent  of  the  lessor:  Ferine  v. 
Teague,  66  Cal.  446. 

1173.     "What  plaintiflF  must  show. — 

In  order  to  maintain  an  action  of  forcililo  en- 
try, the  plaintiff  must  show  that  he  was  in 
the  actual  and  peaceable  possession  of  the 
property  entered  upon;  that  the  defendant, 
by  some  kind  of  violence  or  circumstance  of 
terror,  entered  into  or  upon  the  property,  and 
so  turned  the  plaintiff  out  and  took  and  held 
possession  of  it  himself ;  or  that  after  making 
a   peaceable   entry,   the  defendant,    by  force, 


threats,  or  menacing  conduct,  turned  the 
plaintiff  out  and  took  the  possession:  Castro 
v.  Teu-hhunj,  69  Cal.  562. 

Lease  as  evidence. — In  an  action  for  a 
forcible  detainer,  a  lease  to  the  plaintiff,  under 
which  he  had  formerly  l)een  in  possession  of 
the  land  in  controversy,  is  admissible  in  evi- 
dence for  the  purpose  of  showing  the  extent 
of  such  possession,  and  his  right  to  possession 
at  the  time  of  the  alleged  forcible  detainer: 
Mnrplnj  v.  SnyJer,  67  Cal.  451.  In  an  action 
against  a  tenant  for  so  holding  over,  evidence 
of  a  verl)al  renewal  of  the  written  lease  is  in- 
admissible, unless  the  same  be  pleaded:  Ferine 
v.  Tcaijue,  63  Id.  446. 

Possession  of  defendant. — Where  a 
plaintiff  had  no  paper  title  to  the  land  which 
was  unincloscd,  and  liad  possession  of  a  portion 
only,  which  he  faruied  tluriug  the  preceding 
year,  leaving  some  furniture  in  a  house  on  it, 
and  hay  anil  implements  in  the  barn,  and 
during  harvest-time  lived  on  the  laud,  but 
afterwards  returned  to  his  residence,  and  de- 
fendant, claiming  to  pre-empt  the  land,  built 
and  occupied  a  small  house,  but  took  no  posses- 
sion of  the  improved  portion,  a  verdict  for  the 
defendant  is  proper:  McCormick  v.  Sheridan, 
77  Cal.  253. 

1174.  Excessive  damages.  —  In  an  ac- 
tion of  unlawful  detainer,  a  judgment  in  favor 
of  the  plaintiff  for  fifty  dollars  damages  is  not 
excessive,  when  it  appears  that  the  land  in 
controversy  has  been  detained  for  a  period  of 
fifty  days,  and  that  the  value  of  the  rents  and 
profits  thereof  is  thirty  dollars  per  month: 
Tajilorx.  Terry,  71  Cal.  46 

judgment  roll  in  unlawful  detainer, 
not  evidence  of  title.  —  A  judgment  roll  in 
an  action  of  unlawful  detainer  is  not  evidence 
of  title  to  the  demanded  premises,  and  is  inad- 
missible for  such  purpose  in  an  action  of  eject- 
ment between  the  same  parties:  Fish  v.  Ben- 
son, 71  Cal.  420. 

1176.     Staying  proceedings. — On  an 

appeal  by  the  defendant  from  a  judgment  ren- 
dered against  him  in  an  action  of  unlawful  de- 
tainer, the  supreme  court  has  no  power,  under 
this  section,  to  accept  an  undertaking  and  di- 
rect a  stay  of  proceedings,  when  an  applica- 
tion for  a  stay  has  been  denied  by  the  trial 
judge.  Suclv  power  is  vested  exclusively  in 
the  trial  court:  McDonald  v.  Ilanlon,  71  Cal. 
535.  And  where  an  order  staying  proceedings 
pending  an  appeal  by  the  defendant  from  a 
judgment  rendered  against  him  in  an  action  of 
unlawful  detainer  has  been  set  aside  by  the 
trial  court,  on  account  of  the  failure  of  tho 
sureties  on  the  stay  bond  to  justify,  the  su- 
preme court  has  no  power,  under  this  section, 
to  grant  a  stay  upon  the  appellant's  filing  a 
new  and  satisfactory  undertaking:  Gross  v. 
Kelleher,  73  Id.  639. 


1188.   Lien  upon  property  upon  which  they  have  hestoiued  labor. 

Sec.  1183.  Mechanics,  material-men,  contractors,  subcontractors,  artisans, 
arcliitects,  raachii)ists,  builders,  miners,  and  all  persons  and  laborers  of  every 
class  performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  build- 
ing, wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel,  fence,  machinery,  railroad, 
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wagon  road,  or  other  structure,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor,  or  furnished  materials,  for  the  value  of  such 
labor  done  and  materials  furnished,  whether  at  the  instance  of  the  owner  or 
of  any  other  person  acting  by  his  authority,  or  under  him,  as  contractor  or 
otherwise;  and  any  person  who  performs  labor  in  any  mining  claim  or 
claims  has  a  lien  upon  the  same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining  claim  or  claims,  for  the 
work  or  labor  done,  or  materials  furnished,  by  each  respectively,  whether 
done  or  furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement,  or  his  agent;  and  every  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  of  any  mining,  or  of  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  shall  be  held  to  be  the  agent  of 
the  owner,  for  purposes  of  this  chapter.  In  case  of  a  contract  for  the  work, 
between  the  reputed  owner  and  his  contractor,  the  lien  shall  extend  to  the 
entire  contract  price,  and  such  contract  shall  operate  as  a  lien  in  favor  of  all 
persons,  except  the  contractor,  to  the  extent  of  the  whole  contract  price;  and 
after  all  such  liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the  con- 
tract price  in  favor  of  the  contractor.  All  such  contracts  shall  be  in  writing 
when  the  amount  agreed  to  be  paid  thereunder  exceeds  one  thousand  dollars, 
and  shall  be  subscribed  by  the  parties  thereto,  and  the  said  contract,  or  a 
memorandum  thereof,  setting  forth  the  names  of  all  the  parties  to  the  contract, 
a  description  of  the  property  to  be  affected  thereby,  together  with  a  state- 
ment of  the  general  character  of  the  work  to  be  done,  the  total  amount  to  be 
paid  thereunder,  and  the  amounts  of  all  partial  payments,  together  with  the 
times  when  such  payments  shall  be  due  and  payable,  shall,  before  the  work 
is  commenced,  be  filed  in  the  office  of  the  county  recorder  of  the  county,  or 
city  and  county,  where  the  property  is  situated,  who  shall  receive  one  dollar 
for  such  filing;  otherwise  they  shall  be  wholly  void,  and  no  recovery  shall  be 
had  thereon  by  either  i)arty  thereto;  and  in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value  thereof.  [Amendment  ap- 
proved March  15,  1887;  Statutes  and  Amendments  1887,  152;  to  taJce  effect 
from  and  after  its  passage-l 

Notes  of  Decisions  Applicable  to  Section  1183. 

liaborers'  lien:  See  Tredinnick  v.  Red  Cloud  oerning  the  liens  of  mechanics  and  others  upon 

CoHS.  J/.  Co.,  72  Cal.  78.   A  person  who  j)erforms  real  property,  and  one  who  performs  labor  iu 

labornponandinthe  construction  of  a  building,  any  pit,  shaft,  or  gallery  is  entitled  to  a  lieu 

attherequestof  the  contractors,  is  entitled  to  a  upon  the  whole  mining  claim:  Helm  v.  Chap- 

lien  thereon  under  this  section:  Patent  B.  Co.  man,  66  Id.  291. 

V.  Moore,  75  Id.  205.  And  under  the  act  of  Superintendent  of  mine. — One  perform- 
March  12,  1885,  a  person  performing  work  on  ing  manual  labor  in  and  upon  a  mine  is  entitled 
or  about  a  thrashing-machine,  while  engaged  to  a  lien  therefor,  though  called  the  superin- 
in  thrashing,  is  entitled  to  a  lieu  thereon  to  tendent  of  the  mine:  Palmer  v.  Uncas  M.  Co., 
the  extent  of  the  value  of  his  services,  not-  Bolmv.  Uncas  M.  Co.,  70  Cal.  614. 
withstanding  the  person  for  whom  the  work  Material-man  —  Liability  of  owner  of 
was  done  was  not  the  owner  of  the  machine:  building.  —  A  material-man  who  has  fur- 
Chuch  V.  Garrison,  75  Id.  199.  But  no  lien  nishe<l  materials  to  the  original  contractor 
exists  in  favor  of  a  laborer  beyond  the  amount  of  a  building,  to  be  used  by  him  in  its  con- 
due  from  the  owner  of  the  property  to  the  con-  struction,  is  only  entitled  to  be  paid  therefor 
tractor:  O'Donnell  v.  Kramer,  65  Id.  353.  A  by  the  owner  of  the  building  from  that  portion 
mme  or  pit  sunk  within  a  mining  claim  is  a  of  the  contract  price  which  remains  due  and 
structure  within  the  meaning  of  the  act  con-  unpaid  to  the  contractor  by  the  o^vner  when 
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the  lien  for  the  materials  was  filed:   Turner  v.  any  such  clause  was  in  the  bond,  and  no  issue 

Strenzel,  70  Cal.  28.  was  made  by  the  pleading  as  to  the  bond  opcr- 

Property  so  aflaxed  as  to  bo  subject  to,  ating  as  an  estoppel.  It  was  held  that  as  the 
when.  — A  pump  placed  in  the  basement  of  a  statement  contained  no  specification  as  to  the 
building,  and  planted  down  on  the  ground  and  particulars  in  which  the  evidence  was  insuffi- 
connectcd  to  pipes  belonging  to  water-works,  cient  to  justify  the  decision,  such  clause  in  the 
so  as  to  admit  steam  and  water,  is  sufSciently  bond  could  not  be  held  as  operating  as  an 
affixed  to  the  land  to  be  subject  to  mechanic's  equitable  estoppel  in  pais  to  prevent  the  plain- 
lien:  Goss  V.  Helhing,  11  Cal.  190.  tiffs  from  foreclosing  their  lien:    Patent  Brick 

"How  lost  or  waived.  — A  miner  does  not  Company  v.  Moore,  75  Id.  205. 
lose  his  right  to  a  lien  by  giving  an  order  on  Building  contracts  —  Failure  to  record. 
the  owner  of  the  mine  for  a  portion  of  the  — Under  this  section  as  amended  in  1885,  a 
amount  due  him  for  his  labor  thereon,  if  the  contractor  for  the  erection  of  a  building  can- 
order  was  not  received  by  the  payee  in  pay-  not  maintain  an  action  against  the  owner  to 
ment  of  any  claim  against  the  drawer,  nor  recover  damages  for  not  being  allowed  to  corn- 
paid  or  accepted  by  the  drawee,  but  returned  plete  the  buikling  if  the  contract  was  not  filed 
to  the  drawer  before  the  filing  of  his  claim  of  for  record  as  required  by  this  section:  Palmer 
lien:  Palmer  v.  Uncas  M.  Co.,  70  Cal.  614.  An  v.  White,  70  Cal.  221.  See  Soicthern  Cal.  L.  Co. 
action  was  brought  to  foreclose  a  mechanic's  v.  Sclunitt,  74  Id.  625.  The  drawing  and 
lien,  and  judgment  was  rendered  in  favor  of  specifications  are  part  of  the  contract,  and 
the  plaiutifl's.  The  statement  on  motion  for  a  should  be  filed:  Holland  v.  Wilson,  76  Id.  434. 
new  trial  showed  that  a  certain  bond,  executed  And  an  averment  as  to  the  filing  of  the  con- 
by  the  plaintiffs  as  sureties  for  the  contractor,  tract  that  "the  said  agreement  was  filed  in 
and  introduced  in  evidence  without  objection,  the  office  of  the  county  recorder,"  is  not  an 
contained  a  stipulation  that  the  building  should  averment  that  the  plans  and  specificationa 
be  delivered  over  to  the  owner  free  of  all  liens,  were  filed:  Id. 
The  findings  contained  nothing  showing  that 

A  n  act  to  amend  an  act  giving  a  lien  to  loggers  and  laborers  employed  in  logging-camps  upon  the 
logs  cut  and  havle.d  by  the  pejsons  who  employ  them,  approved  March  30,  187S,  by  making  appU- 
cable  thereto  section  eleven  hundred  and  ninety-Jive  (1195)  of  the  Code  of  Civil  Procedure,  concern' 
ing  consolidation  of  separate  actions. 

[Approved  March  8,  1S87;  1887,  53.] 

Loggers^  and  laborers'  liens. 

Section  1.     Section  seven  of  an  act  entitled  "An  Act  giving  a  lien  to  loggers  and  laborers 

employed  in  logging-camps  upon  the  logs  cut  and  hauled  by  the  persons  who  employ  them, " 

approved  March  thirtieth,  eighteen  hundred  and  seventy-eight,  is  hereby  amended  to  read  as 

follows:  — 

Section  7.     Sections  five  hundred  and  thirty-nine,  eleven  hundred  and  eighty-nine,  eleven 

hundred  and  ninety-five,  eleven  hundred  and  ninety-seven,  eleven  hundred  and  ninety-eight, 

and  eleven  hundred  and  ninety -nine  of  the  Code  of  Civil  Procedure  are  hereby  made  applicable 

to  this  act. 

Sec.  3.     All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed 

1184.    Contract  price  payable  in  installments. 

Sec.  1184.  No  part  of  the  contract  price  shall,  by  the  terms  of  any  such 
contract,  be  made  payable,  nor  shall  the  same  or  any  part  thereof  be  paid  in 
advance  of  the  commencement  of  the  work,  but  the  contract  price  shall,  by 
the  terms  of  the  contract,  be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion  of  specified  por- 
tions of  the  work,  or  on  the  completion  of  the  whole  work;  provided,  that  at 
least  twenty-five  per  cent  of  the  whole  contract  price  shall  be  made  payable 
at  least  thirty-five  days  after  the  final  completion  of  the  contract.  No  pay- 
ment made  prior  to  the  time  when  the  same  is  due,  under  the  terms  and 
conditions  of  the  contract,  shall  be  valid  for  the  purpose  of  defeating,  dimin- 
ishing, or  discharging  any  lien  in  favor  of  any  person,  except  the  contractor, 
but  as  to  such  liens,  such  payment  shall- be  deemed  as  if  not  made,  and  shall 
be  applicable  to  such  liens,  notwithstanding  that  the  contractor  to  whom  it 
was  paid  may  thereafter  abandon  his  contract,  or  be  or  become  indebted  to 
the  reputed  owner  in  any  amount  for  damages  or  otherwise,  for  non-perform- 
ance of  his  contract  or  otherwise.  As  to  all  liens,  except  that  of  the  con- 
tractor, the  whole  contract  price  shall  be  payable  in  money,  and  shall  not  be 
diminished  by  any  prior  or  subsequent  indebtedness,  offset,  or  counterclaim 
in  favor  of  the  reputed  owner  and  against  the  contractor;  no  alteration  of  any 
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such  contract  shall  afifect  any  lien  acquired  under  the  provisions  of  this  chap- 
ter. In  case  such  contracts  and  alterations  thereof  do  not  conform  substan- 
tially to  the  provisions  of  this  section,  the  labor  done  and  materials  furnished 
by  all  persons  except  the  contractor  shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  and  request  of  the  person  who  contracted 
with  the  contractor,  and  they  shall  have  a  lien  for  the  value  thereof.  Any  of 
the  persons  mentioned  in  section  eleven  hundred  and  eighty-three,  except  the 
contractor,  may  at  any  time  give  to  the  reputed  owner  a  written  notice  that 
they  have  performed  labor  or  furnished  materials,  or  both,  to  the  contractor, 
or  other  person  acting  by  authority  of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  in  general  terms  the  kind  of  labor  and  mate- 
rials, and  the  name  of  the  person  to  or  for  whom  the  same  was  done  or  fur- 
nished, or  both,  and  the  amount  in  value,  as  near  as  may  be,  of  that  already 
done  or  furnished,  or  both,  and  of  the  whole  agreed  to  be  done  or  furnished, 
or  both.  Such  notice  may  be  given  by  delivering  the  same  to  the  reputed 
owner  personally,  or  by  leaving  it  at  his  residence  or  place  of  business,  with 
some  person  in  charge,  or  by  delivering  it  to  his  architects,  or  by  leaving  it 
at  their  residence  or  place  of  business,  with  some  person  in  charge,  or  by 
posting  it  in  a  conspicuous  place  upon  the  mining  claim  or  improvement.  No 
such  notice  shall  be  invalid  by  reason  of  any  defect  of  form,  provided  it  is 
sufficient  to  inform  the  reputed  owner  of  the  substantial  matters  herein  pro- 
vided for,  or  to  put  him  upon  inquiry  as  to  such  matters.  Upon  such  notice 
being  given,  it  shall  be  the  duty  of  the  person  who  contracted  with  the  con- 
tractor to,  and  he  shall,  withhold  from  his  contractor,  or  from  any  other  person 
acting  under  such  reputed  owner,  and  to  whom  by  said  notice  the  said  labor 
or  materials,  or  both,  have  been  furnished,  or  agreed  to  be  furnished,  sufficient 
money  due,  or  that  may  become  due,  to  such  contractor  or  other  person,  to 
answer  such  claim,  and  any  lien  that  may  be  filed  therefor  for  record  under 
this  chapter,  including  counsel  fees  not  exceeding  one  hundred  dollars  in 
each  case,  besides  reasonable  costs  provided  for  in  this  chapter.  \_Amendvient 
approved  March  15, 18S7;  Statutes  and  Amendments  1887,  152;  to  take  effect 
from  and  after  its  passage.'\ 

Notes  of  Decisions  Applicable  to  Sections  1184-1186. 

1184.      Premature    payment   of    con-  impose  on  the  owner  the  duty  of  retaining  a 

tract  price.  —  Under  the  mechanic's  lien  law  portion  of   tlie  contract  price  to   satisfy  any 

as  it  existed  prior  to  the  amendment  of  March  lien   which    the   subcontractor   might    subse- 

18,  1885,  when  a  contract  is  made  for  the  con-  quently  file:  ilcCants  v.  Busli,  70  Cal.  125. 
struction  of  a  building,  by  the  terms  of  which 

a  portion  of  the  contract  price  is  not  due  until  1185.  Extent  of  lien.  — One  who  per- 
after  the  building  is  completed,  and  materials  forms  labor  in  any  pit,  shaft,  or  gallery  of  a 
have  been  furnished  for  and  used  in  its  con-  mine  is  entitled  to  a  lien  upon  the  whole  min- 
struction,  and  thereafter,  and  with  notice  ing  claim:  i/e/w.  v.  C7(ap;Ha«,  6G  Cal.  291. 
thereof,  the  owner  pays  the  original  contrac-  Homestead  not  liable  for  subsequent 
tor  in  full  before  the  building  is  completed,  he  lien.  — Prior  to  the  amendment  of  March  9, 
is  liable  to  the  material-man  to  the  extent  of  1887,  to  section  1241  of  the  Civil  Code,  land  on 
the  contract  price  thus  prematurely  paid,  and  which  a  homestead  has  been  declared  after  ma- 
te that  extent  the  material-man  may  have  an  terials  have  been  furnished  for  the  construction 
enforceable  lien  against  the  premises:  Walshv.  of  a  building  thereon,  but  before  a  claim  of 
McMenomy,  74  Cal.  356.^  lien  therefor  has  been  filed,  is  not  subject  to 

Subcontractor  —  liien  for  balance  due  execution   sale   in  satisfaction   of    such  lien: 

—  Liability  of  owner.  —  Prior  to  the  amend-  Walsh  v.  McMenoimj,  74  Cal.  356. 
ments  of  March  18,  1885,  to  the  sections  of  the 

Code  of  Civil  Procedure  regulating  the  liens  1186.     Priority  of    mortgage  lien. — 

of  mechanics,  a  notice,  by  a  subcontractor  to  The  lien   of  a  recorded  mortgage  or  deed   of 

the  owner  of   a  building  which  is  being  con-  trust  takes  priority  over  a  subsequent  mechan- 

structed,  that  a  balance  is  due  him  on  his  sub-  ic's  lien  under  this  section:    Williams  v.  Santa 

.contract  from  the  original  contractor,  does  not  Clara  M.  A.,  66  Cal.  193. 
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1187.    Time  and  place  of  filing  claim. 

Sec.  1187.  Every  original  contractor,  within  sixty  days  after  the  comple- 
tion of  his  contract,  and  every  person,  save  the  original  contractor,  claiming 
the  benefit  of  this  chapter,  must,  within  thirty  days  after  the  completion  of 
any  building,  improvement,  or  structure,  or  after  the  completion  of  the  alter- 
ation, addition  to,  or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file  for  record  with  the  county  recorder  of  the  county  in  which 
such  property,  or  some  part  thereof,  is  situated,  a  claim  containing  a  state- 
ment of  his  demand,  after  deducting  all  just  credits  and  offsets,  with  the 
name  of  the  owner  or  reputed  owner,  if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom  he  furnished  the  materials,  with 
a  statement  of  the  terms,  time  given,  and  conditions  of  his  contract,  and  also 
a  description  of  the  property  to  be  charged  with  the  lien,  suflficient  for  iden- 
tification, which  claim  must  be  verified  by  the  oath  of  himself,  or  of  some 
other  person;  any  trivial  imperfection  in  the  said  work,  or  in  the  construction 
of  any  building,  improvement,  or  structure,  or  of  the  alteration,  addition  to, 
or  repair  thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent 
the  filing  of  any  lien;  and  in  case  of  contracts,  the  occupation  or  use  of  tho 
building,  improvement,  or  structure  by  the  owner,  or  his  representative,  or 
the  acceptance  by  said  owner  or  his  agent  of  said  building,  improvement,  or 
structure,  shall  be  deemed  conclusive  evidence  of  completion;  and  cessation 
from  labor  for  thirty  days  upon  any  unfinished  contract  or  upon  any  unfin- 
ished building,  improvement,  or  structure,  or  the  alteration,  addition  to,  or 
repair  thereof,  shall  be  deemed  equivalent  to  a  completion  thereof  for  all  the 
purposes  of  this  chapter.  {^Amendment  approved  March  15^  1887;  Statutes 
and  AmendmerUs  1887,  152;  to  take  effect  from  and  after  its  passage.^ 

Notes  of  DEcrsioNs  Applicable  to  Sections  11S7-1190. 
Material-man, — Original  contractor. —  to  when  a  descriptioa  is  insnfScient,  see  Pen- 
Cue  who  furnishes  materials  directly  to  the  rose  v.  Calkins,  77  Id.  390.  An  averment 
owner,  to  bo  used  in  the  construction  of  a  in  a  claim  for  a  mechanic's  lien,  that  a  per- 
building  which  is  being  erected  by  him,  is  not  son  against  whom  the  lien  is  claimed  "is  the 
an  original  contvactor,  within  tho  meaning  of  owner  and  the  reputed  owner  of  said  prem- 
this  section:  Sc/iwaiizv.  Knight,  74  Cal.  46'2.  ises,"  is  a  sufficient  compliance  with  the  pro- 
claim. —  Under  this  section,  a  claim  of  lien  visions  of  this  section:  Aratii  v.  Tellurium  O.  <fc 
for  labor  performed  on  a  mining  claim,  which  <S'.  Co.,  65  Cal.  340.  And  it  is  not  necessary 
states  tho  kind  and  number  of  days  of  labor,  that  the  verilicatiou  of  aclaim  for  ameclianic'a 
with  the  dates  between  which  it  was  per-  lien  should  state  that  the  same  is  true  of  tho 
fornifd,  the  j)rice  agreed  to  be  paid  therefor  affiant's  "  own  knowledge. "  It  is  sufficient  if  it 
per  day,  and  tho  aggregate  amount  due,  and  stated  that  it  "is true":  Id.  Where  the  liens 
that  "tho  terms  of  payment  for  said  labor  state  that  J.  R.  Kelly,  J.  C.  Rcis,  and  A.  C. 
were  cash  as  soon  as  said  labor  was  performed,"  Corbett  Avere  the  names  of  tho  owners  who 
sufficiently  shows  the  terms,  time  given,  and  held  the  legal  title  to  the  premises,  and  that 
conditions  of  the  contract:  Tredinviekv.  Red  G.  S.  Ashmead  was  in  possession,  and  was  tho 
Cloud  Coiisolidiitcd  Mining  Co.,  72  Cal.  7S.  A  name  of  tho  reputed  owner  who  had  tlie  cqui- 
claim  of  lien  for  materials  furnished  and  used  table  title,  the  name  of  tho  owner  is  sufficient- 
in  the  construction  of  a  building,  or  for  laljor  ly  stated:  Jlannoii  v.  A.-'liimad.  OS  Id.  ;!l11. 
performed  thereon,  need  not  state  that  the  Time  of  filing  —  Completion  of  build- 
buildiug  has  been  completed:  Harmon  v.  Ash-  ing:  See  Oiant  Powder  Co.  v.  San  Diego 
mead,  08  Id.  321.  A  tlescription  in  the  claim  Flume  Co.,  decided  January  29,  1889.  A  claim 
as  "that  certain  mine,  commonly  called  the  of  lien  of  a  material-man,  who  is  not  an  origi- 
Rcd  Cloud  Mine,  situate  in  the  Bodie  mining  nal  contractor,  must  bo  filed  wilhin  thirty 
district,  Bodie  township,  in  Mono  County,"  is  days  after  the  completion  of  the  building  for 
sufficient  to  identify  the  property  to  be  charged  which  the  materials  were  furni.shed;  and  a 
with  tho  lien,  when  it  appears  from  the  cvi-  liling  of  the  lien  prior  to  the  completion  of  tho 
dence  that  the  mine  was  well  known,  and  com-  building  is  premature:  Schu-ar(z  v.  Kuight,  7-t 
monly  spoken  of,  as  tho  lied  Cloud  Mine,  and  Cal.  432.  But  a  claim,  if  filed  before  the  com- 
that  tlie  word  "mine  "  meant  the  whole  claim  pletion  of  the  building,  is  premature,  and  can- 
or  body  of  mining  ground:  Tredinnick  v.  Bed  not  be  enforced:  Riv/ancev.  San  Luis  Hotel  Co., 
Cloud  Consolidated  Mining  Co.,  72  Id.  78.     As  74  Id.  273.     A  buildiu?  which  is  erected  ia 

415 


§§  llSS-1192 


CODE  OF  CIVIL  PROCEDURE. 


part  only  should  be  held  to  be  completed, 
within  the  meaning  of  this  section,  when  it  ap- 
pears that  it  was  the  original  purpose  of  the 
owner  so  to  erect  it  in  part  only,  or  when, 
having  proceeded  to  erect  it  in  part,  ho  aban- 
doned his  design  of  finishing  it:  ScJiwartz  v. 
Knit/hi,  74  Cal.  432.  In  an  action  to  foreclose 
the  lien  of  a  material-man  which  was  filed  be- 
fore the  actual  completion  of  the  building,  the 
court  found  that  on  a  date  prior  to  the  com- 
mencement of  the  action  the  carpenter-work 
was  completed,  Imt  that  tlie  building  was  not 
then  and  had  not  since  been  completed,  and  that 
neither  of  the  plaintiffs,  at  the  time  of  furnish- 
ing the  materials,  knew  that  it  was  not  the  in- 
tention of  the  owner  to  complete  the  building, 
and  leave  it  in  au  unfinished  state.  It  was 
held  that  the  findings  were  insufficient  to  show 
that  the  original  purpose  of  the  owner  was  to 
build  in  part  onl}%  or  that  the  original  purpose 
to  finish  the  building  had  been  abandoned: 
Id. 

Failure  to  file  lien  —  Personal  liability 
of  owner.  —  A  material-man,  who  has  fur- 
nished materials  to  the  contractor  to  be  used 
by  him  in  the  erection  of  a  building,  but  who 
has  not  filed  any  lien  therefor,  is  not  entitled 
to  a  personal  judgment  against  the  owner  of 
the  building  for  the  value  of  the  materials,  al- 
though the  contract  for  the  building  has  not 
been  filed  as  required  by  section  1 183:  Southern 
California  Lumber  Co.  v.  Schmitt,  74  Cal.  625. 

1188.  Consolidated  mining  locations 
— Designation  of  amount  due.  — Thi3  sec- 
tion, providing  in  effect  that  when  a  claim  of 
lien  is  filed  against  two  or  more  mining  claims 
owned  by  the  same  person,  the  claimant,  in 
order  to  gain  priority  over  other  lienors,  must 
designate  the  amount  due  to  him  on  each  min- 
ing claim,  does  not  apply  to  a  case  where  the 
property  on  which  the  labor  was  performed 
originally  consisted  of  several  mining  locations 
which  had  been  consolidated,  and  were  owned 
and  worked  as  one  mine  by  the  person  against, 
whom  the  lien  is  filed:  Trediunick  v.  Red  Cloud 
Cons.  M.  Co.,  72  Cal.  78. 

1190.  Jury  trial. — An  action  to  fore- 
close a  mechanic's  or  laborer's  lien  is  equitable, 
and  a  party  thereto  is  not  entitled  to  a  jury 
trial  as  a  matter  of  right.  In  such  a  case,  the 
granting  or  refusing  a  jury  trial  is  within  the 
discretion  of  the  court:  Curnow  v.  Happy  Val- 
ley B.  O.  <L-  H.  Co.,  G8  Cal.  202. 

Pleading:  See  Eaton  v.  Rocca,  75  Cal.  93. 


In  an  action  to  foreclose  a  lien  for  materials 
furnished  a  contractor  and  used  by  him  in  the 
construction  of  a  building,  the  complaint  must 
allege  and  the  findings  show  that  the  mate- 
rials were  furnished  to  be  used  in  the  build- 
ing; and  a  finding  that  the  materials  were 
furnished  to  be  used  and  were  used  in  the 
construction  and  erection  thereof  is  sufficient: 
Patent  Brick  Co.  v.  Moore,  75  Id.  205.  A  com- 
plaint is  insufficient  if  it  fails  to  allege  that 
anything  was  due  from  the  owner  to  the 
original  contractor  when  the  lien  was  filed, 
notwithstanding  it  alleges  that  during  the 
construction  of  the  building,  the  owner  com- 
pelled the  contractor  to  abandon  the  work, 
took  possession  of  the  building,  completed  it, 
iised  the  materials  furnished  the  contractor  in 
its  completion,  and  withholds  from  the  con- 
tractor a  large  portion  of  the  contract  price: 
Turner  v.  Strengel,  70  Id.  28;  see  Wilson  v. 
Barnard,  G7  Id.  422.  An  allegation  that  the 
defendant,  for  whom  the  plaintiff  performed 
the  services  for  which  the  lien  was  filed,  has 
paid  to  the  plaintiff  no  part  of  the  amount  due 
therefor,  and  that  the  same  is  now  due  and 
owing  to  the  plaintiff  from  the  defendant,  is  a 
sufficient  averment  of  non-payment,  in  the 
absence  of  a  demurrer:  Palmer  v.  Uncas  Min- 
ing Co.,  Holm  V.  Uncas  Mining  Co.,  70  Id.  614. 
And  where  the  complaint  does  not  allege  that 
any  money  was  due  the  contractor,  but  the 
answer  presents  that  issue,  and  the  court  finds 
thereon,  a  judgment  consistent  with  the  case 
as  presented  may  be  given,  as  provided  by 
section  580  of  the  Code  of  Civil  Procedure: 
O'Donnell  v.  Kramer,  65  Id.  353.  A  denial 
that  the  plaintiff  has  complied  with  the  re- 
quirements of  the  provisions  of  chapter  2,  title 
4,  part  3,  of  the  Code  of  Civil  Procedure,  re- 
lating to  mechanics'  and  laborers'  liens,  or 
that  he  is  entitled  to  any  lien  on  any  property 
of  the  defendant,  is  a  conclusion  of  law,  and 
raises  no  issue:  Curnoio  v.  Happy  Valley  B.  G. 
&  H.  Co.,  68  Id.  202.  As  to  the  identity  of 
the  property,  see  Id. 

Assignment  of  claim.  —  In  an  action  by 
an  assignee  to  foreclose  a  lien  for  materials 
furnished  for  and  used  in  the  construction  of 
a  building,  it  is  not  necessary  to  support  a 
judgment  for  the  plaintiff  that  the  complaint 
should  specifically  allege,  or  that  the  findings 
should  show,  that  the  assignment  of  the  claim 
on  which  the  lien  is  based  was  in  writing.  An 
allegation  and  finding  that  the  claim  was  as- 
signed to  the  plaintiff  is  sufficient:  Patent  B. 
Co.  V.  Moore,  15  Cal.  205. 


1191.     Lien  upon  lot  for  improving. 

Sec.  1191.  Any  person  who,  at  the  request  of  the  reputed  owner  of  any 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or  otherwise  improves 
the  same,  or  the  street  or  sidewalk  in  front  of  or  adjoining  the  same,  or  con- 
structs any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said  sidewalks,  or 
makes  any  improvements  in  connection  therewith,  has  a  lien  upon  said  lot 
for  his  work  done  and  materials  furnished.  [Aviendment  approved  March  15, 
1887;  Statutes  and  Amendments  1887, 152;  to  take  effect  from  and  after  its  pas- 
sage. 

Notes  of  Decisions  Applicable  to  Sections  1192-1200. 

1193.  Notice.  —  This  section,  requiring  no-  interest  of,  a  prior  mortgagee  under  a  recorded 
tice  to  be  given,  does  not  apply  to,  nor  affect  the    mortgage:  Williams  v.  Mining  Co.,  66  Cal.  193. 
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1194.  Priority    of   liens.  — An  actioa 

was  brought  to  foreclose  certain  lieus  respec- 
tively claimed  by  the  plaintiffs  for  materials 
furnished  to  and  used  by  the  defendant  Ash- 
mead,  in  the  construction  of  a  certain  building 
•owned  by  him.  The  complaint  alleged  that 
the  other  defendants,  who  alone  answered, 
had  a  mortgage  on  the  building,  and  the  land 
on  which  it  was  situated,  and  that  such  mort- 
gage was  subordinate  and  subject  to  the  liens 
of  the  plaintiffs.  The  defendants  denied  this 
latter  allegation,  but  introduced  no  evidence 
showing  the  priority  of  their  mortgage.  It 
was  held  that  the  burden  of  showing  such  pri- 
ority was  on  the  defendants,  and  that  the 
court  was  justified  in  finding  that  their  lien 
was  subordinate  and  subject  to  those  of  the 
plaintiffs:  Harmon  v.  Ashmead,  G8  Cal.  321. 

1195.  Joinder  of  causes  of  action  — 
Separate  trials. — An  action  was  brought 
under  this  section  for  tho  foreclosure  of  two  la- 
borci's'  liona  separately  claimed  by  the  plain- 
tiffs. At  the  calling  at  tho  case  for  trial,  the 
defendant  demanded,  and  the  court  i-efused,  a 
separate  trial  of  the  respective  claims.  The 
defendants  thereupon  withdi-ew  his  answer  as 
to  one  of  the  plaintiffs,  and  x)roceedcd  with  the 
trial  as  to  the  other.  It  was  held  that  the 
error,  if  any,  in  refusing  to  allow  separate 
trials  was  waived:  Curnow  v.  Happy  Valley 
Bbia  Gravel  and  Hydraulic  Co.,  68  Cal.  262. 

Attorneys'  fees. —  A  reasonable  attorney's 
fee,  though  not  a  part  of  the  costs,  is  a  neces- 
sary incident  to  a  judgment  for  plaintiff  in  an 
action  to  foreclose  a  mechanic's  lien:  Rapp  v. 
Spring  Valley  Gold  Co.,  74  Cal.  532.  It  is  not 
necessary  to  its  allowance  that  the  plaintiff 
should  have  actually  paid,  or  expressly  agreed 
to  pay,  one  to  his  attorney;  an  implied  agree- 
ment is  sufficient.     The  amount  is  to  be  fixed 


by  the  court:  Id.;  Chivelll  v.  Sprinri  Valley 
Gold  Co.,  decided  January  25,  1888.  A  stipu- 
lation that  certain  designated  persons  should 
ascertain  "the  amount  due"  to  tho  plaintiffs, 
and  that  "judgment  shall  be  accordingly  en- 
tered,"  does  not  exclude  the  attorney's  fee, 
which  the  court  is  to  fix:  Rapp  v.  Spring  Val- 
ley Gold  Co.,  7-t  Id.  532.  And  where  the  de- 
fendants are  induced  by  the  acts  of  the 
plaintiff  to  believe  that  no  attorney's  fee  would 
be  claimed  under  a  stipulation,  but  before  the 
trial,  the  defendants'  attorney  is  informed  by 
tho  plaintiff's  attorney  that  ho  construes  tho 
stipulation  differentlj"-,  and  the  defendants* 
attorney  docs  not  apply  to  be  relieved  from  the 
stipulation,  there  is  no  estoppel  upon  the 
plaintiff  in  relation  to  the  matter:  Id.  But 
where  a  plaintiff  fails  on  the  merits,  he  is  not 
entitled  to  attorney's  fees  on  an  appeal:  Mc- 
Intyre  v.  Trautner,  decided  March  22,  1889. 

1199.  Appeal.  —  Where  defendants  in 
an  action  to  foreclose  a  mechanic's  lien,  admit 
in  their  answer  that  they  are  owners  of  the 
property,  they  will  be  regarded  as  owners  on 
appeal,  though  the  facts  in  the  findings  show- 
that  their  interest  was  held  merely  for  security 
of  money:  Goss  v.  Hcl'nng,  77  Cal.  190. 

1200.  Abandonment  of  building  by 
contractor. — Where  a  contractor  for  the 
erection  of  a  building  abandons  tho  work  be- 
fore its  completion,  after  being  paid  in  full  by 
the  owner  for  the  work  already  done,  a  ma- 
terial-man is  not  entitled  to  a  lieu  on  thd 
building  for  materials  furnished  the  contractor 
for  its  construction,  unless  the  owner  after- 
wards completes  it  for  a  less  amount  than  tho 
balance  of  the  contract  price:  Wiggins  v. 
Bridge,  70  Cal.  437. 


1203.     This  section  was  repealed  by  an  act  approved  March  15,  1887; 
Statutes  1887,  152. 

Notes  of  Decisions  Applicable  to  Sections  1209-1244. 


1209.  Abuse  of  judge  of  tho  trial  court 
in  a  brief  filed  in  the  appellate  court  will  be 
treated  as  contempt  of  the  latter  court:  Sears 
V.  Starhird,  75  Cal.  91.  So  also  where  a  peti- 
tion for  rehearing  stated  that,  "how  or  why 
the  honorable  commissioner  shouhl  have  so 
cffcctuaHy  and  suljstantially  ignored  and  dis- 
regardeil  the  uncontradicted  testimony,  .   .  .  . 

we  do  not  know It  seems  that  neither 

the  transcript  nor  our  briefs  could  have  fallen 
under"  the  commissioner's  observation.  ' '  Tlierc 
is  not  a  .icinlilla  of  evidence  to  the  contrary, 
and  yet  the  lionorable  commissioner  assumes," 
etc. ;  and  "in  very  emphatic  language  says,"  etc. 
"A  more  disingenuous  and  misleading  state- 
ment of  the  evidence  could  not  well  be  made." 
"It  is  substantially  ....  untruo and  unwar- 
ranted." "Tlie  decision  ....  seems  to  us 
to  be  travesty  of  the  evidence  ";  it  was  held 
that  the  counsel  draughting  tho  petition  was 
guilty  of  contempt  committed  in  tho  face  of 
the  court,  notwithstanding  a  disavowal  of  dis- 
respectful intention:  McCormick  v.  Sheridan, 
77  Cal.  253. 

Agreement  to  influence  decision  of 
court.  —  A  proceeding  was  brought  to  pun- 
ish the  defendant  for  an  alleged  contempt  of 


the  supreme  court.  Tho  accusation  charged  ia 
effect  that  the  defendant,  well  knowing  that 
the  judgments  in  certain  cases  then  pend- 
ing before  the  court  had  been  aflirmed,  in  con- 
sideration of  a  sum  of  money  to  bo  paid  him, 
undertook  and  agreed  with  one  of  the  respond- 
ents therein  to  procure  the  court  to  render 
judgments  in  the  respective  cases  in  their  fa- 
vor. The  accusation  further  charged  that  the 
defendant,  at  the  time  of  the  alleged  agree- 
ment, assured  tho  person  with  whom  he  mado 
it,  and  induced  him  to  believe,  that  he  pos- 
sessed such  influence  with  the  court  and  the 
members  thereof  that  he  could  procure  tho 
judgments  to  be  so  rendered.  It  was  held  that 
the  conduct  charged  in  the  accusation  con- 
stituted a  contempt  of  court,  but  that  the  guilt 
of  the  defendant  was  not  established  by  tho 
evidence:  Matter  of  Buckley,  C9  Cal.  1. 

Disobeying  or  obstructing  order  of 
court. — Order  for  counsel  fees:  Seo  E.c  parte 
Robinson,  71  Cal.  608.  One  wlio  continues  to 
exercise  the  functions  of  a  public  office  after 
being  adjudged  a  usurper  thereof  is  guilty  of 
contempt  of  court:  E.c  parte  Henshaw,  73  Id. 
486.  One  who  obstructs  and  takes  from  a  po- 
lice-officer, by  means  of  legal  process,  certain 
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personal  property  taken  by  such  officer  under 
a  search-warrant  issued  by  a  judge  of  the  su- 
perior court,  is  guilty  of  a  contempt  of  court, 
and  in  a  proper  proceeding  therefor  may  be 
fined  and  imprisoned:  In  the  Matter  of  Lowenthal, 
74  Cal.  109.  The  superior  court  in  which  an 
action  is  pending  has  no  power  under  sections 
19S(J  and  1901  of  the  Code  of  Civil  Proceduro 
to  punish  a  person  for  contempt  because  he  has 
refused  to  obey  a  subpana  issued  by  a  notary 
public,  before  whom  his  deposition  was  to  have 
been  taken:  Lezinskij  v.  Superior  Court,  72  Id. 
510.  And  an  employee  of  a  telegraph  com- 
pany, having  charge  of  messages  transmitted 
by  it,  is  not  guilty  of  contempt  for  refusing  to 
obey  a  subpoena  duces  tecum  commanding  him 
to  search  for  and  produce  all  messages  from 
and  to  a  large  number  of  persons  therein 
named,  between  specified  dates.  The  svibpoena 
must  identify  the  particular  messages  required: 
Ex  parte  Jaynes,  70  Id.  G38.  A  corporation 
can  be  punished  for  contempt  in  disobeying  an 
injunction:  Golden  Gate  C.  H.  M.  Co.  v.  Su- 
joerior  Court,  G5  Id.  187;  and  each  aet  violative 
of  an  injunction  is  a  separate  contempt:  Id. 

Hofusal  of  -witness  to  testify  or  be 
sworn.  — The  refusal  of  a  person  called  as  a 
witness  to  comply  with  an  order  of  the  court 
dii-ecting  him  to  be  sworn  in  a  case  on  trial  is 
a.  contempt  of  court,  and  is  not  excused  by  the 
assertion  of  the  M'itness  as  a  reason  for  his  re- 
fusal that  his  testimony  would  have  a  tendency 
to  subject  him  to  piinishment  for  a  felony. 
Hia  privilege  cannot  be  urged  by  the  witness 
until  a  question  is  put  to  him  after  being  sworn, 
the  answer  to  which  would  have  that  tendency. 
Whether  the  answer  would  or  might  be  of  such 
a  tendency  is  to  be  determined  by  the  court, 
and  it  cannot  be  called  upon  to  do  so  in  ad- 
vance of  the  qiiestioTi  being  put:  Ex  parte  Slice, 
70  Cal.  51.  But  the  refusal  of  a  witness  to 
answer  a  question  not  pertinent  to  the  issues 
on  trial  is  not  a  contempt;  and  an  order  adjudg- 
ing him  guilty  of  a  contempt  which  fails  to 
show  the  pertinency  of  the  question  is  invalid: 
Ex  parte  Zeehandelaar,  71  Id.  238.  The  peti- 
tioner was  called  as  a  witness  on  the  trial  of  a 
criminal  prosecution,  and  refiised  to  be  sworn. 
For  this  he  was  adjudged  guilty  of  contempt  of 
court,  and  punished  by  imprisonment  for  one 
day.  Upon  the  expiration  of  such  imprison- 
ment, he  was  again  called  as  a  witness  in  the 
same  case,  and  again  refused  to  be  sworn.  The 
court  thereupon  adjudged  him  guilty  of  con- 
tempt, and  sentenced  him  to  pay  a  fine,  or  in 
default  thereof,  to  be  imprisoned.  It  was  held 
that  each  refusal  to  be  sworn  was  a  separate 
contempt,  for  which  the  court  had  jurisdiction 
to  impose  separate  punishments:  JKcparfe/S^/ce, 
70  Id.  51. 

1210.  Re-entry  on  land  after  dispos- 
session. —  Under  this  section,  a  defendant  in 
an  action  to  recover  the  possession  of  land  is 
guilty  of  contempt  if  he  re-enters  thereon  after 
being  dispossessed  under  the  judgment  ren- 
dered therein,  notwithstanding  the  re-entry 
was  made  more  than  five  years  after  the  date 
of  the  judgment:  Temple  v.  Superior  Court  of 
Los  Angeles  County,  70  Cal.  211.  A  writ  of 
mandate  lies  to  compel  the  superior  court  to 
hear  and  determine  a  proceeding  for  such  a  con- 
tempt, where  it  refused  to  hear  and  has  dismissed 
the  proceeding  for  want  of  jurisdition:  Id. 


1311.     Sufficiency  of    affidavit. — An 

affidavit  in  contumjjt  proceedings  for  the  viola- 
tion of  an  injunction  restraining  a  corporation, 
its  officers,  agents,  superintendents,  managers, 
servants,  and  employees,  from  the  commission 
of  certain  acts,  did  not  state  that  the  persons 
complained  of  were  officers  or  servants  of  the 
corporation;  but  it  did  state  that  they  knew  of 
the  issuance,  service,  and  effect  of  the  injunc- 
tion, and  violated  it  in  contempt  of  the 
authority  of  the  court.  It  was  held,  on  an  ap- 
plication for  a  writ  prohibiting  the  respondent 
from  proceeding  in  the  matter,  that  the  affi- 
davit was  sufficient:  Hedrjesv.  Superior  Court, 
C7  Cal.  405.  And  the  affidavit  need  not 
set  forth  the  pendency  of  the  proceedings  in 
which  an  injunction  was  issued,  or  the  pro- 
visions of  the  order;  but  it  is  sufficient  if  it 
alleges  the  acts  done  in  violation  of  it:  Ex  parte 
Ah  Men,  77  Id.  198;  ExparteFong  Yen  Yon,  Oc- 
tober 27,  1S88.  A  failure  to  produce  a  required 
person  in  obedience  to  a  writ  is  a  contempt 
committed  in  the  face  of  the  court,  and  no  affi- 
davit of  the  facts  constituting  the  contempt  is 
necessary  to  give  the  court  knowledge  thereof, 
and  jurisdiction  to  punish  it:  Ex  parte  Sterner, 
11  Cab  156. 

1313.  Jurisdiction  of  court  to  ad- 
judge contempt  committed  out  of  its 
presence  does  not  depend  upon  the  form  of 
the  affidavit  which  sets  th3  proceeding  in  mo- 
tion. When  the  order  to  show  cause  is  served, 
the  defendant  can  appear  and  answer  any 
contempt  alleged  against  him.  The  commit- 
ment is  not  based  iipon  the  affidavits,  but 
upon  evidence  introduced  on  the  return  day  of 
the  order  to  show  cause;  and  a  finding  that  a 
contempt  was  committed  will  not  be  reviewed 
on  certiorari:  Golden  Gate  C.  H.  M.  Co.  v.  Su- 
perior Court,  G5  Cal.  187. 

Service  of  order  to  show  cause.  — When 
the  officers  of  a  corporation  charged  W'ith  con- 
tempt in  disobeying  a  legal  order  willfully  con- 
ceal themselves  to  avoid  service  of  an  order  to 
show  caiise  why  it  should  not  be  adjudged 
guilty  of  a  contempt,  the  court  may  order  that 
service  be  made  upon  its  attorney  in  the  ac- 
tion: Golden  Gate  C.  H.  M.  Co.  v.  Superior 
Court,  65  Cal.  187;  Eureha  L.  cfc  Y.  C.  C.  Cons. 
V.  Superior  Court,  66  Id.  311.  The  service 
upon  an  attorney  who  had  not  been  formally 
substituted  for  the  attorneys  of  record,  but 
who  had  repeatedly  appeared  as  one  of  the  at- 
torneys of  the  corporation,  is  sufficient :  Golden 
Gate  C.  H.  M.  Co.  v.  Superior  Court,  65  Id.  187. 

1317.  Guilt  must  be  established  by 
clear  and  satisfactory  evidence.  —  A  pro- 
ceeding to  punish  for  an  alleged  contempt  not 
committed  in  the  presence  of  the  court  is 
criminal  or  quasi  criminal  in  its  nature,  and 
before  a  conviction  can  be  had  therein  theguUt 
of  the  accused  must  be  established  by  clear 
and  satisfactory  evidence.  A  mere  preponder- 
ance of  evidence  is  not  enough :  In  re  Buckley, 
69  Cal.  1. 

Satisfaction  of  judgment.  —  In  a  pro- 
ceeding for  contempt  against  a  judgment 
debtor  for  failing  to  comply  with  the  judgment, 
a  satisfaction  by  the  plaintiff  and  an  assignee 
of  the  judgment  on  file  and  of  record  is  a  suffi- 
cient answer  to  the  charge  of  contempt  made 
by  one  not  a  party  to  the  suit,  but  who  claima 
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tinder  another  assignment  of  the  judgment,  the 
alleged  priority  of  which  is  disputed:  Ejo  parte 
TUtel,  67  Cal.  261. 

1218.  Civil  contempt.  — la  a  case  of 
civil  contempt, — as  when  a  defendant  in  a 
civil  action  is  ordered  by  the  court  to  pay 
money  generally  to  the  plaintiff,  and  is  com- 
mitted until  he  shall  have  paid  it,  —  the 
prisoner  is  in  custody  as  under  an  execution: 
Matter  of  Wilson,  75  Cal.  580. 

Judgment  for  contempt  —  Sufficiency 
of:  See  Ex  parte  Henshaw,  73  Cal.  486. 

1322.  Appeal.  —  No  appeal  lies  to  the 
supreme  court  from  a  judgment  of  an  inferior 
court  imposing  a  line  for  a  contempt,  although 
tlie  amount  of  the  fine  exceeds  the  sum  of  three 
hundred  dollars:  Tyler  v.  Connolly,  65  Cal.  28. 
Where,  however,  in  proceedings  supplement- 
ary to  execution,  the  defendant  pleads  a  dis- 
charge in  insolvency  and  refuses  to  answer 
questions  and  is  committed  for  contempt,  his 
remedy  is  by  appeal,  and  not  habeas  corpus: 
Ex  parte  McDonald,  March  26,  1888. 

Mandamus  to  compel  hearing  or  com- 
pel punishment.  —  A  person  confined  in  jail 
for  contempt  in  refusing  to  obey  an  order  of 
court  directing  him  to  pay  alimony  will  not  be 
awarded  a  writ  of  mandate  to  compel  the  judge 
of  the  superior  court  to  entei'tain  an  application 
for  his  discharge,  when  the  answer  to  the  peti- 
tion for  the  writ,  being  taken  as  true,  shows 
that  the  judge  did  entertain  the  application, 
but  refused  the  discharge,  because  in  his  judg- 
ment the  petitioner  was  not  entitled  thereto: 
In  re  Wilson,  75  Cal.  580.  And  where  a  pro- 
ceeding for  an  alleged  contempt  in  violating 
an  injunction  is  dismissed  by  the  superior 
court,  on  the  ground  that  the  party  proceeded 
against  is  not  guilty,  a  writ  of  mandate  will  not 
lie  to  review  the  order  of  dismissal,  and  to 
command  the  court  to  punish  the  party  for 
the  alleged  contempt:  IJeilbron  v.  Superior 
Court,  Tl  Id.  96. 

Judgment:  Sec  Ex  parte  S  femes,  77  Cal.  156; 
Ex  parte  Ah  Men,  77  Id.  198;  Ex  parte  Fon;/ 
Yen  Yon,  October  27,  1888.  A  judgment  and 
order  of  commitment  for  a  contempt  conunittcd 
in  the  presence  of  the  court,  not  entered  until 
fifty  days  thereafter,  and  without  notice  or  any 
previous  action  in  the  matter,  is  void:  In  re 
Foote,  76  Cal.  543. 

1238.  Water  company.  —  A  corpora- 
tion, organized  and  existing  under  the  laws  of 
the  state  for  the  purpose  of  supplying  the  in- 
habitants of  an  incorporated  city  with  pure 
fresh  water,  may  exercise  the  riglit  of  eminent 
domain  for  the  acquisition  of  land  needed  as  a 
reservoir  in  connection  with  tlic  purposes  of  its 
incorporation:  Lake  Plcasaiiton  Water  Co.  v. 
Contra  Costa  Water  Co.,  67  Cal.  630. 

Private  use  will  not  authorize.  — This 
section  does  not  authorize  the  condemnation 
of  a  right  of  way  through  a  mining  claim  for 
the  private  use  of  another  mine-owner  in  work- 
ing iiis  claim:  Amador  Q.  M.  Co.  v.  Dewitt,  73 
Cal.  482. 

Ward's  realty:  See  Ilodgdon  v.  Southern 
Pacific  li.  Ii\  Co.,  75  Cal.  642. 


1241.     Questions  to  be  determined  by 
supervisors.  —  Under  this  section,  before  any 


steps  can  be  taken  in  the  courts  for  the  con- 
demnation of  private  property  for  road  pur- 
poses, the  board  of  supervisors  must  deter- 
mine the  necessity  of  the  use,  its  public  char- 
acter, the  route  and  termini  of  the  road,  and 
the  land  necessary  therefor,  and  the  apparent 
ownership  thereof:  Tehama  County  v.  Bryan, 
68  Cal.  57. 

Necessary  use:  See  California  Central  li'y 
Co.  v.  Hooper,  76  Cal.  404. 

1242.  Railroad —Right  of  way.  —  In 

a  proceeding  to  condemn  land,  a  railroad  cor- 
poration, under  section  465  of  the  Civil  Code, 
has  power  to  acquire  a  right  of  way  in  accord- 
ance with  the  most  advantageous  route  for  its 
road;  and  the  taking  for  such  purpose  is  not 
rendered  unnecessary  by  the  fact  that  it  had 
previously  purchased  a  less  advantageous  right 
of  way  over  the  land  of  the  defendant:  Eel 
River  and  Eureka  R.  R.  Co.  v.  Field,  67  Cal. 
429.  The  question  whether  the  manner  of 
crossing  is  compatable  with  the  greatest  public 
benefit  and  least  private  injury,  is  one  of  fact 
to  determined  with  reference  to  the  circum- 
stances of  the  case:  Cal.  S.  R.  R.  Co.  v.  S.  P. 
R.  R.  Co.,  67  Id.  59. 

1243.  Report  of  viewers  —  Jurisdic- 
tion of  supervisors:  See  Tehama  Co.  v. 
Bryan,  68  Cal.  57. 

Proceeding,     when     commenced.  —  A 

proceeding  for  the  condemnation  of  land  is 
not  commenced,  within  the  meaning  of  this 
section,  until  the  issuance  of  summons:  Pacific 
Coast  R'y  Co.  v.  Porter,  74  Cal.  261. 

Place  of  trial. — In  an  action  against  a 
corporation  to  condemn  lands,  the  place  of 
trial  is  the  county  where  the  lands  sought  to 
be  condemned  arc  situated:  California  Southern 
R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co.,  65  Cal. 
394;  65  Id.  409. 

1244.  Joinder  of  proceedings.  —  Un- 
der this  section,  a  iiroceeding  by  a  railroad 
corporation  to  acquire  a  right  of  way  across 
the  right  of  w"ay  of  another  railroad  company, 
and  a  iDrocceding  to  acquire  a  right  of  way 
over  lands  which  the  defendant  owns  in  fee, 
may  bo  united:  California  Sout/tern  R.  R.  Co. 
V.  Southern  Pacific  R.  R.  Co. ,  67  Cal.  59. 

Pleading.  —  As  to  description  of  the  land, 
see  California  Central  R'y  Co.  v.  Hooper,  76 
Cal.  404.  The  complaint  need  not  allege 
the  value  of  the  property  sought  to  be  con- 
demned: California  Southern  R.  R.  Co.  v. 
Southern  Pacific  R.  R.  Co.,  67  Id.  59.  Where 
the  complaint  alleged  that  the  defendant  was 
a  corporation  organized  under  the  laws  of  tlic 
state  for  a  purpose  similar  to  that  of  the  plain- 
tiff, and  that  it  was  the  owner  of  the  land 
sought  to  be  condemned,  it  was  held  that, 
inasmuch  as  the  complaint  contained  no  aver- 
ment that  the  laml  in  question  had  been 
appropriated  to  a  public  use,  it  was  suflicicnt 
on  demurrer  M'ithout  alleging  that  tlic  land 
was  required  for  a  more  necessary  public  use: 
Lake  Plea-'ianton  W.  Co.  v.  Contra  CoMa  W.  Co., 
67  Id.  659.  And  a  complaint  which,  after 
stating  the  general  route  of  the  proposed  road, 
alleges  that  the  termini  were  to  be  National 
City  and  "  a  connection  witli  the  Atlantic  and 
Pacific  Railroad  Company  at  or  near  the 
thirty-fourth  parallel  of  north  latitude,  in  tho 
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etato  of  California,"  alleges  the  termini  with  of  the  public  as  a  hij.  iway.  The  complaint 
sufficient  certainty:  Cali/ornla  Southern  R.  R.  averrdl  in  effect  that  t  le  petition  for  the  road 
Co.  V.  Southern  Pacific  R.  R.  Co.,  07  Cal.  59.  A  was  signed  by  more  than  ten  freeholders  of 
petition  by  the  city  of  Los  Angeles  for  the  Butte  Mountain  road  district,  and  that  each 
condemnation  of  certain  land  for  a  street  re-  of  them  was  a  tax-payer  upon  taxable  prop- 
cited  that  the  city  council  "duly  passed  and  erty  within  the  road  district.  The  petition 
adopted  an  ordinance  in  writing "  directing  was  set  out  in  the  complaint,  and  was  signed 
the  proceeding,  and  "that  it  is  now  necessary  by  sev'cnteen  persons  describing  themselves  as 
to  condemn  said  laud  for  public  use,  agreeably  freeholders  of  the  road  district,  and  taxable 
to  the  provisions  of  said  ordinance."  It  was  therein  for  road  purposes.  It  was  held  that 
heldihat  this  was  a  sullicieut  allegation  of  the  the  complaint  sufficiently  averred  that  the 
necessity  of  taking  the  land  for  public  use:  C7<^  persons  petitioning  for  the  road  were  taxable 
of  Los  Angeles  v.Waldron,  Q)0  111.  IS'i.  An  ac-  therein  for  road  purposes:  Tehama  Co.  v. 
tion  was  brought  to  condemn  land  for  the  use  Bryan,  08  Id.  57. 

1248.    Court  or  jury  to  assess  damages. 

Sec.  1248.  The  court,  jury,  or  referee  must  hear  such  legal  testimony 
as  may  be  offered  by  any  of  the  parties  to  the  proceedings,  and  thereupon 
must  ascertain  and  assess,  — 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improve- 
ments thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate 
or  interest  therein;  if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a 
larger  parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be 
condemned,  by  reason  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  the  manner  proposed 
by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of 
the  improvement  proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal 
to  the  damages  assessed  under  subdivision  two,  the  owner  of  the  parcel  shall 
be  allowed  no  compensation  except  the  value  of  the  portion  taken;  but  if  the 
benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be  de- 
ducted from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water,  or  the  use  of  water,  be- 
longing to  riparian  owners,  or  appurtenant  to  any  lands,  how  much  the  lands 
of  the  riparian  owner,  or  the  lands  to  which  the  property  sought  to  be  con- 
demned is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diversion  of  water 
from  its  natural  course,. by  the  construction  and  maintenance  by  the  person 
or  corporation  in  whose  favor  the  right  of  eminent  domain  is  exercised,  of 
works  for  the  distribution  and  convenient  delivery  of  water  upon  said  lands; 
and  such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded  the 
owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of 
good  and  sufiicient  fences  along  the  line  of  such  railroad,  and  the  cost  of  cat- 
tle-guards where  fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  eacTi  source  of 
damages  separately.  {^Amendment  approved  March  19,  1889;  Statutes  and 
Amendments  1889,  343;   to  take  effect  from  and  after  its  passage.l 

Notes  of  Decisions  Applicable  to  Sections  1248-1338. 
JEvidence  of  dedication.  —  In  an  action    evidence  tending  to  show  a  former  dedication 
to  condemn  a  parcel  of  land  for  a  public  street,     by  the  owner,  for  the  purpose  of  establishing 
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the  amount  of  damage  or  compensation,  is  not 
admissible.  The  question  of  dedication  is  not 
involved  in  such  an  action  for  any  purpose: 
Cit;i  of  San  Jose  v.  Reed,  65  Cal.  2il. 

Damages  where  land  condenmed  for 
reservoir  site:  See  San  Dec/o  L.  A  T.  Co.  v. 
Neale,  decided  December  31,  1SS8. 

Improvements.  —  This  section  does  not 
require  the  improvements  to  be  assessed  sep- 
arately from  the  land:  Tehama  Co.  v.  Bi-yan, 
68  Cal.  57.  The  value  of  improvements  erected 
by  the  plaintiff  on  the  laud  sought  to  be  con- 
demned, with  the  consent  of  the  defendant, 
must  not  be  considered  in  determining  the  com- 
pensation to  be  awarded  for  the  land:  Califor- 
nia Southern  R.  R.  Co.  v.  Southern  Pacific  R. 
R.  Co.,  67  Id.  59. 

Cost  of  fences.  —  In  the  absence  of  cir- 
cumstancc3  making  the  cost  of  fences  an  ele- 
ment of  damage,  the  provisions  of  the  statute 
imposing  on  a  railroad  company  the  duty  of 
fencing  its  road,  or  to  pay  for  fencing,  do  not 
affect  the  question  as  to  the  compensation  to 
bo  paid  for  taking  the  laud  or  imposing  an 
easement  upon  it:  CaVfornia  Southern  R.  R. 
Co.  V.  Southern  Pacific R.  R.  Co.,  67  Cal.  59. 

Benefit  resulting  to  O'vsmer. — Under  sec- 
tion 14  of  article  1  of  tlie  constitution,  in  a 
proceeding  by  a  I'ailroad  corporation  to  con- 
demn a  strip  of  land  for  a  right  of  way  for  its 
road,  the  compensation  to  be  awarded  the 
owner  must  be  ascertained  irrespective  of  any 
benefit  that  would  accrue  to  the  remainder  of 
his  land  from  the  building  of  the  road:  Pacific 
Comt  R'y  Co.  v.  Porter,  74  Cal.  261. 

Compensation,  -when  made:  See  Wexjl 
V.  Sonoma  V.  R.  R.  Co.,  69  Cal.  202.  A  court, 
in  which  an  action  for  condemnation  of  lands 
has  been  brought,  has  jurisdiction,  on  motion, 
to  prevent  the  plaintiff  from  taking  possession 
of  the  land  until  an  order  of  the  court  is 
made  authorizing  it.  If  possession  be  taken 
before  such  order,  it  may  be  restored,  on  mo- 
tion, to  the  court  in  which  the  action  is  pend- 
ing: In  re  Bryui,  65  Id.  375. 

Verdict  and  judgment.  —  So  far  as  the 
value  of  the  property  to  I^e  taken  is  concerned, 
the  verdict  of  the  jury  is  concliTsive,  although 
perhaps  a  new  trial  may  be  allowed  by  the 
court.  All  other  issues  of  fact  may  be  submitted 
to  the  jury:  Cal.  S.  R.  R.  Co.  v.  S.  P.  R.  R.  Co., 
67  Cal.  59.  When  in  such  a  proceciling  the  com- 
plaint is  filed  and  the  summons  issued  on  the 
same  day,  a  verdict  finding  the  value  of  the 
land  taken  and  the  amount  of  the  damage  to 
the  remaining  land  of  the  defendant  must  be 
construed  with  reference  to  the  issues  made  by 
the  pleadings,  and  held  to  be  a  finding  as  to 
the  value  of  the  land  and  the  damages  at  the 
date  of  the  issuance  of  the  summons:  Pacific 
Coast  R'l/  Co.  V.  Porter,  74  Id.  261.  The  judg- 
ment need  not  be  signed  by  the  judge.  The 
presumption  is,  that  the  judgment  as  entered 
by  the  clerk  was  authorized :  Cal.  S.  R.  R.  Co. 
V.  8.  P.  R.  R.  Co.,  67  Id.  59. 

1249.  Value  of  land,  when  deter- 
mined: See  Pacific  Coast  R'y  Co.  v.  Porter,  74 
Cal.  201.  The  value  of  the  land  sought  to  be 
condemned  should  be  determined  as  of  tlie  date 
on  which  the  summons  in  the  case  issued.  This 
section  in  so  providing  is  not  unconstitutional: 
Tehama  Co.  v.  Bryan,  68  Id.  57.  And  in  an 
action  to  condemn  land  as  a  right  of  way  for  a 


railroad,  where  no  evidence  is  given  of  an  in- 
crease in  the  value  of  the  land  between  the 
commencement  of  the  action  and  the  trial,  an 
instruction  that  in  assessing  the  damages  the 
jury  should  consider  the  market  value  of  the 
land  on  the  day  after  the  action  was  commenced 
is  not  erroneous:  Areata  and  Mad  Ri;;er  A'.  A'. 
Co.  V.  Muri^hy,  71  Id.  122. 

1251.  Compensation  necessary:  Por- 
ter V.  Pacific  Coast  R'y  Co.,  June  9,  1888. 

Appprbpriation  of  money  for  land 
taken    for    road,  when    sufficient :     See 

Tehama  Co.  v.  Bryan,  68  Cal.  57. 

Bond. — Where  the  plaintiff' M-as  adjudged 
to  pay  $11,954  as  the  cost  of  fences  and  cattle- 
guards,  a  bond  signed  by  four  sureties  in  the 
sum  of  six  thcmsand  dollars  each  is  insuflScient: 
Cal.  S.  R.  R.  Co.  v.S.  P.  R.  R.  Co.,  65  Cal.  293. 
The  court  in  allowing  an  amended  bond  to  be 
filed  after  the  expiration  of  thirty  days  from  the 
rendition  of  tho  judgment  exceeds  its  power, 
and  tho  bond  is  ineffectual:  Id.  A  demand  on 
the  principal  when  not  necessary  before  action 
against  sureties:  See  Cohurn  v.  Brooks,  March 
21,  1889. 

1253.  See  San  Diego  L.  <fc  T.  Co.  v. 
Neale,  December  31,  1888. 

1254.  Blight  of  possession:   See  In  re 

Bryan,  65  Cal.  375;  San  Diego  L.  <k  T.  Co.  v. 
Neale,  December  31,  1888;  Neale  v.  Superior 
Court,  77  Cal.  28. 

1256.  See  Roach  v.  Riverside  Water  Co., 
74  Cal.  265. 

1257.  Appeal.  — No  appeal  can  be  taken 
from  an  order  refusing  to  set  aside  a  final  order 
for  the  condemnation  of  lands.  The  appeal 
should  be  taken  from  the  original  decision: 
Cal.  S.  R.  R.  Co.  V.  S.  P.  R.  R.  Co.,  Go  Cal. 
295.  In  such  proceedings  the  judgment  on 
the  assessment  of  damages,  and  adjudicating 
that  the  use  is  public,  the  taking  necessary, 
etc.,  is  tho  final  judgment;  the  final  order  of 
condemnation  is  a  special  order  made  after 
final  judgment,  and  an  appeal  therefrom  must 
be  taken  within  sixty  davs  after  its  entrv: 
Cal.  S.  R.  R.  Co.  v.  S.  P.  R.  R.  Co.,  67  Id.  59. 

1269.  Examination  of  books  of  cor- 
poration. —  Section  474  of  the  Political  Code 
provides  for  a  proceeding  in  court  for  tho  dis- 
covery of  property  which  has  escheated,  or 
should  escheat,  to  the  state,  bj'  an  examination 
as  witnesses  of  persons  charged  to  liavc  such 
property  in  their  possession  or  under  their  con- 
trol, antl  authorizes  the  court  to  require  them 
to  render  accounts,  and  to  submit  their  books 
and  papers  for  inspection,  under  tlie  supervis- 
ion of  tho  court.  The  section  does  not  em- 
power tho  attorney-general  to  examine  tho 
books  of  corporations  at  his  own  option,  and 
independent  of  any  jiidicial  action,  for  tho 
purpose  of  discovering  such  property:  Pcojyle 
V.  llibcrnia  Saving.s  and  Loan  Socicti/,  72  Cal. 
21;  Peoi>le  v.  German  S.  ct-  L.  Society,'  72  Id.  28. 
Prior  to  the  commencement  of  such  a  proceed- 
ing, the  attorney-general  need  not  demand  that 
the  books  and  papers  of  tho  corporation  be  sub- 
mitted to  him:  People  v.  Ilibernia  S.  Jc  L. 
Society,  72  Id.  21. 
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Proceeding  when  should  be  brought. 

A  proceeding  l)rouglit  by  the  attorney-gen- 
eral to  vest  title  iu  the  state  as  to  i)roperty  al- 
leged to  have  escheated  to  it  under  sec- 
tion 672  of  the  Civil  Code,  is  premature,  if 
commenced  within  five  years  after  the  death 
of  the  ancestor:  State  v.  Smith,  70  Cal.  153; 
People  V.  lioac/i,  7G  Id.  294. 

1272.     Personal  appearance  of  alien. 

—  In  order  to  obtain  the  property,  it  is  not 
necessary  that  the  alien  should  appear  in  per- 
son and  claim  it;  he  may  act  through  an  at- 
torney:  Lyons  v.  State,  07  Cal.  380. 

1283.    Entry  of  submission  by  clerk. 

—  A  submission  to  arbitration  under  this  sec- 
tion is  invalid  if  no  note  of  the  submission  is 
entered  by  the  clerk  in  his  register  of  actions: 
Kettleman  v.  Treadway,  65  Cal.  505. 

Submission  of  pending  action  to  arbi- 
tration, which  does  not  stipulate  that  it  shall 
be  entered  as  an  order  of  court,  operates  as  a 
discontinuance  of  the  action:  DraghicevicJi  v. 
Vulicemch,  76  Cal.  378. 

1286.  Contract  for  purchase  —  Sub- 
mission to  arbitration.  —  A  provision  in  a 
contract  for  the  purchase  of  property  at  a  val- 
uation to  be  determined  by  the  appraisement 
of  third  parties  is  not  an  agreement  for  a  sub- 
mission to  arbitration;  and  in  making  their 
valuation,  the  valuers  are  not  subject  to  the 
rules  which  govern  arbitrations,  and  may  make 
their  decision  without  being  sworn,  and  with- 
out giving  notice  to  the  parties  affected,  or 
according  them  an  opportunity  to  be  heard, 
unless  such  notice  and  hearing  be  required  by 
express  provision  or  reasonable  implication: 
California  A.  C.  etc.  M.  E.  Church  v.  Scitz,  74 
Cal.  287. 

1288.     Jurisdiction  of  courts:  See  Old 

Saucelito  Land  and  Dry  Doch  Co.  v.  Commer- 
cial  Union  Ass.  Co.,  66  Cal.  253. 

1294.  Alcalde  courts.  —  The  probate 
court  was  never  made  the  successor  of  courts 
of  first  instance,  or  alcalde  courts,  as  to  mat- 
ters pending  before  them  relating  to  the  ad- 
ministration of  estates:  McNeil  v.  First  Congre- 
gational Society  o/San  Francisco,  66  Cal.  105. 

1300.  Petition  —  Essential  aver- 
ments. —  Under  this  section,  it  is  not  essen- 
tial that  the  petition  for  the  probate  of  a  will 
should  state  whether  it  is  an  olographic  or 
other  species  of  will,  nor  does  any  defect  of 
form  or  in  the  statement  of  the  jurisdictional 
facts  actually  existing  invalidate  the  probate: 
Estate  of  Learned,  70  Cal.  140. 

1312.  Written  opposition  —  Failure 
of  proponent  to  file  answer  to  —  Effect 

of.  — "Where  the  written  opposition  to  the  pe- 
tition for  the  admission  of  a  will  to  probate 
simply  controverts  the  material  averments 
contained  in  the  petition,  a  failure  on  the  part 
of  the  proponent  to  file  an  answet  thereto,  as 
provided  by  this  section,  is  not  an  admission 
of  the  allegations  in  the  written  opposition 
that  the  will  was  not  made,  signed,  or  pub- 
lished by  the  deceased ;  and  a  finding  on  such 
a  contest  that  the  will  was  properly  executed 


is  not  a  decision  "against  law,"  witliin  the 
meaning  of  section  056  of  the  Code  of  Civil 
Procedure,  for  which  a  new  trial  may  be  had: 
Estate  of  Doyle,  73  Cal.  504. 

Sufficiency  of  issues  framed  —  Failure 
of  contestant  to  object  to.  —  A  petition  for 
the  probate  of  the  v.ill  of  a  dece'lent  was  filed  by 
the  executor  named  therein,  to  which  written 
grounds  of  objection  were  served  and  filed.  The 
contest  was  tried  on  the  mutual  assumption  by 
all  the  parties  that  a  direct  issue  was  framed 
by  the  contradictory  averments  of  the  petition 
and  opposition.  It  was  held  that  an  objection 
that  the  denial  was  insufficient  could  not  be 
raised  for  the  first  time  upon  appeal,  and  that 
the  contestant  was  estopped  from  claiming  that 
no  issue  w'as  raised  between  him  and  the  pro- 
ponent in  the  manner  provided  by  this  sec- 
tion: Estate  of  Doyle,  73  Cal.  564. 

Objections  limited  to  written  grounds 
of  opposition.  —  On  a  contest  to  the  j)robate 
of  a  will,  the  right  of  the  contestant  to  object 
to  the  probate  is  limited  to  such  matters  as 
are  presented  in  the  written  grounds  of  oppo- 
sition: Estate  cf  Kile,  72  Ca.1.  131.  Where  the 
probate  of  a  will  is  contested,  and  the  court 
by  whom  the  contest  is  tried  finds  against  the 
contestants  on  all  the  issues  raised  by  them,  a 
further  finding  that  the  will  is  valid  as  an  olo- 
graphic will,  although  not  necessary  to  sus- 
tain the  judgment  admitting  it  to  probate  as 
such,  is  not  erroneous,  notwithstanding  no  is- 
sue as  to  its  validity  as  an  olographic  will  was 
raised  by  the  contest:  Estate  of  Learned,  70  Id. 
140.  Where  a  question  affecting  the  validity 
of  the  will  is  not  included  in  the  issues  sub- 
mitted to  the  jury,  the  court  may  proceed  to 
determine  it  upon  the  evidence:  Estate  ofDal- 
rymple,  67  Id.  444. 

Insanity.  — The  declarations  of  a  testator, 
while  of  unsound  mind,  to  tha  effect  that  he 
was  of  unsound  mind,  and  under  undue  influ- 
ence at  the  time  of  the  execution  of  a  will, 
do  not  prove  or  tend  to  prove  the  truth  of 
the  matters  declared  by  him:  Estate  of  Lang, 
05  Cal.  19.  It  being  claimed  that  the  will  was 
invalid  by  reason  of  the  insanity  of  the  testa- 
tor at  the  time  of  its  execution,  evidence  as  to 
his  sanity  at  other  times  during  the  course  of 
a  progressive  disease  supposed  to  have  affected 
his  mind  is  properly  admitted:  Estate  cf  Dal- 
rymple,  67  Id.  444. 

Undue  influence  or  fraud.  —  Undue  in- 
fluence by  any  person  is  ground  for  setting 
aside  a  will.  It  is  not  necessary  that  it  should 
be  by  one  who  is  benefited  by  the  will:  Estate 
ofCahill,  74  Cal.  52.  A  contestant's  allegations 
that  the  testator's  signature  to  the  will  was 
obtained  by  misleading  and  deceiving  him  as 
to  its  contents,  and  that  when  it  was  signed 
and  witnessed,  testator  was  deceived  and  un- 
der the  undue  influence  of  the  proponent,  are 
not  sufficient  to  raise  an  issue  as  to  whether 
or  not  the  will  was  attested  by  two  witnesses, 
who  signed  at  the  request  and  in  the  presence 
of  testator:  In  re  Bun-ell's   Estate,  77  Cal.  479. 

Due  execution.  —  On  the  trial  of  a  will 
contest,  the  court  charged  the  jury  that  the 
question  of  the  "due  execution  "  of  the  instru- 
ment was  not  for  them  to  consider,  meaning 
that  the  question  of  proper  witnessing  was 
withdrawn.  The  issues  as  to  mental  capacity 
and  undue  influence  were  submitted  to  and 
passed  upon  by  the  jury.     It  was  held  that  the 
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contestants  were  not  prejudiced  by  the  inacu- 
rateuse  of  the  words  "due  execution,"  it  being 
apparent  that  the  jury  were  not  misled:  In  re 
JiuvrelCs  Estate,  11  Cal.  479. 

Bequests  void  for  uncertainty.  —  A  will, 
otherwise  effective,  should  not  be  refused  pro- 
bate because  certain  bequests  contained  there- 
in are  void  for  uncertainty:  Edate  of  Shillaber, 
74  Cal.  144. 

Immaterial  error.  —  In  a  contest  as  to  the 
probate  of  a  will,  where  a  jury  was  impaneled 
to  try  the  issues,  the  contestants  were  not 
prejudiced  by  the  action  of  the  court  in  sub- 
mitting to  the  jury  certain  issues  proper  in 
themselves,  but  amounting,  substantial!}',  to  a 
repetition  of  others  presented  by  them  and  al- 
lowed by  the  court,  and  on  which  the  jury 
found  against  them:  Edate  of  Dalnjni'ple,  G7 
Cal.  444.  In  such  a  case,  the  contestants  are 
plaintififs,  and  have  the  afBrmative  of  all  the 
issues  raised  by  the  contest:  Id.  On  the  trial 
of  a  contest  to  the  probate  of  a  will,  made  by 
the  alleged  surviving  wife  of  the  testator,  and 
in  which  issue  is  raised  as  to  the  fact  of  her 
marriage  with  the  deceased,  an  erroneous  in- 
struction as  to  what  constituted  legal  marriage 
at  the  time  when  that  relation  is  alleged  to 
have  existed  between  them  will  not  warrant  a 
reversal,  if  the  evidence  conclusively  shows 
that  no  marriage  ever  existed:  Edate  of  Bris- 
walter,  72  Id.  107. 

1314.  Contest  —  Findings  on  special 
issues  —  General  verdict.  —  Under  section 
1312  and  this  section,  on  a  contest  of  the  pro- 
bate of  a  will,  the  jury  must  return  a  special 
verdict  upon  the  issues  submitted  to  them; 
and  a  general  verdict  in  favor  of  the  contest- 
ant, which  is  not  supported  by  the  findings  on 
the  special  issues,  is  unauthorized,  and  a  judg- 
ment entered  tliereon  denying  tlie  probate  may 
be  set  aside,  on  tlie  motion  of  the  proponent, 
within  a  reasonable  time  after  its  entry:  Edate 
of  Laiujan,  74  Cal.  353.  In  such  a  contest,  a 
negative  finding  on  a  special  issue  as  to  whether 
the  instrument  offered  for  probate  liad  been  de- 
clared by  the  testatrix  to  be  her  last  will,  and 
had  been  attested  as  required  l>y  law,  is  a  find- 
ing of  a  mere  conclusion  of  law:  Id. 

1327.  Dismissal  of  petition. — No  ap- 
peal lies  from  an  order  dismissing  a  petition 
for  the  revocation  of  the  probate  of  a  will,  or 
from  an  order  denying  a  motion  of  the  contest- 
ant to  set  aside  and  vacate  such  previous  order, 
and  all  orders  and  decrees  made  subsequent 
thereto:  Etate  of  Sbarboro,  70  Cal.  147. 

1330.  Evidence.  —  In  a  proceeding  for 
the  revocation  of  the  probate  of  a  will, 
on  the  ground  that  at  the  time  of  its  exe- 
cution the  testator  was  of  unsound  mind,  the 


admission  in  evidence  on  behalf  of  the  contest- 
ant of  a  part  of  the  great  register  of  the 
county,  for  the  purpose  of  showing  that  the 
testator  was  not  of  the  age  as  stated  in  the 
will,  is  a  prejudicial  error,  warranting  a  new 
trial:  Edate  of  Crazier,  74  Cal.  ISO. 

Partial  revocation.  —  On  a  contest  for 
the  revocation  of  the  probate  of  a  will,  where 
a  verdict  is  rendered  determining  its  iavalid- 
ity,  a  juilgment  should  be  entered  entirely  an- 
nulling the  probate,  and  revoking  the  powers 
of  the  executors;  and  a  judgment  entered  in 
pursuance  of  a  stipulation  of  the  parties  to  the 
contest,  wliereby  the  probate  is  annulled  mere- 
ly as  to  the  contestant,  and  to  the  extent  to 
which  she  is  interested  in  the  estate,  is  void: 
Edate  of  Freud,  73  Cal.  555. 

1331.     Revocation  of  will  —  Appeal. — 

An  appeal  from  an  order  revoking  the  probate  of 
a  will  does  not  revive  the  powers  and  functions 
of  the  former  executor,  and  the  court  has  pow- 
er to  appoint  a  special  administrator  to  take 
charge  of  the  estate:  Estate  of  Crozier,  65  Cal. 
332. 

1333.  Limitation.  —  Under  this  section 
a  party  interested  in  the  estate  of  a  testator, 
who  was  imder  no  disability  at  the  time  of  the 
admission  of  the  will  to  probate,  cannot  contest 
its  validity,  or  the  validity  of  any  of  its  items, 
in  the  proceedings  for  the  settlement  of  the 
estate,  after  the  expiration  of  one  j'car  from 
the  time  the  will  was  probated:  Estate  of  Max- 
well, 74  Cal.  384. 

Election  by  widow  to  take  under  the 
law  x-ather  than  under  her  husband's  will  is 
not  a  contest  of  the  Avill  within  tlie  meaning  of 
this  section:  In  re  Givens's  Estate,  decided  No- 
vember 1,  ISSS. 

Judgment.  — When  in  j)roceedings  to  pro- 
bate a  will  special  issues  were  tried  by  a  jury, 
and  the  findings  were  insufficient  to  support  a 
general  verdict  for  contestants,  a  judgment; 
entered  on  such  general  verdict  is  properly  set 
aside  on  motion,  and  an  appeal  or  motion  for  a 
new  trial  is  unnecessary:  In  re  Langans  Estate, 
74  Cal.  353. 

1338.     Fraudulent  destruction. — The 

petition  for  the  probate  of  a  will  alleged  to 
have  been  fraudulently  destroyed  during  the 
lifetime  of  the  testator,  must  specifically  state 
the  facts  and  circumstances  constituting  the 
fraud.  Whether  there  was  a  fraudulent  de- 
struction, is  a  question  of  fact  to  bo  proved: 
Estate  of  Khhln;  Ot)  Cal.  4S7. 

On  application  to  have  lost  will  ad- 
mitted to  probate  under  this  section,  the 
provisions  of  tlio  will  must  be  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses: Estate  of  Kidder,  06  Cal.  487. 


1348.     Authority  and  liabilities  of  corporations  to  act  as  executor,  etc. 

Sec.  1348.  Corporations  authorized  by  their  articles  of  incorporation  to  act 
as  executor,  administrator,  guardian  of  estates,  assignee,  receiver,  depositary,  or 
trustee,  and  having  a  paid-up  capital  of  not  less  than  t\Y0  hundred  and  fifty 
thousand  dollars,  of  which  one  hundred  thousand  dollars  shall  have  been 
actually  paid  in  in  cash,  may  be  appointed  to  act  in  such  capacity  in  like 
manner  as  individuals.     In  all  cases  in  which  it  is  required  that  an  execu- 
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tor,  administrator,  guardian,  assignee,  receiver,  depositary,  or  trustee,  shall 
qualify  by  taking  and  subscribing  an  oath,  or  in  which  an  affidavit  is  re- 
quired, it  shall  be  a  sufficient  qualification  by  such  corporation,  if  such  oath 
shall  be  taken  and  subscribed,  or  such  affidavit  made,  by  the  president,  or 
secretary,  or  manager  thereof;  and  such  officer  shall  be  liable  for  the  failure 
of  such  corporation  to  perform  any  of  the  duties  required  by  law  to  be  per- 
formed by  individuals  acting  in  like  capacity,  and  subject  to  like  penalties^ 
and  such  corporation  shall  be  liable  for  such  failure  to  the  full  amount  of  its 
capital  stock,  and  upon  the  bond  required  upon  its  assuming  the  trusts  pro- 
vided for  herein.  {New  section  approved  March  5,  1887;  Statutes  and  Amend- 
ments 1887,  21;  to  he  in  force  from  and  after  its  passage.] 

Notes  of  Decisions  Applicable  to  Sections  1350-1576. 

sued  to  an  executrix,  the  superior  court  has  no 
power  afterwards  to  appoint  a  special  adminis- 
trator of  the  estate,  unless  the  executrix  is 
first  suspended  or  removed:  Schroeder  v.  Su- 
perio)'  Court  of  San  Mateo  County,  70  Cal.  343. 
An  ex  parte  order  appointing  a  special  adminis- 
trator does  not  operate  as  a  removal  of  an  ex- 
ecutrix previously  appointed:  Id. 


1350.     Renunciation    of   executor.  — 

Upon  the  renunciation  of  the  person  in  a  will  as 
executor  of  his  right  to  letters  testamentary, 
letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  provided  by  section 
13G5  of  the  Code  of  Civil  Procedure  for  the 
grant  of  letters  in  cases  of  intestacy:  Estate  of 
Garher,  74  Cal.  338. 

Order  accepting  resignation  of  execu- 
tor. —  An  order  of  the  probate  court  accepting 
the  resignation  of  an  executor,  and  discharging 
him  from  his  trust,  is  presumed  to  be  regular, 
and  cannot  be  collaterally  attacked:  Luco  v. 
Commercial  Banl;  70  Cal.  339. 

1353.  Marriage  of  executrix.  —  Under 
this  section,  the  marriage  of  an  executrix  does 
not  eo  instanti  deprive  her  of  the  power  to  act. 
It  merely  renders  her  incompetent,  so  that  she 
may  be  proceeded  against  for  suspension  and 
removal  as  provided  by  the  code:  Schroeder  v. 
Superior  Court,  70  Cal.  343. 

1365.     Surviving  partner  not  entitled 

to  letters.  —  Under  this  section,  a  person  who 
was  at  one  time  in  partnership  with  the  testa- 
tor cannot  be  appointed  an  administrator  with 
the  will  annexed  of  his  estate,  when,  at  the 
time  of  his  death,  there  are  unsettled  matters 
between  them  growing  out  of  their  partnership 
relation:  Estate  of  Garber,  74  Cal.  338. 

Non-resident  surviving  wife  may  nom- 
inate administrator.  —  Under  this  section, 
the  non-resident  surviving  wife  of  a  deceased 
testator,  although  incompetent  to  serve  as  the 
administratrix  with  the  will  annexed  of  his 
estate,  has  pojver  to  request  and  thereby  have 
appointed  some  competent  person  to  act  as 
administrator:  Estate  of  Stevenson,  72  Cal.  164. 

1371.  Petition  —  Estoppel  from  state- 
ment in.  — An  executor  who  represents  in 
his  petition  for  letters  testamentary  that  cer- 
tain property  belonged  to  the  estate  of  the 
decedent,  and  files  an  inventory  iucluding  such 
pro^jerty,  is  not  thereby  estopped  from  after- 
wards claiming  the  property  as  his  own :  A  n- 
tliony  V.  Chapman,  05  Cal.  73;  see  also  Duff  v. 
Duff,  71  Id.  513. 

Admissions  in  petition.  —  A  petition 
for  letters  of  administration  is  a  pleading,  and 
the  rules  in  regard  to  admissions  in  pleadings 
apply  to  it:  Duffw.  Duff,  71  Cal.  513. 

141 1.  Prior  appointment  of  executrix. 
—  Where  letters  testamentary  have  been  is- 


1413.     Payment  of  claims.  —  A  special 

administrator  without  any  order  of  court  paid 
a  claim,  and  upon  the  settlement  of  his  ac- 
counts it  was  disallowed  by  the  court.  It  was 
held  that  in  the  absence  of  the  record  of  his 
appointment  showing  the  powers  given  him,  it 
did  not  affirmatively  appear  that  the  court 
erred:  In  re  Sackett's  Estate,  decided  March  1, 
1889. 

1413.  Appeal. — Under  this  section,  no 
appeal  lies  from  an  order  appointing  a  special 
administrator.  Subdivision  3  of  section  963  of 
that  code  authorizing  an  appeal  from  orders 
granting  letters  of  administration  only  applies 
to  general  administrators:  In  re  Carpenter,  73 
Cal.  202. 

1417.  Accounting.  —  Under  section  1415 
and  this  section,  the  special  administrator  of 
the  estate  of  a  deceased  person,  who  is  in- 
dividually indebted  to  the  deceased,  must 
charge  himself  in  his  account  as  special  ad- 
ministrator with  the  amount  of  his  indebted- 
ness: Estate  of  Armstrong,  69  Cal.  239. 

1437.  Judgment  against  executor  af- 
ter resigniation:  See  Lnco  v.  Commercial 
Banl;  70  Cal.  339. 

Order  accepting  resignation  —  Pre- 
sumption of  regularity:  See  Luco  v.  Com- 
mercial Bank,  70  Cal.  339. 

1436.     Insanity  of  administrator.  — 

The  fact  that  the  administrator  of  the  estate 
of  a  deceased  person  was  sent  to  an  insane 
asylum,  by  the  order  of  a  judge  of  the  su- 
perior court,  does  not  create  an  absolute  va- 
cancy in  the  administratorship  of  the  estate: 
Estate  of  Moore,  68  Cal.  281.  During  the  time 
the  administrator  is  so  coniined  in  the  asylum, 
he  is  incapable  of  executing  his  trust,  and  an 
application  then  made  by  a  proper  person  for 
letters  of  administration  should  be  granted, 
but  an  application  made  after  his  incapacity 
has  been   removed,  and  he  has  again  entered 
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tipon  the  discharge  of  his  duties  as  adminis- 
trator, should  be  refused:  Id.  Section  996  of 
the  Political  Code,  providing  that  an  office  be- 
comes vacant  on  the  happening  of  the  insanity 
of  the  incumbent,  found  upon  a  commission  is- 
sued to  determine  the  fact,  refers  to  a  commis- 
sion out  of  chancery,  and  not  to  the  statutory 
proceeding    to    send    a    person   to   an  insane 

asylum:  Id.  

Rights  of  successor.  —  When  an  adminis- 
trator defendant  pending  his  appeal  is  removed, 
his  successor  has  the  right  to  prosecute  the 
appeal  and  defend  the  action:  Kerns  v.  Dean, 
77  Cal.  555. 

1437.  See  Schroeder  v.  Superior  Court,  70 
Cal.  343. 

1453.  Heirs  may  maintain  or  defend 
action  to  qmet  title  in  their  own  name  with- 
out joining  the  administrator;  and  where  the 
administrator  is  originally  joined  ai  defendant 
with  the  heirs,aud  judgment  is  rendered  against 
them,  an  order  dismissing  a  motion  for  a  new 
trial  as  to  the  administrator  is  without  injury 
to  the  heirs:     Tnjon  v.  Huntoon,  67  Cal.  325. 

Dervisee  in  possession  may  maintain 
trespass  in  her  own  name  to  recover  damages 
for  a  trespass  committed  thereon  after  the 
death  of  the  testator,  and  while  she  is  in  posses- 
sion: Colton  V.  Onderdonk,  69  Cal.  155. 

1458.  Executor  de  son  tort.  — Under 
the  probate  practice  of  California  tliere  is  no 
such  officer  recognized  as  an  executor  de  son  tort: 
Bowden  v.  Pierce,  73  Cal.  459. 

1459.  Property  in  possession  of  per- 
son claiming  title.  —  Under  this  section,  the 
superior  court,  in  a  proceeding  for  the  settle- 
ment of  the  estate  of  a  decedent,  has  no  power 
to  order  property  in  the  possession  of  a  person 
claiming  title  thereto  to  be  delivered  up  to  the 
executor  or  administrator,  or  deposited  subject 
to  the  order  of  the  court;  and  the  refusal  of 
the  person  claiming  title  to  obey  such  an  order 
is  not  a  contempt:  Ex  parte  Casey,  71  Cal.  269. 

1465.     Family  allowance.  —  An  order 

refusing  a  family  allowance  to  the  widow  and 
children  of  deceased,  to  whom  a  homestead  con- 
sisting of  farming  land,  and  also  some  personal 
property,  had  already  been  set  apart,  will  not 
be  reversed,  where  the  petition  for  such  allow- 
ance contains  no  statement  that  the  proceeds 
of  the  farm  are  insufficient:  Estate  of  Luther, 
67  Cal.  319.  This  section  and  section  1466  are 
independent  of  the  action  of  the  deceased  as 
expressed  in  his  will,  and  of  creditors,  heirs, 
and  legatees,  so  far  that  when  the  necessity 
exists  the  court  may  provide  for  the  support 
of  the  family  until  in  course  of  administration 
they  can  receive  tlie  share  of  the  estate  to  wliich 
they  are  entitled,  subject  to  the  proviso  that  if 
the  estate  is  insolvent  sucli  provision  shall  not 
extend  beyond  one  year:  In  re  Walkcrh'ijs  Es- 
tate, 11  Id.  642. 

Setting  apart  homestead  to  surviving 
wife.  —  Under  this  section,  a  decree  made  in 
the  matter  of  the  estate  of  a  deceased  person, 
setting  apart  a  homestead  out  of  the  common 
property  of  the  estate  for  the  use  of  the  sur- 
viving wife  of  the  deceased,  is  valid,  although 
no  notice  of  the  application  for  the  homestead 


was  given  to  the  heirs:  Kearney  v.  Kearney,  72 
Cal.  591.  In  such  a  proceeding,  if  no  home- 
stead has  been  selected  by  the  parties  during 
their  marriage,  a  homestead  not  exceeding  five 
thousand  dollars  in  value  may  be  set  apart  for 
the  use  of  the  surviving  wife,  out  of  the  com- 
mon property  of  the  deceased,  although  there 
are  no  minor  children:  Id.  But  pending  the 
settlement  of  the  estate,  the  court  cannot  set 
apart  to  the  surviving  wife  as  a  homestead  a 
portion  of  decedent's  separate  property  which 
could  not  have  been  selected  as  a  homestead 
during  the  continuance  of  the  marriage:  In  7-e 
I^oah,  73  Id.  590;  such  as  a  building  used  ex- 
clusively for  business  purposes:  Id.  And  where 
tliere  is  not  property  out  of  which  a  homestead 
can  be  set  apart,  the  court  has  no  power  to  or- 
der a  sum  of  money  to  be  paid  the  widow  in 
lieu  of  a  homestead:  Id.  The  homestead  should 
be  selected  from  the  community  property,  if 
there  is  any,  and  not  from  the  separate  prop- 
erty of  the  liusband:  Lord  v.  Lord,  65  Id.  84. 
Effect  of  second  marriage  or  agree- 
ment for  separation.  —  A  wife  who  has 
voluntarily  entered  into  a  valid  agreement 
with  her  husband  for  their  separation,  where- 
by, in  consideration  of  certain  moncj'  paid, 
she  waived  all  her  marital  claims,  and  in  pur- 
suance of  the  agreement  has  voluntarily  con- 
tinued to  live  apart  from  him  without  any 
attempt  to  set  aside  the  agi-eemcnt,  or  to 
assume  again  their  marital  relations,  or  to 
demand  from  him  any  further  means  for  her 
separate  support,  ceases  to  be  a  member  of  the 
immediate  family  of  the  husband,  and  upon 
his  death  is  not  entitled  to  a  family  allow- 
ance out  of  his  estate,  under  this  section 
and  section  1466:  Estate  of  Noah,  73  Cal.  583. 
So,  also,  when  the  widow  marries  again,  she 
is  no  longer  entitled  to  an  allowance  for  her 
maintenance  out  of  the  estate  of  her  deceased 
husband;  and  an  order  of  allowance  thereto- 
fore made  terminates  upon  her  remarriage, 
without  further  order  of  the  court:  Estate  of 
Hamilton,  60  Id.  576. 

1466.    Additional  family  allowance. 

—  Where  the  family  allowance  previously 
granted  to  the  widow  of  a  deceased  person  for 
a  limited  period  has  been  exhausted,  the  estate 
behig  solvent,  she  is  entitled  to  such  further 
allowance  as  is  necessary  for  her  maintenance 
during  the  progress  of  the  settlement  of  the 
estate:  Estate  of  Roberts,  67  Cal.  349. 

1468.  Homestead  set  apart  to  widow. 

—  Under  this  section,  as  it  existed  in  1879, 
where  a  husband  dies  leaving  no  minor  clul- 
dren,  a  homestead  set  apart  to  his  widow  out 
of  the  community  property  in  the  proceedings 
for  the  settlement  of  his  estate  becomes  lier 
separate  property,  she  becoming  the  owner 
thereof  in  fee:  McKinnie  v.  Shaffer,  74  Cal.  614. 

1474.  Right  of  surviving  wife  in 
homestead.  —  x\.  homestead  of  less  value  than 
live  thousand  dollars,  when  selected,  will,  as 
against  the  heirs  of  the  husband,  vest  in  the 
wife  absolutely  upon  his  death,  although  at 
the  time  worth  iiiuch  more  than  tliat  amount: 
//(  re  Fowler's  Ettate,  decided  January  S.  1889. 

Order  refusing  to  set  apart  home- 
stead will  not  be  reversed  for  tadure  to  lind 
upon  issues,  when:  In  re  Noah,  73  Cal.  590. 
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1493.  Presentation    of    claims:     See 

Kerm  v.  Dean,  11  Cal.  555.  Only  .such  claims 
are  required  to  be  presented  to  the  personal 
reprcaentative  of  a  deceased  person  as  ■sv'hcn 
allowed  will  rank  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course 
of  administration:  Ilihernia  Savings  and  Loan 
Society  v.  Conlin,  G7  Id.  178.  But  all  claims 
against  the  estate  of  a  deceased  person, 
whether  due  or  not,  stand  upon  the  same  foot- 
ing as  to  the  time  of  presenting  the  same  for 
allowance:  Estate  of  Swain,  61  Id.  G37.  A 
balance  struck  upon  an  account  may  be  pre- 
sented as  a  claim  against  an  estate  without 
specif j'ing  the  items  or  particulars  of  the 
account:  Id.  A  party,  against  whom  a  money 
judgment  had  been  rendered  moved  for  a  new 
trial,  and  died  before  the  motion  was  deter- 
mined. His  executrix  was  substituted  as 
defendant,  and  prosecuted  the  motion,  and 
obtained  an  order  modifying  the  judgment, 
but  no  new  judgment  was  entered.  Under 
these  circumstances,  it  was  held  that  the  judg- 
ment, as  modified,  was  a  claim  against  the 
estate  which  should  be  paid  in  duo  course  of 
administration,  and  that  no  presentation  of  the 
claim  to  the  executrix  was  required:  Brennan 
V.  Brennan,  C5  Id.  517.  Where  a  promissory 
note  is  extinguished  by  the  substitution  of  a 
new  obligation  in  its  place,  and  afterwards  the 
maker  of  the  note  dies,  the  claim  presented 
against  his  estate  must  be  based  upon  the 
new  obligation,  and  not  upon  the  note:  Matter 
of  Sullenherger,  72  Id.  549.  Unless  barred  by 
the  statute  of  limitations,  the  right  of  action 
against  the  estate  of  a  deceased  person  cannot 
be  lost  by  reason  of  the  negligence  of  the 
claimant  in  tlie  prosecution  of  his  claim:  Nally 
V.  McDonald,  66  Id.  530. 

1494.  Afladavit:  See  Estate  of  Swain,  67 
Cal.  637.  An  affidavit  to  a  claim  against  the 
estate  of  a  deceased  person  stated  "that  the 
amount  thereof,  to  wit,  the  sum  of  four  hun- 
dred is  justly  due,"  etc.,  the  word  "dollars" 
being  omitted.  In  the  body  of  the  claim  the 
amount  due  was  stated  to  be  four  hundred 
dollars.  It  was  held  that  the  affidavit  was 
sufficient:  Hall  v.  Superior  Court,  69  Id.  79. 

Claim  bears  interest  after  settlement 
of  account.  —  A  claim  against  the  estate  of  a 
deceased  person,  which  has  been  passed  upon 
on  the  settlement  of  the  final  account  of  the 
administrator,  and  ordered  to  be  paid  in  due 
course  of  administration,  has  the  effect  of  a 
judgment  against  the  estate,  and  bears  interest 
at  the  rate  of  seven  per  cent  per  annum  from 
the  date  of  the  decree  settling  the  account, 
although  the  demand  on  which  the  claim  was 
founded  did  not  bear  interest:  Estate  of  Olvera, 
70  Cal.  184;  Estate  of  Glenn,  74  Id.  567. 

1496.     Allowance    and    rejection.  — 

Where  claims  hav^e  been  allowed  as  presented, 
the  presumption  is,  that  they  were  allowed 
upon  vouchers  and  proofs  satisfactory  to  the 
administrator  and  the  court,  and  although  the 
heirs  may  contest  the  allowance,  the  burden  of 
proof  is  cast  upon  them:  Estate  of  Swain,  67 
Cal.  637.  An  allowance  by  the  judge  of  a 
claim,  made  on  an  ex  parte  application,  may 
subsequently  be  set  aside  by  him  without  no- 
tice to  the  claimant:  In  re  Sullenherger,  72  Id. 
549.     Where  a  claim  is  presented  to  the  ex- 


ecutor, who  recretly  rejects  it,  and  refuses  on 
a  demand  made  by  the  claimant  to  inform  the 
latter  of  his  action,  the  claimant  may  treat  the 
previous  presentation  as  nugatory,  and  again 
present  tlie  claim,  notwithstanding  the  demand 
was  made  more  than  three  months  after  the 
secret  rejection:  Steward  v.  Ilinkel,  72  Id. 
187. 

Claim  cannot  be  amended  after  time 
for  presentation.  — A  claim  against  the 
estate  of  a  deceased  person,  whicli  has  been 
duly  allowed  and  filed,  cannot  be  substantially 
changed,  either  by  amendment  or  otherwise, 
after  the  expiration  of  the  time  for  the  presen- 
tation of  claims:  In  re  Sullenherger,  12  Cal.  549. 

Money  received  by  deceased  to  plain- 
tiff's use,  rejection  of  claim  for  when  proper: 
Bagnellv.  Boach,  76  Cal.  106. 

Appeal.  —  The  demand  of  an  attorney 
for  services  rendered  an  administrator  dur- 
ing the  progress  of  the  settlement  of  the 
estate  of  a  decedent,  which  is  presented 
to  the  administrator  and  allowed  and  approved 
by  the  probate  court,  and  ordered  to  be  paid 
out  of  the  estate  in  the  due  course  of 
administration,  although  not  technically  a 
"  claim  "  against  the  estate  within  the  mean- 
ing of  section  963  of  the  Code  of  Civil  Pro- 
cedure, will  be  treated  as  such,  and  the  order 
directing  the  administrator  to  pay  it  is  appeal- 
able: Stuttmeister  v.  Superior  Court,  72  Cal.  487. 

1497.  Lost  claim. — If  a  claim  against 
the  estate  of  a  deceased  person  is  lost  after  its 
allowance,  the  judge  may  approve  a  copy 
thereof:  Nally  v.  McDonald,  66  Cal.  530. 

1498.  Action  on  claim.  —  The  period  of 
three  months  within  which  an  action  upon  a 
rejected  claim  against  tlie  estate  of  a  deceased 
person  must  be  brought  does  not  commence  to 
run  until  the  actual  rejection  of  tlie  claim  by 
an  indorsement  to  that  effect:  Bank  of  Uhiahv. 
Shoemake,  67  Cal.  147.  The  complaint  need 
not  allege  the  facts  showing  how  the  defendant 
became  invested  with  his  representative  char- 
acter; an  allegation  that  he  is  the  executor  or 
administrator  is  sufficient:  Wise  v.  Williams, 
72  Id.  544;  Moscley  v.  Ileney,  66  Id.  478.  But 
the  allegation  of  the  presentation  of  the  claim 
is  material:  Rowland  v.  Madden,  72  Id.  17. 
But  where  such  a  claim  of  a  married  man,  veri- 
fied by  the  wife,  is  presented  in  her  name  by 
the  husband,  and  is  rejected,  and  an  action  is 
subsequntly  brought  thereon  by  the  husband 
and  wife,  a  judgment  in  favor  of  the  plaintiffs 
will  not  be  reversed  on  account  of  the  informal- 
ity in  the  manner  of  the  presentation:  Smith 
V.  Furnish,  70  Id.  424.  An  action  to  recover 
money  claimed  to  be  community  propertj',  but 
used  by  the  wife  as  separate  property,  cannot 
be  treated  as  in  tlie  nature  of  replevin  to  re- 
cover the  money  as  specific  community  property 
belonging  to  the  plaintiff,  because  neither  the 
money,  nor  any  specitic  property  or  fund  to 
which  it  could  be  traced,  was  shown  to  have 
come  into  the  possession  of  the  defendants: 
Rowland  v.  Madden,  72  Id.  17.  An  allegation 
that  the  claim  was,  "on  the  twenty -fifth  day 
of  July,  1884,  duly  presented  v.'ithin  ten 
months  next  following  and  succeeding  the  first 
publication  of  notice  to  creditors,"  will  not  be 
held  defective  on  demurrer,  as  failing  to  state 
that  the  claim  was  presented  in  time:  WiseY, 
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Tlogan,  77  Id.  184.  Non-payment  need  not  be 
alleged:  Id. 

1499.  Statute  of  limitations.  —  Under 
this  section,  au  administrator  is  prohibited 
from  allowing  a  claim  against  the  estate  which 
is  barred  by  the  statute  of  limitations:  Dor- 
land  V.  Borland,  66  Cal.  189.  Where  a  claim 
is  presented  to  the  executor,  and  allowed  by 
him  within  ten  days  after  its  presentation,  no 
action  can  be  maintained  thereon  until  ten 
days  after  its  presentation  to  the  judge,  unless 
he  rejects  it  within  that  period,  and  conse- 
quently the  statute  of  limitations  does  not  run 
against  the  claim  between  the  date  of  its  pre- 
sentation to  the  executor  and  that  of  its  rejec- 
tion by  the  judge:  Nally  v.  McDonald,  66  Id, 
530. 

1500.  Mortgages:  See  TliherniaS.  <&  L. 
Soc.  V.  Conlin,  67  Cal.  178.  Where  a  mortgage 
is  given  to  secure  the  debt  of  a  third  person, 
and  the  mortgagor  afterwards  dies,  the  claim 
arising  on  the  mortgage  is  not  required  to  bo 
presented  to  his  personal  representative,  nor 
will  its  presentation  and  allowance  affect  the 
running  of  the  statute  of  limitations  against 
the  mortgage:  Id.  See  also  Security  Sav.  Bank 
V.  Conndl,  65  Id.  574.  The  assignee  of  a 
mortgage  cannot  maintain  au  action  of  fore- 
closure against  the  estate  of  a  deceased  person 
of  which  the  mortgagee  is  the  administrator,  if 
the  assignment  of  the  mortgage  was  made  for 
the  solo  purpose  of  having  the  mortgage  fore- 
closed for  the  benefit  of  the  mortgagee.  If 
such  an  action  is  brought,  and  the  mortgagee, 
after  ceasing  to  be  the  administrator,  is  substi- 
tuted as  plaintiff  in  place  of  the  assignee,  the 
statute  of  limitations  will  run  against  the 
mortgage  debt  until  the  date  of  the  substitu- 
tion: Brown  v.  Mann,  71  Id.  192. 

1504.  See  Estate  o/Olvera,  70  Cal.  184. 

1505.  See  Estate  of  Brennan,  65  Cal.  517. 

1507.  Reference  to  determine  cor- 
rectness of  claim.  —  Under  this  section,  a 
reference  to  determine  the  correctness  of  a 
claim  against  the  estate  of  a  deceased  person 
may  bo  made  in  court,  if  the  claimant  and  the 
personal  representative  of  the  deceased  con- 
sent thereto:  JJallv.  Superior  Court,  69  Cal.  79. 

1510.  Executor's  claim  against  es- 
tate. —  An  unauthorized  appropriation  by  an 
administrator  of  the  funds  of  the  estate  cannot 
be  made  tho  basis  of  a  claim  by  him  against 
the  estate:  Estate  of  Hill,  67  Cal.  238.  An 
administrator  who  is  personally  interested  in 
a  claim  against  tho  estate  is  disqualitied  from 
acting  upon  it:  Id. 

1517.     Sale  without  order  of  court.  — 

An  executor  who  sells  or  otherwise  disposes 
of  personal  property  belonging  to  the  estate 
which  he  believes  to  be  worthless,  without  an 
order  of  court  authorizing  him  to  do  so,  is 
«;uilty  of  conversion,  and  is  liable  to  the  estate 
for  its  value,  with  legal  interest:  Estate  of 
Radovich,  74  Cal.  536. 


state  to  a  probate  sale  of  real  estate  belonging 
to  his  wards,  situated  in  this  state,  confers  no 
jurisdiction  on  the  court  to  make  the  order  of 
sale:   Wilson  v.  Hastings,  66  Cal.  243. 

1537.  Description  of  realty  in  peti- 
tion: See  Wilson  v.  lla.stin'js,  66  Cal.  243; 
Gliarky  y.  Werner,  66  Id.  388.  This  section, 
requiring  a  notice  of  tho  sale  of  real  estate  of 
a  decedent  to  be  published  for  "three  weeks 
successively,"  simply  indicates  the  time  dur- 
ing which  the  sale  must  bo  advertised,  and 
not  the  manner  of  the  publication.  Under 
section  1705  of  the  code,  the  court  may  order 
the  publication  to  be  made  for  a  less  number 
of  times  than  each  issue  of  the  paper  in  which 
the  notice  is  to  be  published:  Estate  of  Cun- 
ninfihaih,  73  Id.  558. 

Necessity  for  sale:  See  Smith  v.  Biscailuz, 
decided  March  21,  1889. 

1544.     Sale    at  public  auction. — An. 

administrator  cannot  object  to  granting  tho 
petition  of  a  creditor  that  tho  property  be  sold 
at  public  auction  to  pay  the  debts  because  it 
could  be  more  advantageously  sold  at  private 
sale :  In  re  Dorsey,  75  Cal.  258. 

1547.  Order:  See  Estate  of  Cunningham, 
73  Cal.  558.  Under  this  section,  au  order  for 
the  sale  of  the  real  estate  of  a  decedent,  mado 
at  the  instance  of  a  creditor,  should  direct 
that  the  sale  bo  made  at  public  auction,  unless 
in  the  opinion  of  the  court  the  best  interests  of 
the  estate  would  bo  subserved  by  a  private 
sale.  Where,  however,  a  private  sale  is  asked 
for  in  the  petition,  tho  court  may  act  upon  tho 
opinion  of  the  executor  or  administrator,  and 
order  such  a  sale  to  bo  made:  Estate  of  Dorsey, 
75  Id.  258.  An  order  for  the  private  sale  of 
certain  real  estate  of  a  decedent,  which  limits 
the  time  within  which  tho  sale  can  be  made  to 
a  period  sufficient  to  give  twenty  days  after 
the  publication  of  notice  of  the  sale  for  tho  re- 
ception of  bids,  is  not  unreasonable:  Id. 

1549.  Time.  — Where  the  court,  on  the 
3d  of  March,  ordered  property  to  be  sold  at 
private  sale  on  or  before  the  9th  of  April,  thero 
is  suflicient  time  under  this  section:  hi  re  Dor' 
sey,  75  Cal.  258. 

1553.     Minor  heirs  —  Estoppel.  —  The 

consent  of  an  attorney,  appointed  by  tho  court 
to  represent  minor  heirs,  to  a  sale  of  real  pro- 
perty for  the  purpose  of  paying  a  claim  against 
the  estate,  does  not  estop  such  heirs  from  after- 
wards questioning  tho  correctness  of  the  claim 
upon  an  accounting  by  tho  administrator:  Es' 
tale  of  mil,  67  Cal.  238. 

1569.  Action  to  foreclose  mortgage 
against  homestead.  —  Under  tliis  section, 
an  action  against  tho  estate  of  a  deceased  per- 
son to  foreclose  a  mortgage  on  a  homestead  is 
not  affected  by  the  statute  of  limitations  pend- 
ing the  proceedings  for  the  settlement  of  tho 
estate,  when  the  mortgage  and  the  note  secured 
thereby  have  been  presented  to  the  adminis- 
trator of  tho  estate  and  to  the  judge,  and  al- 
lowed by  them:  Wise  v.   Williams,  72  Cal.  544. 


1536.     Jurisdiction.  —  Consent  of  guar-        1571.     Neglect  of  executor  in  relation 

dian  appointed   in   and   resident  of    another    to  sale. —In  an  action,  under  this  section,  to 
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recover  on  the  bond  of  aa  executor  or  adminis-  void  because  of  the  invalidity  of  the  appoint- 

trator,  for  his  neglect  or  misconduct  in  the  pro-  mcnt  of  the  acting   administrator:  Oatiahlv. 

coedings  in  relation  to  a  sale  of  the  real  estate  SoJier,  G8  Cal.  95. 
of  the  deceased,  the  comjdaint  must  show  that 

the  plaiutifl'  has  been  actually  damaged  by  1575.  Sale  by" executor  —  Excess  over 
the  sale;  and  where  the  complaint  contains  no  appraisement.  —  An  executorwho  sells  prop- 
averments  with  respect  to  any  proceedings  in  erty  belonging  to  the  estate  for  a  price  in  ex- 
the  probate  court  subsequent  to  the  confirma-  cess  of  the  value  at  which  it  was  appraised 
tiou  of  the  sale,  and  affirmatively  shows  that  must  account  to  t)io  estate  for  the  excess:  Es- 
tho  land  was  sold  for  its  full  value,  no  damage  tatc  of  Radovich,  74  Cal.  530. 
is  alleged,  and  the  plaintiff  will  be  left  to  his 

remedy  in  the  probate  court:  Welhev.  Statham,         1576.     Conveyance  to  administrator. 

C7  Cal.  245.  An  administrator  of   the  estate  of  a  deceased 

person,  who  induces  the  heir  of  the  decedent, 

1573.     Fraudulent  sale  of  land  by  ex-  by  representations  false  in  fact,  though  made 

ecutor.  —  Under  this  section,  one  having  an  without  any  fraudulent   intent,  to  convey  to 

estate  of  inheritance  in  land  fraudulently  sold  him  his  interest  in  the  estate,  and  afterwards 

by  an  executor  or  administrator,  may  maintain  procures    the    interest    to    be   distributed  to 

an  action  against  him  to  recover  double  the  himself,   becomes   an  involuntary  trustee   for 

value  of  the  land  sold;  but  this  section  does  the  heir:  Winger  v.  Wingerter,  71  Cal.  105.    A 

not  authorize  an  action  against  the  sureties  on  person  who  is  nominated  as  a  co-executor  of 

his  official  bond:  Weihe  v.  Statham,  67  Cal.  245.  the  will  of  a  deceased  person,  and  applies  for 

letters   testamentary  thereon,    ceases  to  be  a 

1573.  Action  to  recover  property  sold  trustee  for  the  estate  upon  his  refusal  or  ne- 
—  Statute  of  limitations. — An  action  by  gleet  to  qualify  as  executor;  and  a  subsequent 
the  heirs  of  a  deceased  intestate  to  recover  sale  to  him  by  the  executrix  of  certain  execu- 
real  property  sold  by  a  person  acting  as  his  tory  contracts  belonging  to  the  estate  is  valid, 
administrator  under  the  provisions  of  the  pro-  notwithstanding  he  realized  large  profits  for 
bate  act,  and  by  order  of  the  probate  court,  the  performance  thereof,  if  the  sale,  at  the 
must  be  brought  within  three  years  next  after  time  it  was  made,  was  fair  and  just,  upon  a 
the  sale,  or  within  three  years  after  they  at-  sufficient  consideration,  and  for  the  best  inter- 
tain  majority,  notwithstanding  such  sale  was  ests  of  the  estate:  Bowdenv.  Pierce,  73  Id.  459. 

The  following  is  the  title  and  preliminary  clauses  of  an  act  approved  March  15,  1887,  to  take 
effect  immediately.  Statutes  1887,  115:  — 

An  Act  to  amend  and  supplement  an  act  entitled  "An  Act  to  establish  a  Code  of  Civil  Procedure," 
approved  March  11,  1872,  and  to  add  a  new  article  thereto,  to  be  known  as  article  Jive,  of  chapter 
seven,  of  title  eleven,  of  -part  three,  for  the  purpose  of  authorizing  executors  and  administrators  to 
make  mortgages  and  leases  of  the  real  estate  of  decedents. 

r Approved  March  15, 1887;  1887, 115.1 
Section  1.     A  new  article  is  hereby  added  to  the  Code  of  Civil  Procedure,  to  be  known  aa 

article  five,  of  chapter  seven,  of  title  eleven,  of  part  three,  and  to  read  as  follows:  — 

ARTICLE  V. 

MORTGAGES  AND  LEASES  OP  REAL  ESTATE  IN  CERTAIN  CASES. 

1577.  Superior  judge  may  empower  administrator  to  mortgage  or  lease  real 
estate. 

Sec.  1577.  Whenever,  in  any  estate  now  being  administered,  or  that  may- 
hereafter  be  administered,  it  shall  appear  to  the  superior  court,  or  a  judge 
thereof,  to  be  for  the  advantage  of  the  estate  to  raise  money  by  a  mortgage 
of  the  real  property  of  the  decedent,  or  any  part  thereof,  or  to  make  a  lease 
of  said  realty,  or  any  part  thereof,  the  court  or  judge,  as  often  as  occasion 
thereof  shall  arise  in  the  administration  of  any  estate,  may,  on  a  petition, 
notice,  and  hearing  as  provided  for  in  this  article,  authorize,  empower,  and 
direct  the  executor  or  administrator  to  mortgage  or  lease  such  real  estate,  or 
any  part  thereof. 

1578.  Manner  of  obtaining  authority  to  mortgage. 

Sec.  1578.  To  obtain  an  order  to  mortgage  such  realty,  the  proceedings  to 
be  taken  and  the  effect  thereof  shall  be  as  follows:  — 

First — The  executor,  administrator,  or  any  person  interested  in  the  estate, 
may  file  a  verified  petition  showing,  —  1.  The  particular  purpose  or  purposes 
for  which  it  is  proposed  to  make  the  mortgage,  which  shall  be  either  to  pay 

428 


CODE  OF  CIVIL  PROCEDURE.  §  1578 

the  debts,  legacies,  or  charges  of  administration,  or  to  pay,  reduce,  extend, 
or  renew  some  lien  or  mortgage  already  subsisting  on  said  realty,  or  some 
part  thereof;  2.  A  statement  of  the  debts,  legacies,  charges  of  administra- 
tion, liens,  or  mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the 
case  may  be;  3.  The  advantage  that  may  accrue  to  the  estate  from  raising 
the  required  money  by  mortgage,  or  providing  for  the  payment,  reduction,  ex- 
tension, or  renewal  of  the  subsisting  liens,  or  mortgages,  as  the  case  may  be; 
4.  The  amount  to  be  raised,  with  a  general  description  of  the  property  pro- 
posed to  be  mortgaged;  and  5.  The  names  of  the  legatees  and  devisees,  if 
any,  and  of  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner. 

Second  —  Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or 
judge,  requiring  all  persons  interested  in  the  estate  to  appear  before  the  court 
or  judge,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than  ten 
weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly  indi- 
cating it),  or  some  part  thereof,  should  not  be  mortgaged  the  amount  men- 
tioned in  the  petition  stating  such  amount,  or  such  lesser  amount  as  to  the 
court  or  judge  shall  seem  meet,  and  referring  to  the  petition  on  file  for  further 
particulars. 

Third  —  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  four  successive  weeks  in  a  news- 
paper of  general  circulation  published  in  the  county. 

Fourth  —  At  the  time  and  place  appointed  in  the  order  to  show  cause,  or  at 
such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the  power 
to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
judge),  having  first  received  satisfactory  proof  of  personal  service,  or  publi- 
cation of  the  order  to  show  cause,  must  proceed  to  hear  the  petition,  and  any 
objections  that  may  be  filed  or  presented  thereto.  Upon  such  hearing,  wit- 
nesses may  be  compelled  to  attend  and  testify  in  the  same  manner  and  with 
like  effect  as  in  other  cases;  and  if  after  a  full  hearing  the  court  or  judge  is 
satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mortgage  the  whole 
or  any  portion  of  the  real  estate,  an  order  must  be  made  authorizing,  em- 
powering, and  directing  the  executor  or  administrator  to  make  such  mort- 
gage. The  order  may  direct  that  a  lesser  amount  than  that  named  in  the 
petitition  be  borrowed,  and  may  prescribe  the  maximum  rate  of  interest,  and 
period  of  the  loan,  and  require  that  the  interest,  and  the  whole  or  any  part 
of  the  principal,  be  paid,  from  time  to  time,  out  of  the  whole  estate  or  any 
part  thereof,  and  that  any  buildings  on  the  premises  to  be  mortgaged  shall 
be  insured  for  further  security  of  the  lender,  and  the  premiums  paid  from 
such  income. 

Fifth  —  After  the  making  of  the  order  to  mortgage,  the  executor  or  admin- 
istrator shall  execute,  acknowledge,  and  deliver  a  mortgage  of  the  premises 
for  the  amount  and  period  specified  in  the  order,  setting  forth  in  the  mort- 
gage that  it  is  made  by  authority  of  the  order,  and  giving  the  date  of  such 
order.  A  certified  copy  of  the  order  shall  be  recorded  in  the  office  of  the 
county  recorder  of  every  county  in  which  the  encumbered  land,  or  any  por- 
tion thereof,  lies.  No  bond,  note,  or  other  personal  obligation  shall  be  given 
with  the  mortgage,  or  created  thereby. 
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Sixth  —  Every  mortgage  so  made  shall  be  effectual  to  mortgage  and  hy- 
pothecate all  the  right,  title,  interest,  and  estate  which  the  decedent  had  in  the 
premises  described  therein,  at  the  time  of  his  death,  and  any  right,  title,  or  in- 
terest in  said  premises,  acquired  by  his  estate,  by  operation  of  law,  or  other- 
wise, since  the  time  of  his  death.  Jurisdiction  of  the  court  to  administer  the 
decedent's  estate  shall  bo  effectual  to  vest  such  court  and  judge  with  jurisdic- 
tion to  make  the  order  for  the  mortgage,  and  such  jurisdiction  shall  conclu- 
sively inure  to  the  benefit  of  the  mortgagee  named  in  the  mortgage,  his  heirs 
and  assigns.  No  irregularity  in  the  proceedings  shall  impair  or  invalidate  the 
same,  or  the  mortgage  given  in  pursuance  thereof;  and  the  mortgagee,  his  heirs 
and  assigns,  shall  have  and  possess  the  same  rights  and  remedies  on  the  mort- 
gage as  if  it  had  been  made  by  the  decedent  prior  to  his  death;  provided, 
however,  that  upon  any  foreclosure,  if  the  proceeds  of  the  encumbered  prop- 
erty are  insufficient  to  pay  the  mortgage,  no  judgment  or  claim  for  any 
deficiency  of  such  proceeds,  to  satisfy  the  mortgage,  or  the  costs,  or  expenses 
of  sale,  shall  be  had  or  allowed,  except  in  cases  where  the  mortgage  was  given 
to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on  the  realty, 
or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent,  and  the  indebt- 
edness secured  by  such  lien  or  mortgage  was  an  allowed  and  approved  claim 
against  his  estate;  and  provided  also,  that  in  such  cases  the  part  of  the 
indebtedness  remaining  unsatisfied  must  be  classed  and  paid  with  other 
demands  against  the  estate,  as  provided  in  article  three,  chapter  ten,  of  title 
eleven,  part  three,  of  this  code,  with  respect  to  mortgages  subsisting  at  the 
time  of  death. 

1679.    Obtaining  order  to  lease. 

Sec.  1579.  To  obtain  an  order  to  lease  the  realty,  the  proceedings  to  be 
taken  and  the  effect  thereof  shall  be  as  follows:  — 

First — The  executor,  administrator,  or  any  person  interested  in  the  estate, 
may  file  a  verified  petition  showing,  —  1.  The  advantage  or  advantages  that 
may  accrue  to  the  estate  from  giving  a  lease;  2.  A  general  description  of  the 
property  proposed  to  be  leased;  3.  The  term,  rental,  and  general  conditions 
of  the  proposed  lease;  and  4.  The  names  of  the  legatees  and  devisees,  if  any, 
and  of  the  heirs  of  the  deceased,  so  far  as  known  to  the  petitioner.- 

Second  —  Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  or 
judge  requiring  all  persons  interested  in  the  estate  to  appear  before  the  court 
or  judge,  at  a  time  and  place  (specified),  not  less  than  two  nor  more  than 
four  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly 
indicating  it)  should  not  be  leased  for  the  period  (stating  it),  at  the  rental 
mentioned  in  the  petition  (stating  it),  and  referring  to  the  petition  on  file  for 
further  particulars. 

Third  —  The  order  to  show  cause  may  be  personally  served  on  the  persons 
interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hear- 
ing the  petition,  or  it  may  be  published  for  two  successive  weeks  in  a  news- 
paper of  general  circulation  published  in  the  county. 

Fourth — At  the  time  and  place  appointed  in  the  order  to  show  cause, 
or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed  (the 
power  to  make  all  needful  postponements  being  hereby  vested  in  tlie  court  or 
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judge),  the  Court  or  judge  having  first  received  satisfactory  proof  of  personal 
service,  or  publication,  of  the  order  to  show  cause,  must  proceed  to  hear  the 
petition,  and  any  objections  that  may  be  filed  or  presented  thereto.  Upon 
sucli  hearing,  witnesses  may  bo  compelled  to  attend  and  testif}'  in  the  same 
manner  and  with  like  effect  as  in  other  cases,  and  the  court  may  (in  its  dis- 
cretion) appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to 
appraise  the  rental  value  of  the  premises,  and  direct  that  a  reasonable  com- 
pensation for  their  services,  not  to  exceed  five  dollars  per  day,  ])c  paid  b}'-  the 
estate.  If,  after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be 
for  the  advantage  of  the  estate  to  lease  the  whole  or  any  portion  of  the  real 
estate,  an  order  must  be  made  authorizing,  emposvering,  and  directing  the 
executor  or  administrator  to  make  such  lease.  The  order  may  prescribe  the 
minimum  rental  to  be  received  for  the  premises,  and  the  period  of  the  lease, 
which  must  in  no  case  be  longer  than  for  five  years,  and  may  prescribe  the 
other  terms  and  conditions  of  such  lease. 

Fifth — After  the  making  of  the  order  to  lease,  the  executor  or  adminis- 
trator shall  execute,  ackuowledgc,  and  deliver  a  lease  of  the  premises,  for  the 
rent,  and  period,  and  with  the  conditions  specified  in  the  order,  setting  forth 
in  the  lease  that  it  is  made  by  authority  of  the  order,  and  giving  the  date 
of  such  order.  A  certified  copy  of  the  order  shall  be  recorded  in  the  ofiice  of 
the  county  recorder  of  every  county  in  which  the  leased  land  or  any  portion 
thereof  lies. 

Sixth — Every  lease  so  made  shall  be  effectual  to  demise  and  let,  at  the 
rent,  for  the  term,  and  upon  the  conditions  therein  prescribed,  the  premises 
described  therein.  Jurisdiction  of  the  court  to  administer  the  decedent's 
estate  shall  be  effectual  to  vest  such  court  and  judge  with  jurisdiction  to 
make  the  order  for  the  lease,  and  such  jurisdiction  shall  conclusively  inure 
to  the  benefit  of  the  lessee,  his  heirs  and  assigns.  No  omission,  error,  or 
irregularity  in  the  proceedings  shall  impair  or  invalidate  the  same,  or  the 
lease  made  in  pursuance  thereof. 

l^ToTEs  OF  Decisions  Applicable  to  Sections  1581-1GG4. 

1581.      Power    of    admhiistrator    to  transactions  between  himself  and  tho  decedent: 

leaso:    Sec  Doolan  v.    McCaulri/,  GG  Cal.  47G.  MrGrcjor  v.  Dondly,  G7  Id.  149. 

liif 3  insurauco  policy.  —  The  executor  of  Foreigu  executrix.  —  A  foreign  executrix 
a  testator  who  hy  his  will  gave  all  of  his  estate  may  maintain  an  action  in  thia  state  in  her  in- 
after  the  payment  of  hia  debts  to  his  mother,  is  dividual  name  on  a  judgment  recovered  by  her 
the  proper  party  to  sue  for  and  receive  the  as  executrix  in  another  slate  on  a  debt  duo  to 
money  due  on  a  policy  of  insurance  on  thctes-  her  testator:  Lemis  v.  Adams,  70  Cal.  403.  In 
tator's  life,  payable  subject  to  tlie  will  of  the  such  an  action,  the  averments  in  the  complaint 
insured:  Wliiterhalter  \.  Workmen  s  Guarantee  of  the  official  capacity  of  the  plaintiff  are  mere 
Fund  Ass'nofS.  F.,15Cd\.  2^5.  surplusage,  and  may  bo  disregarded:  IJ.     A 

complaint  in  ejectment  entitled  "  B.  B.,  ad- 

1583.  Action  by. —  An  averment  that  let-  ministrator  of  the  estate  of  W.  B.,  deceased," 
ters  of  administration  upon  the  estate  of  a  dc-  and  alleging  ownersliip  aiid  right  of  posscssiou 
cedent  "  were  issued  by  the  superior  court  of  in  plaintiff,  containing  no  allegations  respect- 
the  county  of  Alameda  to  this  plaintiff,  who  ing  hia  representative  character,  is  not  demur- 
duly  qualitied  as  the  administrator  of  said  cs-  raldo  for  ambiguity  or  uncertainty;  but  the 
tate,  and  entered  upon  the  discharge  of  his  omission  of  the  word  "as  "  renilcrs  the  words 
duties  as  such  administrator,"  ia  a  sufficient  added  to  the  title  dc^criplio  jrrsotuT,  and  the 
averment  of  the  representative  capacity  of  the  action  is  by  plaintiff  in  hia  individual  capacity: 
plaintiff  to  sustain  a  judgment  in  the  absence  Burlimj  v.  ThompJcins,  11  Cal.  2117. 
of  a  demurrer  to  the  couixdaint:  McCidcIieon  v. 

Wcdon,  Go  Cal.  97.     In  an  action  by  the  per-  ,1585.    Accounting  by  surviving  part- 

sonal  representative  of  a  deceased  person  to  nei". — Under  tliis  section,  the  superior  court, 

enforce  a  demand  due  the  estate  of  the  deccd-  in  a  proceeding  for  the  settlement  of  the  estate 

ent,  the  defendant  is  a  competent  witness  aa  to  of  a  decedent,  baa  authority  to  require  a  person, 
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•who  admits  being  the  surviving  partner  of  the 
decedent,  to  file  his  account  of  the  jiartnership 
afifairs,  and  as  an  incident  thereto,  to  exam- 
ine witnesses  for  the  purpose  of  determining 
the  suflJcicncy  of  the  account  as  fded.  But  the 
court  has  no  authority  to  settle  and  adjust  the 
accounts  between  tlic  surviving  partner  and 
the  representative  of  the  deceased,  nor,  if  the 
existence  of  the  partnership  be  denied,  to  de- 
termine the  qiiestion  of  its  existence  or  non- 
existence: Andrade  v,  Superior  Court,  75  Cal. 
459. 

Surviving  partner  cannot  maintain 
action  against  the  personal  representative  of 
his  deceased  partner  for  an  accounting  of  the 
partnership  aflairs:  McKay  v.  Joij,  70  Cal.  581. 

Beqtiest  of  partnership  interest  to  sur- 
vivor, effect  of:  See  Painter  v.  Painter,  68 
Cal.  395. 

1597.  Specific  performance.  —Where 
an  action  for  the  speciiSc  performance  of  a  con- 
tract for  the  sale  of  land  is  brought  against  a 
defendant  as  the  executor  of  the  will  of  the 
deceased  vendor,  after  the  resignation  of  his 
executorship  has  been  accepted  by  the  probate 
court,  and  withoiit  joining  the  heirs  of  the  de- 
ceased, a  judgment  rendered  therein  against 
him  as  executor  does  not  bind  the  heirs:  Luco 
V.  Commercial  Bank  of  San  Diego,  70  Cal.  339. 

1613.  Exchange  of  currency  for  gold. 

—  An  executor  who  exchanged  currency  be- 
longing to  the  estate  for  its  equivalent  in  gold, 
at  a  time  when  gold  was  at  a  premium,  for  the 
purpose  of  satisfying  a  debt  then  due  by  the 
estate,  which  was  payable  in  gold,  in  a  subse- 
quent accounting,  when  currency  and  gold  are 
of  equal  value,  should  only  be  charged  for  the 
amount  of  the  gold  purchased:  Estate  of  Sander- 
son, 74  Cal.  199. 

Pajnnent  of  unlawful  claim.  —  The  heirs 
of  an  intestate  cannot  maintain  an  action  on 
the  bond  of  an  administrator  to  recover  for  a 
misappropriation  of  the  funds  of  the  estate  un- 
til after  an  accounting  has  been  had  in  the 
probate  court,  and  the  administrator  has  re- 
fused to  pay  the  amount  adjudged  against  him: 
Weihe  V.  Statham,  C7  Cal.  84. 

Failure  to  pay  taxes.  — An  administrator 
is  prox^erly  chargeable  with  the  value  of  real 
property  which  has  become  lost  to  the  estate 
through  his  neglect  to  pay  the  taxes  thereon, 
and  with  interest  on  money  of  the  estate  which 
he  had  drawn  and  mingled  with  his  own  funds 
and  omitted  from  his  account:  Estate  of  Herte- 
man,  73  Cal.  545. 

1614.  Liability  for  interest.  —  An  ad- 
ministrator who  uses  tlie  funds  of  his  deced- 
ent's estate  for  his  own  profit  is  liable  for  in- 
terest at  the  legal  rate,  with  annual  rests: 
Merrijield  v.  Longmire,  G6  Cal.  180. 

1615.  Uncollected  debt.  —  An  executor 
is  answerable  rfor  the  amount  of  an  uncollected 
debt  due  the  decedent  as  appraised  in  the 
inventory,  unless  it  appears  to  the  court  that 
the  failure  to  collect  the  debt  was  not  the  re- 
sult of  the  negligence  of  the  executor:  Estate  of 
Sanderson,  74  Cal.  199.  But  an  administrator 
is  not  chargeable  with  the  interest  stipulated  to 
be  paid  on  a  loan  of  the  moneys  of  the  estate 
made  by  him,  which  he  afterwards  fails  to  col- 


lect, unless  it  is  shown  that  the  interest  has 
been  or  can  be  collected  by  him:  Estate  of  Moore, 
72  Id.  335. 

Successive  administrations.  — The  neg- 
ligence of  the  administrator  of  the  estate  of  a 
decedent,  who  lias  succeeded  a  former  admin- 
istrator, to  collect  from  the  latter  a  balance 
found  to  bo  due  from  him  to  the  estate  upon 
the  settlement  of  his  accounts,  docs  not  release 
the  sureties  on  the  bond  of  the  former  admin- 
istrator from  liability  for  such  balance:  Estate 
of  Connelly,  73  Cal.  423. 

Liability  of  co-executors.  — The  obliga- 
tions of  co-executors  arise  from  their  contract, 
and  are  several;  and  for  a  neglect  of  their  duty 
as  trustees,  their  liability  is  the  several  liabil- 
ity of  each,  and  a  release  of  one  does  not  dis- 
charge the  other:  In  re  Sanderson,  74  Cal.  199. 
In  this  case  one  of  two  executors,  having  the 
exclusive  possession  of  a  note  and  mortgage 
belonging  to  the  estate,  with  knowledge  that 
they  were  nearly  outlawed,  took  no  steps  to 
enforce  the  same  until  after  they  were  barred 
by  the  statute  of  limitations.  The  debt  was 
in  consequence  lost  to  the  estate.  His  co-ex- 
ecutor took  no  steps  in  the  matter,  relying 
upon  the  positive  statements  of  the  other  that 
he  knew  all  about  it,  and  that  there  was  plenty 
of  time  to  attend  to  the  collection  of  the  note. 
The  parties  interested  in  the  estate  subse- 
quently, by  a  written  instrument,  promised 
not  to  seek  any  legal  redress  against  the  co-ex- 
ecutor. It  was  held  that  the  executor  having 
the  exclusive  possession  of  the  note  and  mort- 
gage was  alone  guilty  of  negligence,  and  was 
properly  chargeable  therewith,  and  that  his 
liability  was  not  discharged  by  the  release  of 
his  co-executor:  Id. 

1616.  Expenditures  made  on  behalf 
of  an  administrator,  while  legally  confined 
in  an  insane  asylum,  may  be  ratified  by  him. 
after  his  restoration  to  mental  capacity  has 
been  judicially  determined:  In  re  Moore,  72 
Cal.  335. 

Money  paid  deceased's  partner.  —  The 
refusal  of  the  court,  on  the  settlement  of  the 
final  account  of  an  administrator,  to  allow  him 
credit  for  money  paid  to  the  partner  of  the  de- 
ceased for  losses  incurred  in  running  a  hotel, 
or  to  permit  a  correction  to  be  made  as  to  a 
disallowed  item  in  a  former  account,  will  not 
be  interfered  with  on  appeal,  when  the  evi- 
dence is  insufficient  either  to  support  the  ex- 
penditure or  to  warrant  the  correction:  Estate 
of  Herteman,  73  Cal.  545. 

Attorney  or  book-keeper,  amounts  paid 
to:  See  In  re  Estate  of  Stuttmeister,  15  Cal. 
346;  In  re  Estate  of  Rety,  75  Id.  256.  An  ex- 
ecutor cannot  litigate  the  claim  of  one  legatee 
as  against  another  at  the  expense  of  the  es- 
tate: Estate  of  Marrey,  65  Id.  287.  And  it  ia 
no  part  of  the  duty  of  an  administrator  to  con- 
test the  probate  of  a  will,  and  the  fees  paid 
an  attorney  at  law,  for  services  in  such  con- 
test, is  not  a  proper  charge  against  the  estate: 
Estate  of  Parsons,  65  Id.  240.  He  is  not 
entitled  to  be  allowed  for  payments  made  to 
an  attorney  or  book-keeper  for  services  which 
he  should  have  performed  himself,  and  for  do- 
ing which  he  receives  a  commission;  nor  for 
services  made  necessary  in  consequence  of 
neglect  of  duty,  or  unnecessary  and  unreason- 
able delay  in  closing  the  administration;  nor  for 
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moneys  expended  iu  the  purchase  of  laud,  and 
the  erection  thereon  of  a  building  adjoining  a 
hotel  belonging  to  the  estate:  Estate  of  Moore, 
72  Id.  335.  Nor  to  credit  for  payments  made 
for  the  services  and  traveling  expenses  of  his 
attorney,  not  exceeding  a  reasonable  compen- 
sation for  the  labor  actually  performed,  when 
the  same  were  necessary  to  enable  him  to  prop- 
erly perform  the  duties  of  his  trust:  Id. 
Whether  an  administrator  should  be  allowed 
for  payments  made  for  the  services  of  a  book- 
keeper depends  upon  the  circumstances  of  the 
estate,  and  the  allowance  thereof  is  properly 
within  the  discretion  of  the  probate  judge:  Id. 

1618.  Compensation  of  administra- 
tor. —  An  administrator  may  renounce  his 
claim  to  compensation  for  the  performance  of 
tlie  duties  of  the  trust,  and  a  promise  made  by 
him  to  the  person  entitled  under  the  law  to 
the  administration  of  the  estate,  before  his 
appointment,  that  he  would  not  charge 
for  his  services,  is  equivalent  to  a 
renunciation  of  his  claim:  Estate  of  Davis,  65 
Cal.  309.  The  executors  of  the  last  will  of  a 
deceased  person  are  not  entitled  to  commis- 
sions upon  the  value  of  a  piece  of  land  of 
which  they  had  taken  possession,  and  which 
was  included  in  their  inventory  as  a  part  of 
the  property  of  the  estate,  where  it  is  after- 
wards determined,  in  an  action  brought  against 
them  to  recover  the  possession,  that  the  land 
did  not  belong  to  the  estate:  Estate  of  Rlcaud, 
70  Id.  69. 

1632.  Obligation    to    account.  — The 

obligation  of  an  executor  to  account  is  continu- 
ous, and  does  not  become  barred  by  the  statute 
of  limitations:  Estate  of  Sanderson,  74  Cal.  190. 

1633.  Delay  in  accounting.  —  An  exec- 
utor who  ia  guilty  of  great  delay  in  account- 
ing is  properly  chargealjle  with  legal  interest 
upon  balances,  with  annual  rests:  Estate  of 
Sanderson,  74  Cal.  199. 

Defective  account.  —  An  administrator, 
having  presented  his  first  annual  account  to 
the  court,  and  pending  its  settlement  having 
filed  a  second  account,  the  court,  finding  tlie 
first  so  defective  that  it  could  not  properly  bo 
passed  upon,  ordered  the  administrator  to  file 
one  account,  which  should  be  full  and  com- 
plete up  to  the  date  of  its  rendition.  In  such 
a  case  the  action  of  the  court  was  proper: 
Hirschfdd  v.  Cross,  67  Cal.  001. 

Premature  settlement  of  account.  — 
An  order  of  the  superior  court  sitting  in  pro- 
bate, which  directs  an  administrator  to  dismiss 
an  action  brought  by  him  on  a  claim  alleged  to 
be  due  the  estate,  and  to  forthwith  file  his  final 
account,  and  which,  after  finding  that  no 
property  belonging  to  the  estate  has  ever  come 
into  his  hands  as  administrator,  further  directs 
that,  upon  the  settlement  of  the  account  so  to 
bo  filed,  the  administrator  be  discharged  and 
the  estate  closed,  is  erroneous,  in  that  it 
attempts  to  settle  the  account  of  the  adminis- 
trator before  the  same  is  filed:  Estate  of  Bul- 
loch, 75  Cal.  419. 

1634.  Final  account.  —  An  order  di- 
recting an  administrator  to  dismiss  a  suit 
brought  by  him  on  a  claim  alleged  to  be  due 
the  estate,  and  finding  that  there  is  no  prop- 


erty in  the  hands  of  the  administrator,  and 
directing  that  he  forthwith  file  his  final  ac- 
count, is  an  attempt  on  the  part  of  the  court 
to  state  and  settle  the  account  of  the  adminis- 
trator, and  is  erroneous:  Estate  of  Bullock,  75 
Cal.  419. 

1629.  Resignation  of  executor.  —  An 
executor,  after  he  has  resigned  his  trust,  may 
be  compelled  to  account  with  the  estate  for 
the  value  of  personal  property  converted  by 
him,  which  he  had  neglected  to  include  in  his 
prior  accounts:  Estate  of  Radovich,  74  Cal.  536. 
And  when  an  executrix,  who  is  also  one  of  the 
devisees  and  distributees  of  an  estate,  and 
who  has  made  an  assignment  of  her  interest, 
resigns  her  trust,  and  dies  without  having 
rendered  any  account  or  report,  and  adminis- 
trators have  been  appointed  in  her  stead,  the 
rights  of  the  parties  in  interest  cannot  be 
determined  in  a  proceeding  by  the  adminis- 
trators for  a  settlement  of  their  accounts  and 
for  distribution.  The  accounts  of  the  execu- 
trix must  be  adjusted  and  determined  in  a 
court  of  equity:  Oilman  v.  Curtis,  65  Id.  572. 

1631.  Exceptions  to  account.  —  Under 
this  section,  the  court,  on  a  proceeding  for  the 
settlement  of  the  account  of  an  executor,  has 
power  to  examine  him  touching  any  and  all 
items  of  the  account,  and  to  base  its  decree  of 
settlement  upon  such  examination,  notwith- 
standing no  person  interested  in  the  estate  has 
filed  specific  exceptions  to  the  items  to  which 
the  examination  is  directed:  Estate  of  Sander' 
so}i,  74  Cal.  199. 

1633.  lioss  of  tax  receipts.  —  Parol 
evidence  of  the  payment  of  taxes  by  the  ad- 
ministrator on  the  property  of  the  estate  is 
admissible,  after  the  loss  of  the  tax  receipts 
has  been  shown:  Estate  of  Moore,  72  Cal.  335. 

1633.  Notice  of  hearing  for  distribu- 
tion—  Sufficiency  of:  See  In  re  Sbarboro, 
70  Cal.  147. 

1634.  Items  not  paid.  —  In  the  final 
settlement  of  an  administrator's  account,  it  is 
not  error  for  the  court  to  adjudicate  upon 
items  in  anticipation  of  payment,  such  as 
clerk's  fees  and  the  like:  Parsons's  Estate,  65 
Cal.  240.  It  is  error  for  the  court  to  find  that 
certain  sums  had  been  paid  for  the  redemption 
of  real  property  belonging  to  the  estate  from  a 
tax  sale,  when  there  is  nothing  in  the  account 
or  report,  or  any  of  the  proceedings,  upon 
which  to  base  such  finding:  Id,  An  order 
settling  the  administrator's  account,  and  ad- 
judging that  all  the  items  allowed  and  not  paid 
were  a  lien  and  charge  upon  the  property  of  tho 
estate,  can  produce  no  injury  to  any  one:  Id. 

Order  settling  account  —  Sufficiency 
of.  —  On  a  contest  of  the  accounts  of  an  ex- 
ecutor, an  order  that  the  account  "  be,  and  tho 
same  is  hercb}'^,  allowed  and  approved,  except 
as  to  the  matters  following,"  etc.,  is  sufiicient 
as  an  order  settling  the  account:  Estate  qf 
Sandci-son,  74  Cal.  199. 

Failure  to  give  notice,  effect  of :  See 
Balcer  v.  O'lHordan,  65  Cal.  368. 


1635.      Guardian  of  estate   of  minors 
lias  tho  right  to  appear  and  contest  the  account 
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of  an  administrator  in  an  estate  where  his 
wards  arc  interested.  The  appointment  of  an 
attorney  to  represent  the  minors  does  not 
eupcrscde  the  guardian's  rights:  Edate  of  Rose, 
m  Cal.  241. 

1636.  Trial  and  evidence.  —  A  trial  by 
jury  of  the  issues  raised  by  a  contest  to  the 
account  of  an  administrator  of  the  estate  of  a 
deceased  person  is  not  a  matter  of  right,  and 
their  verdict  thereon  is  merely  advisory  to  the 
court;  consequently,  an  irregularity  _  in  the 
formation  of  the  jury,  or  an  error  in  the  instruc- 
tions, is  immaterial:  Edate  of  Moore,  72  Cal. 
335.  Exceptions  to  the  account  of  an  executor 
<lo  not  create  "  issues  of  fact,"  such  as  must  be 
submitted  to  a  jury  on  demand  of  a  party  in 
interest:  Estate  of  Sanderson,  li^  Id.  199.  On 
such  a  contest,  evidence  tending  to  show  that 
the  administration  of  the  estate  was  unneces- 
earily  prolonged  through  the  willful  fault  of 
the  administrator,  and  that  certain  expendi- 
tures were  necessitated  by  the  delay,  is  admis- 
sible: Estate  of  Moore,  72  Id.  335.  On  the  trial 
of  an  objection  to  certain  items  in  the  account, 
wherein  the  administrator  seeks  credit  for  ex- 
penditures made  by  him  for  the  care  and  sup- 
port of  the  minor  children  of  the  deceased,  for 
the  alleged  reason  that  their  mother,  in  whose 
favor  a  family  allowance  had  been  made,  had 
voluntarily  left  the  family  residence,  and 
abandoned  the  children  and  refused  to  contrib- 
ute to  their  support,  evidence  of  the  mother 
tending  to  show  the  contrary,  and  that  she  had 
been  forcibly  ejected  from  the  family  residence 
by  the  administrator,  is  admissible:  Id. 

1637.  Conclusiveness  of  decree  set- 
tling account.  —  An  order  of  a  probate  court 
allowing  or  disallowing  a  final  account  is  a 
final  settlement  and  adjudication  of  the  matter 
of  which  it  assumes  to  dispose,  and  cannot 
afterwards  be  collaterally  attacked  or  im- 
peached in  the  same  or  any  other  court  by  the 
parties  thereto  or  their  privies:  Tohelman  v. 
Hilderhrandt,  72  Cal.  313.  In  this  case,  the 
executor  of  the  last  will  of  a  deceased  person 
fraudulently  omitted  to  include  in  the  inven- 
tory of  the  estate,  or  to  charge  himself  in  his 
final  account  with,  an  indebtedness  due  from 
himself  to  the  decedent,  and  the  account  was 
settled  by  the  court  as  presented,  and  the  heirs 
of  the  decedent  had  knowledge  of  the  fraudu- 
lent conduct  of  the  executor  prior  to  the  set- 
tlement of  the  account:  Id. 

Setting  aside  account:  See  Wiggin  v. 
Superior  Court,  G8  Cal.  398.  After  the  expira- 
tion of  the  time  limited  by  section  473  of  the 
Code  of  Civil  Procedure,  a  decree  settling  the 
final  account  of  an  executor  and  discharging 
him  from  his  trust,  if  regular  upon  its  face, 
cannot  be  set  aside  by  the  probate  court  on  the 
ground  that  it  had  been  inadvertently  and  pre- 
maturely entered.  The  remedy  in  such  a  case 
is  in  equity:  Estate  of  Cahalan,  70  Id.  604. 

Appeal  —  Reversal.  —  A  new  trial  of  a 
contest  over  the  accounts  of  an  executor  will 
not  be  ordered  on  appeal,  on  the  ground  that 
the  court  below  failed  to  find  upon  the  issues 
raised  by  the  contest,  when  the  bill  of  excep- 
tions fails  to  distinctly  show  that  findings  were 
not  waived:  Estate  of  Sanderson,  74  Cal.  199. 
Conceding  that  a  motion  for  a  new  trial  may 
Le  had  in  a  proceeding  for  the  settlement  of 


the  accounts  of  an  administrator,  the  refusal 
of  the  court  to  entertain  such  a  motion,  or  to 
settle  a  statement  of  the  case  to  be  used 
thereon,  cannot  be  reviewed  on  appeal.  If  a 
new  trial  may  be  had  in  such  a  proceeding,  the 
proper  remedy  of  the  moving  Jiarty,  in  case  of 
such  a  refusal,  is  by  mandamus  to  compel  the 
court  to  take  action  in  the  matter:  In  re  Ilerte- 
7nan,  73  Id.  545.  The  reversal  of  a  decree  set- 
tling the  account  of  an  administrator  sets  aside 
such  settlement,  and  thereafter  any  person  in- 
terested in  the  estate  may  appear  in  the  lower 
court  and  file  exceptions  to  the  account:  Estate 
of  Rose,  G6  Id.  241. 

1646.  Expenses  of  erection  of  monu- 
ment  at  the  grave  of  a  deceased  person  are 
funeral  expenses,  within  the  meaning  of  the 
statute:  Bagnall  v.  Roach,  76  Cal.  106. 

1658.     Petition   by    executor.  —  In  a 

proceeding  for  tiie  settlement  of  the  estate  of 
a  decedent,  the  court  has  no  authority,  under 
this  section,  to  decree  a  partial  distribution 
upon  the  petition  of  the  executor:  Estate  of 
Letellier,  74  Cal.  311. 

1660.  Notice  of  hearing  for  distri- 
bution. —  A  decree  of  distribution  was  ob- 
jected to  on  the  ground  that  the  notice 
required  by  section  1633  of  the  Code  of  Civil 
Procedure  had  been  improperly  given.  The 
notice  was  in  due  form,  signed  by  the  clerk  of 
the  proper  court,  and  posted  according  to  law, 
and  an  affidavit  of  posting  made  by  a  qualified 
person.  There  was  no  evidenc3  in  the  record 
that  the  person  making  the  affidavit  did  not 
act  for  the  clerk,  or  that  the  notice  did  not 
remain  where  posted  for  the  required  time. 
The  giving  of  a  proper  notice  was  recited  in 
the  decree.  It  was  held  that  the  objection 
could  not  be  sustained:  Estate  of  Sharhoro, 
70  Cal.  147. 

1661.  Part  payment  of  legacy. — A 

probate  court  may  order  the  payment  to  a 
legatee  of  a  portion  of  his  legacy,  under  the 
provisions  of  this  section,  when  the  amount  of 
money  in  the  hands  of  the  executor  is  sufficient 
for  such  payment,  although  the  sum  is  no 
greater  than  the  commissions  that  will  become 
due  the  executor  upon  final  settlement,  it  be- 
ing shown  that  the  remaining  assets  of  the 
estate  are  ample  to  satisfy  the  commissions 
and  all  other  claims  against  it:  Estate  of 
Dunne,  65  Cal.  381. 

1664.  Proceeding  to  establish  heir- 
ship: See  Roach  v.  Cofftij,  73  Cal.  281.  In 
a  proceeding  under  this  section  for  the  pur- 
pose of  ascertaining  and  declaring  the  rights 
of  heirship  of  all  persons  in  the  estate  of  a  de- 
cedent, in  which  an  order  is  duly  made  by  the 
court  adjudging  all  persons  who  had  not  ap- 
peared therein  to  be  in  default,  a  subsequent 
order  refusing  to  open  the  default  at  the  in- 
stance of  a  person  claiming  to  be  an  heir,  who 
is  a  non-resident  of  and  had  never  been  in 
California,  and  who  did  not  know  of  the  j)ro- 
ceeding  until  after  the  default,  is  within  the 
jurisdiction  of  the  court,  and  will  not  be  dis- 
turbed on  certiorari:  Hitchcock  v.  Superior 
Court,  73  Cal.  295. 

Bona  fide  assignee  is  entitled  to  dis- 
tribution: See  Estate  of  Phillips,  71  Cal.  285. 
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Adverse    claim    to    property    distrib-  his  representative  capacity:  Melone  v.  Davis, 

uted.  —  A   surviving    husband,    -who    claims  G7  Cal.  '279.     In  such  an  action  the  complaint 

certain  property  in  the  possession  of  the  ex-  need  not  allege  a  demand  on  the  defendant  as 

ecutors  of   the  will  of  his   deceased  -wife   as  executor  or  administrator.     The  action  itself 

community  property  to  which  he  is  entitled,  is  a  sufficient  demand:  Id. 

cannot  have   his  claim   of    ownership   deter-  Interest  —  Taxes.  —  An    administrator 

mined  iipon  a  proceeding  for  tha  distribution  who  neglects  to  pay  over  to  a  distributee  the 

of  his  wife's  estate:  Estate  of  Uowland,  7-4  Cal.  amount  awarded  him  by  the  decree  of  distrib- 

523.  ution  is  liable  for  legal  interest  thereon  from 

Action  to  recover  distributive    share,  the   time   payment  was   ordered,    and  is  not 

—  An  action  to  recover  the  amount  distributed  entitled  to  reimbursement  for    taxes    subse- 

to  the  plaintiff  by  the  decree  of  distribution  in  quently  paid  by  him  on  the  distributive  share: 

the  estate  of  a  decedent  should  be   brought  Estate  of  Roherts,  G7  Cal.  349. 
against  the  defendant  individually,  and  not  in 

1663.     Application  for  distribution. 

Sec.  1663.  At  any  time  after  the  lapse  of  one  year  from  the  issuance  of 
letters  testamentary  or  of  administration,  any  heir,  devisee,  or  legatee  may 
present  his  or  her  petition  to  the  court  for  the  distribution  of  the  net  proceeds 
of  the  share  of  the  said  estate  to  which  he  or  she  will  be  entitled.  Notice  of 
the  application  must  be  given  as  required  by  section  sixteen  hundred  and 
fifty-nine.  The  executor  or  administrator,  or  any  other  person  interested  in 
the  estate,  may  appear  at  the  time  named  and  resist  the  application,  or  any 
other  heir,  devisee,  or  legatee  may  make  a  similar  application  for  himself.  If 
at  the  hearing  it  appear  that  the  estate  is  but  little  indebted,  and  that  the 
share  of  the  party  applying  may  be  allowed  to  him  without  loss  to  the  cred- 
itors of  the  estate,  the  court  must  make  an  order  in  conformity  with  the 
prayer  of  the  applicant,  requiring, — 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving  his 
share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  ad- 
ministrator a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  or  a 
judge  thereof,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  ex- 
ecutor or  administrator,  and  conditioned  for  the  payment,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  amount 
or  portion  of  the  proceeds  of  the  estate  which  he  has  received;  provided,  that 
where  the  time  for  filing  or  presenting  claims  has  expired,  and  all  claims 
that  have  been  allowed  have  been  paid,  or  are  secured  by  mortgage  upon  real 
estate  sufficient  to  pay  them,  and  the  court  is  satisfied  that  no  injury  can 
result  to  the  estate,  the  court  may  dispense  with  the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee 
the  proceeds  of  the  estate  to  which  he  maybe  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  opinion  of  the  court,  it  be  necessary,  in  order  to 
ascertain  the  proceeds  that  any  or  all  of  the  heirs,  legatees,  or  devisees  may 
be  entitled,  that  the  interest  of  any  heir,  legatee,  or  devisee  in  one  or  more 
pieces  or  parcels  of  property  of  the  estate  shall  be  determined  or  ascertained, 
the  court  may  suspend  proceedings  and  direct  the  petitioner  or  petitioners 
to  take  proceedings  under  section  sixteen  hundred  and  sixty-four  of  this 
code  to  ascertain  the  interest  the  petitioner  or  petitioners  will  have  under  tho 
will  in  any  piece  or  parcel  of  property.  The  order  must  describe  the  prop- 
perty  in  relation  to  which  proceedings  are  to  be  taken.  Whenever  any  bond 
has  been  executed  and  delivered,  proceedings  upon  any  such  bond  may  be 
taken  under  section  sixteen  hundred  and  sixty-two.  The  costs  of  these  pro- 
ceedings shall  be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall 
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be  apportioned  equally  between  them.     [New  section  approved  March  8, 1889; 
Statutes  and  Amendments  1889,  92;  to  tale  effect  from  and  after  its  passage.] 

Notes  of  Decisions  Applicable  to  Sections  1665-1G67. 

1665.  Petition  for  final  distribution.—  claims  against  the  distributee:  Estate  of  How- 
It  i3  improper  to  include  in  a  petition  for  final  land,  74  Cal.  523.  But  no  appeal  lies  by  an  ad- 
distribution  of  a  decedent's  estate  a  prayer  for  ministrator  from  a  decree  of  distribution  of  an 
an  accounting  against  one  who  is  alleged  to  estate,  where  he  has  no  interest  as  administra- 
have  come  to  the  possession  of  property  of  the  tor  in  the  matter  sought  to  be  reviewed:  Mer- 
estate,  and  not  to  have  accounted  for  it:  In  re  rifield  v.  Loitr/mire,  GG  Id.  ISO. 

Cook's  Estate  77  Cal.  220.  Jurisdiction.  — On  an  appeal  from  a  decree 

of  distribution,  the  jurisdiction  of  the  probate 

1666.  Description  of  land  in  decree  court  over  the  subject-matter  of  the  contro- 
of  destribution:  See  Wheeler  v.  Bolton,  GG  versy  will  be  presumed,  when  all  the  parties 
Cal.  83;  Smith  v.  Biscailuz,  decided  March  21,  interested  are  before  the  court,  and  the  juris- 
J889.  diction  is  assumed  by  them:  Estate  of  Apple, 

Personal  notice    not    reqtdsite.  —  Pro-  66  Cal.  432. 
ceedings  in  probate  for  the  settlement  of  the 

estates  of  deceased  persons  are  in  the  nature  1667.     Distribution  of  non-resident's 

of  proceedings  in  rem;  and  judgments  rendered  estate.  —  Personal  property  in  California  of  a 

therein,  so  far  as  they  relate  to  the  disposition  testator  dying  in  Europe,  at  the  time  of  his 

of  the  property  of  the  estate,  are  binding  upon  death  domiciled  in  Nevada,  should  be  distrib- 

the  parties  interested,  without  any  personal  uted  according  to  the  law  of  Nevada:  ZJs^a^e  o/ 

notice   to  them.     In  these  proceedings  only  Apple,  65  Cal.  432.     In  the  absence  of  a  statute 

such  notice  is  required  as  is  provided   by  posi-  to  the  contrary,  the  distribution  of  a  deced- 

tive  law:  Kearney  v.  Kearney,  72  Cal.  591.  ent's  personal  estate  is  governed  by  the  law  of 

Conclusiveness    of    decree.  —  A  legatee  his  actual  domicile  at  the  time  of  bis  death, 

uuder  a  will,  who  claims  certain  property  in  But  so  far  as  creditors  are  concerned,  each 

the  hands  of  the  executor  in  his  own  right,  state  will  deal  with  the  property  of  a  decedent 

and  adversely  to  the  estate,  is  not  concluded  within  its  jurisdiction   according  to  its  own 

by  a  decree  attempting  to  distribute  such  prop-  laws.     This  rule  has  not  been  changed  in  Cali- 

erty  from  afterwards    asserting    his    adverse  fornia.  Id. 

A  new  article,  to  be  known  as  article  five,  of  chapter  eleven,  of  title  eleven,  of  part  three,  of 
the  Code  of  Civil  Procedure,  was  added  by  an  act  approved  March  19,  1889,  Statutes  and 
Amendments,  1889,  p.  337,  which  provided  that  the  act  should  take  effect  immediately,  and 
should  "apply  to  all  estates  of  decedents  where  a  final  decree  of  distribution  has  not  heretofore 
been  made."    The  article  consists  of  three  sections  as  follows:  — 

ARTICLE  V. 

SETTLEMENT   OF   ACCOUNTS   OF   TRUSTEES   AFTEE   DISTBtBUTTON   OF   ESTATES. 

1699,   Superior  court  not  to  lose  jurisdiction  of  an  estate  by  final  distribution. 

Sec.  1699.  Where  any  trust  has  been  created  by  or  under  any  will  to  con- 
tinue after  distribution,  the  superior  court  shall  not  lose  jurisdiction  of  the 
estate  by  final  distribution,  but  shall  retain  jurisdiction  thereof  for  the  pur- 
pose of  the  settlement  of  accounts  under  the  trust.  And  any  trustee  created 
by  any  will,  or  appointed  to  execute  any  trust  created  by  any  will,  may  from 
time  to  time,  pending  the  execution  of  his  trust,  or  may  at  the  termination 
thereof,  render  and  pray  for  the  settlement  of  his  accounts  as  such  trustee, 
before  the  superior  court  in  which  the  will  was  probated,  and  in  the  manner 
provided  for  the  settlement  of  the  accounts  of  executors  and  administrators. 
The  trustee,  or  in  the  case  of  his  death,  his  legal  representatives,  shall  for 
that  purpose  present  to  the  court  his  petition  setting  forth  his  accounts  in  de- 
tail; and  upon  the  filing  thereof  the  court  or  judge  shall  fix  a  day  for  the 
hearing,  and  a  citation  shall  be  issued,  citing  all  the  beneficiaries  of  the  said 
trust  to  appear  and  show  cause  why  the  account  should  not  be  allowed;  such 
citation  shall  be  personally  served  upon  all  the  beneficiaries  in  the  state,  in 
the  manner  provided  for  the  service  of  summons  in  civil  actions,  and  shall 
be  served  upon  all  the  beneficiaries,  who  shall  appear  by  affidavit  to  be  ab- 
sent from  the  state,  by  publication  in  such  manner  as  the  court  or  judge 
may  order,  for  not  less  than  two  months.     And  any  such  trustee  may,  in  the 
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discretion  of  the  court,  upon  application  of  any  beneficiary  of  the  trust,  be 
ordered  to  appear  and  render  his  account,  after  being  cited  by  service  of  cita- 
tion as  provided  for  the  service  of  summons  in  civil  cases.  Upon  the  filing 
of  the  account  so  ordered,  the  same  proceedings  for  the  hearing  and  settle- 
ment thereof  shall  be  had  as  are  hereinabove  provided. 

1700.  Compensation  of  trustees. 

Sec.  1700.  On  all  such  accountings  the  court  shall  allow  the  trustee  or 
trustees  the  proper  expenses  and  such  compensation  for  services  as  the  court 
may  adjudge  to  be  just  and  reasonable,  and  shall  apportion  such  compensa- 
tion among  the  trustees  according  to  the  services  rendered  by  them  respect- 
ively, and  may,  in  its  discretion,  fix  a  yearly  compensation  for  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  judge  proper. 

1701.  Appeal  from  decree  settling  account  of  trustee. 

Sec.  1701.  From  a  decree  settling  such  account,  appeal  may  be  taken  in 
the  manner  provided  for  an  appeal  from  a  decree  settling  the  account  of  an 
executor  or  administrator.  The  decree  of  the  superior  court,  if  afiirmed  on 
appeal,  or  becoming  final  without  appeal,  shall  be  conclusive. 

Notes  of  Decisions  Applicable  to  Sections  1704-1947. 
1704.      Entry   in    minute-book.  —  An 

appeal  from  au  order  settling  the  accounts  of 
an  administrator  of  the  estate  of  a  deceased 
person  is  premature,  and  will  be  dismissed 
when  taken  before  the  order  is  entered  in  the 
minute-book  of  the  court:  Estate  of  Rose,  72 
Cal.  577. 


1705.  Publication  of  notice.  —  Section 
1537  of  the  Code  of  Civil  Procedure,  requiring 
a  notice  of  the  sale  of  real  estate  of  a  decedent 
to  be  published  for  ' '  three  weeks  successively, " 
simply  indicates  the  time  during  which  the  sale 
must  be  advertised,  and  not  the  manner  of  the 
publication.  Under  this  section,  the  court  may 
order  the  publication  to  be  made  for  a  less 
number  of  times  than  each  issue  of  the  paper 
in  which  the  notice  is  to  be  published:  Estateof 
Cunningham,  73  Cal.  558. 

1709.  Citation  —  Service  by  publica- 
tion. —  A  citation  in  probate  proceedings  must 
be  served  in  the  same  manner  as  a  summons 
in  a  civil  action,  and  where  the  person  to  be 
served  has  departed  from  the  state,  service 
may  be  made  by  publication:  Ashurst  v.  Foun- 
tain, 67  Cal.  IS. 

1717.     See  In  re  Moore,  72  Cal.  335. 

1726.     Appointee    of    executor.  —  As 

between  the  public  administrator  and  the 
appointee  of  a  foreign  executor,  who  has 
renounced  his  riglit  to  letters  testamentary 
in  tliis  state,  and  who  is  not  the  surviving 
husband  or  wife  of  the  deceased,  the  public  ad- 
ministrator has  the  prior  right  to  be  granted 
letters  of  administration  with  the  will  an- 
nexed :  Estate  of  Garber,  74  Cal.  33S. 

1747.  Jurisdiction  —  Notice  to  rela- 
tives: See  Smith  v.  Bizcailuz,  decided  March 
21,  1SS9.  Under  this  section,  the  superior 
court  of  the  count}'  of  which  a  minor  is  an  in- 


habitant or  resident  has  jurisdiction  to  ap- 
point a  guardian  for  him:  Guardianship  of 
Raynor,  74  Cal.  421.  Under  the  statute  in 
force  in  Maj',  1866,  the  appointment  of  a 
guardian  of  the  estate  of  a  minor  cannot  bo 
collaterally  attacked  for  insufficiency  of  the 
notice  to  the  relatives  of  the  minor  of  the 
application  for  guardianship,  if  the  record 
recites  that  all  the  near  relatives  of  the  minor 
in  the  county  consented  to  the  appointment: 
Burroughs  v.  DeCouts,  70  Id.  362. 

Fraud  in  appointment.  —  A  judgment  of 
the  probate  court  appointmg  a  guardian  of  the 
person  and  estate  of  a  minor,  which  is  regular 
on  its  face,  and  rendered  by  a  court  having 
jurisdiction  of  the  matter,  cannot  be  col- 
laterally attacked  on  the  ground  of  fraud,  col- 
lusion, or  other  matter  aliunde:  Hodjdon  v. 
Southern  Pacific  R.  R.  Co.,  75  Cal.  642. 

Pleading  of,  and  evidence  of  appoint- 
ment. —  An  allegation  in  the  complaint  that 
the  plaintiff  is  a  minor  under  the  age  of 
eighteen  years,  and  that  "  George  Bellas  is  her 
duly  appointed  and  acting  guardian"  was  de- 
murred to  upon  the  ground  that  it  did  not 
appear  from  the  complaint  that  the  plaintiff 
had  a  "legally  appointed  guardian."  It  was 
held  that  the  demurrer  was  not  sufficient  to 
raise  an  issue  of  law:  Morrell  v.  Morgan,  65 
Cal.  575.  The  testimony  of  a  party  that  a 
certain  person  is  her  guardian,  when  not  ob- 
jected to,  is  sufficient  evidence  of  the  fact  of 
his  guardianship:  Id. 

1769.     Where  joint  lease  is  executed 

by  tlie  deceased  lessor  as  guardian,  the  ward, 
after  attaining  majority,  may  bo  joined  as 
plaintiff  with  the  surviving  lessor  in  an  action 
to  onforce  a  covenant  made  for  his  benefit: 
Salisburi/  v.  Shirley,  66  Cal.  223. 

1774.  Citation  —  Service  by  publica- 
tion. —  In  a  proceeding  in  tlio  probate  court 
to  compel  au  accounting  by  a  guardian  who 
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has  left  the  state,  so  that  personal  service  on 
him  cannot  bo  had,  the  citation  must  be  served 
by  publication  in  tlic  same  manner  as  a  sum- 
mons in  a  civil  action.  In  the  absence  of  such 
service,  neither  the  guardian  nor  his  sureties 
arc  bound  by  tho  decree  rendered  upon  the  ac- 
couiitiii,!:?:  Spencer  v.  I/ouijIdon,  G8  Cal.  82. 

Settlement  of  account.  —  The  settlement 
in  probate  of  the  final  account  of  a  guardian 
can  only  include  transactions  during  the  mi- 
nority of  the  ward:  In  re  Ailgkr,  G5  Cal.  228. 
Tho  iinal  account  of  a  guardian  is  properly  ad- 
dressed to  the  court  that  has  jurisdiction  of  the 
estate  of  the  ward  when  presented  by  the 
guardian;  but  where  the  guardian  dies  before 
making  a  settlement,  and  long  after  his  ward's 
majority,  his  executors  have  no  authority  to 
present  his  account  to  a  court  of  probate,  nor 
has  such  court  jurisdiction  over  the  matter. 
The  settlement  of  the  account  can  only  be  had 
in  a  court  of  equity  by  a  proceeding  against 
tho  executors  and  other  necessary  parties:  Id. 

Action  against  administrator  of  de- 
ceased guardian.  —  An  action  cannot  be 
maintained  by  a  ward  against  the  administra- 
tor of  his  deceased  guardian,  to  recover  a  sum 
of  money  received  by  the  guardian  in  trust, 
unless  it  is  shown  that  the  claim  has  been  pre- 
sented to  the  administrator  for  allowance,  or 
that  the  trust  fund  has  come  into  the  hands  of 
the  administrator:  Gillespie  v.  Winn,  65  Cal. 
429. 

1778.  Lands  necessary  for  railroad. 
—  Approval  by  probate  judge.  — Section 
23  of  the  general  railroad  act  of  May  20,  1861, 
as  amended  April  27,  1S63,  providing  in  effect 
that  if  it  should  be  necessary  for  the  purposes 
of  a  railroad  company  to  acquire  real  estate 
owned  by  a  minor,  the  giiardian  of  the  minor 
might  sell  the  same  to  it,  and  his  conveyance 
would  be  valid  upon  being  approved  by  the  pro- 
bate judge,  is  constitutional:  Hodqdon  v.  S.  P. 
R.  R.  Co.,  75  Cal.  642.  A  certificate  of  the 
probate  judge  to  the  deed  of  the  guardian, 
which  recites  that  he,  as  judge,  has  examined 
the  deed  and  the  sale  of  the  land  described 
therein,  that  the  land  is  necessary  for  the  pur- 
poses of  the  railroad  company,  that  the  con- 
sideration paid  is  fair  and  equivalent  for  the 
land,  and  that  the  sale  is  just  and  proper,  and 
which  thereupon  approves  and  confirms  the 
sale  and  deed,  is  a  sufficient  approval  within 
the  requirements  of  section  23  of  the  general 
railroad  act  of  1861:  Id. 

1781.  Necessity  for  sale:  See  Smith 
V.  Blscailuz,  March  21,  1889. 

1787.  Order  of  sale.  —An  order  of  the 
probate  court  for  the  sale  of  the  land  of  a 
minor  by  his  guardian  must  contain  in  itself 
a  definite  and  certain  description  of  the  land 
to  be  sold.  The  description  contained  in  the 
order  cannot  be  helped  out  by  reference  to 
documents  not  contained  in  the  order  itself: 
Ilillw   Wall,  66  Cal.  130. 

Appraisement  —  Filing  of :  Smith  v. 
Biscailuz,  March  21,  1889. 

1788.  Additional  bond.  —  A  recital  in 
a  decree,  that  before  making  the  sale  the  guar- 
dian duly  executed  an  additional  bond  as  re- 
quired by  this  section,  is  in  effect  a  recital  that 


the  bond  was  delivered  before  sale  to  the 
judge,  without  which  delivery  it  could  not 
have  been  "duly  executed, "and  such  delivery 
and  approval  by  the  judge  are  a  sufficient 
filing:  Smith  v.  Blscailuz,  March  21,  1889. 

1794.       Foreign      guardianship.  —  A 

guardian  of  a  minor  appointed  in  another  state 
cannot,  by  virtue  of  such  appointment,  convey 
the  real  estate  of  the  ward  situated  in  this 
state:  ilcNeil  v.  First  Cong.  Society,  66  Cal. 
105. 

1801.  Revocation  of  letters.  — An  or- 
der revoking  letters  of  guardianship  of  the 
estate  of  a  ward  is  erroneous,  when  the  peti- 
tion for  tho  revocation  only  charges  dereliction 
of  duty  as  to  the  care  of  the  person  of  the 
ward,  and  contains  no  averment  of  mismanage- 
ment of  the  estate:  Estate  of  Rose,  66  Cal.  240. 
On  an  appeal  from  an  order  revoking  letters 
of  guardianship  taken  on  a  bill  of  exceptions, 
which  fails  to  contain  any  of  the  evidence,  but 
which  shows  that  the  order  was  made  on  the 
sole  ground  of  the  supposed  want  of  jurisdic- 
tion in  the  court  to  make  the  appointment,  it 
will  not  be  presumed  that  the  order  was  made 
on  the  ground  that  the  guardian  was  an  un- 
suitable person,  although  the  latter  was  al- 
leged in  the  petition  as  one  of  the  grounds  for 
which  the  removal  was  asked:  Guardianship  o/ 
Raynor,  74  Id.  421. 

Vacancy  in  guardianship.  —  A  minor, 
who  continuously  resides  for  a  period  of  three 
years  in  a  particular  county,  and  during  that 
time  makes  his  home  exclusively  there,  be- 
comes an  inhabitant  or  resident  thereof  within 
the  meaning  of  section  1747  of  the  Code  of 
Civil  Proccdvire;  and  if,  while  residing  there, 
a  vacancy  occur  in  his  guardianship  by  reason 
of  the  death  or  removal  of  a  former  guardian, 
the  superior  court  of  that  county  has  jurisdic- 
tion to  appoint  another  guardian  for  him,  not- 
withstanding the  fact  that  the  superior  court 
of  a  different  county,  of  which  the  minor  had 
previously  been  a  resident,  had  appointed  the 
former  guardian:  Guardianship  of  Raynor,  14: 
Cal.  421. 

1802.  When  ward  attains  majority, 

the  office  of  guardian  comes  to  an  end,  and  it 
is  then  the  duty  of  the  guardian  to  exhibit  a 
final  account  of  his  guardianship  to  a  court  of 
probate,  make  a  final  settlement,  and  deliver 
all  the  property  in  his  hands  to  the  ward:  In 
reAll'jier,  65  Cal.  228. 

Action  to  recover  land  sold  by  guar- 
dian. —  Under  section  369  of  the  probate  act, 
an  action  to  recover  lands  sold  by  a  guardian 
must  be  brought  by  the  minor  within  three 
years  after  arriving  at  majoritj';  otherwise, 
the  action  is  barred:  Burroughs  v.  De  Couts,  70 
Cal.  362. 

1803.  Bond— Substitution  of. —Un- 
der certain  sections  of  the  probate  act,  made 
applicable  to  guardians  by  the  act  of  March 
27,  1857,  the  probate  court  has  power  to  accept 
a  new  bond  from  a  guardian  to  take  the  place 
of  a  former  bond;  and  after  a  new  bond  has 
been  so  given,  the  sureties  on  the  former  are 
noj^liable  for  the  defaults  of  the  guardian  sub- 
sequently occurring:  Spencer  v.  Houghton,  68 
Cal.  82. 
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1822.  Jurisdiction  over  proceeding  in 
insolvency.  — The  court  obtains  jurisdiction 
over  a  proceeding  in  involuntary  insolvency, 
upon  the  filing  of  the  petition  properly  signed 
and  verified,  and  the  service  of  a  copy  tliereof, 
together  with  a  copy  of  the  order  to  sliow  cause, 
on  the  debtor.  For  errors  afterwards  commit- 
ted, its  proceedings  cannot  l)e  coUatei-ally  as- 
sailed: Luhrs  V.  Kelly,  G7  Cal.  289.  An  instruc- 
tion that  insolvency  proceedings  were  novel 
and  extraordinary,  in  derogation  of  the  com- 
mon law,  and  special,  and  should  be  strictly 
construed,  that  no  intendments  could  Ije  made 
in  favor  of  the  jurisdiction,  and  that  everthing 
bearing  upon  the  question  of  jurisdiction  must 
afBrmatively  appear,  is  erroneous,  as  the  ques- 
tion whether  jurisdiction  was  obtained  in  the 
insolvency  proceedings  was  one  of  law  for  the 
court:  Dean  v.  Grimes,  72  Id.  442.  The  supe- 
rior court  has  power  to  order  a  party  adjudged 
insolvent  to  appear  and  be  examined  concern- 
ing the  affairs  of  the  estate,  upon  the  applica- 
tion of  a  receiver:  Goodday  v.  Superior  Court, 
65  Id.  580.  Jurisdiction  over  foreign  corpora- 
tions: See  Tn  re  Castle  Dome  Mining  d;  S.  Co., 
decided  June  25,  1888. 

Petition  in  —  Adjudication  of.  —  Under 
section  8  of  the  insolvent  act  of  1880,  a  pro- 
ceeding in  involuntaiy  insolvency  cannot  be 
instituted  by  residents  of  this  state  if  their 
claims  against  the  debtor  are  held  under 
assignments  made  by  non-resident  ci-editors 
without  consideration,  and  solely  to  enable 
the  assignees  to  become  petitioning  creditors: 
In  the  Matter  of  Baum,  GS  Cal.  238.  Under 
this  section,  a  petition  in  involuntary  insol- 
vency which  describes  the  petitioning  credi- 
tors as  firms  or  copartnerships  is  sufficient, 
although  the  names  of  the  persons  comprising 
the  firms  are  not  given:  In  the  Matter  of  Rus- 
sell, 70  Id.  132.  In  such  a  proceeding,  the 
petition  should  allege  the  facts  showing  the 
indebtedness  of  the  respondent  to  at  least  five 
of  the  petitioners,  with  the  same  degree  of 
certainty  and  fullness  as  would  be  requisite  in 
a  complaint  in  an  ordinary  action  to  recover 
the  indebtedness :  Id.  The  notice  to  the 
debtor  required  by  section  10  of  the  act  of 
1880,  to  show  cause  why  he  should  not  be 
adjudged  an  involuntary  insolvent,  may  be 
served  on  him  by  publication  with  the  same 
effect,  so  far  as  the  rights  of  the  assignee  are 
concerned,  as  if  a  personal  service  had  l)ccn 
made:  Arnold  v.  Kahn,  (57  Id.  472.  Where 
there  is  not  a  total  absence  of  averment,  but 
only  an  insufficiency  in  the  mode  of  statement, 
the  objection  cannot  be  made  on  a  collateral 
attack:  Mogk  v.  Peterson,  75  Id.  49(5.  A  find- 
ing in  a  proceeding  of  involuntary  insolvency 
that  the  debtor  is  indebted  to  one  of  the  peti- 
tioning creditors  in  an  amount  equal  to  the 
exact  aggregate  of  several  items  of  indeljted- 
ness  set  fortli  in  the  petition,  is  sufficient  to 
support  an  adjudication  of  insolvency,  al- 
thougli  the  finding  does  not  show  that  the 
indebtedness  arose  in  the  manner  stated  in  the 
petitifui:  fn  the  Matter  of  Abbott,  74  Id.  381. 
An  adjudication  of  a  debtor  to  be  an  involun- 
tary insolvent  is  a  decree  in  rem  as  regards 
the  status  of  the  debtor:  Arnold  v.  Kahn,  G7 
Id.  472. 

Notice  to  creditors.  —  Under  the  pro- 
vision of  tlic  insolvent  act  of  1852,  as 
amended  in  18G3,  requiring  the  county  judge 


on  the  day  the  petition  of  the  insolvent  is 
filed  to  order  the  clerk  to  issue  notice  calling 
the  creditors  to  appear  on  a  specified  daj',  not 
less  than  thirty  days  from  the  first  publica- 
tion of  the  notice,  a  notice  published  in  pur- 
suance of  an  order  of  the  court  on  the  7tli  of 
December,  and  made  returnable  on  the  Gth  of 
January  following,  is  sufficient:  Dean  v. 
Grimes,  72  Cal.  442.  Under  section  7  of  tho 
insolvent  act  of  1880,  a  copy  of  the  order  for 
the  meeting  of  creditors  may  be  served  bj'' 
mail  on  creditors  residing  in  the  place  where 
the  insolvency  proceedings  are  instituted: 
Pomeroy  v.  Grejoi-y,  G6  Id.  574.  Where  a 
discharge  is  pleaded  to  an  action  on  a  proii^- 
issory  note,  and  the  court  finds  that  an  order 
appointing  an  assignee  was  duly  given  and 
made,  and  that  the  plaintiff  appeared  in  the  in- 
solvency proceedings,  it  is  not  necessary  to 
find  that  the  notice  to  creditors  to  prove  their 
debts  and  choose  an  assignee  was  published: 
Id.  A  notice  of  adjudication  of  insolvency  is 
sufficient,  although  by  a  clerical  error  a  wrong 
letter  is  used  in  the  insolvent's  name,  the 
name  being  properly  printed  in  two  other 
places:  Pope  v.  Kirchner,  11  Id.  152;  and 
the  affidavit  of  the  mailing  of  such  notice 
is  not  defective  because  written  to  be  sworn 
to  Ijy  one  person,  whose  name  appears  at  the 
beginning,  and  actually  subscribed  and  sworn 
to  by  anotlier:  Id.  Such  affitlavit  is  sufficient 
if  it  states  that  the  notices  were  addressed  to 
the  creditors  at  their  places  of  business  as 
stated  in  the  schedule,  althougli  such  schedule 
shows  the  residences  of  the  creditors  instead 
of  the  places  of  business,  as,  in  the  absence  of 
evidence  to  the  contrary,  it  will  bo  presumed, 
after  granting  the  discharge,  that  the  place  of 
business  and  the  residence  were  the  same:  Id. 
A  slight  mistake  in  the  spelling  of  a  creditor's 
name,  as  the  use  of  a  "c"  for  an  "c,"  will 
not  vitiate  sucli  affidavit:  Id. 

Appointment  of  assignee  in  insolven- 
cy. —  Where  an  action  is  brought  by  an 
assignee  in  insolvency,  his  appointment  is 
sufficiently  alleged  by  an  averuieut  that  ho 
was  appointed  by  an  order  of  the  proper  court 
duly  given  and  made;  it  is  not  necessary  to 
allege  that  notice  to  creditors  was  given  before 
the  appointment,  or  that  they  failed  to  act,  or 
that  tlie  assignee  was  competent  to  l)e  appoint- 
ed: Bully.  Jloufjhton,  Go  Cal.  422.  The  recitals 
of  an  order  appointing  an  assignee  in  insolven- 
cy are  suflicient  proof  of  publication  of  notice 
to  creditors:  Ohhyer  v.  Bunce,  65  Id.  544. 

Bond.  — If  the  creditors  make  no  objection 
to  a  defective  bond,  a  debtor  of  the  insolvent 
cannot  i-aiso  the  question  in  an  action  by  the 
assignee  upon  such  debt:  Moijkv.  Peterson,  75 
Cal.  49G.  The  assignment  is  not  coUatcrall}' 
assailable  by  reason  of  the  fact  that  the  bond 
filed  by  the  assignee  and  approved  by  tlio 
court  was  for  a  less  amount  than  that  required 
by  tiie  order  a]ipointing  the  assignee:  Luhrs  v. 
Kelly,  (57  Id.  289. 

Schedule  —  Property  passing  —  Ex- 
emptions.—  In  a  proceeding  in  insolvency, 
tho  schedule  file<l  by  the  petitioner  must  bo 
sworn  to  befoi-c  the  judge  of  the  court  to  which 
the  application  is  made.  If  sworn  to  before  a, 
notary  public,  the  court  has  no  jurisdiction  to 
decree  a  discharge:  Baker  v.  Evcrhart,  G5  Cal. 
27.  Where,  upon  examination,  the  insolvent 
is  found  to  have  money  in  his  possession  be- 
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longing  to  the  estate,  the  court  can  order  it  to 
bo  delivered  to  the  assignee:  Ooodday  v.  Su- 
perior Court,  G5  Cal.  580.  Property  which  is 
exempt  from  execution  does  not  pass  by  the 
statutory  assignment  of  the  assignee:  Motjkv. 
Peterson,  75  Id.  49G.  Thus  an  assignment  of 
all  real  and  personal  property  generally  docs 
not  pass  a  crop  growing  at  the  time  on  land 
constituting  a  homestead:  Dascey  v.  Harris, 
65  Id.  357.  An  expensive  thrashing  outfit, 
consisting  of  a  thrashing-engine,  water-tanks, 
a  thrasher,  a  derrick  and  forks,  a  seed- 
cleaner,  a  feeding-machine,  a  feeding-rack, 
and  a  cook-house,  which  is  owned  in  common 
by  several  farmers,  and  used  by  them  to  a 
limited  extent  on  their  own  lands,  but  princi- 
pally in  doing  work  for  others  for  hire,  is  not 
exempt  from  execution,  under  subdivision  3  of 
section  090  of  the  Code  of  Civil  Procedure, 
and  upon  the  insolvency  of  one  of  the  co-own- 
ers, his  interest  therein  cannot  be  set  apart  for 
his  use  and  benefit:  Estate  of  Baldwin,  71  Id. 
74.  An  insolvent  farmer,  for  whose  benefit  a 
particular  implement  of  husbandry  has  been 
set  aside  as  exempt  from  execution,  cannot 
have  another  implement  of  the  same  general 
character,  although  operated  in  a  different 
manner,  set  aside  for  his  benefit,  unless  it  ap- 
pears that  the  former  implement  is  insufficient 
for  his  purposes:  Id.  On  an  ap{ilication  by  an 
insolvent  debtor  to  have  certain  property  set 
aside  to  him  as  exempt  from  execution,  the 
creditors  may  appear  and  object  to  the  prop- 
erty being  set  aside,  -vrithout  filing  any  paper 
setting  forth  their  objections:  Id.  Under 
section  GO  of  the  insolvent  act  of  1880,  the 
court  may  set  apart  certain  premises  to  an 
insolvent  as  his  homestead,  although  the  same 
had  never  constituted  his  residence:  Matter  of 
Bowman,  69  Id.  244.  Although  the  statute 
requires  an  accurate  description  of  the  insol- 
vent's estate,  a  statement  of  "debts  due  pe- 
titioner, S ,"  is   sufficient  after   discharge 

as  against  collateral  attack:  Pope  v.  Kridiner, 
11  Id.  152.  Nor  will  it  avoid  the  discharge 
that  debts  were  omitted  from  the  inventory,  if 
they  were  worthless:  Id. 

Preferences:  See  BemJieim  v.  Christal, 
76  Cal.  567.  Under  section  8  of  the  supple- 
mental act  of  1876,  the  fact  that  the  insol- 
vent, within  two  months  prior  to  filing  his 
petition,  made  an  assignment  of  a  portion  of 
his  property  to  certain  of  his  creditors  in  pay- 
ment of  their  demands,  does  not  vitiate  his 
subsequent  discharge,  because  the  only  penalty 
imposed  by  the  section  upon  such  an  attempt 
to  prefer  creditors  consists  in  the  right  of  the 
assignee  of  the  insolvent  to  recover  the  prop- 
erty sought  to  be  transferred:  Dean  v.  Grimes, 
72  Cal.  442. 

Duties  of  assignee  —  Actions  by  and 
against.  — A  court  of  equity  has  jurisdiction 
to  compel  an  assignee  in  insolvency  to  execute 
his  trust,  and  account  for  the  property  assigned 
to  him.  The  remedy  afiforded  creditors  under 
the  law  regulating  insolvency  proceedings  is 
not  exclusive:  Sanders  v.  Simcich,  65  Cal.  50. 
An  order  directing  an  assignee  to  render  an 
account  of  the  estate  of  the  insolvent,  as  re- 
quired by  section  29  of  the  insolvent  act  of 
1880,  is  not  appealable:  Rosenthal  v.  Levy,  73 
Id.  9.  Where  one  of  the  plaintififs  in  an  action 
is  adjudged  an  insolvent  during  its  pendency, 
his   assignee   need  not   be   substituted  in  his 


place:  Stewart  y.  Spaulding,  72  Id.  264.  Where 
an  assignee  appeals  from  a  judgment  rendered 
against  him  in  an  action  for  the  sottleiuent  of 
the  affairs  of  a  i)artnership  of  which  the  insol- 
vent was  a  member,  his  official  bond  does  not 
operate  to  stay  proceedings  under  tlie  judg- 
ment: Bnldert  v.  Superior  Court,  72  Id.  97.  In 
such  an  action,  the  judgment  may  direct  the 
assignee  to  pay  into  court  the  money  in  his 
hands  adjudged  to  belong  to  the  other  partner, 
and  upon  his  refusal  so  to  do,  may  punish  him 
for  contempt:  Id.  When,  on  appeal  from  a 
judgment  in  favor  of  an  assignee  in  involun- 
tary insolvency,  in  an  action  to  recover  moneys 
due  the  insolvent,  it  appears  from  the  tran- 
script that  the  creditor's  petition  was  intro- 
duced in  evidence,  but  the  contents  are  not 
stated,  the  court  will  not  presume  that  the 
debts  required  to  be  set  forth  in  the  petition 
did  not  accrue  subsequent  to  the  passage  of 
the  insolvent  act:  Ohbyer  v.  Bunce,  Go  Id.  544. 

Fraudulent  conveyance  by  bankrupt, 
setting  aside:  See  Washburn  v.  Huntington, 
April  17,  1889;  Brown  v.  Banh  of  Napa,  11 
Cal.  544.  An  assignee  in  insolvency  may  re- 
cover by  suit  any  moneys  paid  in  fraud  of 
creditors,  notwithstanding  the  pendency  of 
bankruptcy  proceedings  under  the  laws  of  the 
United  States,  and  although  no  creditors 
proved  their  claims  other  than  such  as  existed 
prior  to  the  adjudication  in  bankruptcy:  Bull 
V.  Houghton,  65  Id.  22.  And  a  demand  for 
the  repayment  of  the  money  need  not  be  made 
by  his  assignee  before  the  commencement  of 
an  action  for  its  recovery:  Id.  The  fact  that 
a  sale  of  goods  by  an  insolvent  is  not  made  in 
the  usual  and  ordinary  course  of  business,  is 
sufficient  to  charge  the  purchaser  with  notice 
of  the  insolvency  of  the  seller:  Ohleyer\.  Bunce, 
65  Id.  544.  But  neither  part  2,  title  3,  of  tho 
Civil  Code,  nor  the  statute  of  frauds,  prevent 
a  debtor,  admittedly  insolvent,  from  trans- 
ferring his  property  directly  to  his  creditor, 
either  absolutely  in  payment  of  his  debt,  or  as 
security  by  way  of  mortgage:  Wood  v.  Franlcs, 
67  Id.  32.  Compare  CerfY.  Phillips,  75  Id. 
185.  An  action  was  brought  by  the  assignee 
of  an  insolvent  debtor  to  set  aside  a  deed  exe- 
cuted by  the  latter  to  the  defendant,  for  the 
purpose  of  securing  an  antecedent  indebted- 
ness. At  the  time  of  the  delivery  of  the  deed, 
the  grantor  was  insolvent,  and.  within  thirty 
days  thereafter  was  so  adjudged.  The  deed 
was  given  in  pursuance  of  a  parol  agreement 
therefor,  entered  into  by  the  parties  about  five 
months  prior  to  its  delivery.  It  was  held  that 
the  deed  was  intended  as  a  mortgage,  and  in 
the  absence  of  fraud,  should  be  treated  as  de- 
livered at  the  time  it  was  agreed  to  be  made: 
Broughton  v.   Vasqucz,  73  Id.  325. 

Discharge:  See  In  re  Good,  decided  March 
15,  1889.  A  debt  contracted  prior  to  the  pas- 
sage of  the  insolvent  act  of  1880  may  be  dis- 
charged under  it:  Pomeroy  v.  Gregory,  ijQ  Id. 
574.  Thus  a  discharge  under  this  act  bars  an 
action  on  a  judgment  rendered  in  1876;  but  a 
judgment  regularly  rendered  against  a  debtor 
after  his  discharge  in  insolvency,  on  an  in- 
debtedness existing  at  the  time  he  was  ad- 
judged insolvent,  is  binding  upon  him,  if  he 
omits  to  plead  his  discharge  in  the  action  in 
which  the  judgment  was  rendered:  Anderson 
V.  Goff,  1'2  Id.  63.  A  discharge  is  a  defense  to 
an  action  upon  a  promissory  note  made  to  a  citi- 
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zeii  of  this  state,  but  indorsed  and  transferred 
to  a  citizen  of  another  state  subsequent  to  the 
discharge:  Thomas  v.  Crow,  G5  Id.  470;  but  an 
action  on  a  promissory  note,  wliich  does  not 
specify  a  place  of  jDayment,  and  which  was  ex- 
ecuted in  this  state  subsequently  to  the  enact- 
ment of  the  insolvent  law,  in  favor  of  one  who 
was  and  continued  to  be  a  resident  and  citizen 
of-  another  state,  is  not  barred  by  the  discharge 
of  the  maker  from  his  debts  under  that  law. 
Iihocles  V.  Borden,  G7  Id.  7.  A  lien  of  an  attach- 
ment accruing  more  than  four  months  prior  to 
the  commencement  of  the  bankruptcy  proceed- 
ing! is  not  affected  by  the  discharge:  llolladay 
V.  Hare,  GO  Id.  515;  nor  is  an  action  to  recover 
tlio  possession  of  personal  property  converted 
by  the  defendant:  Ward  v.  McDonald,  GG  Id. 
54G.  A  judgment  based  upon  the  fraudulent 
acts  of  a  party  is  not  satisfied  by  bis  subse- 
quent discharge  in  insolvency:  Carit  v.  Wil- 
liams, 74  Id.  183;  and  on  a  motion  to  restrain 
an  execution,  and  to  have  a  judgment  marked 
satisfied,  on  the  ground  that  since  its  rendition 
the  judgment  debtor  had  been  discharged  in 
insolvency,  the  court  may  examine  the  record 
in  the  action  in  which  the  judgment  was  ren- 
dered, for  the  purpose  of  determining  whether 
it  was  based  upon  fraud;  and  where  the  com- 
plaint in  the  action  cannot  be  found,  but  the 
answer  shows  that  the  only  material  denials 
upon  the  part  of  the  judgment  debtor  were  as 
to  tlie  commission  by  him  of  acts  of  fraud, 
it  will  be  presumed  that  the  judgment  was 
founded  upon  allegations  in  the  complaint  to 
which  the  answer  was  responsive,  and  that 
therefore  the  judgment  was  based  upon  the 
fraud  of  the  judgment  debtor:  Id.  A  volun- 
tary insolvent  cannot  be  discharged  of  his 
debts,  under  the  act  of  1880,  if  he  has  received 
the  benefit  of  that  or  any  other  act  of  insol- 
vency or  bankruptcy  within  three  years  next 
preceding  his  application  for  a  discharge:  Mat- 
ter of  SmitJi,  G8  Id.  203;  and  an  insolvent,  who 
lias  been  refused  a  discharge  from  his  debts  in 
a  proceeding  in  brankruptcy  in  tlie  United 
States  district  court,  cannot  afterwards  be  dis- 
charged from  the  same  debts  under  the  state  in- 
solvent act  of  1880:  Id.  Under  section  53  of  the 
insolvent  act,  a  discharge  fraudulently  granted 
may  be  set  aside  by  the  court  which  granted 
it,  in  any  suitable  proceeding  Ijrought  for  that 
purpose.  The  application  to  s^t  aside  need  not 
necessarily  be  made  by  motion  in  the  insol- 
vency proceedings:  Esiudillo  v.  Majerstein,  72 
Id.  317;  see  Dean  v.  G' rimes,  72  Id.  442.  Un- 
der section  49  of  the  insolvent  act  of  1880,  a 
discharge  granted  to  an  insolvent  debtor  is  in- 
valid and  will  be  set  aside,  if  the  insolvent, 
pending  his  application  for  a  discharge,  ver- 
bally agrees  with  certain  of  his  creditors  to 
pay  them  tlieir  claims  in  full  in  consideration 
of  their  not  opposing  his  application.  Such  an 
agreement  is  a  "pecuniary  consideration  or 
obligation,"  within  the  meaning  of  that  sec- 
tion: E.-itudillo  V.  Mvyerstdn,  72  Id.  317.  This 
section  docs  not  prohibit  the  discharge  of  an 
insolvent  merchant  or  tradesman  who  was  en- 
gaged in  business  as  such,  but  did  not  keep 
[)r()])er  books  of  account  prior  to  the  jjassage 
of  the  act:  In  the  Matter  of  Lukes,  81  Id.  113. 
A  discharge  in  insolvency  only  affects  such 
<lebts  of  the  insolvent  as  existed  at  the  time 
his  petition  was  filed:  Wagr/le  v.  Worthy,  74  Id. 
2GG. 


1845.  Hearsay:  See  Schultz  v.  McLean, 
7G  Cal.  G08;  IloWder  v.  Cordero,  76  Id.  649 
(verdict  of  coroner's  jury);  Bcrniaud  v. 
Beecher,  7G  Id.  394.  Error  in  admitting 
hearsay  evidence  of  a  certain  fact  is  cured  if 
the  defendant  subsequently  testifies  to  tho 
same  effect:  People  v.  Marseiler,  70  Id.  98.  A 
witness  who  cannot  read  or  write  is  incompe- 
tent to  testify  to  the  contents  of  a  lost  instru- 
ment. Declarations  of  the  contents  of  such 
instrument  made  to  the  witness  are  hcarsaj', 
and  should  not  be  received  in  evidence:  Russell 
V.  Brosseau,  65  Id.  605.  But  where  the  witness 
testifying  to  an  admission  could  not  remember 
the  date,  the  evidence  of  a  constable,  to  whom 
he  had  told  what  defendant  had  said,  was  ad- 
missible for  the  purpose  of  fixing  tlie  date: 
People  V.  Zimmerman,  65  Id.  307.  The  testi- 
mony of  a  witness  as  to  her  age  at  a  given  time 
is  admissible  in  evidence,  although  her  knowl- 
edge is  derived  solely  from  statements  made  to 
her  by  members  of  her  family:  Morrell  v.  Mor- 
gan, 65  Id.  575.  A  party  calling  a  witness  is 
not  entitled  to  have  an  answer  to  a  question 
asked  on  the  direct  examination  stricken  out, 
on  the  ground  that  it  is  hearsay,  if  the  answer 
is  responsive  to  the  question:  Byrne  v.  Beed, 
75  Id.  277. 

1848.  Acts  or  declarations  of  another. 

—  Evidence  of  one  party,  purporting  to  de- 
clare the  intention  of  the  other  party  concern- 
ing the  matter  in  controversy,  is  inadmissible: 
ILartmaiiv.  Rogers,  69 Cal.  643.  And  evidence 
is  admissible  on  behalf  of  the  defendant,  sued 
for  slander  for  charging  the  plaintiff  with  be- 
ing interested  with  an  alleged  confederate  in 
stealing  cattle,  of  a  conversation  had  between 
the  confederate  and  a  third  i)erson  in  reference 
to  tho  stolen  cattle,  when  it  appears  that  the 
plaintiff  used  such  third  person  as  a  medium 
of  communication  between  himself  and  his 
confederate:  BarJdy  v.  Copeland,  74  Id.  1. 
But  where  an  issue  is  raised  as  to  tho  identity 
of  the  purchaser  of  certain  property  at  a  given 
sale,  a  conversation  that  took  place  while  tho 
sale  was  being  made,  between  the  seller  and 
other  jicrsons  present,  is  admissible:  Watroxis 
V.  Cunningham,  71  Id.  30. 

1849.  "  We  do  not  understand  that  it  was 
tho  intention  of  the  legislature  by  this  sectioa 
to  vary  or  alter  the  rules  of  evidence  existing 
prior  to  its  passage":  PerSearls,  C,  ii\ Frinkw 
Roc,  70  Cal.  314. 

Declaration  of  donor.  —  Declarations 
made  by  a  donor  of  personal  property  after 
parting  therewith  are  inadmissible  in  evidence 
against  the  donee,  cither  for  the  purpose  of 
proving  that  the  gift  was  fraudulent,  or  other- 
wise:   Walden  v.  Pui'vis,  73  Cal.  518. 

1850.  Res  gestas.  — The  declarations  of 
a  party  while  eugagcil  in  the  performance  of 
an  act,  and  illustrating  the  object  and  intent 
of  its  performance,  are  admissible  in  evidence: 
Tait  V.  Hall,  71  Cal.  149.  And  the  admission 
in  evidence  of  a  statement  by  tho  person  al- 
allegcd  to  have  been  assaulted,  made  without 
the  presence  of  the  defendant,  and  about  two 
hours  after  the  assault,  to  the  effect  that  he 
was  shot,  without  indicating  by  whom  the  shot 
was  fired,  is  not  prejudicial  to  the  defendant, 
if  the  latter  admits,  when  testifying  in  his  own 
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behalf,  to  having  fired  the  shot  coiuijlaincd  of: 
People  V.  Marseiler,  70  Cal.  98. 

1853.  Statements  of  a  deceased  per- 
son against  his  interest.  —  In  an  action  to 
cancel  a  deed  made  by  a  son  just  before  his 
death  to  his  father,  and  to  quiet  the  title  of 
the  son's  estate  to  the  lantls  purporting  to 
bo  conveyed  thereby,  one  of  the  issues  was 
■whether  or  not  the  son  had  acquired  these 
lands  by  a  previous  conveyance  from  his  father 
•without  consideration,  and  as  trustee  for  the 
latter  to  reconvey  them  when  requested  so  to 
do.  In  connection  with  this  issue,  it  was 
sho-wn  by  the  plaintiff  that  a  bill  of  sale  of 
certain  personal  property  was  given  by  the 
father  to  the  son  at  the  time  of  the  alleged 
conveyance  from  him  to  his  son,  and  that  a 
second  bill  of  sale  of  the  same  property  was 
given  by  the  son  to  the  father  at  the  time  of 
the  deed  of  conveyance  sought  to  be  canceled, 
and  that  these  two  bills  of  sale  were  so  inti- 
mately connected  with  the  conveyances  as  to 
form  substantially  parts  of  the  same  ti'ansac- 
tion.  It  was  held  that  statements  by  the  son 
at  the  time,  as  to  the  consideration  for  the  first 
bill  of  sale,  were  admissible  on  behalf  of  the 
defendant:  Harris  v.  Harris,  67  Cal.  455. 

1854.  Part  of  conversation. — Where 
a  witness,  on  his  examination  in  chief,  testifies 
to  part  of  a  conversation  had  by  him  at  a  cer- 
tain time  and  place,  the  entire  conversation 
is  admissible  in  evidence  on  cross-examination: 

Watrous  v.  Ciamiiu/ham,  71  Cal.  30.  So,  also, 
when  the  witness  for  one  party  has  read  an  ex- 
tract from  testimony  given  by  liim  in  a  previ- 
ous judicial  proceeding,  the  adverse  party  may 
introduce  in  evidence  the  whole  of  such  testi- 
mony: Hobartv.  Tyrrell,  68  Id.  12. 

1855.  Proof  of  contents  of  lost  in- 
strument —  Street  assessment.  —  A  copy 
of  a  certified  copy  of  an  original  instrument 
which  has  been  lost  is  not  admissible  in  evi- 
dence to  prove  the  contents  of  the  original: 
Dyer  v.  Hudson,  65  Cal.  372.  And  until  the 
non-production  of  an  original  writing  has  been 
accounted  for,  a  letter-press  copy  thereof  is 
inadmissible  in  evidence:.  Spottiswood  v.  Weir, 
66  Id.  525. 

Books  of  recorder's  oflH.ce  are  not  admis- 
sible in  evidence  to  prove  the  execution  and 
contents  of  instruments  which  have  been  duly 
recorded,  unless  tlie  absence  of  the  original  is 
first  explained  or  accounted  for:  Brown  v. 
Griffith,  70  Cal.  15. 

Certified  copies  of  a  deed  and  contract 
are  not  admissible  without  accounting  for  the 
original:  Marriner  v.  Dennison,  decided  Janu- 
ary 29,  1SS9. 

1856.  Parol  evidence  to  vary  or  ex- 
plain contract:  See  Sioain  v.  Grangers' 
Union  of  San  Joaquin  County,  69  Cal.  186; 
Katz  V.  Bedford,  77  Id.  319;  Benton  v.  Mon- 
nier,  77  Id,  449;  Brison  v.  Brison,  75  Id. 
525;  Booth  v.  HosUns,  75  Id.  271.  In  an  ac- 
tion at  law,  parol  evidence  is  not  admissible 
to  contradict  or  vary  the  terms  of  a  written 
contract.  The  instrument  can  be  reformed  or 
corrected  so  as  to  express  the  intention  of  the 
parties  only  by  a  court  of  equity,  in  a  proper 
action  instituted  for  that  purpose:  Lfimj  v. 


Cunningham,  66  Id.  15.  Thus  the  terms  of  a 
written  lease  cannot  be  altered  by  an  unexe- 
cuted parol  agreement:  Erenherg  v.  Peters,  66 
Id.  114.  In  an  action  to  enforce  a  written 
contract  which  is  perfectly  clear  in  its  terms, 
jjarol  evidence  of  prior  conversations  between 
the  parties  as  to  their  understanding  of  its 
meaning  is  inadmissible:  Bryanv.  Idaho  Quartz 
Mining  Co.,  73  Id.  249.  Tlie  same  is  true  of 
parol  evidence  as  to  what  was  intended  by  a 
bill  of  sale,  or  what  was  included  in  it:  Schroe- 
der  V.  Schmidt,  74  Id.  459;  and  also  to  show 
that  goods  sold  by  the  pledgor  and  tho.se 
offered  for  delivery  by  the  pledgee  were  iden- 
tical: Hahenicht  v.  Lissal;  11  Id.  139;  but  the 
use  of  the  pronouns  "he"  and  "his"  in  a 
written  instrument,  in  referring  to  a  person 
whose  christian  name  is  designated  therein 
by  a  mere  initial,  is  not  conclusive  that  the 
person  referred  to  is  a  male;  and  iu  an  action 
founded  ou  sucli  instrument,  parol  evidence  is 
admissible  to  sliow  that  the  person  intended  is 
a  female:  Berniaud  v.  Beecher,  71  Cal.  38. 

Question  being  as  to  making  of  con- 
tract witli  a  tliird  person,  and  coming  col- 
laterally in  issue,  such  contract  may  be 
proved  by  parol,  though  it  was  reduced  to 
writing:  Marriner  v.  Dennison,  decided  Janu- 
ary 29,  1889. 

1858.     See  Cottle  v.  Spitzer,  65  Cal.  464. 

1861.     Technical  term  of  art.  —In  an 

action  to  recover  the  value  of  certain  marble, 
sold  and  delivered  under  a  contract. requiring 
it  to  be  "finished  and  ready  for  setting"  in  a 
jDarticular  building,  parol  evidence  of  the 
meaning  of  that  expression  as  used  by  marble- 
cutters  is  admissible:  Myers  v.  Tihhals,  72  Cal. 
278. 

1868.     OflFer  of  proof  must  be  specific. 

—  An  offer  of  proof  which  is  not  directed  to 
some  specific  material  fact  should  be  denied  on 
account  of  its  vagueness:  Schroederv.  Schmidt, 
74  Cal.  459. 

Irrelevant  evidence.  —  Irrelevant  evi- 
dence on  one  side  does  not  justify  irrelevant 
evidence  on  the  other:  People  v.  Dye,  15  Cal. 
108.  An  objection  to  evidence  which  is  rele- 
vant to  a  point  in  issue,  on  the  ground  that  it 
is  "irrelevant  and  inadmissible,"  is  not  suffi- 
cient to  raise  the  question  of  its  competency: 
BurJce  v.  Koch,  75  Id.  356. 

1870.  Admissions.  —  Aia  instrument  ad- 
mitted in  evidence  may  be  used  by  the  party 
against  whom  it  is  offered,  to  prove  any  fact 
which  it  legitimately  tends  to  prove,  notwith- 
standing he  objected  to  its  introduction:  Ber- 
niaud  v.  Beecher,  71  Cal.  38.  But  an  attorney, 
merely  autliorized  to  prepare  a  petition  appro- 
priate to  the  procurement  of  letters  of  ad- 
ministration, has  no  authority  to  particularly 
describe  the  property  belonging  to  the  estate 
of  the  decedent;  and  a  description  of  such 
property  iu  the  petition  prepared  by  the  at- 
torney is  not  binding  on  the  client  as  an  ad- 
mission: Duff  X.  Duff,  71  Id.  513.  Admissions 
made  for  the  purpose  of  submitting  to  arbitra- 
tion matters  of  difference  between  certain  par- 
ties, in  order  to  dispense  with  proof  of  the  facts 
admitted,  cannot  be  received  in  evidence  in  a 
collateral  action  between  the  same  parties:  Id. 
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Declarations  in  one's  favor:  Hausman 
V.  Hausling,  decided  Feljruary  26,  1889. 

Explaining  -writing.  —  Where  the  terms 
of  a  writing  are  unambiguous,  a  witness  can- 
not testify  to  his  understanding  of  its  mean- 
ing: Donolioe  v.  Mariposa  L.  <&  M.  Co.,  66  Cal. 
317. 

Same  parties.  —  An  action  of  unlawful  de- 
tainer brought  by  the  executrix  of  a  deceased 
person  to  recover  the  possession  of  certain 
l^remises  from  his  alleged  lessee,  and  a  sub- 
sequent action  by  the  latter  against  the  heirs 
at  law  of  the  deceased  to  quiet  a  title  claimed 
to  have  been  acquired  by  adverse  possession  to 
the  same  premises,  are  actions  between  the 
same  parties,  within  the  meaning  of  subdivis- 
ion 8  of  this  section,  and  testimony  given  on 
the  prior  action  by  a  witness  who  has  since 
died,  as  to  wliether  the  alleged  lessee  held  pos- 
session of  the  premises  as  a  tenant  or  for 
himself,  claiming  the  property  as  his  own,  is 
admissible  in  the  subsequent  action:  Fredericks 
V.  Jialali,  73  Cal.  604. 

Expert  testimony  as  to  eyesight. — A 
physician  cannot  testify  as  an  expert  to  the 
relative  powers  of  eyesight  of  two  different 
persons,  under  certain  named  conditions,  un- 
less it  is  first  shown  that  he  has  made  an 
examination  of  their  eyes:  People  v.  Marseiler, 
70  Cal.  98. 

Machinist  as  expert:  See  Greenleaf  v. 
Stock/on  Comb.  H.  &  A.  Works,  decided  April 
19,  1889. 

Opinions  of  witnesses.  — Where  a  wit- 
ness has  testified  to  the  performance  of  certain 
acts  by  another,  he  cannot  give  liis  impressions 
as  to  the  object  the  other  had  in  their  per- 
formance. Such  an  inference  is  for  the  court: 
Tnilv.  Hall,  71  Cal.  149.  And  the  opinion  of 
a  witness  as  to  the  meaning  of  an  expression 
used  by  another  person  in  a  conversation  be- 
tween them  is  not  adinissible  in  evidence.  It 
is  for  the  jury  to  determine  the  meaning  from 
the  relation  of  the  parties,  the  language  em- 
ployed, and  all  the  surrounding  circumstances: 
People  v.  Moan,  65  Id.  532;  nor  is  the  opinion 
of  a  witness  as  to  the  title  to  real  property 
evidence  of  title:  Schroeder  v.  Wit  tram,  66  Id. 
636.  A  witness  called  upon  to  give  an  opin- 
ion as  to  the  value  of  land  must  lay  a  proper 
foundation  by  showing  that  he  possesses  the 
means  to  form  an  intelligent  opinion;  but  it 
is  not  essential  that  his  knowledge  should 
be  derived  from  any  peculiar  skill  in  a  par- 
ticular pursuit  or  branch  of  business  or  de- 
partment of  science:  Reed  v.  Drais,  67  Id. 
491;  see  Sati  Diejjo  L.  <fe  T.  Co.  v.  Neale,  de- 
cided December  31,  1888.  A  witness  who  is 
not  an  expert  may  testify  as  to  the  apparent 
condition  of  the  defendant  as  to  sobriety  at  the 
time  of  the  ofiFonso:  People  v.  Monteith,  73  Id. 
7.  On  an  issue  presented  to  the  jury  for  their 
determination  whether  or  not  a  deceased  per- 
son had  in  his  lifetime  been  in  such  a  state 
of  mind  as  to  have  been  unduly  influenced  to 
make  the  contract  in  suit  by  the  plaintifi",  who 
claimed  and  was  believed  by  the  deceased  to  be 
a  spiritual  medium,  the  opinion  of  witnesses  as 
to  the  capacity  of  the  deceased  to  make  con- 
tracts with  those  whom  he  believed  to  be 
mediums  is  inadmissible  in  evidence:  Connerw 
Stanley,  67  Id.  315.  And  generally  as  to  the 
opinions  of  persons  not  intimate  acquaintances 
as  to  sanity,  see  People  v.  Fine,  11  Id.  147. 


1875.  Judicial  notice:  See  Palmer  v. 
Galvin,  72  Cal.  183;  Cummings  v.  Conlin,  66  Id. 
412.  The  courts  will  take  judicial  notice  that 
a  road  district  alleged  to  be  in  Humboldt 
County  is  in  the  state  of  California:  Humboldt 
Co.  v.  Dinsmore,  75  Id.  604;  and  take  judi- 
cial notice  that  coin  was  always  treated  as  tho 
standard  of  value  in  that  state,  and  was  so 
recognized  by  the  legislature:  Estate  of  Sander- 
son, 74  Id.  199;  and  of  the  intended  area  of  a 
quarter-section,  under  the  system  adopted  by 
the  United  States  for  surveying  and  marking 
out  its  public  lands;  and  whenever  a  claim  is 
made  that  a  quarter-section  contains  a  greater 
area,  affirmative  proof  must  bo  produced  that 
the  lines  were  so  run  upon  the  ground  as  to 
include  such  greater  area:  Quinn  v.  Windmillcr, 
67  Id.  461. 

1880.     Action  against  or  by  executor. 

—  This  section,  prohibiting  parties  to  an  ac- 
tion against  an  executor  or  administrator  upou 
a  claim  or  demand  against  the  estate  of  tho 
deceased  from  being  a  witness  as  to  any  matter 
of  fact  occurring  before  the  death  of  the  de- 
ceased, does  not  prevent  the  plaintiff  in  such 
an  action  from  testifying  as  to  the  correctness 
of  books  of  account  which  had  been  wholly 
kept  by  him,  preparatory'  to  their  introduction 
in  evidence;  and  tlie  introduction  of  such  books 
in  evidence,  upon  the  testimony  of  a  third  per- 
son, who  had  no  personal  knowledge  as  to 
their  correctness,  is  error:  Poche  v.  Il'ar^.',  70 
Cal.  375.  An  action  to  enforce  a  resulting 
trust  against  tho  personal  representatives  of  a 
deceased  trustee  is  not  founded  upon  a  claim 
or  demand  against  the  estate  of  a  deceased, 
within  the  meaning  of  this  section.  In  such 
an  action,  the  original  cestui  que  trust  may  tes- 
tify to  facts  occurring  prior  to  the  death  of  the 
trustee:  Meyers  v.  Reinstein,  67  Id.  89.  In  an 
action  by  tlie  personal  representative  to  en- 
force a  demand  due  the  estate  of  the  decedent, 
the  defendant  is  a  competent  witness  as  to 
transactions  between  himself  and  the  decedent: 
McGregor  v.  Donelly,  67  Id.  149.  This  section 
does  not  prevent  an  attorney,  who  is  suing  for 
professional  services,  from  testifying  aa  to  tho 
nature  and  extent  of  his  law  practice:  Knight 
V.  Puss,  77  Id.  410. 

1882.  Defendant  in  different  infor- 
mation maybe  called.  —  A  party  proceeded 
against  in  one  information  for  an  alleged  mur- 
der may  Ije  called  as  a  v.itncss  on  behalf  of  tho 
state  to  testify  against  a  defendant  charged  in 
another  and  different  information  with  tho 
same  killing.  In  such  a  case,  the  party  called 
as  a  witness  retains  the  right  to  object  to  an- 
swering a  question  which  would  tend  to  crimi- 
nate him:  Ex  parte  Stice,  70  Cal.  51. 

1884.  Interpreter  may  be  witness.  — 
A  person  appointed  to  act  as  an  interpreter  on 
the  trial  of  a  criminal  action  is  not  disqualified 
by  reason  of  the  fact  that  he  was  a  witness  for 
the  prosecution:  People  v.  Fong  Ah  Sing,  70 
Cal.  8. 

Interpreting  evidence.  —  ^^^le^e  tho 
court,  during  tho  trial  of  a  criminal  case,  in- 
structs the  interpreter  that  whenever  the  wit- 
ness undertakes  to  state  something  that 
somebody  else  has  told  him  he  should  inform 
the   court,    it   would   be   error,  warranting  a 
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reversal  of  the  judgment,  if  it  appear  that 
such  instructions  were  acted  upon,  and  that 
tlie  interpreter  merely  reported  to  the  court 
that  the  ■witness  had  stated  something  that 
had  been  told  him  by  somebody,  and  the  court 
had  acted  ou  tho  bare  statement  without  re- 
quiring the  interpreter  to  repeat  what  tho  wit- 
ness had  said;  but  if  it  does  not  so  appear,  the 
judgment  should  not  bo  disturbed:  People  v. 
Wonj  Ah  Bang,  G5  Cal.  305. 

1904.  Opinion  of  judge.  —  A  paper 
which  purports  to  be  the  opinion  of  the  judge 
in  a  former  action  between  the  same  parties, 
but  is  not  signed  by  the  judge  or  authenti- 
cated in  any  way,  is  not  admissible  in  evi- 
dence in  connection  with  the  judgment  roll 
in  that  action:  Wixnoii  v.  Devine,  67  Cal. 
341. 

Record  as  evidence.  —  In  an  action  of 
claim  and  delivery  for  certain  personal  prop- 
erty against  an  attaching  officer,  the  judgment 
roll  in  the  case  in  which  the  attachment  was 
issued  is  admissible  in  evidence  in  support  of 
the  defendant's  plea  of  a  justifiable  taking, 
notwithstanding  the  plaintiff  was  not  a  party 
to  the  attachment  suit:  Wali-ous  v.  Cunning- 
ham, 71  Cal.  30.  And  in  the  absence  of  evi- 
dence to  the  contrary,  a  recital  in  a  judgment 
that  it  was  corrected  when  the  defendant  was 
present  in  person  and  by  counsel,  will  be  held 
to  be  true:  People  v.  Rozellc,  decided  December 
31,  1888.  A  petition  for  letters  of  administra- 
tion is  a  pleading,  and  the  rules  in  regard  to 
admissions  in  pleadings  apply  to  it:  Duff  v. 
Diff,  71  Id.  513.  Thus  a  statement  in  a  peti- 
tion for  letters  of  administration,  to  the  effect 
that  certain  real  property  therein  particularly 
described  belonged  to  the  deceased,  cannot  be 
received  in  evidence  against  the  petitioner  as 
an  admission  by  him  of  such  fact,  unless  the 
petition  was  signed  by  him  personally,  or  by 
an  attorney  who  acted  within  the  scope 
of  his  authority  in  making  the  statement: 
Id.  Where  an  action  is  brought  in  the 
name  of  and  for  the  benefit  of  a  party  by 
his  duly  authorized  attorney  in  fact,  and  is 
being  prosecuted  with  his  knowledge  and  con- 
sent, he  is  presumed  to  know  these  facts,  and 
to  have  assented  thereto;  and  the  complaint 
therein,  although  not  signed  or  verified  by 
him,  is  evidence  against  hira  of  the  fact  of  suit 
brought,  and  of  the  nature  of  the  action:  Kamm 
V.  Bank  of  California,  74  Id.  191.  But  where 
an  amended  com.plaint  is  filed,  the  allegations 
of  the  original  complaint  are  not  admissible  as 
evidence  for  or  against  the  plaintiff:  Wheeler 
V.  West,  71  Id.  126;  Stern  v.  Loewenthal,  11  Id. 
340;  see  Coivard  v.  Clanton,  decided  April  23, 
1889.  Where,  however,  the  plaintiffs  in  their 
second  amended  comjjlaint  averred  that  they 
were,  and  always  had  been,  ready  and  willing  to 
pay  over  to  the  parties  entitled  thereto  the 
money  due  upon  the  wheat,  and  offered  to  pay 
the  money  into  court;  and  on  the  trial,  for  the 
purpose  of  showing  their  offer  to  fulfill  the 
contract,  introduced  in  evidence  the  original 
complaint  containing  such  offer,  and  followed 
it  by  evidence  that  they  had  paid  the  money 
into  court,  the  evidence  is  admissible:  Pjisterv. 
Wade,  09  Cal.  133.  An  original  answer  which 
has  been  superseded  by  an  amended  one  is  not 
admissible  in  evidence  on  behalf  of  he  plaintiff; 
but   its   admission,  if  without   injury  to   the 


defendant,  ia  an  immaterial  error:  Osment  v. 
McElrath,  68  Id.  406. 

1908.  Right  of  third  party  to  have 
void  judgment  vacated:  See  People  v.  Mullan, 
65  Cal.  390. 

Identical  question,  when  litigated  iu 
former  action:  See  Wixnon  v.  Devine,  67  Cal. 
341. 

Conclusiveness  of  judgment. — Where 
a  prior  judgment  is  pleaded  in  bar  of  an  action, 
a  finding  that  a  decision  had  been  rendered  in 
favor  of  the  defendants  and  against  the  plain- 
tiff is  not  a  finding  that  any  judgment  had 
been  rendered:  Gi-ay  v.  Noon,  GO  Cal.  186.  A 
motion  to  set  aside  a  judgment  in  the  court  in 
which  it  was  rendered  is  a  direct  and  not  a 
collateral  attack:  People  v.  Mullan,  65  Id.  396. 
In  an  action  upon  a  judgment  obtained  in  a 
sister  state,  in  which  the  losing  party  —  the  de- 
fendant —  was  duly  served  with  summons,  and 
appeared  by  attorney,  the  judgment  cannot  b© 
attacked  on  account  of  matters  of  which  he 
might  have  availed  himself  in  the  original  ac- 
tion, wlien  there  is  no  proof  of  fraud  or  sur- 
prise: Weir  v.  Vail,  65  Id.  466.  So  also  a 
judgment  in  an  action  to  recover  the  possession 
of  real  property  under  the  Code  of  Civil  Pro- 
cedure is  conclusive  between  the  parties  and 
their  privies  as  to  all  matters  put  in  issue  and 
passed  on  in  the  action,  and  is  a  bar  to  another 
action  between  them  when  the  same  matters 
are  directly  in  issue.  The  bar  of  such  a  judg- 
ment is,  however,  limited  to  the  rights  of  the 
parties  as  they  existed  at  the  time  when  it  was 
rendered,  and  neither  the  parties  nor  their 
privies  are  precluded  from  showing  in  a  subse- 
quent action  any  new  matters  occurring  after 
its  rendition  which  give  the  defeated  party  a 
title  or  right  of  possession:  Thriftv.  Ddaney,  69 
Id.  188.  And  a  judicial  record  is  not  con- 
clusive as  to  the  truth  of  any  allegations  which 
were  not  material  and  traversable;  but  as  to 
all  those  which  were  material  and  traversable, 
the  judgment  is  conclusive  between  the  same 
parties  upon  the  same  matter:  Wixson  v.  De- 
vine,  67  Id.  341;  see  Thrift  v.  Delaney,  69  Id. 
188.  A  judgment  against  a  defendant  who  was 
not  served  with  summons,  and  did  not  appear 
in  the  action,  cannot  be  collaterally  attacked  if 
the  record  shows  that  the  defendant  was  served 
and  appeared,  and  the  judgment  is  regular  on 
its  face:  Harnish  v.  Bramer,  71  Id.  150.  But 
a  judgment  in  an  action  of  ejectment  rendered 
against  a  person  who  voluntarily  appeared 
therein  as  a  defendant  is  not  void  so  as  to 
be  collaterally  assailable,  although  his  name 
was  not  inserted  in  the  complaint,  either  origi- 
nally or  by  amendment,  and  no  order  of  the 
court  granting  him  leave  to  appear  in  or  de- 
fend the  action,  or  to  file  an  answer,  is  con- 
tained in  the  record:  Tyrrell  v.  Baldwin,  67  Id. 
1.  Where  t'le  findings  show  that  the  plaintiffs 
are  entitled  to  recover,  and  further  determine 
their  respective  interests  as  between  themselves 
in  the  subject-matter  of  the  action,  parol  evi- 
dence or  affidavits  cannot  be  received,  on  a 
motion  by  the  defendant  to  have  the  judg- 
ment satisfied,  to  show  that  the  interests  of 
the  plaintifls  in  the  judgment  are  other  or 
different  from  that  shown  by  the  findings: 
Haggin  v.  Clark,  71  Id.  444.  Mere  defects 
or  irregularities  in  the  process  or  proceedings, 
against  a  party  not  objecting  to  them,  do  not 
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affect  the  validity  of  a  judgment  in  the  case, 
or  the  rights  of  the  parties  to  it;  and  a  plain- 
tiff in  whose  favor  such  a  judgment  is  entered 
cannot  question  it:  Central  Pacific  li.  R.  Co.  v. 
Creed,  70  Id.  497.  Where  several  judgments 
have  been  rendered  in  actions  between  the 
same  parties  in  respect  to  the  same  subject- 
matter,  the  judgment  last  in  point  of  time  is 
conclusive:  Tyrrell  v.  Baldwin,  G7  Id.  1.  As 
to  the  effect  of  a  judgment  in  partition,  see 
Burroiujhs  v.  DeCouts,  70  Id.  3G1;  and  of  a  de- 
cree settling  an  account,  see  Tohelnian  v.  Ilil- 
dehrandt,  72  Id.  313;  and  of  a  judgment  by 
consent,  see  Partridge  v.  Shepard,  71  Id.  470. 

1920.  Public  records.  —  The  books  of  a 
recorder's  office  are  not  admissible  in  evidence 
to  prove  the  execution  and  contents  of  instru- 
ments which  have  been  duly  recorded,  unless 
the  absence  of  the  originals  is  first  explained 
or  accounted  for:  Broivn  v.  Griffith,  70  Cal. 
14.  Conceding  that  the  assessment  roll  of  a 
swampdand  district,  when  properly  certified 
by  the  commissioners,  becomes  an  oilicial  rec- 
ord within  the  meaning  of  this  section  and 
section  192G  of  this  code,  and  evidence  of  all 
the  facts  recited  in  it,  still  it  is  only  prima 
facie  evidence,  and  may  be  contradicted  by 
showing  that  the  assessments  were  arbitrarily 
made  without  reference  to  the  proportionate 
benefits  to  be  derived  to  each  piece  of  land  as- 
sessed by  reason  of  the  proposed  work:  Swamp 
Land  District  v.  Givijnn,  70  Id.  566. 

1936.    Reportsof  stock  exchange:  See 

Vofjfv.  Cope,  66  Cal.  31. 

Medical  works.  —  In  an  action  to  recover 
damages  for  personal  injuries,  a  medical  book, 
although  proved  to  be  of  standard  authority, 
is  not  admissible  in  evidence  to  prove  the  na- 
ture and  probable  effect  of  the  injuries:  Galla- 
gher V.  Market  Street  B'y  Co.  of  San  Fran- 
cisco, 67  Cal.  13. 

Expert's  books  —  Admissibility  of.  — 
In  an  action  for  dissolution  of  a  copartnership 
and  an  accounting,  when  the  books  of  the 
firm  have  been  kept  in  such  a  manner  as  to  be 
unintelligible,  and  in  view  of  that  fact  a  stip- 
ulation is  entered  into  by  the  attorneys,  allow- 
ing the  referee  appointed  by  the  court  to  em- 
ploy experts  to  reduce  the  accounts  of  the  firm 
into  a  tangible  form,  the  books  prepared  by  the 
experts  are  admissible  in  evidence  in  connect- 
tion  with  the  report  of  the  referee,  for  the  pur- 
pose of  enabling  the  court  to  comprehend  the 
accounts:  Roberts  v.  Eldred,  73  Cal.  394. 

Maps.  —  A  copy  of  a  map  of  land  on  file  in 
the  ofUce  of  the  register  of  the  land-ofiice,  and 


certified  to  by  him,  is  admissible:  Goodvoin  v, 
McCabe,  75  Cal.  584. 

1937.  Copy  of  articles  of  associa- 
tion.—  An  instrument  purporting  to  be  a 
copy  of  the  articles  of  association  of  a  com- 
pany is  not  admissible  in  evidence,  when  there 
is  no  proof  that  the  original  of  such  articles 
ever  existed:  Pcynnldsx.  Lincoln,  71  Cal.  183. 

Secondary  evidence  of  contract  —  Con- 
tract by  adverse  party. — The  action  was 
brought  by  a  vendee  for  the  specific  perform- 
ance of  a  written  contract  for  the  sale  of  land. 
Prior  to  the  trial,  the  deposition  of  a  witness 
was  taken,  who  testified,  without  objection,  to 
the  terms  of  the  contract.  At  the  trial  the  de- 
fendant objected  for  the  first  time  to  the  evi- 
dence contained  in  the  deposition,  on  the  ground 
that  secondary  evidence  of  the  contract  could 
not  be  given  without  proof  of  the  loss  or  de- 
struction of  the  original.  Tlie  plaintiff  there- 
upon showed  that  the  contract  was  executed  in 
duplicate,  one  copy  of  which  had  been  deliv- 
ered to  him,  and  the  other  retained  by  tho 
vendor,  the  ancestor  of  the  defendants,  and 
that  his  copy  had  been  subsequently  delivered 
to  the  vendor,  and  destroyed  by  him.  The 
copy  retained  by  the  vendor  was  not  accounted 
for,  nor  did  it  appear  that  any  notice  to  pro- 
duce it  in  court  had  been  given.  One  of  the 
defendants  had  the  copy  in  his  possession,  and 
could  have  j)roduced  it.  Under  these  circum- 
stances, it  was  held  that  the  defendants  could 
not  object  to  the  evidence:  Nicholson  v.  2'ar- 
pey,  70  Oal.  608. 

1940.  Expert.  —  A  witness  called  as  an 
expert  in  handwriting  must  confine  his  testi- 
mony to  facts;  ho  cannot  state  his  inferences 
deduced  from  the  facts:  Kruse  v.  Chester,  66 
Cal.  353. 

1944.   Comparison  of  handwritings.  — 

An  expert  witness  cannot  testify  as  to  tho  gen- 
uineness of  a  disputed  Avritiug,  upon  a  compar- 
ison of  a  genuine  writing  with  a  press  copy  of 
the  writing  the  genuineness  of  which  is  dis- 
puted: Spottiswood  v.   Weir,  66  Cal.  525. 

1947.  Account-book  —  Foundation  for 
admission  must  be  laid:  See  Morgana  v. 
Adel,  May  19,  1888.  An  account-book  is  not 
admissible  in  evidence,  when  the  i)reliminary 
foundation  for  its  admission,  cither  as  a  book 
of  original  entries,  or  as  part  of  tho  res  gcslce, 
has  not  been  laid:  Wai}-ou3  v.  Ctinningluim, 
71  Id.  30;  see  also,  on  this  point,  Kerns  v. 
Dean,  77  Cal.  555,  following  Kerns  v.  McKcan, 
76  Id.  87. 


1951.   Instruments  affecting  real  'property  used  as  evidence. 

Sec.  1951..  Every  instrument  conveying  or  affecting  real  property,  ac- 
knowledged or  proved  and  certified  as  provided  in  the  Civil  Code,  may, 
together  witli  the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence 
in  an  action  or  proceeding,  without  further  proof;  also,  the  original  record  of 
Buch  conveyance  or  instrument  thus  acknowledged  or  proved,  or  a  certified 
copy  of  the  record  of  such  conveyance  or  instrument  thus  acknowledged  or 
proved,  may  be  read  in  evidence,  with  the  like  effect  as  the  original  instrument, 
without   further   proof.     [Amendment  approved  March  1,  1889;  Statutes  and 


Amendments,  1889, 


45;  to  take  effect  immediately.} 
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Authenticated   copy  of  record  of  a  deed 
j)n  ma  facie  evidence  of  the  genuineness,  duo 

execution,  and  delivery  of  tlie  original  deed: 

Antlioiiij  V.  C/iapman,  05  Cal.  73. 

1962.  Recitals:  See  Ama-  v.  llightotoer, 
70  Cal.  442.  Recitals  in  a  mortgage,  as  between 
the   parties   thereto,  must  be   held   as   true: 

Walclrip  v.  Black,  74  Id.  409. 

1963.  Presumption  from  identity  of 

name.  —  In  an  action  to  quiet  title  by  a  person 
claiming  under  a  deed  from  a  grantor  having 
tlie  same  name  as  the  defendant,  the  identity 
of  the  grantor  with  the  defendant  is  presumed 
from  the  identity  of  name:  Ward  v.  Douqhertij, 
75  Cal.  240. 

Survivorship,  presumption  of:  See  /Saw- 
</?;•■<  V.  Simckli,  05  Cal.  50. 

Performance  of  official  duty:  See  Eads 
V.  Clarke,  OS  Cal.  4S4;  Watkins  v.  Lynch,  71 
Id.  24;  Fanning  v.  Leviston,  March  2(3,  1889, 
Whiltnker  v.  Pendola,  February  28,  1889. 

Presumption  of  ownership:  See  Cheney 
V.  O'Brien,  09  Cal.  201. 

That  thing  once  proved  to  exist  con- 
tinues to  exist:  White  v.  Douglas,  71  Cal. 
121;  People  V.  Stokes,  71  Id.  263. 

Death:  People  v.  Stokes,  71  Cal.  267;  Hol- 
lister  V.  Cordero,  70  Id.  049. 

That  court  exercised  its  power  accord- 
ing to  statute,  see  Pardy  v.  Montgomery,  77 
Cal.  326. 

l'J67.      Indispensable    evidence.  —  A 

general  oflfer  to  prove  by  the  parol  evidence  of 
a  witness  certain  facts  which  could  only  be 
prov^ed  by  record  or  documentary  evidence  is 
properly  refused,  although  the  offer  also  em- 
braced other  matters  not  objectionable:  Bost- 
wirk  V.  Mahoney,  73  Cal.  238.  When  a  defend- 
ant in  a  criminal  case  is  under  cross-examina- 
tion as  a  witness  in  his  own  behalf,  the  fact 
of  his  former  conviction  of  a  misdemeanor 
cannot  be  proved  by  his  oral  testimony.  The 
record  of  conviction  is  the  best  evidence,  and 
is  indispensable:  People  v.  Schenick,  65  Id. 
625. 

1971.  Part  performance,  taking  case 
out  of  statute  of  frauds:  See  Day  v.  Cohn, 
65  Cal.  508. 

1973.  Statute  of  frauds:  See  section 
1024,  Civil  Code,  and  notes. 

1986.  Attendance  before  United  States 
land  officials.  —  A  writ  of  mandate  will  not 
lie  to  compel  a  judge  of  the  superior  court  to 
issue  a  subpoena  to  certain  persons,  command- 
ing them  to  appear  and  testify  before  the 
register  and  receiver  of  a  United  States  land- 
office,  in  a  proceeding  before  such  officers,  in- 
volving the  right  to  purchase  certain  public 
lands  of  the  United  States:  Boom  v.  De  Haven, 
72  Cal.  280. 

Refusal  to  obey  subpoena.  —  The  supe- 
rior court  in  which  an  action  is  pending  has 
no  power  under  this  section,  and  section  1991 
of  this  code,  to  punish  a  person  for  contempt 
because  he  has  refused  to  obey  a  subpoena 
issued  by  a  notary  public,  before  whom  his 
deposition  was  to  have  been  taken:  Lezinsky  v, 
Superior  Court,  72  Cal.  510. 


2019.  Depositions,  generally. — Tes- 
timony that  inquiries  were  made  at  the  former 
place  of  business  of  an  alleged  absent  witness, 
and  at  other  places,  of  various  people  who 
had  known  him,  and  that  they  said  that  they 
did  not  know  where  ho  was,  but  understood 
that  he  was  in  another  state,  is  sufficient  to 
admit  his  deposition:  lienion  v.  Monnier,  77 
Cal.  449;  see  also  People  v.  Biley,  75  Id. 
98.  A  deposition  taken  under  a  stipulation 
which  provides  for  the  admission  of  the  depo- 
sition without  conditions  is  governed  by  the 
stipulation,  and  not  by  the  statutory  provis- 
ions: People  V.  Grundell,  75  Id.  301;  see  also 
Rohinson  v.  Placerville  and  Sacramento  li.  It. 
Co.,  65  Id.  263.  When  depositions  have  been 
taken,  the  party  upon  whose  application  they 
were  taken  is  not  bound  to  offer  them  in  evi- 
dence at  the  trial,  but  may  resort  to  other 
evidence.  His  failure  to  use  the  depositions  is 
not  a  ground  of  surprise  for  which  a  new  trial 
should  be  granted:  Heath  v.  Scott,  05  Id.  548. 
Answers  to  interrogatories  in  a  deposition,  if 
based  upon  statements  made  by  other  persona 
to  the  witness,  are  hearsay,  and  should  be 
stricken  out  on  motion:  Amann  v.  Lowell,  66 
Id.  306. 

2021.  Admissibility  without  proof  of 
absence.  —  The  deposition  of  a  plaintiff,  taken 
at  the  instance  of  the  defendant,  under  subdi- 
vision 1  of  this  section,  maybe  read  in  evidence 
on  the  trial,  without  first  shoM'ing  the  absence 
of  the  witness:  Neivellv.  Desmond,  74  Cal.  46. 
And  error  in  admitting  depositions  in  evidence, 
without  preliminary  proof  that  the  witnesses 
resided  out  of  the  county  where  the  cause  was 
being  tried,  is  waived,  if  the  party  against 
whom  the  depositions  were  offered  disx^cnsed 
with  the  formal  proof  of  such  fact  on  the  trial, 
and  accepted  the  verbal  statement  of  the  op- 
posing counsel  as  to  their  non-residence:  Estate 
of  Learned,  70  Id.  140. 

2024.  "Witness  out  of  state.  —  Where 
the  parties  stipulate  that  the  deposition  of  a 
witness  out  of  the  state  may  be  taken  by  a 
designated  person,  and  when  taken  may  be 
used  on  the  trial,  they  are  afterwards  estopped 
from  objecting  that  the  deposition  was  not 
taken  under  a  commission  issued  by  the  trial 
court:  Palmer  \.  Uncas  Mining  Co.,  Holm  v. 
Uncos  Mining  Co.,  70  Cal.  614. 

2025.  Objection    to    question. — The 

deposition  taken  on  the  preliminary  exami- 
nation sufficiently  shows  the  grounds  on  which 
the  magistrate  sustained  an  objection  to  a 
question  put  to  a  witness,  when  it  appears 
therefrom  that  the  objection  to  the  question 
was,  that  it  was  "irrelevant  and  immaterial," 
and  the  objection  as  made  was  sustained:  Peo- 
ple V.  Riley,  75  Cal.  98. 

Failure  to  answer  interrogatory. —  An 
objection  to  the  admission  in  evidence  of  a 
deposition,  on  the  grounds  that  the  witness  had 
neglected  to  answer  certain  interrogatories  put 
by  the  party  objecting,  and  that  the  deposition 
was  not  complete  or  responsive,  in  order  to  be 
available,  must  call  the  attention  of  the  court 
to  the  particular  interrogatories  which  the  wit- 
ness had  refused  to  answer,  or  the  answer  to 
which  was  evasive  or  not  fully  responsive: 
Gassen  v.  Hendnck,  74  Cal.  444. 
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2031.  Notice. — A  notice  of  the  taking 
of  a  deposition  in  the  city  of  San  Francisco, 
which  does  not  specify  any  place  in  the  city 
where  it  wouhl  be  taken,  is  insutFicicnt:  Lucas 
V.  Rirltard'ion,  C8  Cal.  G18.  An  order  sliorten- 
ing  the  time  for  which  notice  of  tlie  taking  of 
ii  deposition  shall  be  given  must  designate  a 
definite  time  of  notice:  Hoivell  v.  Iloirdl,  GO 
Id.  3'JO.  An  order  providing  for  the  taking  of 
a  deposition  at  a  certain  hour  of  the  day  on 
whicli  the  order  was  made,  and  directing  a 
service  of  the  notice  "forthwith,"  is  not  suf- 
ficiently definite:  Id. 

2042.  Order  of  proof.  —  After  the  plain- 
tiff has  closed  his  case  in  rebuttal,  the  court 
has  discretion  to  permit  the  defendant,  who 
had  been  present  during  the  entire  trial,  to 
testify  fully  as  to  hia  defense:  Barkly  v.  Cope- 
land,  74  Cal.  1. 

2043.  Exclusion  of  witnesses  from 
court-room.  —  The  exclusion  of  witnesses 
from  the  court-room  is  within  the  discretion  of 
the  court:  People  v.  Sam  Luwj,  70  Cal.  515. 

2044.  Question.  —  On  the  examination 
of  a  witness,  counsel  cannot  insert  in  a  ques- 
tion a  statement  as  having  been  made  by  the 
witness  which  had  not  in  fact  been  made  by 
him:  People  v.  Fonrj  Ah  Sing;  70  Cal.  8. 

2045.  Examination  of  witness. — It 
is  not  au  objectionable  form  of  question  to  re- 
quest a  witness  on  his  direct  examination  to 
state  only  wliat  he  knows  about  the  matter: 
Hicks  V.  lUversidc  Fruit  Co.,  72  Cal.  303. 

Hypothetical  question  to  medical  ex- 
pert: See  People  v.  Goldenson,  7G  Cal.  328. 

2046.  Leading  question. — The  trial 
court  may,  in  its  discretion,  strike  out  leading 
questions  put  to  a  witness:  Morris  v.  Lachman, 
CS  Cal.  lOi);  but  it  is  within  the  discretion  of 
the  trial  court  to  allow  leading  questions  to  be 
put  to  a  witness  on  his  examination  in  cliief : 
People  V.  Fomj  Ah  Sing,  70  Id.  8;  People  v. 
Goldenson,  7G  Id.  328.  And  in  a  criminal 
prosecution,  it  is  not  an  abuse  of  discretion 
for  the  court  to  permit  loading  questions  to  be 
asked  on  the  direct  examination  of  a  witness 
who  is  unfamiliar  witli  the  English  language, 
and  who  had  previously  testified  iu  substance 
to  the  facts  embodied  in  the  questions:  People 
V.  Clary,  72  Id.  59. 

2047.  Refreshing  memory.  —  A  short- 
hand reporter  wlio  is  called  to  testify  as  to 
what  a  witness  on  a  former  trial  had  then 
sworn  to  may  refresh  his  memory  by  reading 
the  short-liand  notes  of  the  testimony  of  the 
witness  taken  by  him  on  the  trial:  Wati-oiis  v. 
Cunningham,  71  Cal.  30;  but  a  witness  cannot 
refresh  his  memory  from  an  afhdavit  previously 
sworn  to  and  subscribed  by  hina  ex  parte,  un- 
less it  be  shown  that  the  afiidavit  was  written 
by  him  or  under  his  direction,  at  the  time  the 
facts  occurred  or  immediately  thereafter,  or  at 
some  other  time  wlien  the  facts  were  fresh  in 
his  memory,  and  that  he  knew  the  same  were 
correctly  stated  in  the  affidavit:  Morris  v. 
Lachman,  08  Id.  109.  So  also  a  witness, 
called  by  the  prosecution  in  a  criminal  case  to 
prove  statements  made  by  the  defendant,  may 


refresh  his  memory  from  written  memoranda 
made  by  him  at  the  time  of  the  statements: 
People  V.  Le  Roy,  Go  Id.  013. 

2048.  Cross-examination:  See  Par- 
tridge V.  Shepard,  71  Cal.  470.  The  party 
against  whom  a  witness  is  called  may  cross- 
examine  him  for  the  purpose  of  showing  his 
hostility:  llartman  v.  Rogers,  09  Id.  043;  see 
People  V.  Lee  Ah  Chuck,  GO  Id.  GG2.  A  defend- 
ant in  a  criminal  prosecution  who  has  become 
a  witness  in  his  own  behalf  cannot  be  cross- 
examined  as  to  any  facts  or  matters  not  testi- 
fied to  by  him  in  his  examination  in  chief: 
People  V.  O'Brien,  GO  Id.  002. 

Cross  examination  as  to  admitted 
fact,  refusal  to  allow  is  not  error:  Brahj  v. 
llenry,  11  Cal.  324. 

Cross-examination  is  not  allowed  on  a 
point  concerning  which  there  was  no  evidence 
given  in  the  examination  in  chief:  Braly  v. 
Henry,  11  Cal.  324. 

2049.  Impeachment  of  one's  own  wit- 
ness: See  People  v.  De  Witt,  OS  Cal.  584. 

2050.  Recalling  witness:  See  People 
V.  Moan,  05  Cal.  532.  It  is  not  an  abuse  of 
discretion  for  the  court  to  refuse  to  allow  a 
witness  to  be  recalled  after  tiic  case  has  been 
continued  for  argument:  Briswalter  v.  Palo- 
mares,  CO  Id.  259. 

2051.  Objection  to  evidence  must  be 
made  at  trial. — An  objection  that  certain 
evidence,  offered  for  the  purpose  of  impeacliing 
a  witness,  is  inadmissible  for  such  a  purpose, 
must  be  made  at  the  trial;  otherwise,  the  ob- 
jection cannot  bo  considered  on  appeal:  Watroiis 
V.  Cunningham,  71  Cul.  30. 

Want  of  religious  belief.  —  A  witness 
cannot  be  impeached  by  evidence  showing  him 
to  be  a  person  witliout  religious  belief:  People 
V.  Copsry,  71  Cal.  548. 

Hostility:  See  People  v.  Turner,  05  Cal. 
540.  It  is  always  competent  for  the  party, 
against  whom  a  witness  is  called  and  testifies, 
to  show  that  tlic  witness  entertains  feelings  of 
hostility  and  prejudice  towards  him:  People  v. 
Wasson,  05  Id.  538.  See  King  v.  Gotz,  70  Iil. 
230.  Wliere  a  witness  has  testified  to  matters 
material  to  the  issues,  the  party  against  whom 
he  has  testified  may,  on  cross-examination, 
show  tliat  the  witness  is  hostile  to  or  preju- 
diced against  him,  and  to  that  end  may  lay 
the  foundation  for  showing  that  tlie  witness 
has  attempted  to  buy  or  bribe  other  witnesses; 
but  this  can  only  be  done  when  the  witness 
has  testified  to  material  matters:  Lidirs  v. 
Kelly,  07  Id.  289.  On  a  trial  for  murder,  where 
the  defendant  is  proved  to  liavc  been  previous- 
ly arrested  and  charged  with  arson,  a  question 
as  to  who  instigated  the  arrest  is  inadmissible, 
in  the  absence  of  evidence  or  the  offer  of  evi- 
dence connecting  any  witness  for  the  prosecu- 
tion with  tho  arrest:  People  v.  Fotig  Ah  Sing, 
70  Id.  8.  Wlicre  a  witness  for  tlie  i)laintiff 
denies,  on  his  cross-examination,  that  he  of- 
fered to  procure  tcstimcmy  in  the  case  for  tlio 
defendant,  if  paid  therefor,  tho  defendant  may 
impeach  him  by  evidence  to  tho  contrary: 
Loris  V.  S/ri./cr,  CS  Id.  200. 

Conviction  of  crime:  Sco  People  v.  Ham- 
blin,  08  Cal.  101.     The  record  of  a  conviction 
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of  a  misdemeanor  is  not  admissible  for  the  pur- 
pose of  discrediting  a  witness,  unless  it  is 
shown  that  the  offense  involved  moral  turpi- 
tude or  infamy:  Peoples.  Carolan,  71  Id.  195. 
Where  a  defendant  in  a  criminal  case  is  under 
cross-examination  as  a  witness  in  his  own  be- 
half, the  fact  of  his  former  conviction  of  a 
misdemeanor  cannot  be  proved  by  his  oral  tes- 
timony. The  record  of  conviction  is  the  best 
evidence,  and  is  indispensable:  People  v.  ScJien- 
irk,  65  Id.  625.  And  under  this  section,  evi- 
dence of  such  a  character  is  limited  to 
convictions  for  felonies:  People  v.  Carolan,  71 
Id.  195. 

KeputatioxL:  See  People  v.  Bentley,  77 
Cal.  7.  Evidence  of  the  declarations  of  a 
third  person,  tending  to  discredit  the  testi- 
mony of  a  witness,  is  hearsay,  and  inadmissi- 
ble: Spottiswood  V.  Weir,  66  Id.  525.  For  the 
purpose  of  impeaching  a  witness,  the  inquiry 
is  not  confined  to  his  reputation  for  truth  and 
veracity,  but  may  extend  to  his  general  repu- 
tation for  truth,  honesty,  and  integrity:  Heath 
V.  Scott,  65  Id.  54S.  The  refusal  of  the  court 
to  allow  a  witness  to  answer  a  question  as  to 
the  defendant's  general  reputation  for  peace 
and  quiet  is  not  error,  if  the  witness  has  never 
heard  such  reputation  discussed,  or  if  the  good 
reputation  of  the  defendant  has  already  been 
established  by  a  great  number  of  other  wit- 
nesses, and  no  evidence  offered  by  the  prosecu- 
tion to  impeach  it:  People  v.  Moan,  65  Id.  532. 

Particular  acts. — A  witness  cannot  be 
asked  whether  he  was  not  impeached  as  a  wit- 
ness in  another  cause:  Cockrill  v.  Hall,  76  Cal. 
192.  Nor  whether  she  was  not  in  the  habit 
of  playing  cards  for  money,  and  asking  her 
daughter  for  money  for  that  purpose:  People  v. 
Bowers,  decided  June  14,  1888. 

Expert.  —  The  books  to  which  a  medical 
expert  refers  cannot  be  resorted  to  in  order  to 
support  his  testimony,  but  they  may  be  used 
to  contradict  or  discredit  him:  Gallagher  v. 
Market  Street  E'y  Co.,  67  Cal,  13. 

2052.  Rejection  of  testimony  before 
question.  —  Where  a  proper  foundation  has 
been  laid  for  the  purpose  of  impeaching  a 
witness,  it  is  error  to  sustain  an  objection  to 
the  testimony  offered  for  that  purpose,  before 
any  further  question  has  been  asked:  Valensin 
V.   Valemin,  73  Cal.  106. 

Affidavits  or  letters  of  a  witness  which 
tend,  although  in  a  slight  degree,  to  contradict 
his  testimony,  are  admissible  for  that  pur- 
pose: Empire  G.  M.  Co.  v.  Bonanza  G.  M.  Co., 
67  Cal.  406. 

Witness  not  able  to  read  —  Unknown 
language.  —  When  the  witness  sought  to  be 
impeached  by  his  prior  written  statements 
cannot  read,  or  where  the  writing  is  in  a 
language  to  him  unknown,  he  is  entitled  to 
have  it  read  to  him  before  it  can  be  used  for 
the  purpose  of  impeachment:  People  v.  Ching 
Hing  Chang,  74  Cal.  389. 

Collateral  or  immaterial  matters:  See 
People  v.  De  Witt,  68  Cal.  584.  A  witness 
cannot  be  impeached  by  contradicting  him 
upon  collateral  matters:  People  v.  Dye,  75 
Id.  108.  Thus  on  the  trial  of  a  criminal  case, 
where  a  witness  for  the  defendant,  after  he 
had  been  examined  and  cross-examined,  is  re- 
called by  the  prosecution  for  further  cross- 
examination,  in  order  to  lay  a  foundation  for 


his  impeachment,  the  answers  of  the  witness 
given  on  his  further  cross-examination,  con- 
cerning matters  collateral  to  the  issues,  are 
binding  on  the  prosecution,  and  as  to  them  he 
cannot  be  contradicted:  People  v.  Webb,  70  Id. 
120. 

Contradictory  statements.  —  For  the 
purpose  of  impeaching  a  witness,  evidence  of 
prior  declarations  made  by  him  contradictory 
of  his  testimony  on  the  trial  is  inadmissible, 
unless  the  attention  of  the  witness  has  first 
been  called  to  such  declarations:  Barkly  v. 
Copeland,  74  Cal.  1.  But  the  cross-examina- 
tion of  a  witness  as  to  statements  made  by  her 
inconsistent  with  her  examination  in  chief, 
without  having  first  laid  the  proper  founda- 
tion for  impeachment  as  required  by  this 
section,  is  not  error  when  no  attempt  is  after- 
wards made  to  contradict  the  witness:  People 
ex  rel.  Clough  v.  Levy,  71  Id.  618.  Evidence 
that  a  witness  for  the  prosecution  made  state- 
ments in  his  examination  before  the  police 
court,  different  from  those  made  on  the  trial, 
is  admissible  for  the  purpose  of  impeachment: 
People  v.  Lee  Ah  Chuck,  66  Id.  662. 

Statements  in  complaint.  —  If  an 
amended  complaint  is  filed,  the  averments  of 
the  original  complaint  inconsistent  with  hia 
testimony  may  be  introduced  upon  cross-ex- 
amination for  the  purpose  of  impeachment, 
while  a  witness  is  on  the  stand:  Johnson  v. 
Powers,  65  Cal.  179, 

2053,    Good  cbaracter  of  witness.  — 

Evidence  of  the  good  character  of  a  witness 
cannot  be  given  until  his  character  has  been 
attacked  by  evidence  that  his  reputation  for 
truth,  honesty,  and  integrity  is  bad:  People  v. 
Bush,  65  Cal.  129. 

2061.    Credibility  of  evidence.  —  In  its 

instructions  the  court  charged  the  jury,  in  ref- 
erence to  the  evidence  of  certain  witnesses,  as 
follows:  "You  should  carefully  determine  the 
amount  of  credibility  to  which  their  evidence 
is  entitled.  If  convincing,  and  carrying  with 
it  a  belief  in  its  truth,  act  upon  it;  if  not,  you 
have  a  right  to  reject  it."  It  was  held  that 
such  an  instruction  was  proper:  People  v.  Ching 
Hing  Chang,  74  Cal.  389. 

Defendant  as  a  witness  in  his  own 
bebalf.  —  Where  a  defendant  is  a  witness  in 
his  own  behalf,  it  is  not  error  for  the  court  to 
instruct  the  jury  that  in  weighing  his  evidence 
they  must  consider  the  circumstances  under 
which  he  testified,  being  the  defendant  in  the 
case,  and  having  such  important  interests  de- 
pendent upon  the  result:  People  v.  Wheeler,  65 
Cal.  77;  People  v.  O'Neal,  67  Id.  378. 

Relationsbip  of  witness.  —  In  a  crim- 
inal case,  where  a  son  of  the  defendant  testifies 
in  his  behalf,  evidence  of  their  relationship  is 
admissible,  and  the  court  may  instruct  the 
jury  that  they  may  consult  their  general 
knowledge  and  experience  in  life  as  to  whether 
or  not  a  son  would  be  apt  to  favor  his  father  in 
giving  his  testimony:  People  v,  Wong  Ah  Foo, 
69  Cal.  180. 

Impeached  witness.  —  The  evidence  of  a 
witness  who  has  been  impeached  may  be  dis- 
regarded by  the  jury,  and  the  court  may  so 
instruct:  People  v.  Phillips,  70  Cal.  61. 

Witness  false  in  part,  —  Under  this  sec- 
tion, the  court  may  instruct  the  jury  to  dis- 
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trust  or  reject  in  its  entirety  the  testimony  of 
a  witness  wlio  has  willfully  testified  falsely  in 
regard  to  any  one  person,  or  any  particular 
fact  in  the  case:  People  v.  Fhjnn,  73  Cal.  511. 
It  is  not  error  to  instruct  the  jury  that  "  if  any 
witness  has  in  their  judgment  sworn  falsely  in 
any  material  respect,  he  is  tb  be  distrusted  in 
all  others,  and  his  testimony  is  not  to  be  ac- 
cepted and  acted  on  without  great  caution  ": 
People  V.  RUjltetti,  60  Id.  184;  but  a  witness 
false  in  ono  part  of  his  testimony  is  to  be  dis- 
trusted in  others,  and  an  instruction  to  the 
jury  that  such  a  witness  may  be  distrusted  is 
error:  WJdte  v.  Disher,  68  Id.  402.  An  instruc- 
tion that  "a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  other  parts,"  is 
not  erroneous,  although  the  word  "willfully" 
is  not  inserted  immediately  before  the  word 
"false"  in  the  instruction:  People  v.  Tread- 
well,  G9  Id.  226.  Where  a  certain  witness  has 
testified  falsely  upon  a  particular  point,  the 
court  need  not  specifically  direct  the  attention 
of  the  jury  to  such  evidence,  or  instruct  them 
that  it  is  material,  and  if  they  believe  it  to  be 
false,  to  distrust  the  entire  testimony  of  the 
witness.  A  general  instruction  to  distrust  the 
entire  evidence  of  any  witness  whom  they  find 
to  have  willfully  sworn  falsely  upon  any  mate- 
rial point  is  sufficient:  People  v.Deinoussrtfll  Id. 
611.  The  distrust  which  is  cast  upon  a  witness 
willfully  false  in  a  material  part  of  his  testi- 
mony is  a  presumption  of  law  for  the  court, 
with  which  the  jury  have  nothing  to  do,  except 
to  receive  and  act  upon  it.  It  is  a  rebuttable 
presumption,  however,  and  may  be  overcome 
by  facts  and  circumstances  of  which  they  are 
the  sole  judges:    While  v.  Disher,  67  Id.  402. 

2064.     Refusal    of  bench-warrant.  — 

On  the  trial,  certain  witnessess  for  the  defend- 
ant, who  had  been  served  with  subpoenas  out 
of  the  county  in  which  the  action  was  tried, 
did  not  appear  when  called  to  testify.  The 
defendant  thereupon  asked  for  a  bench-warrant 
to  enforce  their  appearance.    The  court  denied 


the  application.  It  did  not  appear  by  affidavit 
or  other  sworn  statement  what  was  sought  to 
be  proved  by  the  witnesses,  or  that  their  testi- 
mony would  have  been  material  to  the  defend- 
ant, or  that  they  were  within  immediate  reach 
of  the  process  of  the  court.  It  was  held  that 
the  action  of  the  court  was  proper:  People  v. 
Marseder,  70  Cal.  98. 

Fees.  —  A  party  in  whose  favor  judgment 
is  rendered,  who  voluntarily  attends  the  trial 
without  being  subpoenaed  by  the  opposite 
party,  and  while  there  is  called  as  a  witness 
by  the  latter,  is  not  entitled  to  witness  fees  or 
mileage:  Beat  v.  Stevens,  72  Cal.  451. 

2065.  Question  must  be  pertinent.  — 

The  refusal  of  a  witness  to  answer  a  question 
not  pertinent  to  the  issues  on  trial  is  not  a  con- 
tempt, and  an  order  adjudging  him  guilty  of  a 
contempt  which  fails  to  show  the  pertinency  of 
the  question  is  invalid:  Ex  parte  Zechandelaar, 
71  Cal.  288. 

2066.  Unreasonable    detention.  —  A 

person  who  has  been  detained  as  a  witness  for 
ninety  days,  and  after  several  continuances  of 
the  case  not  satisfactorily  accounted  for,  is  en- 
titled to  his  discharge  on  habeas  coj-pus:  Ex- 
parte  Dressier,  67  Cal.  257. 

2076.  InsufiBcient  amount.  —  A  tender 
is  not  invalidated  by  insufficiency  in  the 
amount  tendered,  if  no  objection  be  made  at 
the  time  as  to  the  amount:  Oakland  Bank  of 
Savings  v.  Appleyarth,  67  Cal.  86. 

2077.  Boundaries  and  descriptions: 

See  Cleveland  v.  Choate,  11  Cal.  73;  Civ.  Code, 
sees.  830,  831,  and  notes.  Description  false  in 
part  is  immaterial  if  what  remains  is  sufficient 
for  the  purposes  of  identification:  Wheeler  v. 
Bolton,  66  Cal.  83. 


2104.     Deposit  by  clerk  of  court:  See 

Heppe  V.  Johnson,  73  Cal.  265. 
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7.  Personal  property  includes  things  in 
action  and  evidence  of  debt:  People  v.  Jlichards, 
67  Cal.  422.  A  promissory  note  is  personal 
propeit}^,  and  may  be  the  subject  of  the  offense 
of  obtaining  property  under  false  pretenses: 
People  V.  Beed,  70  Id.  529. 

Malice:  See  People  v.  Ah  Toon,  G8  Cal.  362; 
People  V.  Kernarjhan,  72  Id.  616. 

Willful.  —  It  is  not  error  to  instruct  the  jury 
that  an  act  is  willful  when  done  with  delibera- 
tion, and  not  through  surprise  or  confusion  or 
a  bona  fide  mistake:  People  v.  Sheldon,  68  Cal. 
434. 

Knowingly:  See  People  v.  Burns,  75  Cal. 
631. 

23.     Drunkenness  as  a  defense.  —  In  a 

prosecution  for  forgery,  evidence  is  admissible 
on  the  question  of  intent,  to  show  that  in  con- 
sequence of  protracted  intemperance  defend- 
ant's mental  faculties  had  been  impaired  to 
such  an  extent  as  to  deprive  him  of  the  capa- 
city to  distinguish  between  right  and  wrong, 
and  that  he  did  not  know  what  he  was  doing 
at  the  time  of  the  commission  of  the  act:  Peo- 
ple v.  Blake,  65  Cal.  275. 

26.  Insanity.  —  Moral  insanity,  as  dis- 
tinguished from  mental  derangement,  is  not 
an  excuse  for  crime;  nor  does  it  furnish  an  ex- 
emption from  punishment  therefor:  People  v. 
Kerrigan,  73  Cal.  222.  In  a  prosecution  for 
murder,  in  which  the  defense  relied  on  is  in- 
sanity, a  medical  expert  called  by  the  defend- 
ant, for  the  purpose  of  testing  his  competency 
as  such,  may  be  asked  on  his  cross-examination 
as  to  whether  or  not  certain  hypothetical  facts 
embraced  in  the  questions  put  to  him  would 
indicate  insanity:  People  v.  SuUon,  73  Id.  243. 

31.  Feigned  accomplice. — Where  a 
witness  who  had  apparently  been  a  party  to  a 
larceny  testifies  that  he  did  not  intend  to  com- 
mit any  offense,  but  liad  feigned  complicity  for 
the  purpose  of  detecting  the  thieves,  the  ques- 
tion whether  or  not  he  was  a  parlkcpa  criminis 
is  for  the  jury:  People  v.  Bohiwier,  71  Cal.  17. 

Child  acting  under  coercion.  —  A  child 
thirteen  years  of  age,  who  assists  in  the  com- 
mission of  a  felony  under  the  threats  and  coer- 
cion of  another,  is  not  an  accomplice,  and  a  con- 
viction may  be  had  upon  his  uncorroborated 
testimony:  People  v.  Miller,  66  Cal.  468. 

Joint  assault.  —  Where  two  persons  assist 
in  committing  an  assault  upon  another,  and  in- 
flict injuries  upon  him  resulting  in  death,  they 
are  equally  liable  therefor  as  principals:  People 
v.    Weber,  m  Cal.  391. 


41.  Refusal  to  swear  voter  —  Elec- 
tion in  San  Francisco.  —  An  indictment  set 
forth  that  on  the  tM'clfth  day  of  April,  1887, 
at  the  city  and  county  of  San  Francisco,  at  a 
special  election  called  by  the  board  of  election 
commissioners  for  the  purpose  of  voting  for  or 
against  the  new  charter  proposed  by  tlie  board 
of  freeholders  elected,  etc.,  that  defendant  was 
the  duly  appointed,  qualified,  and  acting  in- 
spector of  election  of  the  first  precinct  of  the 
twenty-ninth  assembly  district,  in  the  city  and 
county,  and  while  defendant  was  acting  as  such 
inspector  at  the  said  election  for  the  district 
and  precinct  aforesaid,  one  Charles  Myron  Em- 
erson, "a  duly  qualified  elector  of  the  said  city 
and  county,  offered  to  vote  at  the  polling-place 
of  said  precinct  ";  that  said  Emerson  was  there- 
upon challenged  that  he  had  before  voted  that 
day;  that  Emerson  then  and  there  demanded 
that  defendant  administer  to  him  the  oath  pre- 
scribed by  section  ]  234  of  the  Political  Code 
(reciting  the  oath);  and  that  defendant,  well 
knowing  the  provisions  of  the  laws  of  the  state 
of  California  relating  to  elections  and  the  duties 
with  which  he  was  charged  thereunder  as  in- 
spector aforesaid,  knowingl}',  willfully,  fraud- 
ulently, and  feloniously  refused  to  administer 
to  said  Emerson  the  oath  aforesaid.  It  was 
held  that  the  indictment  was  sufficient,  and 
that  an  averment  that  Emerson  was  registered 
on  the  precinct  register  was  not  essential: 
People  v.  Burns,  15  Cal.  627.  On  the  trial,  tlie 
court,  at  the  I'cquest  of  the  prosecution, 
charged  the  jury  that  the  "defendant  is  pre- 
sumed by  law,  as  inspector,  to  know  at  his 
peril  what  the  law  was,  and  it  would  furnish 
no  excuse  to  him  that  he  may  have  supposed 
that  the  law  was  different  from  what  it  was. 
But  in  order  that  you  may  find  him  guilty,  it 
must  appear  that  he  acted  knowingly  and 
fraudulently."  It  was  held  that  the  instruction 
was  proper:  Id. 

68.  Receiving  bribe  by  police  officer 
—  Information. — An  information  airainst  a 
police  officer  for  receiving  a  bribe,  which  is 
substantially  in  the  lan_;ua;:;e  of  tliis  section,  is 
sufficient:  People  v.  £'t/,so»,^6S  Cal.  549. 

72.  Presenting  fraudulent  claim  to 
supervisors.  —  An  indictment  for  presenting 
to  a  board  of  supervisors  for  allowance  a  faUe 
and  fraudulent  claim,  the  offense  being  alleged 
substantially  in  the  language  of  this  section, 
is  sufficient,  notwithstanding  the  claim  as  pre- 
sented contained  several  items  alleged  to  be 
false  and  fraudulent,  and  certain  items  as  to 
which  no  such  allegation  was  made:  People  v. 
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Carolan,  71  Cal.  195.  In  such  a  case,  it  is  im- 
material whether  or  not  the  warrant  was  regu- 
larly issued  upon  wliich  the  claim  was  based: 
Id. 

92.  Conveyance  of  offer.  —  The  con- 
veyance of  the  offer  of  a  third  person  to  a 
juror  to  bribe  said  juror  is  in  itself  an  offer  of 
a  bribe,  and  the  fact  that  the  money  to  be 
paid  was  to  come  from  said  third  person  makes 
it  no  less  an  offer  to  give  a  bribe:  People  v.- 
Northoj,  11  Cal.  618. 

Grand  jury  —  Qualifications  —  Former 
opinions:  See  People  v.  Nortliey,  11  Cal.  G18. 

Attempt  to  bribe  jury. — Pending  the 
trial  of  a  criminal  case,  the  district  attorney, 
acting  upon  the  supposition  that  an  attempt 
had  been  made  to  bribe  the  jury,  at  the  close 
of  the  testimony  for  the  prosecution,  called 
one  of  the  jurors  and  questioned  him  about 
the  matter,  but  failed  to  show  any  attempted 
bribery.  He  tliereupon.  at  the  request  of  the 
court,  stated  how  he  had  learned  of  the  sup- 
posed bribery.  The  court,  after  discharging 
the  jury,  and  instructing  them  to  leave  the 
court-room,  proceeded  to  investigate  the 
charge,  and  found  it  to  be  untrue.  During 
the  investigation,  the  attorney  for  the  defend- 
ant requested  to  have  the  jury  present.  The 
court  refused  the  request,  and  subsequently 
instructed  the  jury  not  to  consider  the  matter 
in  arriving  at  their  verdict.  It  was  held  that 
the  refusal  to  allow  the  jury  to  be  present  dur- 
ing the  investigation  was  not  error:  People  v. 
Knlkman,  72  Cal.  212. 

Evidence.  —  On  indictment  for  offering  to 
bribe  a  juror  in  a  civil  case,  the  complaint  and 
answer  and  minutes  in  the  case  are  admissible 
to  prove  the  allegations  in  the  indictment  relat- 
ing thereto,  and  the  fact  that  the  juror  named 
in  the  indictment  as  the  person  to  whom  a  briba 
was  offered  by  the  defendant  was  a  juror  and 
acted  as  such  on  the  trial  of  that  case,  and  it 
is  proper  to  read  them  to  the  jury:  People  v. 
Northey,  11  Cal.  618.  If  there  was  anything 
in  the  complaint  and  answer  not  relevant  to 
the  issue  whether  there  was  an  issue  of  fact 
pending  in  the  civil  case  for  trial  by  jury 
which  might  operate  prejudicially  to  defend- 
ant, he  should  have  requested  an  instruction 
limiting  the  scope  of  the  evidence  to  the  pur- 
pose for  which  it  was  offered;  and  not  having 
so  requested,  the  defendant  cannot  allege  the 
court's  failure  to  give  such  au  instruction  as 
error:  Id. 

118.  False  verification. — A  petitioner 
in  insolvency  is  guilty  of  perjury,  in  verifying 
his  petition,  schedule,  and  inventory  in  the 
form  and  manner  prescribed  by  the  insolvent 
act  of  April  16,  1880,  if  he  willfidly  omits  from 
his  schedule  any  of  his  property.  The  pro- 
vision in  the  insolven  act  making  such  omis- 
sion a  misdemeanor  does  not  affect  the  statute 
against  perjury:  People  v.  Plait,  67  Cal.  21. 
An  information  describing  the  property  al- 
leged to  have  been  omitted  from  the  schedule 
as  "consisting,  among  other  things,  of  dia- 
monds, watches,  jewelry,  money,  and  other 
personal  effects  belonging  to  him  and  his  es- 
tate," is  sufficiently  definite  and  certain:  Id. 

Indictment.  — An  information  for  perjury 
charging  that  defendant  was  duly  sworn  in  a 
certain  case  "then  and  there  at  issue,  to  wit. 


the  case  of  The  People  v.  Jfarfine,"  and  setting 
out  defendant's  testimony  tlicrcin,  with  an 
averment  of  its  materiality,  sufficiently  "set 
forth  the  substance  of  the  controversy  in  re- 
spect to  which  the  offense  wa3  committed,"  as 
required  by  cection  966  of  this  code:  People  v. 
Ah  Bean,  11  Cal.  12. 

134.    Procuring  false   evidence.  —  To 

constitute  tlie  offense  of  procuring  a  false  affida- 
vit to  be  used  as  evidence  from  a  person  known 
to  be  incapable  of  making  an  affidavit,  there 
must  have  been  an  intent  to  produce  false  evi- 
dence for  a  fraudulent  and  deceitful  purpose; 
allowing  the  affidavit  to  be  made  through  care- 
lessness, however  gross,  without  such  intent, 
is  insufficient:  People  v.  Broivn,  74  Cal.  306. 
In  a  prosecution  for  such  an  offense,  an  instruc- 
tion which  implies  that  a  duty  rested  upon  the 
parties  procuring  the  affidavit  to  investigate 
as  to  the  competency  of  the  affiant,  indepen- 
dently of  any  doubt  or  suspicion  actually  enter- 
tained by  them,  and  if  by  the  use  of  reasonable 
diligence  they  could  have  discovered  the  affi- 
ant's incompetency,  such  means  of  knowledge 
was  equivalent  to  knowledge,  is  erroneous:  Id, 

137.  Bribing  witness:  See  People  v.  Fang 
Citing,  decided  January  28,  1889. 

182.  Conspiracy  to  rob. — A  conspir- 
acy to  compel  a  third  person  to  sign  a  bank 
check,  and  then  to  take  it  from  him  by  force, 
is  a  conspiracy  to  rob:  People  v.  Ricliards,  67 
Cal.  412. 

One  conspirator  may  be  separately 
prosecuted.  —  In  a  prosecution  for  con- 
spiracy, one  conspirator  may  be  separately 
informed  against,  tried,  and  convicted;  and 
naming  the  co-conspirator  does  not  render  the 
information  bad:  People  v.  Richards,  67  Cal. 
412. 

Evidence  of  conspiracy.  —  A  conspiracy 
may  be  proved  by  circumstantial  evidence: 
People  V.  Bentley,  lo  Cal.  407.  And  all  conver- 
sations between  conspirators  had  at  the  time 
the  main  subject  of  the  conspiracy  was  dis- 
cussed are  admissible  in  evidence:  People  v. 
Majors,  65  Id.  138.  In  a  prosecution  for  an 
assault  to  murder,  evidence  of  the  acts  of  au 
alleged  co-conspirator,  done  before  the  com- 
mission of  the  crime,  and  tending  to  show  the 
probability  of  an  imderstanding  between  him 
and  the  defendant  in  regard  to  its  perpetration, 
are  admissible  to  prove  the  conspiracy  as  part 
of  the  res  gestm:  People  v.  Pichards,  75  Id.  407. 
On  a  trial  for  burglary,  a  witness  testified  that 
on  the  morning  after  the  night  on  which  the 
burglary  was  alleged  to  have  been  committed 
the  defendant  entered  his  store  for  the  purpose 
of  selling  certain  articles  similar  to  those 
claimed  to  have  been  stolen  from  the  burglar- 
ized premises,  and  that  while  the  defendant 
was  engaged  in  the  store  the  witness  observed 
one  Harrigan  standing  outside.  Harrigan  was 
indicted  jointly  with  the  defendant,  and  the 
indictment  charged  a  conspiracy  between  them 
to  commit  the  burglary.  It  was  held  that  the 
evidence  referred  to  did  not  tend  to  prove  the 
conspiracy,  and  was  insufficient  as  a  founda- 
tion for  other  evidence  on  the  subject:  People 
V.  Stevens,  68  Id.  113.  It  is  error  to  refuse  to 
instruct  the  jury  that  the  refusal  of  alleged 
conspirators  to  testify  when  called  as  witnesses 
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should  not  be  considered  in  determining  de- 
fendant's guilt  or  innocence:  People  v.  Irwin,  11 
Id.  494.  And  it  is  error  to  instruct  the  jury 
that  they  may  consider,  as  tending  to  establish 
a  criminal  conspiracy,  the  falsehood,  evasion, 
or  silence  of  some  of  the  alleged  conspirators 
as  to  their  knowledge  of  the  death  of  deceased: 
Id.  A  remark  made  by  defendant  to  P. 
while  confined  in  jail,  that  "it  would  have  been 
better  to  let  the  old  s —  of  a  h —  leave,"  is  not 
admissible,  nothing  further  being  heard,  and  it 
not  appearing  to  whom  the  remark  referred: 
Id. 

Conspiracy  to  extort  money  —  Juris- 
diction over:  See  Green  v.  Superior  Court,  de- 
cided April  16,  1SS9. 

187.  What  constitutes  murder.  —Pre- 
meditation and  deliberation  are  essential  to 
constitute  murder  in  the  lirst  degree:  People 
v.  Williams,  73  Cal.  531.  Hence,  where  the 
court  charged  the  jury  that  if  they  believed 
from  the  evidence  that  certain  facts  which  it 
recited  to  them,  and  which  the  evidence 
tended  to  prove,  were  true,  and  that  under 
such  circumstances  the  defendant  "without 
further  cause  or  provocation,"  killed  the  de- 
ceased, he  was  guilty  of  murder  in  the  first 
degree,  the  instruction  is  erroneous  and  preju- 
dicial to  the  defendant,  in  omitting  the  ele- 
ment of  premeditation  and  deliberation  Avhich 
is  essential  to  constitute  murder  in  the  first 
degree:  Id.  An  instructioix  asked  by  the  de- 
fendant, to  the  efi'ect  that  unless  it  was  estab- 
lished by  the  evidence  that  the  killing  was 
unlawful  and  with  malice  aforethought  the 
jury  must  acquit,  is  properly  qualified  by  add- 
ing the  words  "of  the  crime  of  murder": 
People  v.  Williams,  75  Id.  306.  A  defendant 
is  criminally  liable  for  a  homicide  committed 
by  violence,  if  it  be  shown  that  his  act  accel- 
erated the  death  of  the  person  killed,  although 
it  may  appear  that  his  death  would  neces- 
sarily have  soon  occurred  as  the  result  of  an 
incurable  disease:  People  v.  Moan,  65  Id.  532. 
As  to  when  the  evidence  shows  that  the 
assault  was  made  with  deadly  intent,  see 
People  V.  Goslaw,  73  Id.  323. 

Killing  two  persons  by  same  act.  — 
The  nmrder  of  two  persons  by  the  same  act 
constitutes  two  offenses,  for  each  of  which  a 
separate  prosecution  will  lie,  and  a  conviction 
or  acquittal  in  one  case  does  not  bar  a  prose- 
cution in  the  other:  People  v.  Majors,  65  Cal. 
138. 

Accessary  after  the  fact.  —  Where  there 
is  testimony  tending  to  show  that  the  defend- 
ant cliarged  with  murder  was  not  personally 
present  at  the  killing,  and  tliat  the  killing 
was  not  done  in  pursuance  of  any  agreement 
or  undertaking  to  which  he  was  a  part}',  but 
that  the  defendant  aided  in  concealing  the 
dead  body,  it  is  error  to  refuse  to  instruct  the 
jury  that  if  thev  so  believe  they  must  acquit: 
People  V.  Kee/er,  65  Cal.  232. 

Trial  for  murder  while  under  sentence 
of  life  imprisonment.  —  A  person  may  be 
tried  for  the  crime  of  murder,  notwithstand- 
ing he  is  at  the  time  serving  a  sentence  of  life 
imprisonment  for  another  offense:  People  v. 
Majors,  65  Cal.  138. 

Information.  —  An  information  for  murder 
alleged  that  at  a  specified  time  auil  place  the 
defendant  "  did  willfully,  feloniously,  premedi- 


tatedly,  and  of  his  malice  aforethought,  make 
an  assault  in  and  upon  one  William  Krum- 
dick,  a  human  being,  and  did  then  and  there 
inflict  upon  the  body  of  the  said  William 
Krumdick  a  mortal  wound,  of  which  said 
mortal  wound,  so  inflicted  by  said  James  Davis, 
the  said  William  Krumdick  did  afterwards 
die."  It  w^as  held  that  the  information  was 
sufficient,  and  charged,  not  merely  that  the 
assault,  but  also  the  infliction  of  the  mortal 
wound,  was  felonious,  and  of  defendant's 
malice  aforethought:  People  v.  Davli,  73  Cal. 
355.  A  conviction  on  an  indictment  charging 
the  murder  of  Leong  Chin  will  not  be  reversed 
because  the  evidence  shows  the  deceased's 
name  to  have  been  Leong  Chung,  where  the 
record  does  not  purport  to  contain  all  the 
evidence,  as  in  such  case  deceased  will  be 
presumed  to  have  borne  both  names:  People  v. 
Leonj/Sin;/,  77  Id.  117. 

Prosecution  need  not  call  all  persons 
present  at  homicide.  —  On  a  trial  for 
murder,  the  prosecution  is  not  required  to 
call  a.5  its  own  witnesses  all  persons  who  are 
shown  to  have  been  present  at  the  homicide: 
People  v.  Biia/i,  71  Cal.  602.  And  a  denial  of 
a  motion  made  by  the  defendant  after  the 
prosecution  had  rested,  for  an  order  requiring 
the  prosecution  to  call  and  examine  as  wit- 
nesses certain  persons  who  were  shown  by  the 
testimony  of  one  of  the  witnesses  for  the  prose- 
cution to  have  been  present  at  the  time  of  the 
homicide,  is  not  error:  People  v.  lioberlson,  67 
Id.  046. 

Evidence  generally:  See  People  v.  Gon- 
zales, 71  Cal.  569;  People  v.  Bowers,  decided 
June  14,  1888.  Error  in  permitting  the  wife 
of  the  defendant,  to  testify  in  favor  of  the  prose- 
cution, against  his  objection,  is  cured,  if  the 
defendant  subsequently  voluntarily  testifies  to 
substantially  the  same  effect:  People  v.  Kctclium, 

73  Id.  635.  Evidence  of  the  measurements  of 
certain  foot-prints  found  in  the  vicinity  of  the 
place  of  the  homicide,  and  corresponding  with 
the  foot-prints  of  the  defendant,  made  respec- 
tively about  live  days  and  two  weeks  after  the 
date  of  the  homicide,  is  admissible:  People  v. 
McCurdy,  68  Id.  576.  A  remark  made  by  the 
court,  in  explanation  of  a  ruling  admitting  evi- 
dence of  the  defendant's  flight,  that  "flight  is 
an  evidence  of  guilt,"  will  not  be  held  mislead- 
ing, wlien  the  court  immediately  states  that  it 
does  not  intend  to  make  any  intimation  as  to 
the  defendant's  guilt,  and  subsequently  cor- 
rectly instructs  the  jury  as  to  the  purpose  and 
effect  of  evidence  of  flight:    People  v.  Giancoli, 

74  Id.  642.  Verdict  of  conviction  will  not  be 
reversed  on  the  ground  that  it  is  not  warranted 
by  the  evidence,  when  there  is  testimony  in 
the  case  which,  if  credited  by  the  jury,  de- 
manded from  them  the  verdict  rendered:  Peo- 
ple V.  Brad;/,  72  Id.  490;  see  People  v.  Bezi/,  73 
Id.  186.  lit  is  not  error  to  deny  the  defendant 
permission  to  show  that  the  deceased  was  iu 
the  habit  of  usiug  intoxicating  liquors  to  ex- 
cess: People  V.  Moan,  65  Id.  532.  The  refusal 
to  admit  in  evidence  a  paper  claimed  by  the 
counsel  for  the  defendant  to  be  tlie  testimony 
taken  at  the  coroner's  inquest,  is  not  error, 
when  there  is  nothing  to  show  that  the  paper 
was  such  testimony,  except  the  statement  of 
the  counsel  offering  it,  and  the  record  fails  to 
show  wliat  it  contained:  People  v.  Lee  Sure  Bo, 
72  Id.  623.     An  erroneous  admission  of  evi- 
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dence,  which  cannot  prejudice  the  defendant, 
will  not  warrant  a  reversal:  People  v.  Boxvers, 
decided  June  14,  1888;  People  v.  Broivn,  70  Id. 
573.  Evidence  of  a  quarrel  between  the  de- 
fendant and  deceased,  and  of  a  threat  made  by 
the  deceased,  though  occurring  several  years 
before,  is  admissible  to  show  malice:  People  v. 
Broivn,  supra.  As  to  evidence  to  impeach  a 
witness,  or  .show  his  hostility,  see  People  v.  De 
Wilt,  GS  Id.  584;  People  v.  Lee  Chuck,  74  Id.  30. 

Dying  declarations:  See  People  v.  Irioin, 
77  Cal.  4'J4;  People  v.  Farmer,  11  Id.  1.  Dying 
declarations,  to  be  admissible,  must  relate  to 
the  act  of  killing  or  to  the  circumstances  imme- 
diately attending  it  and  forming  part  of  the?-cs 
gesia;:  People  v.  Fonj  Ah  Sinrj,  70  Id.  8;  and 
are  admissible  only  as  to  those  things  to  which 
the  deceased  would  have  been  competeut  to 
testify  if  sworn  as  a  witness  in  the  case.  They 
must  relate  to  facts,  and  not  to  mere  matters 
of  opinion,  and  where  the  declaration  was,  "  I 
think  that  this  man,  Henry  Wasson,  the  de- 
fendant, is  the  man  who  shot  me,"  it  is  the 
expression  of  an  opinion,  and  not  competent 
evidence:  Peoples.  Wcvison,  G5  Id.  538.  A  dec- 
laration made  in  reference  to  the  homicide  a 
few  moments  before  the  death,  and  immedi- 
ately preceding  a  statement  to  the  effect  that 
he  knew  he  was  about  to  die,  is  admissible  as 
a  dying  declaration:  People  v.  Lee  Sare  Bo,  72 
Id.  62."J:  and  a  statement  by  the  deceased  that 
the  defendant  shot  him,  if  made  almost  eo  in- 
stanti  the  firing  of  the  fatal  shot,  and  before 
the  defendant  had  proceeded  farther  than 
across  the  street  from  the  place  of  the  homi- 
cide, is  admissible  in  evidence,  although  such 
statement  was  not  made  in  the  immediate 
presence  of  the  defendant:  People  v.  Wonrj  Ah 
Foo,  GO  Id.  ISO;  but  statements  of  the  deceased 
made  several  days  after  the  shooting  form  no 
part  of  the  res  r/estm,  and  are  not  admissible  in 
evidence:  People  v.  WasHon,  Go  Id.  538.  Where, 
after  the  infliction  of  the  mortal  wound,  the 
deceased  was  informed  by  the  attending  phy- 
sician that  he  was  about  to  die,  and  on  the 
following  day  expressed  a  desire  to  make  a 
dying  declaration,  the  opening  sentence  of 
which  was  as  follows:  "I,  Fernando  Asero, 
believing  I  am  about  to  die,  do  make  this  my 
dying  statement,"  the  declaration  is  made  tin- 
der a  sense  of  impending  death,  and  is  prop- 
erly admitted  in  evidence:  People  v.  Ramirez, 
73  Id.  403;  see  Peofde  v.  Bradxj,  72  Id.  490. 
Where  dying  declarations  of  the  deceased  have 
been  reduced  to  writing,  parol  evidence  is 
admissible  to  show  the  condition  of  deceased 
when  the  declarations  were  made.  Such  evi- 
dence does  not  add  to  or  contradict  the  written 
statement:  People  v.  Fong  Ah  Sing,  70  Id.  8. 
A  statement  in  a  dyiug  declaration  discon- 
nected from  the  context,  and  contradictory  to 
the  general  import  thereof,  is  inadmissible  in 
evidence,  unless  the  whole  of  the  context  is 
given:  Id.  A  witness  for  the  prosecution  can- 
not testify  as  to  his  understanding  of  the 
meaning  of  words  used  by  the  deceased,  or  to 
the  inferences  drawn  by  him  from  the  sur- 
rounding circumstances  as  to  the  state  of  feel- 
ing between  the  deceased  and  the  defendant; 
but  the  error  in  admitting  such  evidence  is 
cured  if  the  court  subsequently  orders  it 
stricken  out,  and  instructs  the  jury  not  to 
consider  it:  People  v.  French,  69  Id.  169. 

Clothing  worn  by  deceased:  See  People 


v.  Majors,  65  Cal.  138.  Where  death  was  caused 
by  stabbing  with  a  knife,  the  clothing  of  the 
deceased  covering  the  portion  of  his  body  where 
the  wound  was  inflicted  is  admissible  in  evi- 
dence as  part  of  the  res  gesice,  for  the  purpose 
of  showing  the  violence  of  the  blow  and  the 
course  or  direction  of  the  incision:  People  v. 
Knapp,  71  Id.  1.  At  the  trial,  and  after  the 
testimony  had  been  closed,  and  after  the  argu- 
ments of  counsel  and  instructions  by  the  court, 
the  jury,  at  their  own  request,  inspected  cer- 
tain articles  of  apparel  referred  to  in  the  evi- 
dence, and  worn  by  the  defendant  and  the 
prosecuting  witness  on  the  day  of  the  alleged 
homicide.  No  objection  was  made  by  the 
prosecution  or  defense  to  this  action.  It  was 
held  that  it  would  bo  presumed  tlie  inspection 
was  made  by  consent  of  all  parties:  People  v. 
McCurdy,  68  Id.  576;  see  People  v.  Alahoney, 
11  Id.  529. 

Evidence  of  immoral  cliaracter  of  de- 
fendant: See  People  v.  Uogers,  71  Cal.  565. 
In  a  prosecution  for  murder,  the  admission  of 
evidence  tending  to  show  that  the  defendant 
was  a  person  of  immoral  character  is  without 
prejudice,  if  the  defendant  when  a  witness  iu 
his  own  behalf  testifies  substantially  to  the 
same  efifect:  People  v.  Daniels,  70  Id.  521. 

Alibi.  —  The  defense  of  an  alihi,  being  ex- 
trinsic, and  not  arising  out  of  the  res  gestce, 
must  be  proved  by  a  preponderance  of  evi- 
dence: People  V.  Lee  Sare  Bo,  72  Cal.  623. 

Instructions:  See  People  v.  Boivers,  June 
14,  1888.  Where  there  is  no  conflict  in  the 
evidence  as  to  the  homicide  being  murder,  the 
court  may  so  instruct  the  jury:  People  v.  Wong 
Ah  Foo,  69  Id.  180.  But  an  instruction  that 
the  killing  of  the  deceased  was  not  disputed 
by  the  defense,  is  erroneous,  when  no  such  ad- 
mission on  the  part  of  the  defendant  was  made 
on  the  trial,  nor  was  involved  in  the  theory  of 
the  defense:  People  v.  Lee  Chuck;  74  Id.  30. 
But  an  instruction  which  assumes  the  fact  of 
the  killing,  or  expresses  an  opinion  upon  the 
weight  of  the  evidence  tending  to  show  it, 
will  not  be  presumed  erroneous,  where  there 
is  no  conflict  in  the  evidence  contained  in  the 
record  as  to  the  fact  of  the  killing:  Seople  v. 
Lee  Sare  Ba,  72  Id.  623.  And  where  there  is 
proof  of  deliberation  and  premeditation  on  the 
part  of  the  prisoner,  it  is  proper  to  charge  that 
"where  a  person  deliberately,  premeditatedly, 
and  unlawfully  kills  another,  he  is  presumed 
to  do  so  with  express  malice ":  People  v. 
Cox,  76  Id.  281.  In  the  charge  to  the  jury, 
the  court,  after  correctly  instructing  them 
upon  the  subject  of  reasonable  doubt,  said: 
"But  mere  probabilities  of  innocence  or 
doubts,  however  reasonable,  which  beset  some 
minds  on  all  occasions,  should  not  prevent  a 
verdict  "  of  guilty.  It  was  held  that  the  in- 
struction, although  ambiguous,  could  not  have 
misled  the  jury:  People  v.  Lee  Sare  Bo,  72  Id. 
623. 

188.  Malice.  — It  is  the  province  of  the 
jury,  under  appropriate  instructions  from  the 
court,  to  pass  upon  the  question  of  malice,  and 
determine  the  degree  of  the  ofi^ense:  People  v. 
Martinez,  66  Cal.  278.  When  no  considerable 
provocation  for  the  killing  appears,  malice  is 
implied;  and  if  the  killing  is  with  malice,  it  is 
unlawful:  People  v.  Kiiapp.  71  Id.  1;  Peoplex. 
Hamhlin,  68  Id.  101;  see  People  v.  Samuels,  66 
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Id.  99.  In  such  a  case,  where  the  commission 
of  the  homicide  by  the  defendant  is  proved, 
the  law  pi'esumes  it  to  have  been  done  with 
malice,  and  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse 
it,  devolve  upon  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that  it 
only  amounted  to  manslaughter,  or  that  the 
defendant  was  justifiable  or  excusable:  People 
V.  Bush,  71  Id.  G02;  People  v.  Knapp,  71  Id.  1. 
Where  the  defendant  was  convicted  of  the 
crime  of  murder  of  the  second  degree,  and  the 
evidence  showed  that  he  struck  the  deceased 
two  or  three  blows  with  his  fist,  from  which 
death  ensued,  but  it  was  not  shown  that  he 
intended  to  kill  deceased,  an  instruction  that 
he  was  liable  for  all  possible  consequences 
of  his  act  is  error:  People  v.  Munn,  G5  Id. 
211.  An  instruction  that  "every  i^erson  is 
presumed  to  intend  what  his  acts  indicate  his 
intention  to  have  been,  and  if  the  defendant 
fired  a  loaded  pistol  at  the  deceased  and 
killed  him,  tlie  law  presumes  that  the  defend- 
ant intended  to  kill  the  deceased;  and  unless 
the  defendant  can  show  that  his  intention 
was  other  than  his  act  indicated,  the  law  will 
not  hold  him  guiltless,"  is  proper:  People  v. 
Langton,  67  Id.  427.  On  a  trial,  the  evi- 
dence of  the  prosecution  showed  that  the  de- 
fendant at  the  time  of  the  homicide  was  incased 
in  a  coat  of  armor,  and  was  armed  with  several 
pistols.  To  explain  this  fact,  tlie  defendant, 
for  the  purpose  of  showing  that  he  had  reason 
to  believe  that  his  life  was  in  danger,  and  that 
he  had  armed  himself  for  his  own  protection, 
offered  to  prove  that  certain  societies  of  which 
the  deceased  was  a  member  had  threatened 
his  life,  and  that  he  knew  of  the  fact;  it  was 
held  that  the  evidence  was  admissible:  People 
V.  Lee  Chuck,  74  Id.  30. 

189.  Degrees  of  raurder:  See  note  to 
section  192,  post.  Under  this  section,  to  con- 
stitute murder  of  the  first  degree,  the  kill- 
ing must  be  premeditated,  except  when  done 
in  the  perpetration  of  certain  felonies  and  ac- 
companied with  express  malice,  proved  by 
circumstances  independent  of  the  killing. 
Where  the  intention  to  kill  is  proved  by  the 
circumstances  preceding  or  connected  with 
the  homicide,  there  is  no  question  of  im- 
plied malice;  and  unless  the  express  malice  is 
afiirmatively  proved,  the  defendant  cannot  be 
convicted  of  murder  of  the  first  degree,  even 
though  his  commission  of  the  homicide  is 
proved,  and  there  is  no  evidence  that  it  is 
manslaughter,  or  that  the  killing  was  justifia- 
ble or  excusable.  In  such  a  case,  the  verdict 
should  be  guilty  of  murder  in  the  second  de- 
gree: People  V.  Knapp,  71  Cal.  1.  An  errone- 
ous instruction  to  the  efTect  that  a  certain  act 
would  constitute  murder  in  the  second  degree, 
whereas  it  might  amount  to  manslaughter  only, 
is  immaterial,  if  the  defendant  is  convicted  of 
murder  in  the  first  degree:  People  v.  O'Heal, 
G7  Id.  378;  see  People  v.  Robertson,  67  Id.  646. 
As  between  nmrder  in  the  second  degree  and 
manslaughter,  the  drunkenness  of  tlie  offender 
can  form  no  legitimate  matter  of  inquiry:  Peo- 
ple V.  LaiKjtoti,  67  Id.  427.  As  to  tlio  effect 
of  voluntary  intoxication  on  the  degree  of  the 
crime,  see  People  v.  Williams,  lb  Id.  306. 


190.     Fixing  penalty.  —  In  a  prosecu- 


tion for  murder,  the  court  instructed  the  jury, 
in  effect,  that  if  they  found  the  defendant 
guilty  of  murder  in  the  first  degree,  and 
further  found  some  extenuating  fact  or  cir- 
cumstance, it  was  within  their  discretion  to 
pronounce  such  a  sentence  as  would  relieve 
the  defendant  of  the  extreme  penalty  of  the 
law;  but  that  in  the  absence  of  any  extenu- 
ating fact  or  circumstance,  it  waa  their  duty 
to  find  a  simple  verdict  of  guilty  of  murder  in 
the  first  degree,  and  leave  with  the  law  the  re- 
sponsibility of  fixing  the  punishment.  Such 
an  instruction  is  proper:  People  v.  Bricl;  G8 
Cal.  190.  On  the  trial,  the  jury,  after  agree- 
ing upon  a  verdict  of  murder  in  the  first  de- 
gree, differed  as  to  the  penalty.  They  were 
then  instructed  as  to  their  right  to  fix  the  pen- 
alty at  death  or  imprisonment  for  life,  or  to 
return  a  verdict  without  affixing  the  penalty. 
The  court  did  not  directly  inform  them  that,  if 
they  returned  a  verdict  without  declaring  the 
punishment  it  would  be  required  to  pronounce 
a  judgment  inflicting  the  penalty  of  death,  but 
it  gave  them  to  understand  that  such  would 
be  tlie  legal  effect  of  tho  verdict.  The  jury 
thereupon  returned  a  verdict  of  murder  in  the 
first  degree  without  declaring  the  punishment. 
It  was  held  that  the  jury  were  not  misled  as 
to  the  effect  of  the  verdict:  People  v.  French, 
69  Id.  169;  see  People  v.  McCurdy,  68  Id.  576. 
Where  the  defendant  was  convicted  of  murder 
in  tho  second  degree,  and  recommended  to 
the  mercy  of  the  court,  who  sentenced  him  to 
imprisonment  for  life,  the  judgment  cannot  bo 
reversed  on  the  ground  that  tho  punishment 
was  excessive:  Peoples.  Huff,  72  Id.  117. 

192.  Manslaughter:  See  ante,  note  to 
section  189;  People  v.  Kermujhan,  72  Cal.  609. 
Where  a  defendant  is  held  to  answer  before  the 
committing  magistrate  for  manslaughter,  on 
testimony  which  tends  to  show  him  guilty  of 
murder,  the  district  attorney  may  file  an  infor- 
mation against  him  for  tho  latter  offense;  and 
such  action  by  the  district  attorney  cannot  be 
considered  as  prejudicial  to  the  defendant,  al- 
though on  the  trial  he  is  convicted  of  manslaugh- 
ter only:  People  v.  Glancoli,  74  Id.  042.  Tho 
distinction  between  murder  and  manslaughter 
lies  in  the  presence  or  absence  of  malice:  Peo- 
ple V.  Samsels,  66  Id.  99.  An  erroneous  instruc- 
tion as  to  what  is  necessary  to  reduce  an  unlaw- 
ful killing  from  murder  to  manslaughter  will  not 
warrant  a  reversal,  if  the  defendant  was  only 
convicted  of  manslaughter:  People  v.  Su^iJ't,  66 
Id.  348.  A  defendant  was  charged  with  the 
crime  of  murder,  and  convicted  of  murder  of  the 
second  degree.  The  court  instructed  the  jury 
that  "  insulting  words,  gestures,  or  actions,  will 
not  reduce  an  unlawful  killing  from  murder  to 
manslaughter,  unless  the  gestures  or  actions 
arc  such  as  to  reasonably  induce  tho  belief  of 
danger  to  life,  or  of  great  bodily  harm,  in  tho 
mind  of  the  party  against  whom  they  arc 
used."  It  was  held  that  if  the  defendant  rea- 
sonably believed  from  the  "actions  used "  that 
ho  was  in  danger  of  losing  his  life,  or  of  receiv- 
ing great  bodily  harm,  tho  killing  of  his  assail- 
ant was  justifiable,  and  as  there  was  testimony 
before  tlic  jury  upon  which  they  might  have 
found  a  verdict  of  manslaughter,  tho  instruc- 
tion was  erroneous:  People  v.  Bij/iins,  65  Id. 
564.  Tho  refusal"  of  the  court  to  instruct 
the  jury  that   they  may  return  a  verdict  of 
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manslaughter,  is  not  error,  if  the  evidence 
clearly  shows  that  the  crime  committed  was 
not  manslaughter:  People  v.  Lee  Gam,  G9  Id. 
552. 

197.  Self-defense:  See  People  v.  Bennett, 
65  Cal.  267;  People  v.  Ttircotts,  C5  Id.  126; 
People  V.  Prencli,  09  Id.  169;  People  v.  Gon- 
zales, 71  Id.  509.  To  warrant  a  verdict  of  justi- 
fiable homicide,  it  is  not  enough  for  the  jury 
to  believe  that  the  defendant  at  the  time  of  the 
killing  had  an  apparent  and  reasonable  ground 
to  apprehend  great  bodily  harm  or  death  at  the 
hands  of  the  deceased;  they  must  further  be 
of  opinion,  from  the  evidence,  that  the  defend- 
ant entertained  such  belief  and  acted  upon  it: 
People  V.  Gonzales,  71  Id.  569;  People  v.  De 
Witt,  68  Id.  584.  And  an  instruction  which 
excludes  from  the  consideration  of  the  jury 
the  question  whether  or  not  the  defendant  had 
apparently,  to  his  comprehension  as  a  reason- 
able man,  the  means  at  hand  to  avoid  killing 
his  assailant  without  incurring  imminent  dan- 
ger of  losing  his  own  life,  or  of  having  great 
bodily  harm  done  to  his  person,  is  erroneous: 
People  \.  Gonzalez,  11  Id.  509.  An  instruction 
that  a  person  "cannot  in  any  case  justify  killing 
another  by  a  pretense  of  necessity,  unless  he 
was  wholly  without  fault  in  bringing  that  ne- 
cessity on  himself,"  is  erroneous:  Id.  So  an 
instruction  that  the  necessity  for  the  killing 
"must  be  apparent,  actual,  imminent,  abso- 
lute, and  unavoidable,"  is  contradictory  and 
misleading:  Id.  Where  the  killing  occurred 
during  an  assault  upon  the  defendant  brought 
about  by  his  own  misconduct,  he  must,  in  order 
to  justify  the  killing  as  an  act  of  self-defense, 
have  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  act  was 
committed,  provided  he  could  do  so  with  safety: 
People  v.  Robertson,  67  Id.  646.  A  person  who 
expects  to  be  attacked  is  not  always  com- 
pelled to  employ  all  the  means  in  his  power 
to  avert  the  necessity  of  self-defense  before 
he  can  exercise  the  right  of  killing  his 
assailant:  People  v.  Gonzales,  71  Id.  569;  see 
People  V.  Scott,  69  Id.  69.  A  defendant  may 
justify  a  killing,  although  he  was  the  assailant, 
if  he,  in  good  faith,  endeavors  to  decline  any 
further  struggle  before  the  act  of  homicide  is 
committed;  and  it  is  no  answer  to  an  objection 
that  a  different  instruction  was  given,  to  show 
that  in  another  part  of  the  charge  the  law  was 
correctly  stated:  People  v.  Bush,  65  Id.  129. 
In  suf  h  a  case,  an  instruction  that  in  order  to 
justify  the  homicide  the  defendant  must  in 
good  faith  have  endeavored  to  retire  from  the 
struggle  before  the  homicide  was  committed, 
is  substantially  in  the  language  of  section  197, 
subdivision  3,  of  the  Penal  Code,  and  therefore 
not  erroneous:  People  v.  Daniels,  70  Id.  521.  An 
instruction  as  to  what  will  constitute  a  justifi- 
able homicide  by  a  j)erson  engaged  in  mortal 
combat  is  not  erroneous,  although  it  omits  any 
reference  as  to  whether  the  defendant  was  the 
assailant  or  not,  when  the  evidence  shows  that 
the  defendant  was  not  the  assailant:  People  v. 
GiancoU,  74  Id.  642. 

198.  Fear.  — An  instruction  that  bare  fear 
of  an  assault  will  not  justify  homicide,  nor  the 
fear  that  the  deceased  was  about  to  commit  a 
felony,  is  not  error:  People  v.  Samsels,  66  Cal. 
99.    But  if  from  the  "actions  used  "  by  the  as- 


sailant, the  defendant  reasonably  believed  that 
he  was  in  danger  of  losing  hi.s  life,  or  of  re- 
ceiving great  bodily  harm,  the  killing  of  his 
assailant  is  justifiable:  People  v.  Bifjrjins,  65  Id. 
564.  Upon  cross-examination  of  a  witness  for 
the  prosecution  on  an  indictment  for  murder, 
it  is  not  error  for  the  court  to  sustain  an  ob- 
jection to  questions  regarding  the  desperate 
character  of  the  deceased,  and  a^  to  what  the 
witness  had  told  the  defendant  of  threats  made 
by  deceased  against  defendant  some  time  before 
the  homicide,  where  such  matters  had  not  been 
inquired  into  on  the  direct  examination:  People 
V.  Forsythe,  65  Id.  101. 

211.  Robbery.  —  Where  an  information 
for  robbery  charges  ' '  that  the  property  taken 
was  the  personal  property  in  the  possession  of 
one  Frederick  Schwartz,  and  that  it  was  taken 
from  the  person  and  against  the  will  of 
Schwartz,"  this  is  a  sufficient  averment  that 
the  property  belonged  to  Schwartz,  and  that  it 
was  taken  from  him  by  the  defendant:  People 
V.  Hicks,  66  Cal.  103.  An  information  de- 
scribing the  property  taken  as  a  specified 
amount  of  "lawful  money  of  the  United 
States,"  is  not  defective  for  not  further  de- 
scribing the  property  as  personalty:  People  v. 
Riley,  75  Id.  98;  and  where  it  alleges  that  the 
robbery  was  "accomplished  by  means  of  force 
and  fear,"  an  allegation  that  it  was  accom- 
plished "  against  the  will "  of  the  person  robbed 
is  unnecessary:  Id.  A  defendant  was  charged 
with  robbery.  The  prosecution  was  permitted 
to  introduce  evidence  of  a  statement  made  by 
the  person  alleged  to  have  been  robbed,  that 
he  had  been  "knocked  down  and  robbed." 
The  statement  did  not  show  of  what  he  had 
been  robbed,  or  who  had  knocked  him  down 
and  robbed  him,  and  was  made  some  time 
after  the  occurrence,  and  not  in  the  presence 
of  the  defendant.  The  person  alleged  to  have 
been  robbed  testified  that  he  thought  he  had 
been  knocked  down,  and  that  his  watch  had 
been  taken  from  him,  but  was  not  certain. 
He  did  not  state  when,  where,  or  by  whom 
the  alleged  robbery  was  committed.  It  was 
held  that  the  admission  of  the  evidence  as  to 
the  statement  was  erroneous:  People  v.  EJtring, 
65  Id.  135.  Whex-e  the  defendant  is  charged 
with  and  convicted  of  robbery,  an  erroneous 
instruction  respecting  the  crime  of  larceny 
will  not  warrant  a  reversal,  where  the  court 
properly  instructed  the  jury  in  regard  to  the 
crime  of  robbery:  People  v.  Riley,  65  Id.  107. 
An  instruction,  "You  may  find  a  verdict 
against  the  defendant,  guilty  as  charged  in 
the  indictment,  of  the  crime  of  robbery,  or 
you  may  find  a  verdict  of  grand  larceny,  or 
you  may  find  a  verdict  of  acquittal,  as  j'ou 
may  deem  proper  under  the  instructions  which 
I  have  given,"  is  not  erroneous,  though  the 
jury  were  not  told  that  they  could  not  find 
any  other  verdict,  the  court  not  having  been 
requested  to  instruct  them  that  they  could: 
People  V.  Robinson,  65  Id.  136. 

Conspiracy  to  rob:  See  People  v.  Ward, 
77  Cal.  113;  People  v.  Bentley,  77  Id.  7.  A 
conspiracy  to  compel  a  third  person  to  sign  a 
bank  check,  and  then  take  it  from  him  by 
force,  is  a  conspiracy  to  rob:  People  v.  Rich- 
ards, 61  Id.  412. 

Former  conviction  of  another  ofifense. 
—  A    conviction    of    assault    with    a    deadly 
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weapon  is  not  a  bar  to  a  prosecution  for  an 
attempt  to  commit  robbery,  committed  at  the 
same  time  and  place:  Peojple  v.  Bentleij,  77 
Cal.  7. 

2 13.  Punishment.  —  A  defendant  fonnd 
guilty  of  an  assault  with  intent  to  commit 
robbery,  and  a  prior  conviction  of  grand  lar- 
ceny, may  be  punished  by  imprisonment  in  the 
state  prison  for  any  term  of  yoars  not  less 
than  ten:  People  v.  Brooks,  65  Cal.  295.  As 
to  when  a  judgment  imprisoning  defendant  for 
fifty  years  is  not  excessive,  see  People  v. 
Clai-y,  72  Id.  59. 

217.  Assault  to  commit  murder  — 
Intent.  —  In  a  j)rosecution  for  an  assault  with 
a  deadly  weapon,  with  intent  to  commit  mur- 
der, if  the  evidence  shows  that  the  defendant 
at  the  time  of  the  assault  was  so  far  in  posses- 
sion of  his  mental  faculties  as  to  be  capable  of 
knowing  that  the  act  constituting  the  assault 
was  wrong,  any  particular  defect  of  under- 
standing which  miglit  cause  him  more  readily 
to  give  way  to  passion  than  a  man  ordinarily 
reasonable  cannot  be  considered  l)y  the  people 
for  any  purpose:  People  v.  Beam,  GG  Cal.  394. 
Where  it  appears  from  the  evidence  that  the 
defendant  discharged  both  barrels  of  his  gun 
at  the  person  assaulted,  shooting  him  in  the 
face  and  putting  out  one  of  his  eyes,  the  court 
may  instruct  the  jury  that  "in  this  case,  the 
assault  being  admitted,  you  must  determine 
from  the  evidence  wliether  it  was  committed 
with  the  unlawful  intent  to  kill  the  person  as- 
saulted ":  People  v.  McFadden,  65  Id.  445. 

Present  ability.  —  Although,  under  sec- 
tion 240  of  this  code,  an  essential  element  of 
the  crime  of  assault  with  intent  to  commit 
murder  is  a  "present  ability"  to  do  it,  yet 
where  the  evidence  shows  without  conflict 
that  whoever  committed  the  assault  for  which 
the  defendant  is  indicted  did  have  the  present 
ability  to  inflict  and  did  in  fact  inflict  the 
injury,  an  omission  to  instruct  as  to  such  ele- 
ment is  harmless:  People  v.  Leong  Yune.  Gun, 
11  Cal.  636. 

Indictment  and  information.  — An  ex- 
amination and  commitment  by  a  magistrate 
is  sufficient  to  authorize  a  proceeding  by 
information  for  the  crime  of  an  assault  with  a 
deadly  weapon  with  intent  to  commit  murder: 
People  V.  Wheeler,  65  Cal.  77.  An  information 
which  charges  an  assault  with  a  deadly  weapon 
with  intent  to  murder  does  not  charge  two  of- 
fenses: People  V.  Beam,  66  Id.  394.  The  in- 
dictment charging  the  defendant  with  the 
crime  of  an  assault  to  murder,  and  alleging 
that  the  defendant  unlawfully  and  feloniously 
made  an  assault  upon  one  Smith,  and  shot  him 
with  unlawful  and  felonious  intent,  and  of 
malice  aforethought,  to  kill  and  murder,  is 
Buflicient:  People  v.  AIcFadden,  65  Id.  445. 
And  so  is  an  information  eliarging  a  defendant 
with  having  made  a  felonious  assault  with  a 
deadly  weapon,  to  wit,  a  loaded  pistol,  with  in- 
tent to  kill  and  murder,  and  containing  proper 
averments  as  to  time  and  place:  People  v.  Val- 
larino,  66  Id.  228. 

Evidence.  —  In  a  prosecution  for  an  as- 
sault with  intent  to  murder,  a  Avitness  who 
was  present  at  the  time  of  the  alleged  assault 
may  testify  as  to  whether  the  defendant  ap- 
peared rational  or  irrational  at  that  time,  not- 


withstanding he  has  not  first  shown  himself  to 
be  an  intimate  acquaintance  of  the  defendant: 
People  v.  Lavelle,  71  Cal.  351.  In  such  a  case, 
evidence  of  the  drunkenness  of  the  defendant 
must  be  received  by  the  jury  with  great  cau- 
tion, and  can  be  considered  by  them  only  for 
the  jjurpose  of  determining  the  degree  of  the 
crime  by  showing  that  his  mental  condition  at 
the  time  of  the  assault  incapacitated  him  from 
deliberately  forming  an  intention  to  nmrder; 
but  it  cannot  be  considered  in  determining 
whether  he  committed  an  assault  witli  a  deadly 
weapon  with  intent  to  inflict  great  bodily 
harm:  People  v.  Franklin,  70  Id.  641.  Where 
a  witness  for  the  defense  testified  that  the 
prosecuting  witness,  on  the  morning  after  the 
assault,  stated  to  him  that  ho  did  not  know 
whether  it  was  the  defendant  or  some  other 
person  who  had  committed  the  assault,  the 
question  on  cross-examination,  whether,  on  the 
evening  before,  the  prosecuting  witness  had  not 
told  him  tliat  it  was  the  defendant  who  had  as- 
saulted him,  is  proper:  People  v.  Went,  73  Id. 
345.  Evidence  of  the  acts  and  declarations  of 
a  third  partyj  tending  to  show  a  conspiracy  be- 
tween him  and  the  defendant  to  commit  the 
crime,  is  admissible  as  a  part  of  the  res  geskt: 
People  v.  Benth'i),  76  Id.  407. 

Verdict  —  Conviction  for  lesser  oflFense: 
See  note  to  section  245,  post;  People  v.  McFad- 
den, 65  Cal.  445;  People  v.  Bentley,  76  Id.  407. 
In  a  prosecution  for  an  assault  with  a  deadly 
weapon  with  intent  to  murder,  the  omission  of 
the  court  to  instruct  the  jury  as  to  its  power 
to  convict  for  a  lesser  crime  necessarily  in- 
cluded in  the  charge  is  not  error,  if  the  evi- 
dence would  not  warrant  a  conviction  for  the 
lesser  crime,  or  if  a  request  for  such  an  instruc- 
tion was  not  made  by  the  defendant:  People  v. 
Franllin,  70  Id.  641;  see  People  v.  Madden,  76 
Id.  521 .  A  verdict  linding  the  defendant  giiilty 
is  sufficient  in  form  to  convict  him  of  the  of- 
fense as  charged:  People  v.  West,  73  Id.  345. 
In  such  a  case,  injury  to  the  defendant  will 
not  be  presumed  from  the  fact  that  one  of  the 
jurors,  at  the  close  of  the  instructions,  stated 
to  the  court  that  there  was  a  disagreeuient 
among  them  as  to  the  testimony  upon  a  par- 
ticular point,  although  the  court  had  previously 
admonished  them  not  to  talk  among  themselves 
about  the  merits  of  the  case:  Id. 

236.     False     imprisonment.  —  Under 

this  section,  the  imprisonment  being  proven, 
the  law  presumes  it  unlawful,  and  it  is  for  the 
defendant  to  sliow  that  it  was  lawful:  People 
V.  McGrew,  11  Cal.  570.  A  person  cla"imiug 
to  be  entitled  to  the  possession  of  a  ti-act  of 
uninclosed  public  land,  but  to  which  he  has 
no  title  or  right  of  possession,  and  of  wliich  a 
portion  only  is  in  his  actual  occupancy,  is  not 
justified,  in  attempting  to  remove  an  alleged 
trespasser  from  the  portion  not  actually  oc- 
cupied by  him,  to  resort  to  acts  amounting  to 
a  violation  of  his  personal  liberty:  People  v. 
W/ireler,  73  Id.  252. 

Civil  action  for:  See  Ah  Fonj  v.  Sternes, 
April  23,  1S89. 

240.  Present  ability:  See  People  v. 
Dodcl,  11  Cal.  293. 

241.  Illegal  sentence.  —  Under  this 
section,  a  person  convicted  of  au  assault  can- 
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not  be  punished  by  both  fine  ami  impriaon- 
meut.  If  such  a  sentence  should  be  imposed, 
the  superior  court  before  which  the  conviction 
was  had  has  power,  within  a  reasonable  time, 
to  vacate  the  sentence,  and  impose  one  in  ac- 
cordance with  law;  and  a  delay  of  six  days 
between  the  time  of  the  first  sentence  and 
that  of  the  second  is  not  unreasonable:  Ex 
parte  Gilmorc,  71  Cal.  G24. 

Civil  action  for  assault  —  Damages: 
See  (S7.  Ores  v.  McGHshen,  74  Cal.  148;  Bumbj 
V.  Maginess,  76  Id.  532. 

243.     Punisliment  —  Jurisdiction.  — 

The  petitioner  was  convicted  of  battery  by  a 
justice  of  the  peace  for  the  township  of  Los 
Angeles,  and  adjudged  to  pay  a  fine  of  $650, 
or  1)0  imprisoned  in  the  county  jail  until  the 
fine  be  paid  in  the  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  the  fine,  and 
that  while  so  imprisoned  he  perform  labor  on 
the  streets  or  other  j)ublic  works  of  the  city  of 
Los  Angeles.  It  was  held  that  the  portion 
of  the  judgment  requiring  the  performance  of 
labor  on  the  streets  or  other  public  works 
of  the  city  of  Los  Angeles  was  beyond  the 
jurisdiction  of  the  justice,  and  therefore  void: 
Ex  parte  Kelly,  65  Cal.  154. 

245.  Intent.  —  Where  an  information 
alleges  the  assault  to  have  been  made  unlaw- 
fully and  feloniously,  an  instruction  that  the 
jury  should  find  the  defendant  guilty  as 
charged,  if  they  believed  that  he  made  the 
assault  with  a  deadly  weapon,  "as  laid  down 
in  the  information,"'  is  not  erroneous  as  ignor- 
ing the  element  of  felonious  intent:  People  v. 
Leyha,  74  Cal.  407. 

Deadly  weapon  defined.  —  A  deadly 
weapon  is  one  likely  to  produce  great  bodily 
harm.  A  knife  maybe  such  a  weapon:  People 
V.  Franhlin,  70  Cal.  641.  Whether  the  weapon 
used  in  an  assault  would  have  produced  death 
is  a  question  for  the  jury:  People  v.  McFad- 
den,  65  Id.  445;  see  People  v.  Leyha,  74  Id. 
407.  An  instruction  that  a  deadly  weapon 
"is  any  weapon  or  instrument  by  which  death 
may  be  produced,  or  would  be  likely  to  be 
produced  when  being  used  in  the  manner  in 
which  it  may  appear  it  was  used  in  the  afi'ray. 
The  jury  are  the  judges  as  to  whether  the 
weapon  was  or  was  not  a  deadly  weapon," — is 
correct:  People  v.  Rodrhjo,  69  Id.  601.  One 
who  attempts  to  commit  a  violent  injury  upon 
the  person  of  another  by  means  of  the  ex- 
plosion of  gunpowder  is  guilty  of  an  assault 
with  anleadly  weapon,  although  he  was  not 
present  when  the  explosion  occurred:  People 
V.  Pope,  66  Id.  366. 

Reasonable  apprehension  of  injury: 
See  People  v.  GukUce,  73  Cal.  226.  The  court 
refused  to  instruct  the  jury  that  they  should 
acquit  the  defendant  if  they  entertained  a  rea- 
sonable doubt  that  he  made  the  assault  under  a 
reasonable  apprehension  of  great  bodily  harm. 
It  was  held  that  the  refusal  was  proper,  as  the 
defendant  could  not  justify  the  assault  unless 
the  use  of  a  deadly  weapon  was  necessary  to 
prevent  the  injury:  People  v.  Rodrigo,  69  Id. 
601. 

Information:  See  People  v.  Marseiler,  70 
Cal.  9S.  An  information  which  avers  that  the 
instrument  with  which  the  assault  was  com- 
mitted was  a  deadly  weapon,  or  states  facts 


from  which  the  court  can  see  that  it  wa3 
necessarily  such,  sufficiently  alluges  the  deadly 
character  of  the  iustrumeut:  People  v.  Pope, 
66  Id.  366. 

Evidence. — In  a  prosecution,  if  the  de- 
fendant relics  upon  no  separate, -distinct,  or 
independent  fact,  but  confaues  his  defense  to 
the  original  transaction  on  which  the  charge  is 
founded,  with  its  accompanying  circumsta.ices, 
the  burden  of  proof  never  shifts,  but  remains 
upon  the  government  throughout  the  case  to 
prove  the  act  a  criminal  one  beyond  a  reason- 
able doubt:  People  v.  Rodrhjo,  69  Cal.  601. 
Where  an  information  charges  the  defendant 
with  an  assault  with  intent  to  murder,  and  he 
is  convicted  of  an  assault  with  a  deadly  weapon, 
the  exclusion  of  evidence  tending  to  show  his 
condition  as  to  sobriety  or  the  contrary  at  the 
time  of  the  assault  is  not  error,  as  the  offense 
of  which  the  defendant  was  convicted  does  not 
involve  the  necessity  of  proof  of  any  specific 
intent  to  commit:  People  v.  Marseiler.  70  Id. 
98.  As  to  when  evidence  of  the  defendant's 
reputation  for  peace  and  quietness  is  properly 
refused  admittance,  see  People  v.  Rodrigo,  69 
Id.  601. 

Less  offense.  —  A  defendant  may  be  con- 
victed of  an  assault  with  a  deadly  weapon 
under  an  information  charging  him  with  an 
assault  to  commit  murder:  People  v.  Bent- 
ley,  75  Cal.  407;  People  v.  Pope,  66  Id.  366. 
And  a  defendant  charged  with  the  offense 
of  assault  with  a  deadly  weapon  may  be 
convicted  in  the  superior  court  of  a  simple 
assault,  and  that  court  has  jurisdiction  to  pro- 
nounce judgment  imposing  the  punishment 
fixed  by  law  for  the  offense  of  which  he  was 
convicted:  Ex  parte  Donahue,  65  Id.  474.  In 
a  prosecution  for  an  assault  with  a  deadly 
weapon,  an  instruction  which  assumes  that 
the  jury  must  either  acquit  or  convict  the 
defendant  of  the  offense  charged,  without  in- 
forming them  that  they  could  convict  of  the 
lesser  offense  of  simple  assault,  is  not  errone- 
ous, if  no  evidence  was  offered  at  the  trial 
tending  to  show  the  commission  of  the  lesser 
offense:  People  v.  Guidiee,  73  Id.  226. 

Punisliment.  —  Since  the  amendment  of 
1874  to  this  section,  where  a  party  is  indicted 
for  an  assault  with  intent  to  commit  murder, 
and  a  verdict  is  rendered  against  him  for  an 
assault  with  a  deadly  weapon,  the  verdict  is 
sufficient  to  support  a  judgment  of  imprison- 
ment for  two  years  in  the  state  prison,  with- 
out stating  that  tlie  assault  was  made  with 
intent  to  commit  great  bodily  injurj':  People 
V.  Turner,  65  Cal.  540;  Ex  parte  Mitchell,  70 
Id.  1.  The  punishment  for  an  assault  with  a 
deadly  weapon,  provided  for  by  this  section, 
is  not  excessive,  cruel,  or  unusual,  within  the 
meaning  of  section  6  of  article  1  of  the  consti- 
tution: Id.  Where  the  petitioner  was  con- 
victed of  an  assault  with  a  deadly  weapon, 
and  sentenced  to  imprisonment  in  the  state 
prison  for  two  years,  and  to  pay  a  fine,  and 
to  be  imprisoned  in  the  same  prison  one 
day  for  every  dollar  of  the  fine,  conceding 
the  portion  of  the  judgment  providing  for 
imprisonment  as  a  means  of  enforcing  the 
fine  was  invalid,  the  sentence  of  imprison- 
ment as  a  punishment  was  valid,  and  should 
be  enforced:  Id.  As  to  when  a  punishment  is 
excessive,  and  beyond  the  jurisdiction  of  a 
court,  see  Ex  parte  Arras,  decided  March  4, 
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1889;   Ex  parte  Middleton,   decided  ^larch  4, 
18S9. 

248.  Indictment:  See  Matter  of  Kowalsky, 
73  Cal.  120. 

Placo  of  trial.  —  Section  9  of  article  1  of 
the  constitution,  providing  that  all  criminal 
prosecutions  for  libels  published  in  newspapers 
shall  be  tried  in  the  county  where  such  news- 
papers have  their  publication  office,  or  in  the 
county  where  the  party  alleged  to  be  libeled 
resided  at  the  time  of  the  alleged  publication, 
is  not  limited  to  the  cases  of  newspaper  pub- 
lishers and  proprietors  alone,  but  applies  also 
to  the  case  of  a  person  who  causes  a  libel  to  be 
published  in  a  newspaper:  Matter  of  Koicalshj, 
73  Cal.  120.     The  fact  that  the  newspaper  in 


which  the  libel  is  alleged  to  have  been  pub- 
lished had  its  publication  office,  and  was  pub- 
lished, in  a  place  other  than  that  laid  in  the 
indictment,  cannot  be  taken  advantage  of  in  a 
proceeding  by  habeas  corpit-i  in  bar  of  a  prose- 
cution in  the  county  as  laid  in  the  indictment: 
Id. 

Person  referred  to  in  publication.  — 
In  a  prosecution  for  libel,  the  question  to 
whom  the  alleged  libelous  publication  referred 
is  for  the  jury,  and  it  is  error  to  permit  a  wit- 
ness to  testify  thereto:  People  v.  McDovell,  71 
Cal.  194.  In  such  a  prosecution,  an  instruction 
that  the  jury  might,  if  they  thought  lit,  ignore 
the  law  defining  a  criminal  libel,  is  erroneous: 
Id. 


261.   Rape,  what  constitutes. 

Sec.  261.  Rape  is  an  act  of  sexual  intercourse,  accomplished  with  a  female 
not  the  wife  of  the  perpetrator,  under  either  of  the  following  circumstances:  — 

1.  Where  the  female  is  under  the  age  of  fourteen  years; 

2.  Where  she  is  incapable,  through  lunacy  or  other  unsoundness  of  mind, 
whether  temporary  or  permanent,  of  giving  legal  consent; 

3.  Where  she  resists,  but  her  resistance  is  overcome  by  force  or  violence; 

4.  Where  she  is  prevented  from  resisting  by  threats  of  immediate  and  great 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intoxi- 
cating, narcotic,  or  anaesthetic  substance,  administered  by  or  with  the  privity 
of  the  accused; 

5.  Where  she  is  at  the  time  unconscious  of  the  nature  of  the  act,  and  this 
is  known  to  the  accused; 

6.  Where  she  submits  wxler  the  belief  that  the  person  committing  the 
act  is  her  husband,  and  this  belief  is  induced  by  any  artifice,  pretense,  or 
concealment  practiced  by  the  accused,  with  intent  to  induce  such  belief. 
[Amendment  approved  March  16,1889;  Statutes  and  Amendments  1889^223.'] 

Notes  of  Deci.sioss  AprLiCABLE  to  Sections  261-2G7. 


261.     Consummation  of  offense.  — The 

consummation  of  the  offense  may  be  shown  by 
circumstances  and  surroundings:  People  v. 
Maye.^,  GG  Cal.  597. 

Consent.  —  A  conviction  of  an  assault  with 
intent  to  commit  rape  upon  a  girl  under  ten 
years  of  age  may  bo  had  without  showing  her 
want  of  consent  to  the  assault:  People  v.  Gor- 
don, 70  Cal.  4G7.  A  girl  under  ten  years  of 
ago  is  presumed  incapable  of  consenting  to  an 
act  of  sexual  intercourse,  or  to  an  assault  with 
intent  to  commit  it:  Id. 

Information.  —  An  allegation  in  an  in- 
formation for  rape  that  the  act  was  committed 
by  force  and  violence,  and  against  the  will  and 
consent  of  the  female,  is  equivalent  to  a  state- 
ment that  she  resisted,  but  that  her  resistance 
was  overcome  bj'  violence,  or  that  she  was  pre- 
vented from  resisting  by  threats  of  immediate 
and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution;  and  under  such  an 
allegation,  evidence  that  she  resisted,  or  was 
prevented  from  resisting,  is  admissible:  People 
V.  Pacheco,  70  Cal.  473.  And  under  informa- 
tion which  alleged  that  the  defendant  com- 
mitted the  offense  "by  force  and  violence," 
and  against  the  will  of  the  prosecutrix,  and 


did  "feloniously  ravish  "  her,  evidence  is  ad- 
missible that  the  offense  was  committed  by 
means  of  an  intoxicating  or  narcotic  substance, 
administered  to  her  by  the  defendant:  People 
V.  Snyder,  75  Id.  323. 

Evidence.  —  A  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  the  prosecu- 
trix: People  v.  Maycx,  GG  Cal.  597.  And  evi- 
dence is  admissible  to  show  a  search  for  and 
flight  of  the  defendant:  Id.  Evidence  is  admis- 
sible that  the  prosecutrix  made  complaint  of 
the  injury  while  it  was  recent:  People  v.  Sny- 
der, 75  Id.  323;  People  v.  Mayes,  GG  Id.  597. 
But  the  prosecutrix  cannot  give  evidence  of 
the  particulars  of  a  complaint  made  by  lior 
shortly  after  the  assault:  People  v.  Tierneij, 
G7  Id.  51;  People  v.  Maye.%  GG  Id.  597.  The 
reason  why  the  prosecutrix  did  not  make  an 
immediate  complaint  against  the  defendant 
may  be  shown  for  the  purpose  of  rebutting  any 
unfavorable  inference  that  might  otherwise  be 
drawn  from  her  silence:  People  v.  Mayes,  G6 
Id.  597.  In  such  a  prosecution,  where  tlic  de- 
fendant is  a  brother-in-law  of  the  prosecutrix, 
the  jury  may  consider  the  relations  existing 
between  the  parties  as  tending  in  some  degree 
to  show  that  the  prosecutrix  had  a  ri^ht  to 
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trust  herself  to  the  defendant  without  fear  of 
molestation  or  harm  from  him:  Id. 

266.  Adultery. —The  act  of  1871-72, 
providing  that  in  a  prosecution  for  adultery 
the  marriage  of  the  defendant  may  be  proved 
by  the  record  of  the  marriage  certificate,  does 
not  exclude  other  evidence  in  proof  of  the  mar- 
riage: People  V.  Stokes,  71  Cal.  203.  In  such  a 
case,  evidence  that  the  real  names  of  the  par- 
ties married  dLEFered  from  the  names  given  in 
the  certificate,  is  admissible,  as  the  minister  or 
other  person  authorized  to  perform  the  mar- 
riage ceremony  is  not  requix-ed  to  guarantee 
that  the  parties  were  married  by  their  true 
names:  Id.  And  after  the  marriage  has  been 
proved,  its  continuance  is  presumed  until  a 
dissolution  by  death  or  divorce  is  affirmatively 


shown:  Id.  As  to  evidence  to  identify  persons 
named  in  the  certificate,  see  Id. 

267.    Taking  need  not  be  forcible.  — 

To  constitute  the  offcn.se  of  abduction,  the  tak- 
ing need  not  be  forcible;  it  is  sufficient  if  it 
was  brought  about  by  the  inducements  of  the 
defendant:  People  v.  Demousaet,  71  Cal.  Gil. 

Previous  unchastity.  —  In  a  prosecution 
under  this  section  for  abducting  a  female  child 
under  the  age  of  eighteen  years  for  the  pur- 
poses of  prostitution,  the  fact  that  tlie  child 
had  been  previously  imchaste  or  consented  to 
be  taken  away  is  not  a  defense,  as  the  gist  of 
the  crime  is  the  taking  away  of  the  child 
against  the  will  of  tho  person  having  lawful 
charge  of  her,  for  the  purposes  of  prostitution: 
People  v.  Bemousset,  71  Cal.  611. 


268.  Seduction. 

Sec.  268.  Every  person  who,  under  promise  of  marriage,  seduces  and 
has  sexual  intercourse  with  an  unmarried  female  of  previous  chaste  char- 
acter, is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by  both 
such  fine  and  imprisonment.  [New  section  approved  February  15,  1889; 
Statutes  and  Amendments  1889,  12.1 

269.  Intermarriage,  when  a  bar  to  proeecution. 

Sec.  269.  The  intermarriage  of  the  parties  subsequent  to  the  commission 
of  the  offense  is  a  bar  to  a  prosecution  for  a  violation  of  the  last  section; 
provided,  such  marriage  take  place  prior  to  the  finding  of  an  indictment  or 
the  filing  of  an  information  charging  such  offense.  [New  section  approved 
February  15,  1889;  Statutes  and  Amendments  1889,  13.1 

Notes  of  Decisions  Applicable  to  Sections  307-370. 


307.  Ordinance  prohibiting  opium- 
smoking. —  Section  3  of  ordinance  192  of 
tlie  city  of  Stockton,  prohibiting  two  or  more 
persons  from  assembling,  being  in,  or  remain- 
ing in  any  room  or  place  for  the  purpose  of 
smoking  opium  or  inhaling  the  fumes  thereof, 
punishes  precisely  the  same  acts  as  are  punish- 
able under  this  section;  this  section  of  the 
ordinance  is  therefore  in  conflict  with  the 
general  law  and  is  voids  Matter  of  Sic,  73  Cal. 
142. 

319.  Bond  — Time  of  payment  de- 
termined by  chance. — A  petitioner  was 
convicted  of  selling  a  lottery  ticket.  The  sup- 
posed lottery  ticket  was  one  of  a  large  num- 
ber of  bonds  issued  by  the  city  of  Brussels. 
The  bond  in  question  was  numbered  387,  and 
provided  that  the  holder  should  be  entitled  to 
the  repayment  of  the  principal,  with  interest 
thereon.  It  further  provided,  in  effect,  that  a 
certain  number  of  the  bonds  should  be  pay- 
able each  year,  and  in  order  to  ascertain  what 
particular  bonds  should  be  payable  during  a 
given  year,  an  annual  drawing  should  be  had, 
and  the  bonds  bearing  the  numbers  drawn 
thereat  should  become  due  and  paj^able.  It 
further  provided  that  the  holders  of  bonds 
bearing  tho  first  forty  numbers  drawn  should 
be  paid  premiums  ranging  from  twenty-five 
thousand  francs  for  the  first  doM^n  to  two  hun- 
dred francs  for  the  last.     Under  these  circum- 


stances, it  was  held  that  the  bond  was  not 
a  lottery  ticket  within  the  meaning  of  this 
section  and  section  321  of  the  Penal  Code: 
Ex  parte  Sliohert,  70  Cal.  682. 

325.  Owner  not  entitled  to  return  of 
tickets.  —  Where  the  tickets  are  no  longer 
required  as  evidence,  and  the  plaintiff  de- 
manded that  they  should  be  returned  to  him, 
the  defendant's  refusal  to  return  them,  on  the 
■ground  that  they  shovild  be  retained  to  pre- 
vent him  from  committing  the  offense  of  sell- 
ing them,  is  authorized  by  article  4,  section 
26,  of  the  constitution,  and  by  sections  319  to 
326  of  the  Penal  Code,  and  by  order  No.  15S7 
of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco:  Collins  v.  Lean,  68 
Cal.  284.  In  the  absence  of  any  showing  to 
the  contrarj'-,  the  officer  executing  the  warrant 
is  presumed  to  have  taken  the  tickets  before 
the  magistrate,  and  having  done  so,  they  are 
not  in  law  in  his  custody  or  under  his  control, 
but  in  that  of  the  magistrate:  Id. 

330.  Gaming  at  tan. — Under  this  sec- 
tion, an  information  for  carrying  on  and  con- 
ducting a  game  of  tan  need  not  allege  that  the 
defendant  did  so  as  an  owner  or  emploj^ee,  nor 
is  evidencs  to  that  effect  necessary  to  sustain  a 
convection  of  the  offense:  People  v.  Sa^'i  Lung, 
70  Cal.  515.  In  such  a  case,  the  articles  used 
in  carrying  on  and  conducting  the  game  are 
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part  of  the   res  gestce,  ami   admissible  in  evi-  346.     Practicing    medicine    after  cer- 

dence  in  illustration  of  the  nature  of  the  game:  tificate  revoked:  Ex  i-nrte  MrXulli/,  77  Cal. 

Id.     And  where,  on  the  trial,  a  witness   de-  1(34. 

scribed  the  game  which  he  saw  the  defendant  Malpractice,    actions   for:    See   Bute  v. 

conducting,  it  is  proper   for  another  witness  Po/i'^,  7G  Cal.  394. 

to  testify  that  the  game  described  was  tan:  Id.  Practicing  medicine  without  certificate 

A  recital  in  the  judgment  that  the  defendant  — Case  of  emergency.  —  Under  the  act  of 

was  found  guilty  of  the  offense  of  gaming  at  April  3,  IS7G,  as  amended  April  1,   1S78,  the 

tan  as  charged  in  the  information  is  equivalent  mere  fact  that  a  sick  pei'son  has  been  given 

to  a  recital  that  the  defendant  was  found  guilty  upas  incurable   by  physicians  of  the  schools 

of  gaming  at  tan  by  cai-rying  on  and  conduct-  provided  for  by  the  statutes  does  not  create  a 

ing  the  same  for  money  or  its  equivalent:   Id.  case  of   emergency  authorizing  a  person  who 

Visiting  gambling-house:  See  Ex  parte  has  not  procured  a  medical  certificate  to  ron- 

Lane,  70  Cal.  587.  der  him  gratuitous  medical  services.     A  case 

of  emergency  within  the  meaning  of  the  statute  ■ 

340.     Act  limiting  rate  of  interest.  —  is  one   in  which   the   ordinary  and  qualified 

The  act  of  March  7,  ISSl,  amending  this  sec-  practioncrs  are  not  readily  obtainable:  People 

tion,  aud  making  it  a  misdemeanor  for  a  pawn-  v.  Lee  Wah,  71  Cal.  80. 
broker  to  charge  or  rc:;cive  interest  at  tlio  rate 

of  more  than  two  per  cent  per  month,  is  not  re-  353.     See  Sharon  v.  Sharon,  75  Cal.  12. 
pugnant  to  the  provision  of  the  constitution 

which   prohibits   tlie   passing   of   special  laws  370.     See   Matter  of   Kurtz,  08  Cal.    413; 

regulating  the  rate  of  interest  on  money:  Ex  Ex  parte  Lehml'uhl,  72  Id.  53. 
parte  Lichtenstein,  07  Cal.  359. 

377.    Willful  violations. 

Sec.  377.  Every  person  who  is  charged  with  a  duty  relating  to  the  regis- 
tration of  deaths,  under  chapter  three,  title  seven,  of  the  act  to  establish  a 
Political  Code,  approved  March  twelfth,  eighteen  hundred  and  seventy-two, 
who,  — 

1.  Willfully  fails  to  keep  a  registry  of  the  name,  age,  residence,  and  time  of 
death  of  a  decedent;  or, 

2.  Willfully  fails  to  register  with  the  county  recorder  a  certified  copy  of 
such  register,  as  is  provided  for  in  said  chapter;  or, 

3.  Willfully  inters,  cremates,  or  otherwise  disposes  of  any  human  body,  in 
any  city,  county,  or  city  and  county,  without  having  first  obtained  a  permit, 
as  provided  for  in  said  chapter;  or, 

4.  Willfully  grants  a  permit  for  the  interment,  cremation,  or  disposition  of 
a  dead  human  body,  without  the  certificate  provided  for  in  said  chapter;  or, 

5.  Willfully  violates  any  of  the  laws  of  this  state  relating  to  the  preserva- 
tion of  the  public  health; 

— Is  guilty  of  a  misdemeanor,  and  is,  unless  a  different  punishment  for  such 
violation  is  prescribed  by  this  code,  punishable  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.  [Amendment  approved  February  So, 
1889;  Statutes  and  Amendments  1889,  84-^ 

Notes  of  Decisions  Applicable  to  Section  377. 
Punishment.  —  The  offunsc  of  maintaining     one  thousand  dollars,  and  conseq^uently  is  nob 
a  public  nuisance  injurious  to  health  is  punish-     within  the  jurisdiction  of  justices  courts:  In  re 
able,  under  this  section,  by  iui^jrisonment  not     Kurtz,  08  Cal.  412. 
exceeding  one  year,  or  by  fine  not  exceeding 

400.   Bringing  animal  into  state  affected  with  contagious  disease. 

Sec.  400.     Any  person,  persons,  company,  or  corporation,  who  shall  bring, 

or  cause  to  be  brought,  or  aid  in  bringing  into  this  state  any  sheep,  liog,  horse, 

or  cattle  of  any  kind,  or  any  domestic  animals  of  any  kind,  knowing  tho 

same  to  be  affected  with  any  contagious  or  infectious  diseases,  shall  be  guilty 

of  a  misdemeanor.     [Amendment  approved   March  19,   1889;    Statutes   and 

Amendments  1889,  353.'\ 
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Notes  of  Decisions  Applicable  to  Sections  404-490. 


404.     See  Peoftle  v.  Richarda,  67  Cal.  417. 

424.  Embezzlement.  —  The  crime  of  em- 
bezzlement of  pul)lic  inonej's  is  extradictable 
uuder  the  treaty  between  the  United  States 
and  the  repulblic  of  Mexico  of  December  11, 
1861:  People  v.  Grai/,  66  Cal.  271.  An  indict- 
ment charging  in  effect  that  the  defendant  was 
the  tax  collector  of  Del  Norte  County  from  the 
first  Monday  ill  January,  1883,  at  12  o'clock, 
M.,  to  the  like  day  and  time  on  the  fifth  day 
of  January,  18S5;  tliat  as  tax  collector  he  had, 
on  the  fifth  day  of  January,  1885,  received  and 
collected  certain  public  money,  and  on  that 
day,  and  for  five  days  thereafter,  and  ever 
since  then,  had  wholly  and  willfully  refused 
and  omitted  to  pay  it  over  to  the  county  treas- 
urer, —  charges  but  one  offense,  and  is  sufficient 
under  this  section:  People  v.  Otto,  70  Id.  523. 
Proof  of  the  embezzlement  of  a  part  only  of 
the  amount  charged  is  sufficient  to  support  the 
information:  People  v.  Gray,  66  Id.  271.  Evi- 
dence of  similar  acts  is  admissible  to  prove  a 
guilty  knowledge  and  a  criminal  intent  in  the 
appropriation  of  the  moneys  alleged  to  have 
been  embezzled:  Id.  It  would  be  proper  for 
the  court  to  instruct  the  jury  as  to  the  pur- 
po3e3  for  which  such  evidence  is  admitted,  but 
the  failure  of  the  court  to  do  so  is  not  error 
unless  the  instruction  is  asked  for:  Id. 

427.  Fines  and  forfeitures  imposed  and 
collected  by  the  justices  of  the  peace  of  the 
city  of  Los  Angeles,  whether  imposed  for  a 
violation  of  the  laws  of  the  state  or  of  the 
ordinances  of  the  city,  should,  after  deducting 
the  costs  and  fees  of  the  officers,  be  paid  into 
the  county  treasui'y:  County  of  Los  Angeles  v. 
City  of  Los  Angeles,  65  Cal.  476. 

435.  Separate  licenses  for  city  and 
county.  — A  person  carrying  on  the  business 
of  a  liquor  dealer  in  a  city  within  a  county  is 
not  exempted  from  the  payment  of  a  license 
tax  duly  levied  by  the  board  of  supervisors  of 
a  county  by  reason  of  the  fact  that  he  has  paid 
a  license  tax  of  a  similar  kind  in  pursuance 
of  an  ordinance  enacted  by  the  municipal  au- 
thorities of  the  city:  Matter  of  Laivrence,  69 
Cal.  60S. 

447.  Information.  —  An  information  for 
an  attempt  to  commit  arson  alleging  that  the 
defendant  did,  in  the  night-time  of  a  certain 
day,  willfully,  maliciously,  and  feloniously  at- 
tempt to  burn,  with  intent  then  and  there  to 
destroy,  a  building,  the  property  of  a  desig- 
nated person,  is  sufficient:  People  y.  Giacamella, 
71  Cal.  48. 

459.    Definition  of  burglary  —  Intent. 

—  It  is  not  error  to  define  burglary  as  laid  down 
in  this  section:  People  v.  Young,  65  Cal.  225; 
nor  where  an  information  charges  a  burglary  in 
that  the  defendant  entered  the  building  with 
intent  to  commit  larceny,  to  refuse  to  charge 
the  jury  that  the  defendant  could  not  be  con- 
victed unless  he  entered  with  intent  to  com- 
mit "some  felony  ":  Id.  In  a  prosecution  in 
which  the  defendant  was  not  a  witness,  an  in- 
struction in  effect  that  the  intent  of  the  de- 
fendant in  the  commission  of  the  alleged 
offense   was   a  simple   mental   operation,  and 


that  direct  evidence  thereof  could  be  given 
only  by  the  defendant,  does  not  direct  the 
jury  to  presume  against  the  defendant  because 
he  had  not  been  a  witness:  People  v.  3Iorto>t, 
72  Id.  62. 

Construction  of  room.  —  Where  the  court 
charged  the  jury  that  to  constitute  a  room, 
the  partition  between  it  and  the  rest  of  the 
houise  need  not  extend  to  the  ceiling  or  roof  of 
the  house,  but  that  a  partition  eight  or  nine 
feet  high  from  the  floor  would  be  a  sufficient 
partition,  such  instruction  is  not  charging  a 
tact,  but  merely  stating  that  a  room  may  be 
constructed  without  a  partition  reaching  to 
the  ceiling:  People  v.  Young,  65  Cal.  225.  One 
who  enters  a  room  of  a  house  with  burglarious 
intent  enters  the  house  with  such  intent;  and 
where  the  room  was  known  as  a  ticket-office, 
it  is  properly  described  as  a  building,  "to  wit, 
the  ticket-office  ":  Id. 

Information. — The  crime  of  attempt  to 
commit  burglary  is  defined  by  statute,  and  an 
information  which  charges  the  offense  in  the 
language  of  the  statute  is  sufficient:  People  v. 
Murray,  67  Cal.  103.  An  information  charged 
that  the  defendant  burglariously  entered  the 
building  of  "oneC.  E.  Benedict,  situated  on 
Nineteenth  Avenue,  between  K  and  L  streets, 
south  of  Golden  Gate  Park,  in  the  city  and 
county  of  San  Francisco."  The  evidence 
showed  that  one  J.  S.  Benedict  was  interested 
in  the  building  with  C.  E.  Benedict.  It  did 
not  appear  that  there  was  any  other  building 
in  the  locality  which  corresponded  witli  the 
description  in  the  information.  In  such  a 
case,  the  variance  was  immaterial:  People  v. 
Bitancourt,  74  Id.  188.  An  information 
charging  that  tlie  defendant  "feloniously  en- 
tered the  house,  room,  apartment,  tenement, 
shop,  warehouse,  store,  and  building  of  the  San 
Diego  and  Coronado  Water  Company,  with 
the  intent  then,  there,  and  therein  to  commit 
larceny,"  charges  but  one  offense:  People  v. 
Henry,  77  Id.  445.  The  ownership  of  the 
property  in  such  a  case  is  sufficiently  alleged, 
though  it  is  not  stated  whether  the  San  Diego 
and  Coronado  Water  Company  is  a  corpora- 
tion or  a  partnership,  and  no  names  are  given 
of  persons  composing  the  company:  Id. 

Evidence.  —  A  conviction  for  burglary  may 
be  had  on  circumstantial  evidence,  although 
no  witness  actually  saw  the  defendant  break 
and  enter  the  burglarized  premises,  or  saw 
him  in  that  vicinity  about  the  time  the  bur- 
glary was  committed:  People  v.  Flynn,  73  Cal. 
511.  In  such  a  prosecution,  a  particular  in- 
struction to  the  effect  that  the  jury  might  con- 
vict, if  satisfied  of  the  defendant's  guilt,  will 
not  be  deemed  erroneous  when  the  instruc- 
tions, taken  as  a  whole,  clearly  state  that  the 
defendant's  guilt  must  be  established  beyond 
a  reasonable  doubt  before  a  conviction  can  be 
had:  Id.  Evidence  is  admissible  that  articles 
in  the  house  burglarized  on  the  night  of  the 
burglary  were  found  in  the  possession  of  the 
defendant  on  the  following  morning  several 
miles  from  the  place  where  the  crime  was  com- 
mited:  People  v.  Loicrie,  70  Id.  193.  And  it 
is  proper  to  instruct  the  jury,  on  the  trial  of  a 
charge  of  burglary,  that  the  case  must  be  de- 
cided by  reference  to  the  evidence  bearing 
upon  the  issues,  and  that  it  is  of  no  conse- 
quence whether  defendant  is  married  or  single: 
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People  V.  Young,  C5  Id.  £25.  As  to  evidence 
of  ownership,  see  People  v.  2IcGilver,  67  Id. 
65. 

Instructions:  See  People  v.  Morton,  72  Cal. 
C2.  An  instruction  that  the  owner  of  the 
property  stolen  had  testiiied  as  to  his  owner- 
ship of  all  the  property  recovered,  and  had 
identified  it,  but  the  evidence  showed  that  he 
had  identified  onl}'  a  portion  of  it,  is  prejudicial 
to  defendant,  and  warrants  a  reversal  of  the 
judgment  against  him:  People  v.  Casey,  05  Id. 
260. 

460.  Degree  of  crime. — Where  an  in- 
formation for  an  attempt  to  commit  burglary 
faiL  to  specify  the  degree  of  the  crime  charged 
by  not  alleging  whether  the  attempt  was  made 
in  tl;o  daytime  or  the  night-time,  a  verdict  of 
conviction  must  find  the  degree  of  the  crime  of 
■which  tlie  defendant  is  guilty;  a  mere  verdict 
of  "guilty  as  charged"  is  insufficient  under 
section  1157  of  the  Penal  Code:  People  v. 
Travers,  73  Cal.  580.  In  a  prosecution  for  the 
crime  of  burglary,  an  instruction  that  "if  the 
defendants  took  the  quilts  between  sunset  and 
sunrise,  they  committed  burglary  in  the  first 
degree,"  is  defective,  and  constitutes  substan- 
tial error,  although  there  had  been  previous 
instructions  given  which,  when  connectetl  with 
the  latter  instruction,  would  remedy  the  defect. 
The  instruction  as  given  was  without  qualifi- 
cation, and  it  would  be  unsafe  to  assume  that 
the  jury  understood  it  otherwise:  People  v. 
Casey,  65  Id.  260. 

461.  Previous  conviction  —  Punish- 
ment. —  A  defendant  found  guilty  of  burglary 
in  the  second  degree,  and  a  previous  conviction 
of  grand  larcenj-,  may  be  puniished  by  imprison- 
ment in  the  state  prison  for  a  term  of  ten  j'cars. 
People  V.  Brook.i,  65  Cal.  300. 

470.     Indictment  and  information.  — 

An  information  sufficiently  charges  a  crime  un- 
der this  section  wlien  it  alleges  that  the  defend- 
ant uttered  a  forged  instrument  with  intent  to 
defraud,  knowing  it  to  be  forged.  It  is  not 
necessary  to  aver  that  there  was  an  intent  to 
defraud  in  the  making  of  the  writing  alleged 
to  have  been  forged:  Ex  parte  Fhiley,  66  Cal. 
262.  An  indictment  for  the  forgery  of  a  will, 
by  which  the  wife  of  the  testator  was  alleged 
to  be  injured,  when  it  sets  out  the  will  which 
is  valid  on  its  face  and  which  purports  to  be- 
queatli  an  estate  to  the  wife  and  the  accused, 
though  it  does  not  show  how  the  wife  could 
be  injured  by  the  forgery,  nor  that  the  tes- 
tator had  any  estate,  is  suflicient:  People  v. 
Todd,  11  Id.  464;  where  the  information  pur- 
ports to  set  forth  the  instrument  alleged  to 
have  been  forged  in  hwc  verba,  and  a  word 
found  in  the  instrument  proved  is  omitted  from 
the  instrument  as  recited,  or  a  Mord  inserted  in 
the  instrument  as  recited  is  not  in  the  instru- 
ment proved,  the  variance  is  immaterial  if  the 
change  in  no  manner  or  for  any  purpose  alters 
the  signification:  People  v.  P/illlips,  70  Id.  161. 
Where  the  information  alleged  the  foi-gery  of 
a  promissory  note,  described  as  payable  "to 
H.  C.  Phillips,  or  order,"  and  the  note  given 
in  evidence  did  not  contain  the  word  "to" 
immediately  before  the  words  "II.  C.  Phillips, 
or  order,"  the  variance  is  immaterial:  Id. 
Evidence  and  instructions:   Seo  People 


V.  Phillips,  70  Cal.  161.  Evidence  of  tran- 
sactions, had  betwepu  the  defendant  and  the 
person  alleged  to  have  been  defrauded,  after 
the  dclivei-y  of  the  note,  is  admissible,  if 
it  tends  to  show  that  the  note  was  used  with 
a  fraudulent  intent,  and  to  secure  a  valuable 
benefit  from  the  person  to  whom  it  wais  deliv- 
ered: Id.  In  a  prosecution  for  forgery,  evidence 
is  admissible  on  the  question  of  intent  to  show 
that  in  consequence  of  protracted  intemperance 
defendant's  mental  faculties  had  been  impaired 
to  such  an  extent  as  to  deprive  him  of  the  capa- 
city to  distinguish  between  right  and  wrong, 
and  that  he  did  not  know  what  he  was  doing  at 
the  time  of  the  commission  of  the  act:  People 
v.  Blalce,  65  Id.  275. 

472.     Copy  of  decree  of  divorce.  —  A 

certified  copy  of  a  decree  of  divorce  with  the 
court  seal  attached  is  a  thing  capable  of  being 
forged,  and  i:i  a  criminal  prosecution  for  utter- 
ing such  forged  writing,  the  information  need 
not  aver  that  the  parties  to  the  divorce  pro- 
ceedings were  ever  married.  The  writing  shows 
on  its  face  that  it  may  have  been  used  to  con- 
summate a  fraud,  and  that  is  suflicient:  Ex 
parte  Finltij,  66  Cal.  202. 

484.  What  constitutes  larceny:  See 
People  v.  Pae,  CJ  Cal.  423.  A  felonious  intent 
to  steal  at  the  timo  possession  wa.j  obtained  is 
necessary:  People  v.  Pascfi'.e,  73  Id.  384;  see 
People  V.  Eastman,  77  Id.  171.  And  the  prop- 
erty alleged  to  have  been  stolen  must  have 
been  carried  away  from  the  possession  or  cus- 
tody of  the  owner,  and  have  come  into  the 
possession  cf  the  thief:  People  v.  Meyer,  75  Id. 
383.  Evidence  cf  an  attempt  to  carry  away 
property  from  the  possession  of  the  owner, 
which  attetnpt  v.-as  frustrated  by  reason  of  the 
fact  that  the  property  was  fastened  to  the 
premises  of  the  owner,  is  not  sufficient  evi- 
dence of  an  asportation  to  warrant  a  conviction 
for  larceny:  Id.  One  who  through  false  rep- 
resentations obtains  the  possession  of  personal 
property  with  the  consent  of  the  owner,  under 
a  contract  by  the  terms  of  wliich  he  acquires 
some  special  trust  or  right  therein,  but  with- 
out a  change  of  the  general  title,  is  guilty  of 
larceny,  upon  subsequently  converting  the 
same  to  his  own  use,  if  he  had  the  felonious 
intent  to  steal  the  property  at  the  time  the 
])ossession  was  obtained:  People  v.  Pa.^c/iLe,  73 
Id.  378.  The  guardian  of  an  incompetent  per- 
son in  possession  of  the  property  of  his  ward 
has  such  a  special  property  therein  as  will  sup- 
port larceny  against  one  taking  it  with  felo- 
nious intent:  Jones  v.  Jones,  71  Id.  89.  As  to 
the  effect  of  an  officer  feigning  drunkenness  and 
permitting  himself  to  be  robbed  in  order  to  de- 
tect the  author  of  certain  crimes,  see  People  v. 
Hansvlinnn,  76  Id.  460. 

Larceny  and  false  pretenses  distin- 
guished.—  When  I)}'  means  of  fraud,  con- 
si)iracy,  or  artilicc,  possession  of  property  is 
obtained  with  felonious  intent,  and  the  title 
still  remains  in  the  owner,  the  crime  is  larceny; 
but  if  the  title  as  well  as  the  possession  is  part- 
ed with, the  crime  is  that  of  obtaining  property 
by  false  pretenses:  People  v.  Pae,  66  Cal.  423. 

Information.  —  In  a  prosecution  for  lar- 
ceny, an  information,  which  alleges  that  tho 
thing  stolen  was  the  property  of  a  certain 
woman,  is  sufficient  to  sustain  a  conviction, 
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although  at  the  time  of  the  larceny  the  alleged 
owner  was  a  married  woman,  and  the  article 
Btoleu  was  bought  with  tlie  money  of  her  hus- 
band: People  V.  Watson,  72  Cal.  402.  An  in- 
dictment not  alleging  that  the  property  taken 
to  have  been  that  of  some  otlaer  person  is 
fatally  defective:  People  v.  Hanselman,  7G  Id. 
4G0. 

Possession  of  stolen  property:  See  Peo- 
ple V.  GiUierrez,  74  Cal.  81.  In  a  prosecution 
for  larcenj'',  the  weight  to  be  given  to  evidence 
that  the  defendant  was  in  the  possession  of  the 
property  recently  stolen  is  one  of  fact  for  tlie 
jury;  and  an  instruction  that  such  possession, 
supported  by  other  evidence  tending  to  show 
guilt,  is  a  strong  circumstance  tending  to  show 
guilt,  is  erroneous:  People  v.  Cline,  74  Id.  575. 
Such  possession  is  not  of  itself  si^fhcient  to  jus- 
tify a  conviction  for  larceu}',  but  is  a  circum- 
stance to  be  considered  in  connection  with 
other  suspicious  facts  in  determining  the  guilt 
or  innocence  of  the  defendant:  People  v.  Fcujan, 
66  Id.  534.  And  if  the  jury  is  satisfied  that 
the  defendant  stole  so  much  of  the  property 
as  was  found  in  his  possession,  then  they 
may  presume  that  all  the  property  stolen  at 
the  same  time  and  place  w'as  stolen  by  tlie  de- 
fendant, unless  thei'e  is  some  fact  or  circum- 
stance tending  to  show  the  contrary:  Id. 
Where  a  defendant  is  charged  with  the  lar- 
cenous taking  of  certain  specified  property, 
evidence  regarding  other  property  stolen  at  the 
same  time,  and  found  in  the  defendant's  i)osses- 
sion,  is  admissible  as  tending  to  connect  the 
defendant  with  the  taking  of  the  property 
named  in  the  information:  People  v.  Poss,  Go 
Id.  104.  See  People  V.  Cunningham,  66Id.  66S; 
People  V.  Tipton,  73  Id.  405;  People  v.  Bolanger, 
71  Id.  17.  In  a  prosecution  for  larceny,  where 
the  evidence  of  the  defendant's  guilt  consists 
largely  in  the  fact  that  he  was  in  possession 
of  the  stolen  property  shortly  after  the  theft, 
and  the  defense  is  tliat  he  acquired  the  prop- 
erty by  a  honajide  purchase  from  a  third  per- 
son, the  testimony  of  a  witness  who  was 
present  at  the  time  the  defendant  claimed  to 
have  paid  for  the  property  is  admissible  to 
prove  the  fact  of  payment,  and  also  the  defend- 
ant's declarations  made  at  that  time  as  to  the 
account  upon  which  the  payment  was  made: 
People  V.  Cline,  74  Id.  575. 

Evidence,  generally.  —  The  crime  must 
be  proved  as  charged:  People  v.  MulJcey,  G5Cal. 
101.  Evidence  as  to  acts  of  another  person, 
committed  in  the  presence  of  the  defendant, 
and  showing  a  connection  between  them,  are 
admissible,  although  no  conspiracy  between 
them  to  steal  has  been  shown:  People  v.  Wil- 
son, GG  Cal.  370.  On  the  trial,  the  defendant, 
as  a  witness  in  his  owm  behalf,  testified  that  at 
the  time  of  the  alleged  larceny  he  was  under 
the  influence  of  liquor,  and  that  as  he  was 
walking  along  he  fell  over  something,  and  the 
first  thing  he  knew  somebody  grabbed  him. 
This  was  all  he  testified  to  on  his  examination 
in  chief.  On  cross-examination,  after  being 
asked  as  to  his  true  name,  he  was  asked  whether 
or  not  he  had  gone  by  several  other  names,  and 
whether  he  had  ever  been  convicted  of  a  felony. 
It  was  held  that  the  cross-examination  was 
proper:  People  v.  Meyer,  75  Id.  383.  As  to  evi- 
dence of  venue,  see  People  v.  Tipton,  73  Id.  405. 
As  to  when  the  granting  a  new  trial  on  account 
of  newly  discovered  evidence  of  the  identity 


of  the  owner  is  error,  see  People,  v.  Woods,  65 
Id.  121. 

487.  Grand  larceny.  —  A  person  feloni- 
ously obtaining  the  goods,  if  guilty  at  all,  is 
guilty  of  grand  larceny,  when  the  value  of  the 
goods  so  obtained  exceeds  fiftj'  dollars:  Peopel 
V.  Raschhe,  73  Cal.  378.  The  act  of  March  30, 
1872,  entitled  "An  act  supplementary  to  an 
act  concerning  crimes  and  punishments,  passed 
April  IG,  1850,"  and  providing  that  the  feloni- 
ous stealing,  taking,  and  carryiugaway  of  gold- 
dust  from  a  mining  claim  shall  be  grand  lar- 
ceny, is  not  an  amendment  to  the  latter  act, 
and  must  be  construed  as  having  been  passed 
subsequent  to  the  passage  of  the  Penal  Code, 
and  to  be  still  in  force:  People  v.  Salvador,  71 
Id.  15.  Under  this  section,  tlie  larceny  of  a 
bull,  cow,  steer,  or  calf  is  grand  larceny,  irre- 
spective of  the  value  of  the  property  stolen: 
People  V.  Barnes,  C5  Id.  IG.  And  an  averment 
in  a  complaint  charging  a  defendant  with  the 
larceny  of  "two  head  of  cattle  of  the  value  of 
twenty -five  dollars  each,"  the  same  being  "the 
property  of  Page  Bros.,"  is  a  sufficient  charge 
of  the  oifense  of  grand  larceny,  and  a  bail  bond 
given  for  the  release  of  the  defendant  is  not 
void,  on  the  ground  that  no  offense  was  alleged, 
or  that  the  names  of  the  owners  of  the  property 
were  not  stated:  Id.  Where  the  information 
charges  a  theft  of  several  articles  of  the  aggre- 
gate value  of  fifty-seven  dollars,  and  that  the  of- 
fense was  committed  in  a  certain  county  on  a 
certain  day,  it  sufficiently  appears  that  the  arti- 
cles "were  taken  at  the  same  time  and  place  to 
constitute  grand  larceu}' :  People  v.  Pdfjhettl,  66 
Id.  184.  An  information  charging  grand  larceny 
need  not  allege  that  the  value  of  the  property 
stolen  was  in  current  coin  of  the  United  States: 
Id.  A  clerical  error  in  a  name  in  an  informa- 
tion will  not  vitiate  it  after  conviction:  People 
V.  2Ionteith,  73  Id.  7.  There  are  no  degrees 
in  the  crime  of  grand  larceny,  and  where  an 
information  charges  the  defendant  with  grand 
larceny  in  taking  property  from  the  person  of 
another,  a  verdict  of  guilty  is  sufficient:  People 
V.  Price,  61  Id.  350;  People  v.  Manners,  70  Id. 
428.  An  instruction  to  the  effect  that  the  jury 
might  find  the  defendant  guilty,  although  they 
might  not  be  entirely  satisfied  that  he  and  no 
other  person  committed  the  alleged  deed,  is 
erroneous:  Peojjfe  V.  Carillo,  70  Id.  G43.  As  to 
what  is  not  a  receiving  of  evidence  out  of 
court,  so  as  to  warrant  a  new  trial,  see  People 
V.  Tipton,  73  Id.  405. 

488.  Petit  larceny.  —  A  verdict  finding 
the  defendant  guilty  of  "larceny  in  the  sec- 
ond degree "  is  equivalent  to  a  verdict  for 
petit  larceny:  People  v.  Eighetti,  66  Cal.  184. 
The  crime  of  petit  larceny,  second  offense,  be- 
ing punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,  is  a  felony, 
and  is  properly'  designated  as  such  in  an  in- 
formation therefor.  The  superior  court  has 
jurisdiction  of  such  offense:  People  v.  Gutierrez, 
74  Id.  81.  Under  such  an  information,  a  plea 
of  "not  guilty  of  the  offense  charged " puts  in 
issue  the  principal  offense,  and  also  the  charge 
of  prior  conviction:  Id. 

490.     Conviction  and  punishment.  — 

In  a  prosecution  under  an  information  whicli 
also  charges  the  defendant  with  prior  convic- 
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tions  for  like  oflfenses,  when  the  defendant  on 
Lis  arraignment  pleads  not  guilty  of  the  offense 
charged  in  the  information,  and  voluntarily  con- 
fesses the  prior  convictions,  and  the  jury  re- 
turns a  verdict  finding  him  guilty  of  petit 
larceny,  the  court  has  juristliction  to  impose  a 
sentence  as  upon  a  conviction  of  petit  larceny, 
second  offense,  as  provided  by  section  GG7 
of  tlie  Penal  Code:  Ex  parte  Youikj  Ah  Gow, 
73  Cal.  43S.  Petit  larceny  is  punishable  by 
fine  or  imprisonment  or  both,  and  if  both  line 
and  imprisonment  are  imposed,  the  judgment 
may  also  direct  that  the  defendant  be  im- 
prisoned until  the  fine  be  paid,  specifying  that 


the  imprisonment  must  not  exceed  one  day  for 
every  dollar  of  fine.  Section  1205  of  this  code 
applies  to  cases  of  fine,  whether  or  not  coupled 
with  a  sentence  of  imprisonment:  People  v. 
Ei'jhctti,  GO  Id.  184.  A  prisoner  who  has  beea 
arrested,  tried,  and  convicted  by  a  police  court 
for  the  crime  of  petit  larceny,  under  a  com- 
plaint wdiich  is  in  all  respects  sufficient,  is  not 
entitled  to  bo  discharged  on  habeas  coi-pus 
merely  because  the  judgment  of  conviction 
fails  to  recite  the  date  of  the  offense,  and  that 
it  had  been  "feloniously"  committed:  Ex 
parte  Turner,  75  Id.  22G. 


491.    Dogs  are  'personal  'property. 

Sec.  491.  Dogs  are  personal  property,  and  their  value  is  to  be  ascertained 
in  the  same  manner  as  the  value  of  other  property.  \^Amendment  approved 
March  15,  1S87;  Statutes  and  Amendments  1SS7,  131;  to  take  effect  from  and 
after  its  passage. '\ 


NoTE3  OF  Decisions  Applicable  to  Sections  49G-529. 


496.     Receiving   ctolen    goods.  —  An 

information  for  receiving  stolen  property  need 
not  allege  the  value  of  the  property:  Pcoplev. 
Rice,  73  Cal.  220.  In  a  prosecution  for  such 
an  offense,  "when  the  evidence  shows  that  the 
crime  was  committed  three  months  prior  to 
the  time  as  alleged  in  the  information,  the 
variance  is  immaterial:  Id.  In  a  prosecution 
for  receiving  stolen  goods,  knowing  them  to 
have  been  stolen,  an  instruction  that  the  jury 
might  convict  the  defendant  upon  the  uncor- 
roborated testimony  of  the  person  by  whom 
the  goods  were  stolen,  without  leaving  to  them 
to  determine  whether  the  latter  was  in  fact  an 
accomplice,  is  erroneous:  People  v.  Kraker,  72 
Id.  459. 

503.  Embezzlement.  —  An  information 
for  embezzlement  is  sufficient,  if  the  offense  be 
charged  substantially  in  the  language  of  the 
statute  defining  it:  People  v.  Tomlinson,  CO  Cal. 
344.  The  particular  kind  of  money  embezzled 
need  not  be  specified  in  the  information  or  proved 
on  the  trial:  People  v.  Treadicell,  G9  Id.  226. 
In  a  prosecution  for  embezzlement,  the  court 
may  instruct  the  jury  as  to  what  constitutes 
the  offense,  and  as  to  the  question  of  fraudu- 
lent intent  as  an  clement  thereof:  Id.  But 
the  failure  of  the  court  to  instruct  the  jury  of 
its  own  motion  to  acquit,  if  the  veuuo  as  laid 
in  the  indictment  is  not  proven,  cannot  be 
taken  advantage  of  by  the  defendant,  unless  he 
requested  an  instruction  to  that  effect:  People 
V.  Marks,  72  Id.  4G.  An  indictment  charging 
that  defendant,  as  administrator  of  P.,  re- 
ceived of  K.  .^1,794,  of  wliich  in  his  final  settle- 
ment he  accounted  for  but  $1 ,700,  and  so  fraudu- 
lently appropriated  the  sum  of  $94  of  said  P. 'a 
estate,  does  not,  without  the  averment  of  other 
inculpatory  facts,  charge  the  crime  of  embez- 
zlement: People  V.  Gale,  77  Id.  120.  Where, 
in  a  trial  for  embezzlement,  tlie  defense  is 
properly  submitted  by  the  court  to  the  jury, 
tlieir  verdict  will  not  be  set  aside  though  the 
proof  of  defendant's  guilt  is  weak:  People  v. 
Dofine,  77  Id.  5G0. 

Pronouncing  judgment:  See  People  v. 
Johnson,  71  Cal.  384. 


504.     See  People  v.  Grai/,  GG  Cal.  274. 
Fraudulently  taking  water  from  main: 

Sec  Ex  parte  llclluvj,  GG  Cal.  215. 

506.  Attorney  at  law.  —  An  attorney 
at  law  is  guilty  of  embezzlement,  if,  after  col- 
lecting money  for  his  client,  he  appropriates 
it  to  his  own  use,  without  informing  the  client 
of  the  collection:  People  v.  Treadicell,  G9  Cal. 
22G.  In  a  prosecution  for  such  an  cuibezzle- 
ment,  the  question  whether  the  attorney  M-as 
acting  in  behalf  of  the  person  on  whose  account 
the  money  was  collected,  or  whether  such  per- 
son had  any  propertj'  in  the  money,  is  for  the 
jurj';  and  if  at  the  time  the  money  was  paid 
the  attorney  represented  himself  to  the  party 
paying  as  the  agent  of  the  person  on  whose  ac- 
count the  payment  was  made,  he  is  afterwards 
estopped  to  deny  his  agency:  Id.  An  infor- 
mation averring  that  the  defendant  received 
the  money  as  the  agent  and  servant  of  ono 
Hanckc,  sufficiently  alleges  the  capacity  in 
which  the  money  was  received:  Id. 

507.  Embezzlement  by  bailee. — An 

information  against  a  bailee  for  embezzlement, 
under  this  section,  is  not  subject  to  a  general 
demurrer  on  the  ground  that  the  defendant  is 
not  named  therein  as  a  bailee,  if  the  terms  of 
the  contract  between  him  and  the  person  al- 
leged to  have  been  injured  are  specilically  set 
forth,  and  the  contract  clearly  shows  that  the 
defendant  was  thereby  constituted  a  bailee, 
and  received  the  property  cmbezzlcil  in  that 
capacity:  People  v.  Johnson,  71  Cal.  384. 

508.  Embezzlement  by  agent.  —  An 

agent  is  not  guilty  of  embezzling  the  money  of 
his  in-incipal  upon  refusing  to  pay  it  over  on 
demand,  unless  the  person  making  the  demand 
had  authority  so  to  do  from  the  principal:  Peo- 
ple V.  Tomlinson,  GG  Cal.  344. 

Ownership.  —  Where  the  indorsee  of  a 
promissory  note  gives  the  possession  and  con- 
trol of  it  to  the  indorser,  and  he  delivers  it  to 
an  agent  for  collection,  the  interest  of  the  in- 
dorser is  suffuicnt  to  sustain  an  averment  of 
his  ownership  in  an  information  for  the  erabez- 
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zlemcnt   of    the  proceeds  of    the  note  by  the  tificato  of  death,  with  intent  that  it  shouh.l  ba 

agent:  Peoide  v.  Trcadwell,  09  Cah  226.  recorded,  etc.,  where  the  evidence  shows  that 

the  defendant  did  not  assume  or  pretend  to 

529.      False   personation. — Under  this  be  a  doctor,  but  signed  the  litter's  name  to 

section,  a  conviction  cannot  be  sustained  for  the  death  certificate  on  being  tokl  that  he  had 

falsely  personating   a   certain   doctor,  and   in  authorized  it:  People  v.  Maunn,  11  Cal.  430. 
such  assumed  character  verifying,  etc.,  a  cer- 

533.   Fraudulent  representations  —  How  'punishable. 

Sec.  532.  Evei-y  person  who  knowingly  and  designedly,  by  false  or  fraud- 
ulent representation  or  pretenses,  defrauds  any  other  person  of  money  or 
property,  or  who  causes  or  procures  others  to  report  falsely  of  bis  wealth  or 
mercantile  character,  and  by  thus  imposing  upon  any  person  obtains  credit, 
and  thereby  fraudulently  gets  into  possession  of  money  or  property,  is  pun- 
ishable in  the  same  manner  and  to  the  same  extent  as  for  larceny  of  the 
money  or  property  so  obtained.  [^Amendment  approved  February  15,  1889; 
Statutes  and  Amendments  1889, 14;  to  take  effect  and  be  in  force  from  and  after 
its  passage.'l 

Notes  of  Decisions  Applicable  to  Section  532. 

Promissory  note.  —  Under  section  7  of  had  the  money  in  bank,  and  that  the  owner 
the  Penal  Code,  a  promissory  note  is  personal  was  induced  to  part  with  the  property  by  rea- 
property,  and  may  be  the  subject  of  the  offense  son  of  tliat  representation,  is  not  error:  PcO' 
of  obtaining  property  under  false  pretenses:  pie  v.  Donaldson,  70  Id.  116.  In  such  a  case. 
People  V.  Uced,  70  Cal.  529.  the  question  whether  or  not  tlie  property  was 

Bank  ch.eck  or  drafts.  — In  a  prosecution  delivered,  and  title  thereto  vested  in  the  de- 
fer obtaining  property  under  false  pretenses,  a  fendant  before  the  giving  of  tlie  check,  is  for 
bank  check  drawn  by  the  defendant  in  favor  of  the  jury,  and  its  finding  thereon  will  not  be 
the  person  alleged  to  have  been  defrauded,  and  disturbed  when  the  evidence  is  conflicting: 
in  paj^ment  of  the  property  obtained,  is  a  false     Id. 

token  within  the  meaning  of  section  1110  of  Information  and  indictment:  ^ee  People 
the  Penal  Code,  if  the  defendant  knew  when  v.  Jordan,  06  Cal.  10.  An  information  for  ob- 
he  gave  the  check  that  he  had  neither  funds  tainiug  money  under  false  pretenses  is  suffi- 
to  meet  it  nor  credit  at  the  bank  upon  which  cient  if  it  charges  the  offense  substantially  in 
it  was  drawn:  People  v.  Donaldson,  70  Cal.  the  langtiage  of  the  Penal  Code  defining  it: 
116;  see  People  v.  Wasservojle,  11  Id.  173.  People  x.  Donaldson,  Idl^.WQ.  An  indictment 
"Where  the  evidence  discloses  that  the  property  for  obtaining  under  false  pretenses  a  promissory 
was  obtained  through  the  instrumentality  of  note,  alleged  to  have  been  executed  by  the  per- 
8uch  a  false  token,  the  refusal  to  instruct  the  son  defrauded,  is  not  sustained  by  evidence 
jury  to  acquit,  unless  they  found  that  the  de-  showing  that  the  note  was  jointly  executed  by 
fendant  told  the  owner  of  the  propei-ty  that  he     him  and  another:  People  v.  Peed,  70  Id.  529. 

637.   Removal  of  mortgaged  property  —  Exceptions  —  Defining  crime. 

Sec.  537.  Every  person  who,  after  mortgaging  any  of  the  property  men- 
tioned in  section  two  thousand  nine  hundred  and  fifty-five  of  the  Civil  Code, 
except  locomotives,  engines,  rolling  stock  of  a  railroad,  steamboat  machinery 
in  actual  use,  and  vessels,  voluntarily  removes  or  permits  the  removal  of  the 
mortgaged  property  from  the  place  where  it  was  situated  at  the  time  it  was 
mortgaged,  without  the  written  consent  of  the  mortgagee,  with  intent  to  de- 
prive the  mortgagee  of  his  interest  therein,  is  guilty  of  a  misdemeanor.  \New 
section  approved  March  10,  1887;  Statutes  and  Amendments  1887, 87;  to  tale 
effect  immediately.'] 

537.   Defrauding  proprietors  of  hotels,  inns,  etc. 

Sec.  537.  Any  person  who  obtains  any  food  or  accommodation  at  an  inn 
or  boarding-house  without  paying  therefor,  with  intent  to  defraud  the  pro- 
prietor or  manager  thereof,  or  who  obtains  credit  at  an  inn  or  boarding-house 
by  the  use  of  any  false  pretense,  or  who,  after  obtaining  credit  or  accommo- 
dation at  any  inn  or  boarding-house,  absconds  and  surreptitiously  removes 
his  baggage  therefrom  without  paying  for  his  food  or  accommodations,  is 
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guilty  of  a  misdemeanor,     [New  section  approved  March  1, 1889;  Statutes  and 
Amendments  1889,  44-] 

537-^.   Fraudulent  registration  of  thorough-bred  cattle. 

Sec.  537|.  Every  person  who  shall,  by  any  false  or  fraudulent  pretense, 
obtain  from  any  club,  association,  society,  or  company  organized  for  the  pur- 
pose of  improving  the  breed  of  ca  tie,  horses,  sheep,  swine,  or  other  domestic 
animals,  a  certificate  of  registration  of  any  animal  in  the  herd  register,  or 
any  other  register  of  any  such  club,  association,  society,  or  company,  or  a 
transfer  of  any  such  registration;  and  any  person  who  shall,  for  a  legal  con- 
sideration, give  a  false  pedigree  of  any  animal,  with  intent  to  mislead, —  shall 
be  guilty  of  a  misdemeanor. 

False  advertising  character  of  animal. 

Sec.  2.  Every  person  willfully  advertising  any  of  such  animals  for  pur- 
poses of  copulation,  or  profit,  as  having  a  pedigree  other  than  the  true  pedi- 
gree of  such  animal,  shall  forfeit  all  right  by  law  to  collect  pay  for  the  services 
of  said  animal.  \_New  section  approved  February  £5,  1889;  Statutes  and 
Amendments  1889,  S5;  to  take  effect  and  be  in  force  from  and  after  its  passage.^ 

Notes  of  Decisions  Applicvble  to  .Sections  5GO-594. 

560.  See  Pacific  Trust  Co.  v.  Dorset/,  72  434.  An  information  alleging  that  the  de- 
Cal.  56,  58.  fendant,  "at  the  connty  of  San  Bernardino, 

state  of  California,  on  or  about  the  sixth  day 

587.  Obstructing  railroad.  —  Proof  of  June,  18S5,  and  prior  to  the  filing  of  the 
that  defendant  had  prepared  a  dynamite  bomb  information,  did  wrongfully,  willfully,  inten- 
to  place  on  a  railroad  track,  and  was  on  his  tionally,  and  feloniou.sly  injure  the  county 
way  with  the  bomb  to  a  previously  ai)pointed  jail  of  San  Bernardino  County  by  digging  a 
rendezvous  with  his  confederate,  whence  the  hole  in  the  floor  thereof,  and  prying  up,  pull- 
two  intended  to  jiroceed  to  the  track,  and  ing  down,  and  breaking  a  certain  door  belong- 
place  the  bomb  thereon,  but  was  prevented  ing  to  and  being  a  portion  of  said  jail,  which 
by  the  presence  of  officers,  clearly  establishes  said  jail  is  a  public  jail  for  the  conliucmeut  of 
an  attempt  to  place  the  bomb  upon  the  track:  prisoners,"  etc.,  is  sufficient,  as  the  venue  and 
People  V.  sates,  75  Cal.  570.  situs  of  the  property  injured  were  sufficiently 

alleged,  and  only  one  offense  was  charged:  Id. 

594.  Injuring  public  jail.  —  The  offense  On  the  trial  of  such  an  offense,  evidence  is  ad- 
of  injuring  a  public  jail  may  be  committed,  missiblo  that  the  injury  was  discovered  subsc- 
although  the  injury  was  incidentally  done  in  quent  to  the  date  alleged  in  the  information 
an  attempt  to  escape:  Peoyle  v.  SMdoii,  OS  Cal.     for  its  commission:  Id. 

636.    Quail,  partridge,  or  grouse,  female  deer,  antelope. 

Sec.  626.  Every  person  who,  in  the  state  of  California,  between  the  first 
day  of  March  and  the  tenth  day  of  September,  in  each  year,  hunts,  pursues, 
takes,  kills,  or  destroys  quail,  partridges,  or  grouse,  or  rail,  is  guilty  of  a  mis- 
demeanor. Every  person  who,  in  any  the  counties  of  this  state,  at  any  time, 
takes,  gathers,  or  destroys  the  eggs  of  any  quail,  partridge,  or  grouse,  is 
guilty  of  a  misdemeanor.  Every  person  who,  in  this  state,  between  the  first 
day  of  January  and  the  first  day  of  Juno  in  each  year,  hunts,  pursues,  takes, 
kills,  or  destroys  doves,  is  guilty  of  a  misdemeanor.  Every  person  who,  be- 
tween the  fifteenth  day  of  December  in  each  year  and  the  first  day  of  July 
in  the  following  year,  hunts,  pursues,  takes,  kills,  or  destroys  any  male  ante- 
lope, deer,  or  buck,  is  guilty  of  a  misdemeanor.  Every  person  in  the  state  of 
California  who  has  in  his  possession  any  hides  or  any  skins  of  deer,  elk,  ante- 
lope, or  mountain-sheep,  killed  between  the  fifteenth  day  of  December  and 
the  first  day  of  July,  is  guilty  of  a  misdemeanor.  Every  person  who  shall, 
at  any  time,  in  the  state  of  California,  hunt,  pursue,  take,  kill,  or  destroy  any 
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female  antelope,  elk,  mountain-sheep,  female  deer,  or  doe,  shall  be  guilty  of 
a  misdemeanor.  Every  person  who  shall,  at  any  time,  hunt,  pursire,  take, 
kill,  or  destroy  any  spotted  fawn,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall  take,  kill,  or  destroy  any  of  the  animals  mentioned  in  this  section, 
at  any  time,  unless  the  carcass  of  such  animal  is  used  or  presented  by  the 
person  taking  or  slaying  it,  or  is  sold  for  food,  is  guilty  of  a  misdemeanor. 
Every  person  who  shall  buy,  sell,  offer  or  expose  for  sale,  transport  or  have  in 
his  possession,  any  deer,  or  deer-skin  or  hide,  from  which  evidence  of  sex  has 
been  removed,  or  any  of  the  aforesaid  game,  at  a  time  when  it  is  unlawful 
to  kill  the  same  as  provided  by  this  and  subsequent  sections,  is  guilty  of  a 
misdemeanor.  [Amendment  approved  March  24, 1887;  Statutes  and  Amend- 
ments 1887,  236;  to  take  effect  immediately.} 

631.   Net  or  pound  quail,  partridge,  etc. 

Sec.  631.  Every  person  who  shall,  at  any  time,  net  or  pound  any  quail, 
partridge,  or  grouse,  and  every  person  who  shall  sell,  buy,  transport,  or  give 
away,  or  offer  or  expose  for  sale,  or  have  in  his  possession,  any  quail,  par- 
tridge, or  grouse  that  have  been  snared,  captured,  or  taken  in  or  by  means  of 
any  net  or  pound,  is  guilty  of  a  misdemeanor.  Proof  of  possession  of  any 
quail,  partridge,  or  grouse,  which  shall  not  show  evidence  of  having  been 
taken  by  means  other  than  a  net  or  pound,  shall  be  prima  facie  evidence  in 
any  prosecution  for  a  violation  of  the  provisions  of  this  section  that  the  per- 
son in  whose  possession  such  quail,  partridge,  or  grouse  is  found,  took,  killed, 
or  destroyed  the  same  by  means  of  a  net  or  pound.  [Amendment  approved 
March  24,  1887;  Statutes  and  Amendments  1887,  236;  to  take  effect  imme- 
diately.'] 

Notes  of  Decisions  Applicable  to  Section  634, 

634.     Act   amending    this   section    of  posed  of.  —  This  section,  as  amended  on  March 

code,    constitutionality   of.  —  The    act  of  12,  1885,  and  section  636,  as  amended  on  March 

March   12,   1885,  entitled  "An  act  to  amend  30,  1878,  being  in  direct  conflict  as  to  the  dis- 

an  act  entitled  '  An  act  to  establish  a  Penal  position  that  should  be  made  of  fines  collected 

Code,'  approved  February  14,  1872,  by  amend-  for  violations  of   the  game  laws,   the  former 

ing   section  634,  relating  to  fish  and  game,"  section  determines  the  disposition  to  be  made 

sufficiently  expressed  the  subject  of   the  act  of  fines  collected  for  violations  occurring  after 

in  its  title,  within  the  meaning  of  the  require-  its  amendment,  and  before  the  taking  eftect  of 

ment  of  the  constitution:  People  v.  Donaldson,  the  amendment  of  March  24,  1887,  to  section 

73  Cal.  257.  636:  People  v.  Dohhins,  73  Gal.  257. 

Fines  for  violating  game  laws,  how  dis- 

635.   Destruction  of  fish. 

Sec.  635.  Every  person  who  places  or  allows  to  pass  into  any  of  the  wa- 
ters of  this  state  any  lime,  gas,  tar,  cocculus,  indicus,  saw-dust,  or  any  sub- 
stance deleterious  to  fish,  is  guilty  of  a  misdemeanor.  And  every  person  who 
uses  any  poisonous  or  explosive  substances  for  the  purpose  of  taking  or  de- 
stroying fish  is  guilty  of  a  misdemeanor.  Any  person  who  shall  catch,  take, 
or  carry  away  any  trout  or  other  fish  from  any  stream,  pond,  or  reservoir, 
belonging  to  any  person  or  corporation,  without  the  consent  of  the  owner 
thereof,  which  stream,  pond,  or  reservoir  has  been  stocked  with  fish  by  hatch- 
ing therein  eggs  or  spawn,  or  by  placing  the  same  therein,  is  guilty  of  a  mis- 
demeanor. [Amendment  approved  March  4,  1889;  Statutes  and  Amendments 
1889,  61;  to  take  effect  on  and  after  the  first  day  of  September,  eighteen  hundred 
and  eighty-nine.} 
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636.   Fish. 

Sec.  636.  Every  person  who  shall  set,  use,  or  continue,  or  who  shall  assist 
in  setting,  using,  or  continuing,  any  pound,  weir,  set  net,  trap,  or  any  other 
fixed  or  permanent  contrivance  for  catching  fish  in  the  waters  of  this  state, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast,  extend,  or  set 
any  seine,  or  net  of  any  kind,  for  the  catching  of,  in  any  river,  stream,  or 
slough  of  this  state,  which  shall  extend  more  than  one  third  across  the 
width  of  said  river,  stream,  or  slough,  at  the  time  and  place  of  such  fishing, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast,  extend,  set,  use, 
or  continue,  or  who  shall  assist  in  casting,  extending,  using,  or  continuing, 
"  Chinese  sturgeon  lines,"  or  "  Chinese  shrimp  or  bag  nets,"  or  lines  or  nets 
of  similar  character,  for  the  catching  of  fish  in  the  waters  of  this  state,  is 
guilty  of  a  misdemeanor.  Every  person  who,  by  seine  or  any  other  means, 
shall  catch  the  young  fish  of  any  species,  and  who  shall  not  return  the  same 
to  the  water  immediately  and  alive,  or  who  shall  sell,  or  offer  for  sale,  any 
such  fish,  fresh  or  dried,  is  guilty  of  a  misdemeanor.  Every  person  convicted 
of  a  violation  of  any  of  the  provisions  of  this  chapter  shall  be  punished  by 
fine  of  not  less  than  fifty  dollars,  and  not  more  than  three  hundred  dollars, 
or  imprisonment  in  the  county  jail  of  the  county  where  the  ofiense  was  com- 
mitted, for  not  less  than  thirty  days  nor  more  than  six  months,  or  by  both 
such  fine  and  imprisonment.  One  third  of  all  moneys  collected  for  fines  for 
violation  of  the  provisions  of  this  chapter  to  be  paid  to  informer,  one  third  to 
the  district  attorney  of  the  county  in  which  the  action  is  prosecuted,  and  one 
third  to  the  fish  commissioners  of  the  state  of  California.  Nothing  in  this 
chapter  shall  be  construed  to  prohibit  the  United  States  fish  commissioners, 
or  the  fish  commissioners  of  the  state  of  California,  from  taking  such  fish  as 
they  shall  deem  necessary  for  the  purpose  of  artificial  hatchery,  nor  at  any 
time.  It  shall  not  be  lawful  for  any  person  to  buy  or  sell,  or  ofler  or  expose 
for  sale,  within  this  state,  any  kind  of  trout  (except  brook  trout)  less  than 
eight  inches  in  length.  Any  person  violating  any  of  the  provisions  of  this 
section  is  guilty  of  a  misdemeanor.  The  board  of  supervisors  of  the  several 
counties  of  this  state  are  authorized  by  ordinance,  duly  passed  and  published, 
to  change  the  beginning  or  ending  of  the  close  season  named  in  section  six 
hundred  and  twenty-six  of  this  code,  so  as  to  make  the  same  conform  to  the 
needs  of  their  respective  counties,  whenever,  in  their  judgment,  they  deem 
the  same  advisable.  \_Amendment  approved  March  £4,  1887;  Statutes  and 
Amendments  1887,  286;  to  take  effect  and  he  in  force  from  and  after  its  passagc.'\ 

Notes  of  Decisions  Applicable  to  Sections  636-906. 

See  ajjfe,  sec.  634,  and  note.  on    track:    See    People    v.   StUes,    75    Cal. 

570. 

647.  Vagrancy.  —  Under  this  section, 
an  information  for  vagrancy  which  alleges  666.  Punishment.  —  A  defendant,  found 
that  the  defendant,  between  certain  specitied  guilty  of  an  assault  with  intent  to  commit 
dates,  "willfully  and  unlawfully  was,  has  robbery  and  a  i)rior  conviction  of  grand  lar- 
been,  and  during  said  time  continued  to  be,  ceny,  may  bo  punished  by  imprisonment  in 
and  still  is,  an  idle  and  dissolute  person,  who  the  state  prison  for  any  term  of  years  not  leaa 
wanders  and  roams,  and  has  during  said  time  than  ten:  People  v.  Brook-'i,  65  Cal.  295. 
wandered  and  roamed,  about  tbe  streets  of  the 

city  and  county  of  San  Francisco,  at  late  and  667.  Prior  conviction. — In  a  prosecu- 
nnusual  hours  of  the  night,"  is  suiTicient:  Ex  tion  for  petit  larceny  under  an  information 
parte  McCarthy,  72  Cal.  384.  which  also  charges  the  defendant  With  prior 

convictions  for  like  offenses,  when  the  detend- 

664.     Attempt  to    place    obstruction     aut  on  his  arraignment  pleads  not   guilty  of 
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the  ofTcnsc  charged  in  the  information,  and 
voluntarily  confesses  the  prior  convictions, 
and  the  jury  returns  a  verdict  finding  him 
guilty  of  petit  larceny,  the  court  has  juris- 
diction to  impose  a  sentence  as  upon  a  con- 
viction of  petit  larceny,  second  offense,  as 
provided  by  tliis  section:  Ex  parte  Young  Ah 
Goto,  73  Cal.  439. 

669.  Conviction  for  two  distinct 
crimes:  Sec  Ex  parte  Kirby,  76  Cal.  514. 

671.     See  People  v.  Brooks,  65  Cal.  299. 

681.  "Conviction." — Theterm  "convic- 
tion "  signifies  a  finding  that  the  accused  is 
guilty,  either  by  the  verdict  of  a  jury,  or  by 
some  other  mode  mentioned  in  section  689  of 
this  code:  Ex  parte  Brown,  OS  Cal.  176. 

686.  Excluding  persons  from  court- 
room. —  The  provision  of  the  constitution, 
article  1,  section  13,  which  guarantees  to 
every  person  accused  of  a  crime  the  right  to  a 
public  trial,  is  not  violated  by  an  order  of 
court  excluding  all  persons  from  the  court- 
room except  the  judge,  jurors,  witnesses,  and 
persons  connected  with  the  case,  during  the 
trial  of  a  criminal  charge.  The  word  "public " 
in  that  clause  of  the  constitution  is  used  in 
opposition  to  secret:  People  v.  Stoafford,  65 
Cal.  223.  In  the  absence  of  any  showing  as  to 
what  took  place  when  the  court  made  an  order, 
the  appellate  court  will  presume,  in  support  of 
the  action  of  the  court  below,  that  the  defend- 
ant assented  to  the  order:  Id.  During  the 
progress  of  a  criminal  trial,  the  defendant  hav- 
ing become  greatly  excited,  so  as  to  disturb  the 
progress  of  the  trial,  the  court  made  an  order 
that  the  lobby  outside  of  the  court-room 
should  be  cleared  of  spectators,  and  that  no 
persons,  except  officers  of  the  court,  reporters 
of  the  public  press,  friends  of  the  defendant, 
and  persons  necessary  for  her  to  have  on  the 
trial,  should  be  allowed  to  remain.  The  order 
did  not  require  the  doors  of  the  court-room  to 
be  closed,  and  was  made  on  behalf  of  the  de- 
fendant, as  well  as  to  preserve  order,  because 
the  attendance  of  a  crowd  of  spectators  in  the 
court-room  tended  to  excite  her.  Under  these 
circumstances  it  was  held  that  the  order  was 
not  in  violation  of  the  defendant's  right  to  a 
public  trial:  People  v.  Kerrigan,  73  Cal.  222. 

Depositions:  See  People  v.  Cunningham,  66 
Cal.  676.  This  section,  and  section  869  of  this 
code,  allowing  depositions  taken  on  the  pre- 
liminary examination  of  a  person  charged  with 
a  public  offense  to  be  read  in  evidence  at  the 
trial  of  such  person,  are  constitutional:  People 
V.  Oiler,  66  Id.  101. 

687.  Once  in  jeopardy.  —  If  a  party  is 
once  placed  upon  trial  before  a  competent 
court  and  jury  upon  a  valid  indictment,  the 
jeopardy  attaches,  to  which  he  cannot  be  again 
subjected,  unless  the  jury  be  discharged  from 
rendering  a  verdict  by  a  legal  necessity,  or  by 
his  consent;  or  in  case  a  verdict  is  rendered,  if 
it  be  set  aside  at  his  instance:  People  v.  Horn, 
70  Cal.  17.  But  the  fact  that  one  has  been 
once  arrested,  examined  before  a  magistrate, 
and  discharged,  is  not  a  bar  to  a  second  arrest 
and  examination  on  the  same  charge,  as  a 
person  has  not  been  in  jeopardy  till  put  on 


trial  in  a  court  of  competent  jurisdiction,  on 
indictment  or  informat.on  sufficient  in  form 
and  substance  to  sustain  a  conviction,  and  a 
jury  has  been  charged  with  liis  deliverance: 
Ex  parte  Fenton,  11  Id.  183.  And  an  errone- 
ous conviction,  under  an  information  which 
failed  to  charge  the  defendant  with  the  com- 
mission of  any  crime,  will  not  support  a  plea 
of  former  conviction  or  once  in  jeopardy: 
People  V.  Clark,  67  Id.  99.  See  People  v. 
Larson,  68  Id.  18.  And  where  a  judgment 
in  a  criminal  case  is  reversed  on  the  ground 
that  the  verdict  failed  to  find  the  degree 
of  tlie  crime  of  which  the  defendant  was 
guilty,  the  defendant  is  not  entitled  to  be  dis- 
charged under  section  13  of  article  1  of  the 
constitution,  declaring  that  "no  person  shall 
be  twice  put  in  jeopardy  for  the  same  offense." 
Upon  such  a  reversal,  the  case  should  be  re- 
manded for  a  new  trial:  People  v.  Travers,  73 
Id.  580;  77  Id.  176;  People  v.  Carty,  11  Id. 
213.  A  defendant  indicted  for  murder,  and 
found  guilty  of  murder  of  the  second  degree, 
who,  on  his  own  motion,  secures  a  new  trial, 
may  on  a  retrial  be  convicted  of  murder  of  the 
first  degree:  People  v.  Ker/er,  65  Id.  2.32.  On 
rendering  a  verdict  of  guilty  of  a  crime  not  in- 
cluded in  the  one  charged  in  the  indictment, 
the  jury  should  not  be  discharged,  but  be  sent 
back  for  further  deliberation,  but  if  discharged 
with  defendant's  consent,  he  is  not  thereby 
put  in  jeopardy:  People  v.  Curtis,  76  Id.  57. 

Appeal.  —  An  appeal  will  not  lie  from  a 
judgment  on  a  plea  of  former  conviction.  .Such 
judgment  is  not  a  final  judgment:  People  v. 
Majors,  65  Cal.  100;  nor  does  an  appeal  from  au 
order  refusing  a  new  trial  on  a  plea  of  former 
conviction;  and  it  is  within  the  power  of  the 
court  to  proceed  with  the  trial  of  a  case,  where 
such  attempted  appeal  has  been  taken  an<l  is 
still  pending  in  the  appellate  court:  Id.  An 
order  denying  a  motion  in  arrest  of  judgment 
on  a  XJlea  of  former  conviction  is  not  appeal- 
able: Id. 

688.  Extorted  statements.  —  State- 
ments not  in  themselves  involving  criminal  in- 
tent, extorted  from  a  person  charged  with  a 
crime  by  means  of  threats  or  promises,  are  not 
to  be  rejected  merely  because  they  may,  when 
connected  with  other  facts,  tend  to  establish 
his  guilt:  People  v..Le  Roy,  65  Cal.  613. 

772.  Summary  removal  of  public 
0flB.cers  —  Accusation.  — The  summary  pro- 
ceeding provided  by  this  section  against  public 
officers  who  have  charged  and  collected  illegal 
fees,  or  refused  or  neglected  to  perform  their 
official  duties,  has  for  its  object  the  removal  of 
such  officers  from  office,  and  cannot  be  main- 
tained against  them  after  they  have  ceased  to 
hold  office:  Smith  v.  Lincj,  68  Cal.  324.  The 
accusation  in  such  a  proceeding  must  show 
with  certainty  Avhether  the  defendant  is  ac- 
cused of  charging  and  collecting  illegal  fees 
for  his  services,  or  of  refusal  or  neglect  to  per- 
form his  official  duties.  If  the  accusation  is 
for  the  former  offense,  it  must  allege  that  the 
fees  were  illegal  and  were  collected:  Id.  The 
accusation  must  also  allege  that  the  defendant 
acted  or  omitted  to  act  knowingh-,  willfully, 
or  coiTuptl}':  Id. 

Act  of  March  30,  1874.  —  The  act  of 
March  30,  1874,  providing  for  the  removal  and 
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punishment  of  the  members  of  certain  public 
boards  for  malfeasance  in  office  by  a  prosccu- 
tioii  in  the  district  court,  being  inconsistent 
•\vi.h  the  j)rovisions  of  the  constitution  of  1879 
establishing  other  courts,  and  not  having  been 
altered  to  conform  to  the  constitution  before 
the  1st  of  July,  1880,  ceased  to  exist  as  a  law 
upon  that  date,  under  section  1  of  article  22  of 
the  constitution:  Fraser  v.  Alexcndcr,  75  Cal. 
147.  The  act  of  March  80,  1874,  in  so  far  as 
it  provides  for  the  removal  and  punishment  of 
a  member  of  a  board  of  supervisors  for  mal- 
feasance in  office,  is  inconsistent  with  section 
55  of  the  county  government  act  of  March  14, 
1883,  which  provides  a  different  mode  of  pun- 
ishment with  difi'erent  penalties  for  the  same 
unlawful  acts,  and  was  therefore  repealed  by 
the  latter  act:  Id. 

784.  Subsequent  arrest  for  same  of- 
fense —  Jurisdiction.  —  A  defendant  was 
arrested  on  a  warrant  issued  by  a  justice  of 
the  peace  of  a  certain  township,  on  a  complaint 
filed  before  him.  Thereafter,  and  while  this 
proceeding  was  i">ending,  he  was  again  arrested 
on  a  warrant  issued  by  a  justice  of  the  peace 
of  another  townshii^,  and  was  by  him  commit- 
ted. On  this  commitment,  the  information  was 
filed  under  which  he  was  convicted.  It  was 
held  that  the  proceeding  before  the  first  magis- 
trate did  not  affect  the  validity  of  the  infor- 
mation, nor  deprive  the  superior  court  of 
jurisdiction:  People  v.  Johnson,  71  Cal.  384. 

786.  Property  brought  into  another 
county. — Under  this  section,  where  a  bur- 
glary is  committed  in  one  county,  and  the 
property  taken  is  brought  into  another  county, 
the  superior  court  of  the  latter  county  has 
jurisdiction  of  the  offense.  In  such  a  case,  the 
indictment  or  information  should  charge  the 
facts  as  they  exist:  People  v.  Scott,  74  Cal.  94. 

806.  Swearing  to  complaint.  —  A  com- 
plaint charging  a  person  with  the  commission 
of  a  crime,  tiled  in  the  police  court  of  the  city 
and  county  of  San  Francisco,  may  be  sworn  to 
before  a  justice  of  the  peace:  People  v.  Le  Boy, 
Go  Cal.  C15. 

809.  Date  of  filing. — Where  the  order 
committing  the  defendant  to  answer  is  filed  on 
the  same  day  with  the  filing  of  the  information, 
it  will  be  presumed  in  favor  of  the  regularity 
of  the  proceedings,  there  being  no  showing  to 
the  contrary  that  the  information  was  filed  sub- 
sequent to  the  commitment:  Pcoplew  MrCurdy, 
68  Cal.  57(3.  It  is  not  essential  to  the  jurisdic- 
tion of  the  court  that  the  short-hand  reporter's 
notes  of  the  evidence,  taken  at  the  preliminary 
•examination  before  the  committing  magistrate, 
be  transcribed  and  filed  prior  to  the  proceeding 
by  information:  People  v.  Ril<-ij,  05  Iil.  107. 

Irregularity  in  examination  or  com- 
mitment. —  A  defendant  cannot  be  prosecuted 
by  information,  until  after  an  examination  and 
commit:ne:it  by  a  magistrate;  but  it  does  not 
follow  that  an  information  will  be  set  aside  for 
mere  irregularities  in  the  examination  or  com- 
mitment: People  V.  McCii)\hj,  G8  Cal.  576. 

Designation  of  offense. — The  district 
attornc}',  in  drawing  up  an  information  under 
this  section,  is  not  required  to  charge  the  offense 
-ilesignated  by  the  committing  magistrate  in  his 


indorsement  on  the  depositions  taken  at  the 
preliminary  examination,  but  must  charge  the 
offense  which  is  disclosed  by  the  depositions 
themselves:  People  v.  Vierra,  67  Cal.  231.  He 
may  proceed  by  information  for  any  offense  ap- 
pearing by  the  depositions  taken  on  the  prelimi- 
nary examination  to  have  been  committed;  he 
is  not  confined  to  filing  an  information  for  the 
offense  designated  by  the  magistrate:  People  v. 
Lee  Ah  Chucl;  OG  Id.  602.  If  the  depositions 
are  not  returned,  he  must  proceed  by  i;:for- 
mation  for  the  offense  designated  by  the  magis- 
trate: Id. 

Defendant  charged  by  fictitious  name. 
—  On  the  preliminary  examination,  a  defend- 
ant charged  in  the  complaint  imder  a  fictitious 
name  may  be  held  to  answer  and  informed 
against  under  his  true  name:  People  v.  Wheck); 
73  Cal.  252. 

811.  Warrant  of  arrest. — Under  sec- 
tions 811,  812,  and  813  of  the  Penal  Code,  a 
magistrate  has  no  jurisdiction  to  issue  a  war- 
rant of  arrest  without  some  evidence  tending 
to  show  the  guilt  of  the  party  named  in  the 
warrant.  But  a  mere  affidavit  in  the  form 
of  an  information,  which  only  contains  an  ex- 
pression of  the  opinion  of  the  affiant  that  a 
certain  person  is  guilty  of  a  crime,  and  which 
contains  no  evidence,  and  is  followeel  by  no 
deposition  stating  any  fact  tending  to  show 
guilt,  is  insufficient  to  support  a  warrant  for 
his  arrest:  Exparte  Dimviig,  74  Cal.  104. 

821.  Commitment  by  ono  and  exami- 
nation  by  another  justice. —Where  one 
charged  with  murder  has  been  arrested  and 
taken  before  the  magistrate  who  issued  the 
warrant,  and  by  him  committed  for  examina- 
tion, he  may  be  examined  and  held  to  answer 
by  another  magistrate  of  the  same  county, 
without  a  second  warrant  of  arrest,  although 
it  does  not  appear  why  the  prisoner  was  not 
examined  before  the  magistrate  issuing  the 
warrant:  Ex  parte  Moon,  65  Cal.  216. 

858.  Writ  of  mandamus  lies  to  com- 
pel a  justice  of  the  peace  to  proceed  with  the 
preliminary  examination  of  a  person  rogiilarly 
charged  with  having  committed  a  public  of- 
fense, arrested,  and  brought  before  him:  People 
V.  Barnes,  66  Cal.  594. 

861.  Continuance.  — Where  the  recorded 
affidavit  of  tlic  committing  magistrate  failed  to 
set  out  that  all  the  continuances  were  with  the 
consent  of  defendant,  but  the  affidavit  of  the 
attorney  prosecuting  so  alleged,  and  was  op- 
posed by  only  the  counter-affidavit  of  tlic  de- 
fendant, the  record  does  not  show  such  a  want 
of  consent  as  to  violate  this  section:  People  v. 
Griimlell,  75  Cal.  301. 

864.  Admission  of  reporter's  trans- 
cript of  testimony  of  deposing  witness: 
See  Peojile  v.  Orunddl,  75  Cal.  301. 

869.    Constitutionality  of  this  section. 

—  This  section,  and  soetion  O'^G  kI  the  I'ciial 
Code,  allowing  depositions  taken  on  tlie  pre- 
liminary examination  of  a  person  charged  with 
a  public  offense  to  bo  read  in  evidence  at  the 
trial  of  such  person,  are  constitutional:  People 
v.  Oiler,  6G  Cal.  101. 
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Transcript    of    reporter's    notes.  —  A 

transcript  of  the  sliort-liand  reporter's  notes 
iu  a  criminal  case  certilicd  and  provided  in 
this  section  is  placed  upon  the  same  footing  as 
a  deposition,  and  is  admissible  in  like  cases: 
People  V.  Grundell,  75  Cal.  301.  The  sten- 
ographer need  not  bo  sworn:  Sec  People  v.  Pile]/, 
75  Id.  98.  As  to  -when  his  certificate  is  sulii- 
cient,  sec  Id.  The  provision  that  a  reporter 
shall,  •witliiu  ten  days  after  the  close  of  a  depo- 
sition, file  a  certified  copy  of  his  notes  trans- 
cribed in  long-hand,  is  merely  directory,  and 
the  deposition  is  admissible  if  tlie  filing  is 
veithin  a  reasonable  time:  People  v.  Grundell, 
75  Id.  301. 

Objection  to  question:  See  People  v. 
Piku,  I'o  Cal.  98. 

Business  or  profession  of  deponent.  — 
A  deposition,  which  states  that  the  deposing 
witness  is  a  boy  sixteen  years  of  age  living 
with  his  brother  on  a  place  in  the  mountains, 
contains  a  sufficient  designation  of  the  depo- 
nent's business  or  profession  under  this  section: 
People  V.  Grundell,  75  Cal.  301. 

872.  Commitment.  —  On  the  preliminary 
examination  of  a  person  charged  witli  having 
committed  a  public  efi'ense,  the  committing 
magistrate  may  hold  the  defendant  to  answer 
for  any  offense  which  the  evidence  shows  him 
to  have  committed;  and  his  power  iu  this  re- 
spect is  not  limited  to  such  offenses  as  are 
embraced  within  the  crime  charged  in  the 
complaint:  People  v.  Wheeler,  73  Cal.  252.  The 
omission  of  the  district  attorney  and  magis- 
trate, on  the  preliminary  examination,  to  ask 
a  witness  for  the  prosecution  his  profession  or 
business,  is  not  prejudicial  to  the  defendant: 
People  V.  Rodrhjo,  G9  Id.  601.  A  commitment 
indorsed  upon  the  depositions,  and  signed  by 
the  justice  in  the  following  form,  viz. :  "It  ap- 
pearing to  me  that  the  offense  in  the  written 
depositions  mentioned  has  been  committed,  and 
that  there  is  sufficient  cause  to  believe  the 
■within-named  [giving  name]  guilty  thereof,  I 
order  that  he  be  held  to  answer  to  the  same," 
etc., — is  in  the  langiiage  of  this  section,  and 
suflScient:  People  v.  McCurdy,  68  Id.  576;  see 
People  v.  Lee  Ah  Chuch,  66  Id.  662.  In  the  or- 
der of  commitment,  the  police  judge  found  that 
"the  offense,  as  charged  in  the  complaint, 
felony,  to  wit,  attempt  to  commit  robbei'y,  has 
been  committed."    The  complaint  charged  an 


assault  with  intent  to  commit  robbery.  It  was 
held  that  the  order  should  be  construed  as  a 
finding  that  the  offense  charged  in  tlic  com- 
plaint had  been  committed:  People  v.  Lee 
Ah  Chuch,  66  Id.  662.  The  following  commit- 
ment is  sufiicient:  "It  appears  to  me  that  the 
offense  of  manslaughter  has  been  committed, 
and  that  there  is  sufficient  cause  to  believe 
the  within-named  Edward  Moan  guilty  thereof; 
I  order  that  he  be  held  to  answer  to  tho 
same,  and  that  he  be  admitted  to  bail  in  the 
sum  of  two  thousand  five  hundred  dollars": 
Ex  parte  Moan,  65  Id.  216. 

877.  Warrant  of  commitment  —  Pre- 
sumption. —  In  a  j)rosecution  for  murder, 
where  the  order  of  commitment  indorsed  upon 
the  depositions  taken  before  the  examining 
magistrate  provides  that  the  defendant  be  com- 
mitted to  the  custody  of  the  sheriff  without 
bail,  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  a  warrant  of 
commitment,  as  required  by  this  section,  was 
made  out  and  delivered  to  the  proper  officer, 
and  that  it  contained  every  essential  reqiaisite: 
People  v.  McCurdy,  68  Cal.  576. 

883.     Failure  to  return  depositions. 

—  If  the  depositions  are  not  returned,  tho  dis- 
trict attorney  may  proceed  by  information  for 
the  offense  designated  by  the  magistrate:  Peo- 
ple V.  Lee  Ah  Cliucl;  66  Cal.  662. 

895.  Collateral  attack  on  validity 
of  grand  jury.  —  The  validity  of  a  grand 
jury  cannot  be  drawn  in  question  in  a  xjroceed- 
ing  of  contempt  to  punish  a  i^erson  for  refusing 
to  testify  before  it:  Matter  of  Gannon,  69  Cal. 

906.  Term  of  service. — A  grand  jury 
legally  constituted  may  continue  to  act  until 
dissolved  by  operation  of  law  or  an  order  of 
court:  Li  re  Gannon,  69  Cal.  541.  The  grand 
jury  organized  on  the  14tli  of  July,  1885,  in 
the  city  and  county  of  San  Francisco,  was  not 
dissolved  by  operation  of  law  during  or  at  the 
expiration  of  that  year,  and  was  a  valid  body 
on  the  26th  of  March,  1886,  notwithstanding 
the  names  of  grand  jurors  were  selected  and 
returned  in  January,  1886,  for  that  year,  for 
which  a  new  grand  jury  might  have  been 
drawn:  Id. 


908.    Order  for  special  grand  jury. 

Sec.  908.  The  order  must  require  the  sheriff  to  summon  at  least  nineteen 
(19)  persons,  qualified  to  serve  as  grand  jurors,  to  appear  at  a  time  specified, 
and  a  copy  thereof,  under  the  seal  of  the  court,  must,  by  the  clerk,  be  de- 
livered to  the  sheriff.  [Amendment  approved  March  16,  1S89;  Statutes  and 
Amendments  1889,  214;  io  take  effect  immediately. '\ 

Notes  of  Decisions  Applicable  to  Sections  919-1025. 


919.      Jurisdiction  —  Contempt.  —  A 

grand  jury  is  part  of  the  court  by  whicli  it  is 
convened,  and  the  court  has  jurisdiction  toad- 
judge  a  witness  who  defies  the  authority  of  the 
grand  jury,  by  refusing  to  testify  before  it, 
guilty  of  contempt,  and  to  punish  him  there- 
for: Matter  of  Gannon,  69  Cal.  541. 

Corroborating     testimony.  —  Although 
the  grand  jury  could  have  indicted  the  defend- 


ant on  his  own  testimony,  the  fact  that  they 
called  another  witness  before  ordering  the  in- 
dictment would  indicate  no  bias  or  prejudice 
on  the  part  of  the  grand  jury:  People  v.  Northey, 
77  Cal.  618. 


920.  Right  of  defendant  to  be  heard 
before  grand  jury.  —  Tlie  defendant  is  not 
entitled  to   notice  that  the  grand  jury  is  in- 
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vestigating  a  charge  against  him,  nor  is  he  en- 
titled to  bo  heard  or  have  witnessess  worn  and 
examined  by  that  body,  unless  the  jury  calls 
for  the  same:  People  v.  Goldennon,  7G  Cal.  328. 

926.  Evidence  of  testimony  before 
grand  jury:  See  People  v.  Northey,  77  Cal. 
CIS. 

942.  Effect  of  dismissal  of  bill  by 
grand  jury.  —  The  examination  and  dismissal 
of  a  bill  by  the  grand  jury  does  not  take  away 
the  right  of  the  district  attorney  to  file  an  in- 
formation for  the  same  ofi"ense  within  the  stat- 
utory time:  Ex  parte  Moan,  65  Cal.  21G. 

943.  Indorsement  of  names  of  wit- 
nesses. —  Where  the  notes  of  a  short-hand  re- 
porter of  defendant's  testimony  on  another  trial 
were  read  to  the  grand  jury  when  consielering 
the  case  against  the  defendant,  the  name  of 
the  defendant  is  not  required  to  be  indorsed 
on  the  indictment  as  one  of  the  witnesses: 
People  V.  Northeii,  11  Cal.  G18.  On  a  motion 
to  set  aside  an  indictment  on  the  ground  that 
the  names  of  all  the  witnesses  examined  before 
the  grand  jury  had  not  been  inserted  or  in- 
dorsed thereon,  a  grand  juror  may  be  ques- 
tioned as  to  what  persons  were  examined  before 
the  grand  jury  as  witnesses,  and  upon  his  re- 
fusal to  answer  may  be  committed  for  contempt: 
Ex  parte  Schmidt,  71  Id.  212. 

950.  As  to  the  forms  of  indictments  in 
particular  ofifeuses,  see  the  particular  offenses. 

Name  of  county.  —  The  omission  to  name 
the  county  in  the  title  of  an  information  is  a 
technical  defect,  not  affecting  the  substantial 
ri;:;ht3  of  the  defendant  when  the  name  of  the 
coianty  appears  in  the  body  of  the  information: 
People  V.  Biggins,  C5  Cal.  564. 

953.  Name  of  defendant. — An  infor- 
mation cannot  be  set  aside  because  the  defend- 
ant has  been  designated  by  different  names. 
When  his  true  name  is  discovered,  it  may  be 
inserted  and  continued  in  the  subsequent  pro- 
ceedings: People  V.  Le  Poy,  05  Cal.  6J3. 

955.     Date  of  commission  of  offense. 

—  Except  where  time  is  of  the  essence  of  an 
offense,  a  crime  alleged  to  have  been  committed 
on  a  certain  day  may  be  shown  to  have  been 
committed  on  a  subsequent  day,  if  the  latter 
is  prior  to  the  filing  of  the  indictment  or  in- 
formatiou :  People  v.  Sheldon,  CS  Cal.  434.  The 
defendants  were  prosecuted  for  the  crime  of 
arson,  by  an  information  which  alleged  that 
the  offense  was  committed  on  a  day  subsequent 
to  the  date  of  its  filing.  Under  tliis  information, 
they  were  arraigned,  and  pleaded  not  guilty. 
On  the  trial,  the  information  was  amended  by 
charging  the  offense  to  have  been  committed 
prior  to  the  filing  of  the  information.  The  trial 
thereupon  proceeded  without  an  arraignment 
or  plea  to  the  amended  information.  It  was 
held  that  the  original  information  stated  no 
offense,  and  that  the  trial  under  the  amended 
information,  without  an  arraignment  and  plea, 
was  error,  as  no  issue  was  joined:  Pc.ojile  v. 
Moody,  69  Id.  184. 


956.     Misnomer    of    person    injured: 
See  People  v.  Wataon,  72  Cal.  402;   People  v. 


McGilver,  67  Id.  55.  Where  the  information 
correctly  describes  the  person  injured,  an  in- 
struction given  in  the  language  of  this  section, 
as  to  the  effect  of  a  misnomer  in  the  informa- 
tion of  the  person  injured,  is  immaterial:  Peo- 
ple V.  Treadwell,  69  Id.  226. 

959.  Indictments  for  particular  of- 
fenses: See  the  particular  offenses. 

971.     See  People  v.  liozelle,  December  31, 

1888. 

987.     Assignment    of    counsel.  —  The 

arraignment  is  not  void  because  of  an  omission 
on  the  XJart  of  the  court  to  inform  tlie  defend- 
ant before  his  plea  of  non-guilty  of  his  right 
to  have  counsel  assigned  him,  if  such  duty  was 
performed  during  the  arraignment:  People  v. 
rallarino,  66  Cal.  228. 

995.    Objection  to  jurisdiction  of  court. 

—  An  information  good  upon  its  face,  and 
regularly  filed  by  the  district  attorney  after 
an  examination  and  commitment  by  a  magis- 
trate, cannot  be  set  aside  on  the  ground  that 
the  offense  was  not  committed  in  the  county 
alleged  in  the  information.  Such  an  objection 
may  be  taken  advantage  of  under  a  plea  of 
not  guilty,  and  is  tlien  a  question  for  the  jury 
to  determine:  People  v.  More,  68  Cal.  500. 

Transcription  of  reporter's  notes.  —  It 
is  not  essential  to  the  jurisdiction  of  the  court 
that  the  short-hand  reporter's  notes  of  the  evi- 
dence taken  at  the  preliminary  examination 
before  the  committing  magistrate  be  tran- 
scribed and  filed  prior  to  proceeding  by  infor- 
mation: People  v.  Jiiley,  65  Cal.  107. 

Swearing  to  complaint.  —  A  complaint 
charging  a  person  with  the  commission  of  a. 
crime  filed  in  tlie  police  court  in  the  city  and 
county  of  San  Francisco  may  be  sworn  to  be- 
fore a  justice  of  the  peace:  People  v.  Le  Poy, 
65  Cal.  613. 

Charge.  —  An  information  will  not  be  set 
aside  on  the  ground  that  it  was  not  based  on 
any  charge  for  which  the  defendant  had  been 
held  to  answer,  where  the  record  shows  that 
all  the  preliminary  steps  were  regular,  and 
such  as  to  warrant  the  district  attorney  i:i 
filing  the  information:  People  v.  Beam,  66  Cal. 
394. 

Illegal  or  prejudiced  grand  jury.  —  An 
accusatory  paper  found  by  a  body  of  men 
styling  themselves  a  grand  jury,  but  who  were 
not  a  valid  and  constitutional  grand  jury,  is 
void  and  worthless  as  an  indictment,  and  the 
superior  court  has  no  power  to  try  a  ]irisoner 
under  it:  Levy  v.  Wilson,  69  Cal.  105;  but 
irregularities  in  the  formation  of  a  grand  jury 
cannot  be  considered  on  motion  to  set  aside 
the  indictment,  but  only  on  a  motion  addressed 
to  the  proceedings  of  the  grand  jury:  People 
V.  Goldcnjion,  16  Id.  325.  The  fact  lliat  two 
of  the  grand  jurors  were  in  court  when  one 
whom  they  liad  indicted  for  procuring  a  de- 
fendant to  oQ'or  a  bribe  was  on  trial,  ami  heard 
defendant  plead  his  constitutional  privilege  as 
a  witness,  on  the  ground  that  his  testimony 
would  tend  to  criminate  him,  is  immaterial, 
there  being  nothing  to  show  that  it  had  any- 
thing to  do  with  their  voting  for  defendant's 
indictment:  People  v.  Nortltey,  77  Iil.  618. 

Name   of    defendant.  —  An    information 


473 


§§  99G-1033 


PENAL  CODE. 


cannot  be  set  aside  because  the  defendant  has 
been  designated  by  different  names.  When 
his  true  name  is  discovered,  it  may  bo  inserted 
and  continued  in  the  subsequent  proceedings: 
Pcnplo  V.  Lc  I?oi/,  G5  Cab  G13. 

Mere  irregularities  or  informalities  be- 
fore the  committing  magistrate,  which  do  not 
deprive  the  defendant  of  any  substantial  right, 
will  not  warrant  the  quashing  of  an  informa- 
tion: People  V.  Rodrifjo,  G9  Cal.  GOl. 

Commitment.  —  The  provision  that  an  in- 
formation may  be  set  aside  when  the  defend- 
ant has  not  been  legally  committed  by  a 
magistrate  before  the  filing  thereof  does  not 
apply  in  cases  of  indictment:  People  v.  Gold- 
enson,  76  Cal.  328. 

996.  Waiver  of  right. — Where  a  de- 
fendant was  arraigned,  and  pleaded  not  guilty, 
and  did  not  move  to  set  aside  the  information, 
he  is  precluded  from  afterwards  taking  the 
objection  that  he  had  not  been  examined  and 
committed  as  required  by  law,  and  is  not  en- 
titled to  a  discharge  on  habeas  corpus,  after 
trial  and  conviction,  even  if  he  had  not  been 
legally  committed:  Ex  parte  Moan,  65  Cal.  216; 
but  where  a  defendant,  without  counsel  on  his 
arraignment,  pleads  not  guiltj',  he  is  not  thereby 
deprived  of  his  statutory  right  to  demur,  or  to 
move  to  set  aside  the  information  when  coun- 
sel has  been  assigned  him;  but  a  failure  to 
apply  to  the  court  for  leave  to  withdraw  the 
plea  for  such  purpose  is  a  waiver  of  all  irregu- 
larities in  the  proceedings  before  the  arraign- 
ment and  plea:  People  v.  Vallarino,  66  Id. 
228. 

1007.     Confession  of  demurrer.  —  An 

order  allowing  the  prosecution  in  a  trial  for 
murder  to  confess  a  demurrer  to  the  informa- 
tion, followed  by  a  direction  that  the  district 
attorney  file  another  information,  is  an  order 
"to  the  effect"  that  the  demurrer  be  allowed: 
People  V.  Bi'jgins,  65  Cal.  564. 

Appeal  from  decision  sustaining  de- 
murrer. —  The  Penal  Code  makes  no  provis- 
ion for  an  entry  of  judgment  on  demurrer 
other  than  the  entry  of  an  order  upon  the 
minutes.  The  entry  of  such  an  order  in  the 
minutes  is  a  judgment,  and  where  a  demurrer 
to  an  indictment  is  sustained,  an  appeal  from 
such  decision  is  effectual,  although  the  notice 
of  appeal  states  that  the  appeal  is  taken  from 
the  "order"  sustaining  the  demurrer:  People 
V.  Jordan,  65  Cal.  644. 

Absence  of  counsel  for  defendant  on 
overruling  demurrer.  —  On  a  trial  for  fel- 
ony, the  fact  that  the  counsel  for  the  defend- 
ant was  absent  from  the  court-room  when  the 
court  announced  the  overruling  of  his  demur- 
rer to  the  information  will  not  warrant  a  re- 
versal, it  not  being  shown  that  the  defendant 
was  prejudiced  thereby:  People  v.  Rice,  73  Cal. 
220. 


1008.  Allowing  demurrer.  —  Under 
this  section,  where  a  demurrer  is  allowed,  it  is 
not  necessary  for  the  judge  to  render  an  opin- 
ion that  the  objection  to  the  information  caa 
be  overcome  by  filing  another,  but  he  may  di- 
rect a  new  information  to  be  filed:  People  v. 
O'Learu,  77  Cal.  30. 

1013.  See  People  v.  Vallarino,  66  Gal.  228. 
Objection  to  jurisdiction  to  court:  See 

People  v.  More,  68  Cal.  500. 

1017.  Plea  of  former  jeopardy  and 
acquittal,  when  defective:  See  People  v. 
O'Leartf,  77  Cal.  30;  see  Id.,  decided  February 
29,  1889. 

1018.  Withdrawal  of  plea  after  pun- 
ishment has  been  fixed.  —  In  a  prosecution 
for  murder,  the  defendant,  with  the  concur- 
rence of  his  attorney  and  other  persons  of 
whom  he  sought  advice,  pleaded  guilty.  The 
court,  after  hearing  evidence,  determined  the 
degree  of  the  crime,  and  fixed  the  punishment 
at  death.  In  such  a  case  the  defendant  can- 
not afterwards  withdraw  his  plea  and  plead 
not  guiltj^:  People  v.  Lennox,  67  Cal.  113. 

Waiver  of  right  to  jury  trial. — In  a 
criminal  prosecution,  a  defendant,  by  pleading 
guilty,  waives  his  right  to  a  trial  by  jury:  Peo- 
ple V.  Lennox,  67  Cal.  113. 

1024.  Arraignment  —  Defendant 
standing  mute. — A  defendant  was  con- 
victed of  manslaughter.  At  the  time  of  his 
arraignment  he  wa3  asked  if  he  pleaded  guilty 
or  not  guilty.  To  this  question  he  personally 
made  no  answer,  but  his  attorney  said,  "We 
plead  not  guilty."  The  clerk  thereupon,  the 
defendant  still  standing  mute,  made  an  entry 
in  the  minutes  of  the  court  that  "the  defend- 
dant  pleads  not  guilty  of  the  offense  charged 
in  the  information,  and  by  consent  of  all  par- 
ties the  cause  is  set  for  trial  on  the  twelfth  of 
October,  18S5."  It  was  held  that  under  this 
section  it  was  the  duty  of  the  court  to  have 
entered  on  the  minutes  a  plea  of  not  guilty, 
and  that  the  defendant  was  not  prejudiced  by 
the  form  of  the  entry:  People  v.  McCoy,  71 
Cal.  395. 

1025.  Repeal  of  this  section  extin- 
guished the  right  of  the  court  to  ask  a  defend- 
ant in  a  criminal  case  whether  he  had  suffered 
a  previous  conviction;  but  where  a  previous 
conviction  is  charged,  and  the  defendant  is  ar- 
raigned in  the  mode  required  by  section  988  of 
the  Penal  Code,  and  in  his  plea  voluntarily 
confesses  the  prior  conviction,  it  is  not  neces- 
sary that  the  jury  find  specially  as  to  the 
charge  of  previous  conviction.  A  general  ver- 
dict and  the  voluntary  confession  are  sufficient: 
People  V.  Brooks,  65  Cal.  295;  see  Ex  parte 
Young  Ah  Gow,  73  Id.  438. 


1033.    Pending  criminal  action  removed  from  court. 

Sec.  1033.  A  criminal  action  may  be  removed  from  the  court  in  which  it 
is  pending, — 

First  —  On  the  application  of  the  defendant,  on  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the  action  is  pending. 

Second  —  On  the  application  of  the  district  attorney,  on  the  ground  that 
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from  any  cause  no  jury  can  be  obtained  for  the  trial  of  the  defendant  in  the 

county  where  the  action  is  pending.     [Amendment  approved  March  9,  1887; 

Statutes  and  Amendments  1887,  Gl;  to  take  effect  from  and  after  the  date  of  its 

passage.'^ 

Section  4  of  the  act  of  amendment  provided:  — 

Sec.  4.  The  provision  of  this  act  shall  not  apply  to  criminal  action  pending  at  the  date  of 
the  passage  of  this  act. 

Notes  of  Decisions  Applicable  to  Section  1033. 
Change  of  venue.  —  Upon  an  application        Change    of   venue.  —  Popular    excite- 
by  a  defendant  for  a  change  of  the  place  of    raont  against  the   accused  as  ground  for 
trial,  counter-affidavits    may  be  filed   by  the     change  of  venue:   See  People  v.  Goldenson,  76 
prosecution    controverting    defendant's   state-     Cal.  328. 
ments:  People  v.  Majors,  05  Cal.  138. 

1034.  Manner  of  making  the  application. 

Sec.  1034.  The  application  must  be  made  in  open  court  and  in  writing, 
verified  by  the  affidavit  of  the  defendant  or  of  the  district  attorney,  as  the 
case  may  be,  a  copy  of  which  application  must  be  served  upon  the  attorney 
of  the  adverse  party  at  least  one  day  prior  to  the  hearing  of  the  application. 
Whenever  the  affidavit  of  the  defendant  shows  that  he  cannot  safely  appear 
in  person  to  make  such  application  because  popular  prejudice  is  so  great  as 
to  endanger  his  personal  safety,  and  such  statement  is  sustained  by  other 
testimony,  such  application  may  be  made  by  his  attorney,  and  shall  be  heard 
and  determined  in  the  absence  of  the  defendant,  notwithstanding  the  charge 
then  pending  against  him  bo  a  felony,  and  he  has  not  at  the  time  of  such 
application  been  arrested  or  given  bail,  or  been  arraigned,  or  pleaded  or  de- 
murred to  the  indictment  or  information.  [Amendment  approved  March  9, 
1887;  Statutes  and  Amendments  1887,  61;  to  take  effect  from  and  after  the  date 
of  its  passage.^ 

See  note  to  section  1033. 

1035.  Duties  of  court. 

Sec.  1035.  If  the  court  be  satisfied  that  the  representations  of  the.appli- 
cant  are  true,  an  order  must  be  made  transferring  the  action  to  the  proper 
court  of  some  convenient  county  free  from  a  like  objection.  [Amendment  ap^ 
proved  March  9,  1887;  Statutes  and  Amendments  1887,  Gl;  to  take  effect  from 
and  after  the  date  of  its  passage. "l 

See  note  to  section  1033. 

Notes  of  Decisions  Applicable  to  Sections  103G-1240. 

1036.      Change    of   place    of    trial —  1046.     Jury. — An  order  of  the  court  di- 

Papers. —  Under  this  section,  where  the  place  rectiiig  the  clerk  "to  draw  the  names  of  thirty- 

of   trial  of  a  criminal  action  is  changed  to  a  five  good  and  lawful  men,"  to  bo  summoned 

county  other  than  that  in  which  the  action  is  from  the  body  of  the  county,  is  a  substantial 

brought,  neither  a  bill  of  exceptions  taken  on  compliance  with  the  statute:  People v .  ]V heeler, 

a  former  trial  of  the  case  for  purposes  of  an  05  Cal.  77.     In  impaneling  a  jury  in  a  crini- 

appeal  to  the  supreme  court,  or  tlie  instruc-  inal  case,  twelve  names  must  be  drawn  from 

tions  given  to  the   jury  on  the  former  trial,  the  box,  and  the  defendant  must  bo  allowed 

need  be  transmitted  to  the  court  to  which  the  to  examine  tlie  whole  twelve  before  exercising 

action   is   removed:    People   v.    Biisli,  71    Cal.  his  riglit  of  peremptory  challenge  as  to  any: 

602.  People  v.  llilnj,  05  Id.  107.     As  to  when  tlio 

remark  by  the  judge  that  ho  thouglit  "tho 

1043.       Absence    of    defendant    from  prosecution  in   crimmal  cases  was  too  much 

courtroom. — The  absence  of  the  defendant  handicapped,"  made  on  tho  examination  of  a 

from  the  court-room  for  an  inappreciable  space  juror  as  to  his  qualifications,  is  cured  by  a  sub- 

of  time  during  the  trial  is  not  error:  People  v.  sequent  instruction:  See  People  v.  Korthaj,  77 

Bii.^h,  (;8  Cal.  023.  Id.  018. 
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1052.     Postponement  of  trial.  —  The 

postponement  of  the  trial  of  a  criminal  case  at 
the  request  of  and  to  enable  the  i)rosecution 
to  procure  the  attemlancc  of  its  witnesses  is 
not  an  abuse  of  discretion:  People  v.  Tread- 
well,  G9  Cal.  220.  A  court  properly  refuses  a 
delay  to  procure  the  testimony  of  a  grand 
juror  who  was  out  of  the  jurisdiction  when 
the  statement  of  defendant's  counsel  showed 
that  he  expected  to  prove  by  the  absent  juror 
the  same  sort  of  prejudice,  partiality,  or  bias 
on  the  same  facts  as  existed  iu  regard  to  the 
other  grand  jurors,  which  are  held  to  be  no 
indication  of  bias  or  prejudice:  People  v. 
Northcy,  77  Id.  G18. 

Continuance  to  obtain  return  of  dep- 
osition. —  A  motion  for  a  continuance  in 
order  to  obtain  the  return  of  certain  deposi- 
tions is  properly  denied,  where  the  interroga- 
tories relate  solely  to  facts  M'hich  are  not 
denied:  Peoples.  Goldenson,  76  Cal.  328. 

Continuance  for  absence  of  attorney: 
See  People  v.  Goldenson,  76  Cal.  328. 

1059.  Challenge  to  panel.  —  An  im- 
material departure  from  the  forms  prescribed 
by  articles  3  and  4,  chapter  1,  title  3,  of  the 
Code  of  Civil  Procedure,  with  respect  to  the 
drawing  and  return  of  the  jury,  such  as  does 
not  deprive  the  defendant  of  an  opportunity 
to  secure  a  competent  and  impartial  jury,  is 
not  a  ground  for  challenge  to  the  panel: 
People  v.  Davis,  73  Cal.  355. 

1066.  Challenge.  —  Where  it  appears 
that  defendant  had  the  benefit  of  all  the  per- 
emptory challenges  to  which  he  was  entitled, 
the  omission  of  the  court  to  inform  the  defend- 
ant that  if  he  intends  to  challenge  a  juror  he 
must  do  so  when  the  juror  appears,  and  before 
he  is  sworn,  as  required  by  this  section,  is  not 
a  prejudicial  error:  People  v.  Goldenson,  76 
Cal.  328. 

1068.  Objection  to  competency  of 
juror,  taken  for  the  first  time  after  verdict 
rendered,  cannot  be  availed  of  on  motion  for  a 
new  trial,  nor  on  motion  in  arrest  of  judgment: 
People  V.  Samsels,  66  Cal.  99. 

1069.  Peremptory  challenge. — A  de- 
fendant charged  with  robbery  is  entitled  to 
but  ten  peremptory  challenges:  People  v. 
Riley,  65  Cal.  107.  Where  the  prosecution  in 
a  criminal  case  passes  the  jury  to  the  defend- 
ant, declining  to  exercise  any  challenge,  and 
the  defendant  exercises  his  right  of  peremp- 
tory challenge  by  objecting  to  one  juror,  the 
action  of  the  court  in  subsequently  permitting 
the  prosecution  to  peremptorily  challenge  a 
juror  ia  at  most  an  irregularity  not  afi'ecting 
any  substantial  right  of  the  defendant:  People 
V.  Majors,  65  Id.  138. 

1072.  General  challenge  for  cause.  — 
A  challenge  to  a  juror  on  the  ground  that  he 
is  not  qualified  to  serve  by  reason  of  his  non- 
residence  in  the  county  in  which  the  trial  is 
had  is  a  general  challenge  for  cause,  for  the 
disallowance  of  which  no  exception  is  pro- 
vided in  the  Penal  Code:  People  v.  Fona  Ah 
Sin  J,  70  Cal.  11. 


cution,  a  juror  who  had  stated  on  his  prelimi- 
nary examination  that  he  had  a  decided  opinion 
as  to  the  guilt  or  innocence  of  the  defendant, 
but  that  he  thought  he  could  give  him  a  fair  and 
impartial  trial,  was  asked  by  the  defendant, 
upon  a  challenge  for  actual  bias,  whether  the 
opinion  was  adverse  to  the  defendant.  The 
court  refused  to  permit  the  question,  wherc- 
npon  the  defendant  peremptorily  challenged 
the  juror,  and  exhausted  all  his  peremptory 
challenges  before  the  panel  was  completed.  It 
was  held  that  the  refusal  to  allow  the  question 
was  error:  People  v.  Kwiz,  73  Cal.  313;  People 
V.  Brown,  72  Id.  390.  In  such  a  case,  the  action 
of  the  court  in  sustaining  a  challenge  to  a  juror 
on  the  ground  of  actual  bias  will  not  be  re- 
viewed on  appeal,  when  no  exception  was  taken 
to  the  rulings  of  the  court  upon  the  admission 
or  rejection  of  testimony  given  on  the  voir  dire 
examination  of  the  juror:  People  v.  Kunz,  73  Id. 
313. 

Scruples  against  death  penalty.  —  Sub- 
division 8  of  this  section,  which  provides  for 
the  peremptory  challenge  of  jurors  who  enter- 
tain such  conscientious  opinions  as  would  pre- 
clude their  finding  a  defendant  guilty  of  an 
off'ense  punishable  with  death,  applies  to  all 
prosecutions  for  murder,  although  the  crime  of 
murder  is  not  necessarily  punishable  by  death: 
People  v.  Majors,  05  CaL  138;  see  People  v. 
Goldenson,  76 'id.  318. 

1093.    Reading  information  to  j ury. — 

The  defendant  was  charged  by  information 
with  burglary,  and  with  prior  convictions  of 
robbery  and  burglary.  When  called  upon  to 
plead,  he  acknowledged  the  prior  convictions, 
and  pleaded  not  guilty  to  the  charge  in  the  in- 
formation. After  the  jury  was  impaneled,  the 
information  was  read,  and  the  defendant's  plea 
duly  stated  to  them.  So  far  as  shown  by  the 
record,  no  reference  was  made  to  the  charge  of 
prior  convictions  during  the  trial,  either  in  the 
instructions  of  the  court  or  otherwise.  The  jury 
found  the  defendant  guilty  of  burglary  in  the 
first  degree,  but  did  not  find  in  reference  to  the 
prior  convictions,  and  the  court  sentenced  him 
to  imprisonment  for  only  ten  years,  instead  of 
imposing  the  extreme  penalty  of  the  law.  Be- 
fore sentence  was  pronounced,  the  charge  of 
prior  convictions  was  withdrawn.  It  was  held 
that,  in  the  absence  of  an  affirmative  shosving 
to  the  contrary,  it  would  be  presumed  that  the 
clerk,  in  reading  the  information  to  the  jury, 
omitted  to  read  the  charge  of  prior  convic- 
tions, as  required  by  this  section:  People  v. 
Fbjnn,  73  Cal.  511;  see  People  v.  Meyer,  73  Id. 
548. 

Opening  statement  for  defendant,  — 
In  his  opening  statement  to  the  jury,  counsel 
for  the  defendant  may  be  restricted  by  the 
court  to  a  statement  of  the  facts  which  he  ex- 
pects to  prove,  without  any  argument  upon  the 
same:  People  v.  Bezy,  67  Cal.  223.  It  is  with- 
in the  discretion  of  the  court  to  refuse  to  allow 
both  of  the  attorneys  for  the  defendant  to  make 
opening  statements  to  the  jury:  People  v. 
Goldenson,  76  Id.  318. 

Argument  of  counsel,  refusal  to  stop, 
when  error:  See  People  v.  Lee  Chuck,  decided 
March  5,  1889. 


1074.     Examination  of  juror  — Chal-        1095.    Private  counsel.  —  It  is  not  error 
lenge  for  actual  bias.  — In  a  criminal  prose-    to  permit  private  counsel  to  assist  the  district 
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attorney  in  the  prosecution  of  criminal  cases: 
Pco-plc  V.  TurcoU,  G5  Cal.  12G. 

Argument  of  counsel  —  Statement  of 
facts  not  in  evidence.  —  Statements  made  by 
tlie  counsel  for  the  prosecution,  in  his  address 
to  the  jury,  as  to  the  impressions  made  on 
himself  on  hearing  of  the  homicide,  although 
ol)jectional>le,  will  not  warrant  a  reversal,  if 
the  statements  were  made  in  reply  to  a  similar 
argument  by  the  counsel  for  tho  defendant, 
and  the  court  suljsequently  instructed  the  jury 
not  to  consider  such  statements:  Pcoiplc  v.  Bush, 
68  Cal.  G23.  The  refusal  of  the  court  to  stop 
the  prosecuting  attorney  from  reading,  in  the 
course  of  his  argument  to  the  jury,  extracts 
from  law  books,  is  not  error,  if  it  afterwards 
instructs  the  jury  to  disregard  such  extracts, 
and  to  be  governed  by  the  law  as  stated  by  the 
court:  People  v.  Trcadwdl,  G9  Id.  226.  Where 
a  district  attorney,  during  the  argument,  ad- 
dressed the  defendant  personally,  advanced  to- 
wards him,  and  pointed  his  tinger  at  him, 
saying,  "You  sought  this  trouble  with  him 
[referring  to  the  prosecuting  witness],  and 
made  a  cowardly  attack  upon  him,"  this  does 
not  justify  a  reversal  of  the  judgment  against 
the  defendant:  People  v.   Wheeler,  65  Id.  77. 

1096.  Reasonable  doubt.  —  An  in- 
struction to  the  jury  that  they  should  acquit, 
if  they  had  from  the  evidence  a  reasonable 
doubt  of  tho  guilt  or  innocence  of  the  defend- 
ant, is  more  favorable  to  the  defendant  than  he 
is  entitled  to,  and  is  not  a  prejudicial  error: 
People  v.  Womf  Ah  Foo,  69  Cal.  ISO.  The 
court  refused  the  following  instruction  to  the 
jury  asked  for  by  the  defendant:  "You  are 
instructed  that  before  you  can  find  the  defend- 
ant guilty,  you  must  be  satisfied  to  a  moral 
certainty  that  the  circumstances  of  the  case 
are  not  only  consistent  with  the  guilt  of  tho 
defendant,  but  are  entirely  inconsistent  with 
any  other  reasonable  hypothesis  that  can  be 
adduced  from  the  evidence."  A  full  and  cor- 
rect charge  had  already  been  given  on  the 
subject  of  reasonable  doul>t.  It  was  held  that 
as  the  case  did  not  depend  in  any  degree  on 
circumstantial  evidence,  it  was  not  error  to 
refuse  the  instruction:  People  v.  Tamer,  65 
Id.  540. 

1103.  Reopening  case.  —  Reopening  a 
case  for  tho  purpose  of  introducing  evidence 
in  support  of  a  plea  of  once  in  jeopardy  is  a 
matter  of  discretion,  and  the  refusal  of  tlie 
court  i.s  not  reviewable:  People  v.  Rosa,  65 
Cid.  104. 

Flight  as  evidence  of  guilt.  —  Testi- 
mony of  tho  sheriff  as  to  his  search  for  dcfend- 
ivnt,  tending  to  show  his  flight  after  an  assault, 
is  admissible:  People  v.  Fine,  77  Cal.  147.  The 
llight  of  a  person  suspected  or  charged  with  a 
crime  is  a  circumstance  to  be  weighed  by  tho 
jury  as  tending  in  some  degree  to  prove  a  con- 
sciousness of  guilt,  and  the  court  may  instruct 
the  jury  so  to  consider  such  circumstance  in 
arriving  at  a  verdict:  People  v.  Oiancoli,  74  Id. 
042.  An  instruction  to  the  cfifect  that  flight 
is  not  an  inference  of  guilt,  and  that  timid 
per.sons,  although  innocent,  might  seek  safety 
thereby,  is  properly  refused:  Id.  Tiie  court 
instructed  the  jury  that  "  the  flight  of  a  per- 
son immediately  after  the  commission  of  a 
crime,  or   after   a   crime   is    committed  with 


which  he  is  charged,  is  a  circumstance  in  es- 
tablishing his  guilt,  not  sufficient  of  itself  to 
establish  his  guilt,  but  a  circumstance  which 
the  jury  may  consider  in  determining  the 
probabilities  for  or  against  him,  the  proba- 
bility of  his  guilt  or  innocence.  The  weight 
to  which  that  circumstance  is  entitled  is  a 
matter  for  the  jury  to  determine  in  connection 
with  all  the  facts  called  out  in  the  case." 
There  was  evidence  tending  to  prove  that  the 
defendant  was  absent  from  home  soon  after 
the  homicide,  and  that  about  three  weeks 
afterwards  he  was  arrested  in  anothor  county. 
The  defendant  admitted  the  killing,  but 
claimed  that  it  was  done  in  self-defense.  It 
was  held  that  the  instruction  was  not  errone- 
ous as  assuming  the  guilt  or  (light  of  the  de- 
fendant: People  V.  Forfnjthe,  05  Id.  101. 

Reputation  of  defendant:  See  People  v. 
Marseiler,  70  Cal.  9S;  People  v.  Bush,  03  Id. 
623;  People  V.  Fonrj  Chimj,  decided  January  28, 
1889.  Trie  jury  are  not  justified  in  acquitting 
a  defendant  upon  proof  of  his  good  character, 
if  the  evidence,  in  spite  of  his  good  character, 
convinces  them  beyond  a  reasonable  doubt  of 
his  guilt:  People  v.  KaUcman,  72  Cal.  212.  In 
a  prosecution  for  burglary,  a  certificate  of 
the  discharge  of  tlie  defendant  from  the  United 
States  army,  certifying  to  his  good  character, 
is  not  admissible  as  evidence  of  his  good  char- 
acter: People  v.  Echman,  72  Id.  582.  The  re- 
fusal to  allow  a  witness  to  testify  to  tho  good 
reputation  of  the  defendant  for  truth,  honesty, 
and  integi-ity  is  not  a  prejudicial  error,  if  he 
and  several  other  witnesses  have  previously 
testified  substantially  to  that  effect,  and  their 
evidence  is  not  contradicted  by  the  prosecu- 
tion: Peoplev.  Kalkman,  72  Id.  212. 

Circumstantial  evidence.  —  A  statement 
by  the  court  in  its  instructions,  that  there  was 
evidence  in  the  case  of  a  circumstantial  nature, 
is  not  error,  if  the  charge  as  a  wholo  did  not 
convey  to  the  jury  any  opinion  of  the  court  as 
to  tho  weight  of  such  evidence:  Peoplev.  Womj 
Ah  Foo,  09  Cal.  180.  In  instructing  the  jury 
upon  the  subject  of  such  evidence,  where  tho 
court,  after  stating  that  in  order  to  warrant  a 
conviction  the  circumstances  must  exclude  to  a 
moral  certainty  every  other  hypothesis  than 
that  of  guilt,  further  said  that  '•  to  convict  up- 
on circumstantial  evidence,  it  should  be  such 
as  to  produce  nearly  tho  same  degree  of  cer- 
tainty as  that  which  arises  from  direct  testi- 
mony," the  instruction  is  proper:  People  v. 
Erl-nian,  12  Id.  582. 

Declarations,  admissions,  or  confes- 
sions of  defendant:  See  People  v.  GoUleiison, 
70  Cal.  328;  People  v.  Yeatov,  75  Id.  415.  Ad- 
missions voluntarily  made  before  a  coroner's 
jury  by  a  defendant  charged  with  a  crime  aro 
admissible  in  evidence  against  him:  Peoplev. 
Martinez,  06  Id.  278.  Eviileucc  of  a  declaration 
made  by  the  defendant  after  his  arrest  to  tho 
sheriff,  to  the  effect  that  he  would  plead  guilty 
voluntarily,  is  admissible  when  no  attempt  was 
made  by  the  sheriff  to  coerce  the  defendant,  and 
the  only  inducement  held  out  to  him  was  tho 
probability  that  if  ho  was  guilty,  and  so  pleaded, 
he  would  get  a  shorter  sentence:  People  v.  Erk- 
man,  72  Id.  582.  As  to  tho  effect  of  tho  con- 
fession of  prior  convictions,  sec  People  v.  Meyer, 
73  Id.  548.  ^ 

Facts  occurring  subsequent  to  offense. 
—  In  a  criminal  prosecution,  evidence  of  inci- 
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dents  occurring  subsequent  to  the  clay  on 
which  the  offense  was  alleged  to  have  been 
coininittcd  is  admissible  when  such  facts  relate 
to  a  transaction  which  partly  occurred  on  the 
day  of  the  commission  of  the  offense:  People  v. 
Lr-e  A  h  Clinch,  G«  Cal.  CG2. 

Evidence  of  another  oflFense.  —  In  a 
prosecution  for  burglary  under  an  indictment 
or  information  charging  the  offense  to  have 
been  committed  in  a  particular  county,  evi- 
dence is  inadmissible  of  an  offense  committed 
in  another  county:  People  v.  Scott,  74  Cal.  94. 
The  test  of  the  admissibility  of  evidence  of 
other  offenses  than  the  one  charged  is  the 
connection  between  the  offenses  in  the  mind  of 
the  criminal.  When  such  a  connection  is  shown, 
evidence  of  the  others  is  admissible  for  the  pur- 
pose of  establishing  identity  in  developing  the 
res  gestcc,  or  in  making  out  the  guilt  of  the  de- 
fendant by  a  chain  of  circumstances  connected 
with  the  crime  for  which  he  is  on  trial.  If, 
however,  the  evidence  of  another  offense  serves 
in  no  way  to  identify  the  thing  stolen,  or  con- 
nect the  defendant  with  the  crime  for  which 
he  is  on  trial,  it  forms  no  part  of  the  res  gestce, 
and  as  evidence  of  a  distinct  offense,  uncon- 
nected in  character  and  purpose  with  the  of- 
fense charged,  is  inadmissible:  People  v.  Cun- 
ningham,  66  Id.  668. 

Alibi:  See  People  v.  Wonr/  Ah  Foo,  69  Cal. 
ISO;  People  v.  Lee  Gam,  69  Id.  552;  People  v. 
Lee  Ah  Chuch,  decided  March  5,  1889.  The  de- 
fendant in  a  criminal  prosecution,  for  the  pur- 
pose of  proving  an  alibi,  may  testify  as  to 
various  acts  which  he  claims  to  have  done  at 
and  about  the  time  of  the  alleged  offense,  but 
cannot  give  the  particulars  of  conversations 
had  between  himself  and  others:  People  v. 
Kalhnan,  72  Id.  212. 

Depositions:  ^cepost,  sec.  1345  note;  Peo- 
ple v.  Goldenson,  76  Cal.  328.  As  to  what 
search  for  a  prosecuting  witness  is  sufficient  to 
warrant  the  admission  of  his  deposition  taken 
before  the  committing  magistrate,  see  People 
V.  Carty,  76  Cal.  213. 

1105.  Proof  of  prima  facie  case  by 
prosecution:  See  People  v.  Forsythe,  65  Cal. 
101.  Where  the  commission  of  the  homicide 
by  the  defendant  is  proved  on  the  part  of  the 
people,  and  the  evidence  of  the  prosecution 
does  not  tend  to  prove  the  offense  of  man- 
slaughter, or  that  the  liomicide  was  justifiable 
or  excusable,  the  defendant  must  prove  by  a 
preponderance  of  evidence  that  the  crime  was 
only  manslaughter,  or  that  he  was  excusable 
or  justifiable:  People  v.  Knapp,  71  Id.  1. 


him  money  to  favor  defendant  in  rendering  a 
verdict;  and  that  the  third  person  had  advised 
witness  to  hear  all  that  was  to  bo  said  on  the 
suljject,  because  if  witness  did  not  do  .so,  de- 
fendant might  approach  other  jurors,  and  that 
in  pursuance  of  such  advice,  witness  had 
answered  defendant,  on  the  third  conversation 
with  him,  that  it  was  all  right:  People  v. 
Novthey,  77  Id.  618. 

Corroboration:  See  People  v.  Grundell, 
75  Cal.  301.  The  testimony  of  a  feigned  ac- 
complice does  not  require  corroboration  in 
order  to  warrant  a  conviction:  People  v.  Bo- 
langer,  71  Id.  17.  And  a  child  under  thirteen 
years  of  age,  who  assists  in  the  commission  of 
a  felony  under  the  threats  and  coercion  of 
another,  is  not  an  accomplice,  and  a  convic- 
tion may  bo  had  upon  his  uncorroborated 
testimony:  People  v.  Miller,  66  Id.  468.  The 
rule  prohibiting  a  conviction  upon  the  un- 
corroborated testimony  of  an  accomplice  does 
not  require  that  every  fact  testified  to  by  the 
accomplice  shall  be  specifically  corroborated 
in  order  to  warrant  a  conviction:  People  v. 
Kunz,  73  Id.  313;  nor  that  the  corroborating 
evidence  shall  be  such  as  shall  prove  that  the 
accomplice  has  told  the  truth;  nor  does  it 
declare  that  he  must  be  presumed  to  have 
sworn  falsely,  —  such  presumption  to  be  over- 
come only  in  case  the  other  evidence  shall 
show  he  has  told  the  trutli.  It  simply  re- 
quires that,  in  addition  to  his  testimony,  how- 
over  trustworthy  it  may  be,  there  must,  to 
justify  a  conviction,  l)e  evidence  tending  to 
connect  the  defendant  with  the  commission  of 
the  offense:  People  v.  Chugh,  73  Id.  348. 
And  where  the  court,  after  instructing  the 
jury  that  they  could  not  convict  upon  the 
uncorroborated  evidence  of  an  accomplice, 
charged  them  as  follows:  "  But  if  you  believe 
that  an  accomplice  has  testified  in  this  case, 
and  you  believe  beyond  all  reasonable  doubt 
from  his  testimony,  to  a  moral  certainty,  that 
the  defendant  is  guilty  of  the  alleged  offense 
in  the  information  mentioned,  and  then,  in 
connection  therewith,  you  believe  there  is 
evidence  outside  of  that  which  tends  to  con- 
nect the  defendant  with  the  commission  of  the 
offense,  outside  of  showing  the  commission  of 
the  offense  itself,  and  the  circumstances 
thereof,  then  it  would  be  your  bounden  duty 
to  convict  him."  Such  an  instruction  is 
proper:  People  v.  Clongh,  73  Id.  348.  The 
testimony  of  an  accomplice  is  corroborated  by 
evidence  of  an  admission  made  by  the  defend- 
ant, connecting  himself  with  the  crime:  People 
V.  Zimmerman,  65  Id.  307. 


mo.    False  pretenses: 
to  section  484  of  Penal  Code. 


See  ante,  note         1118.     Instruction     to      acquit:     See 

People  V.  Horn,  70  Cal.  17. 


1111.  Accomplices:  See  ante:  People  v. 
Kral-er,  72  Cal.  458;  People  v.  Northey,  77  Id, 
618.  The  objection  that  a  witness  was  an 
accomplice  goes  to  the  effect  of  the  evidence, 
and  not  to  its  admissibility:  People  v.  Grun- 
dell, 15  Id.  301.  Where  the  defendant's 
counsel  informs  the  court  that  he  is  going  to 
contend  that  the  juror  alleged  to  have  been 
bribed  was  an  accomplice  with  defendant,  it 
is  not  error  to  admit  the  testimony  of  the 
juror  as  to  his  conversation  with  a  third  per- 
son, in  which  the  witness  told  the  third 
person  that  the  defendant  had  offered  to  pay 


1119.     View  of  place  of  crime. — The 

court,  during  a  trial  for  murder,  has  jurisdic- 
tion to  make  an  order  for  a  view  by  the  jury, 
in  the  presence  of  the  defendant  and  his  coun- 
sel, of  the  place  where  the  offense  is  charged 
to  have  been  committed  or  in  which  any  ma- 
terial fact  occurred,  whether  such  place  lies  in 
the  county  where  the  cause  is  on  trial,  or  in 
any  other  county  of  the  state:  People  v.  Bush, 
71  Cal.  602;  and  during  the  view,  a  person  ap- 
pointed by  the  court  to  show  the  jury  the 
places  named  in  its  order  may  point  out  and 
designate  such  places  to  the  jury:  Id.    But  the 
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defendant  is  deprived  of  his  constitutional  right 
of  appearing  and  defending  in  person,  and  of 
being  confronted  with  the  witnesses  against 
him,  if  the  jury,  under  the  direction  of  the 
court,  view  the  locus  in  quo  without  the  pres- 
ence of  the  defendant:  Peniple  v.  Lowrcy,  70 
Id.  193;  People  v.  Bush,  08  Id.  G2.3;  and  the 
defendant  has  aright  to  have  the  judge  accom- 
pany the  jury  during  their  view.  People  V.  Yut 
Linrj,  74  Id.  509.  The  fact  that  some  of  the 
jurors  in  making  the  view  were  occasionally 
out  of  sight  of  the  others  does  not  constitute 
a  separation,  if  they  were  kept  as  much  in  a 
body  as  the  nature  of  the  premises  viewed 
would  permit:  Id. ;  and  the  same  is  true  where 
the  jury  were  transported,  under  the  charge  of 
the  shcrifif  and  his  deputy,  to  the  places  speci- 
fied in  the  order,  in  two  wagons,  which  were 
always  in  sight  of  each  other,  and  during  an 
intervening  night  they  slept  in  separate  rooms, 
to  which  there  was  no  means  of  access  except 
by  a  stairway,  where  the  sheriff  and  his  deputy 
were  stationed:  People  v.  Bush,  08  Id.  023. 
The  fact  that  the  jury  whispered  among  them- 
selves, while  viewing  the  place  of  the  homi- 
cide, will  not  of  itself  warrant  a  reversal  of 
the  judgment:  Id.  Where  the  trial  judge  has 
made  an  order  under  this  section  for  the  jury 
to  view  the  place  of  the  alleged  homicide,  and 
the  places  at  which  certain  other  material  facts 
occurred,  a  subsequent  modification  of  the 
order  by  the  judge,  made  out  of  court  and 
without  the  knowledge  of  the  defendant,  is  not 
a  prejudicial  error,  if  the  modification  was  ad- 
vantageous to  him:  Id.  Where  tho  minutes 
of  the  court  embodied  in  the  transcript  recited 
that  during  tlie  progress  of  the  trial  tho  de- 
fendant and  the  jurors  went  in  charge  of  a 
sworn  officer  to  inspect  the  premises  whero  tho 
crime  was  committed,  and  subsequently  return- 
ing into  court,  the  names  of  the  jurors  were 
called,  and  all  answered  thereto,  it  will  bo 
presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  officer  was  the  sheriff  or  his 
deputy;  that  the  premises  were  shown  to  the 
jury  by  a  person  appointed  by  tho  court  for 
that  purpose;  and  that  the  counsel  of  tho  de- 
fendant and  the  judge  wero  present  at  tho 
view:  People  v.  Huff,  72  Id.  117. 

1122.  Juror  conversing  about  case. 

—  During  the  progress  of  the  trial,  while  cer- 
tain persons  were  conversing  about  tho  case,  a 
juror  joined  them.  One  of  tho  speakers  called 
attention  to  the  fact  that  a  juror  was  present, 
and  remarked  that  they  must  not  talk.  ■  To 
this  the  juror  rei)lied  that  "they  might  go 
ahead,  it  would  n't  make  any  difference  to 
him."  It  was  held  that  tho  remark  of  the 
juror  was  not  improper:  People  v.  McCurdy,  08 
Cal.  576. 

1123.  Sickness  of  juror.  —  After  tho 
jury  was  sworn  to  try  the  cause,  and  before 
any  evidence  was  taken,  one  of  the  jurors  was 
taken  sick,  and  being  unable  to  continue  on 
the  jury,  was  discharged  by  tho  court.  Tho 
defendant  excepted  to  this  action,  and  re- 
quested that  the  remaining  jurors  bo  dis- 
charged, and  their  names,  in  common  witli  all 
others  summoned,  be  placed  in  the  jury-box, 
and  that  tho  jury  be  impaneled  anew.  Tho 
court  declined  to  pursue  this  course,  and  re- 
tained the  eleven   jurors,  subject  to  tlic  right 


of  the  parties  to  challenge  them.  The  defend- 
ant interposed  no  challenge.  The  prosecution 
challenged  one  of  the  eleven  peremptorily,  and 
thereupon  the  jury  was  filled  and  sworn  in  the 
usual  manner.  Under  this  section,  the  course 
pursued  by  the  court  is  proper:  People  v.  Brculy, 
T2  Cal.  400. 

1127.     Willful  act  defined. —It  is  not 

error  to  instruct  the  jury  that  an  act  is  willful 
when  done  with  deliberation,  and  not  through 
surprise  or  confusion,  or  a  hona  Jide  mistake: 
People  V.  Sheldon,  68  Cal.  434. 

Misleading  form  of  verdict  on  charge 
of  former  conviction:  Sec  People  v.  7?o.s't,  77 
Cal.  410. 

Reasonable  doubt  —  Moral  certainty. 
—  The  failure  of  the  court  in  its  instructions 
to  define  the  meaning  of  the  words  "reason- 
able doubt,"  is  not  erroneous,  if  no  specific  in- 
struction upon  that  subject  was  requested  by 
the  defendant:  People  v.  Flynn,  73  Cal.  511. 
The  same  is  true  where  the  court  charged  tho 
jury  to  find  the  defendant  guilt}-,  if  from  tho 
evidence  they  believed  certain  facts,  but  did 
not  instruct  them  that  their  belief  should  bo 
to  a  moral  certainty,  in  the  absence  of  a  re- 
quest by  tho  defendant  for  a  definition  of  tho 
term  "  belief":  People  v.  Sheldon,  08  LI.  4.34. 

Failure  to  reduce  instructions  to  writ- 
ing.—  In  a  criminal  iirosccution,  the  giving 
of  oral  instructions  to  the  jury,  which  aro  not 
reduced  to  writing,  either  by  the  judge  or  any 
other  person,  nor  taken  down  by  tho  short- 
hand reporter,  is  error:  People  v.  Carrillo,  70 
Cal.  043. 

Oral  charge.  — A  charge  to  the  jury  may 
be  given  orall}',  if  taken  down  by  the  short- 
hand reporter:  People  V.  Curtis,  70  Cal.  57. 

Conflict  of  evidence. — The  mere  state- 
ment by  the  court  in  its  instructions  that  there 
is  a  conflict  in  the  evidence  in  certain  re- 
spects is  not  an  expression  of  opiuion  upon 
the  weight  of  the  evidence,  or  a  charge  with 
respect  to  mattera  of  fact:  People  v.  Flynn,  73 
Cal.  511. 

Assumption  of  guilt  or  innocence:  iSeo 
Pcoplev.  Swarhrkl:,  77  Cal.  12.3.  In  a  prosecu- 
tion for  murder,  an  instruction  which  inad- 
vertantly assumes  the  guilt  of  the  defendant 
is  cured,  if  the  court  subsequently  states  to 
the  jury  that  it  did  not  intend  to  make  any  in- 
timation as  to  the  guilt  of  the  defendant,  and 
fully  charges  them  as  to  the  Inirdcn  of  proof, 
and  as  to  the  necessity  of  the  prosecution  prov- 
ing every  essential  fact  beyond  .a  reasonable 
doubt:  People  V.   ]\'illia:iis,  75  Id.  306. 

Character.  — It  is  not  error  to  instruct  tho 
jury  that  if  they  believe  the  defendant  guilty 
of  tho  offense  charged,  they  should  .so  find, 
notwithstanding  his  good  character:  People  v. 
SamseU,  00  Cal.  99. 

Innocence  —  Burden  of  proof  —An  in- 
struction that  it  is  the  duty  of  tho  jury  to 
make  a  reasonable  and  conscientious  cmloavor 
to  reconcile  the  facts  and  evidence  witli  the  de- 
fendant's innocence  is  properly  refused,  sinco 
the  jury  should  reconcile  conllictiug  evidence 
if  they  can,  regardless  of  tho  conclusions  to 
which  it  might  lead:  People  v.  Madden,  70  Id. 
521;  but  it  is  rcvcrsablo  error  to  refuse  to  in- 
struct tho  jury  that  the  burden  is  upon  tho 
prosecution  of  proving  every  clement  of  tho 
crimo    charged,   beyond  a   reasonable   doubt. 
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whcro  no  other  instructioa  is  given,  stating 
tho  law  of  reasonable  doubt  in  criminal  cases: 
People  V.  Cohn,  70  Id.  386. 

1131.  Embezzlement:  See  notes  to  sees. 
503,  GOG,  507,  508,  Penal  Code,  ante. 

1137.  Receiving  evidence  out  of 
court.  — The  reading  \>y  tho  jury  while  de- 
liberating upon  the  verdict,  of  a  copy  of  a 
writing  which  had  been  introduced  in  evi- 
dence, but  which  they  did  not  take  with  them 
when  retiring  for  deliberation,  is  the  reception 
of  evidence  out  of  court  within  the  meaning  of 
section  1181  of  this  code:  People  v.  Thornton, 
74  Cal.  482. 

1 138.  E,echarging  jury.  —It  is  not  er- 
ror for  the  court  to  recall  the  jury  after  they 
have  retired  for  deliberation  and  give  them 
further  instructions,  without  a  request  on  their 
part.  Such  power  is  inherent  in  the  court,  and 
is  not  limited  by  this  section:  People  v.  Perry, 
65  Cal.  5GS.  After  the  jury  had  retired  to  de- 
liberate, they  returned  and  asked  for  further 
instructions,  and  defendant  being  absent,  the 
court  re-read  to  tho  jury  a  portion  of  the  pre- 
viously given  written  instructions.  After  the 
jury  had  again  retired  they  were  brought  into 
court  by  order  of  the  judge,  who  then  directed 
them,  in  the  presence  of  defendant,  to  dis- 
regard what  he  had  read  to  them  while  de- 
fendant Avas  absent,  and  proceeded  to  read 
again  that  which  he  had  read  when  they  came 
in  the  first  time.  It  was  held  that  the  defend- 
ant was  not  prejudiced  by  what  occurred  while 
he  was  absent:  People  v.  Soto,  65  Id.  621. 

1140.  Discharge  of  jury.  — Where  on 
appeal  tho  discharge  of  the  jury  in  a  former 
trial  is  relied  on  in  defense,  and  the  minutes  of 
the  court  regarding  such  former  trial  are  not 
brought  up,  and  the  bill  of  exceptions  is  silent 
as  to  any  consent  to  such  discharge,  it  is  pre- 
sumed that  the  jury  was  discharged  with  the 
defendant's  consent:  People  v.  Curtis,  76  Cal. 
57. 

1143.  Discharging  jury  on  legal 
holiday.  —  Section  134  of  the  Code  of  Civil 
Procedure,  and  this  section,  authorizing  the 
discharge  of  a  jury  on  a  legal  holiday,  are  not 
repugnant  to  section  5  of  article  6  of  the  con- 
stitution. The  constitution  is  prohibitory  of 
legislation  establishing  terms  of^  court  during 
which  alone  judicial  business  can  be  transacted, 
but  leave  the  legislature  at  liberty  to  allow  or 
disallow  the  transaction  of  all  or  any  class  of 
judicial  business  on  legal  holidays:  People  v. 
Soto,  65  Cal.  621. 

1 148.  Presence  of  defendant  upon 
return  of  verdict.  —  The  record  in  a  prose- 
cution for  felony  sufficiently  shows  that  the 
defendant  was  present  in  court  when  the  ver- 
dict against  him  was  received,  if  it  recites  that 
the  parties  and  their  attorneys  were  present 
at  every  stage  of  the  proceedings,  and  that 
upon  the  discharge  of  the  jury  the  defendant 
was  remanded  to"  the  custody  of  the  sheriff: 
People  v.  Jim  J  Qung  Sing,  70  Cal.  4G9. 

Polling  jury  in  absence  of  defendant's 
attorney.  —  The  defendant's  attorney  was 
informed  that  the  jury  had  come  into  court 


with  a  verdict,  and  after  waiting  a  sufficient 
length  of  time  for  the  attorney  to  arrive,  the 
court  received  tho  verdict,  polled  the  jury,  and 
discharged  it  in  his  absence.  Under  such  cir- 
cumstances the  defendant  was  not  prejudiced: 
People  V.  Burnett,  05  Cal.  207. 

1157.  Finding  degree  of  crime:   See 

People  V.  Price,  07  Cal.  350;  People  v.  Travers, 
73  Id.  580;   People  v.  O'Neill,  decided  March 

14,  1889. 

1158.  Finding  on  previous  convic- 
tion: See  People  v.  Brooks,  65  Cal.  295; 
Ejc parte  Younq  AhGow,  73  Id.  438;  Peoples. 
Meyer,  73  Id.  548. 

1170.  Challenge  for  bias.  —  The  ac- 
tion of  the  trial  court  in  overruling  objections 
to  a  juror  challenged  for  actual  bias  is  not  the 
subject  of  review  on  appeal:  People  v.  Riley,  65 
Cal.  107. 

1171.  Bill    of    exceptions.  —  Where 

the  bill  of  exceptions  fails  to  affirmatively 
show  that  the  venue  as  laid  down  in  the  in- 
dictment was  not  proven  at  the  trial,  an  ob- 
jection on  that  ground  will  not  be  considered 
on  appeal:  People  v.  Marks,  72  Cal.  46.  A 
bill  which  merely  consists  of  a  transcript  of 
the  reporter's  notes  of  the  evidence  and  pro- 
ceedings is  defective  in  form,  and  the  court  is 
justified  in  refusing  to  settle  it:  January  v. 
Superior  Court,  73  Id.  537.  An  instruction 
upon  the  subject  of  insanity  will  not  be  held 
unwarranted  by  any  issue  in  the  case,  in  the 
absence  of  a  bill  of  exception  containing  the 
evidence:  People  v.   Williams,  15  Id.  306. 

Mandamus  to  have  bill  of  exceptions 
stated:  See  Anschlag  v.  Superior  Court,  76 
Cal.  513. 

Waiver  of  notice.  —  Wliera  a  defendant 
in  preparing  a  bill  of  exceptions  relies  upon  a 
waiver  of  the  two  days'  notice  of  presentation 
for  settlement  required  by  this  section,  such 
waiver  should  be  made  of  record  or  by  some 
writing,  and  not  left  to  the  uncertainty  of 
parol  evidence:  People  v.  Hill,  decided  March 

15,  1889.  Where  it  does  not  appear  that  any 
showing  was  made  to  the  trial  court  that  the 
two  days'  notice  was  given,  or  that  it  bad  been 
waived,  there  is  no  improper  refusal  to  settle 
the  bill  of  exceptions:  Id. 

1173.  Continuance  after  commence- 
meiit  of  trial.  —  Where  the  trial  of  a  crimi- 
nal case  has  commenced,  the  refusal  of  the 
court  to  grant  a  continuance  on  account  of  the 
absence  of  a  material  witness  for  the  defend- 
ant, who  has  been  duly  subpoened,  is  not 
error,  if  no  cause  is  shown  why  the  applica- 
tion for  continuance  was  not  sooner  made: 
People  V.  Beam,  66  Cal.  394. 

1174.  Settlement:  See  People  v.  Pratt, 
decided  March  7,  1889.  Where  a  bill  of  ex- 
ceptions in  a  criminal  case  is  settled  by  the 
trial  judge  after  the  expiration  of  the  statu- 
tory period  allowed  therefor,  the  reasons 
which  may  have  induced  such  action  will  not 
be  inquired  into  on  appeal,  but  will  be  pre- 
sumed to  have  been  sufficient:  People  v. 
Baschke,  73  Cal.  378.  The  trial  court  may  re- 
fuse to  settle  bills  of  exception   during  tho 
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trial,  and  delay  such  settlement  beyond  the 
statutory  time;  and  it  is  its  duty  to  see  that 
the  record  is  correct,  whether  any  objections 
are  made  by  attorney  to  the  proposed  bill  of 
exceptions  or  not:  People  v.  Goldenson,  70  Id. 
328.  On  an  application  to  the  supreme  court 
by  a  defendant  in  a  criminal  prosecution  for 
leave  to  prove  exceptions  taken  by  him  at  the 
trial,  which  the  judge  of  the  court  below  has 
refused  to  allow,  notice  of  tlie  application 
must  be  served  on  the  judge  of  the  lower 
court,  and  on  the  district  attorney;  and  the 
petition  therefor  must  set  forth  the  exceptions 
taken,  and  a  general  statement  of  the  evidence 
in  support  thereof:  People  v.  Bilancourt,  73  Id. 
1;  74  Id.  188. 

Amendment  of  bill.  —  A  bill  of  excep- 
tions in  a  criminal  case  which  had  been  pre- 
pared in  time,  and  properly  left  with  the  clerk 
for  the  judge,  was  refused  settlement  on  ac- 
count of  its  defective  form.  The  attorneys  for 
the  defendant,  without  notice  to  the  district 
attorney  or  to  the  judge,  and  without  their 
■consent,  thereupon  took  the  bill,  separated  the 
pages  thereof,  and  inserted  a  statement  of  the 
evidence  in  narrative  form.  The  bill  as  tlius 
amended  was  delivered  to  the  clerk  about 
three  months  after  the  expiration  of  the  time 
allowed  for  its  presentation,  and  notice  given 
to  the  district  attorney  that  it  would  be  pre- 
sented to  the  judge  tor  settlement.  It  was 
held  that  the  bill  as  amended  was  a  new  bill, 
and  that  the  refusal  of  the  court  to  settle  it  on 
account  of  the  delay  in  its  presentation  was 
not  an  abuse  of  discretion:  January  v.  Superior 
Court,  73  Cal.  537. 

1181.  Receiving  evidence  out  of  court : 

See  People  v.  Tipton,  73  Cal.  405.  The  read- 
ing by  the  jury,  while  deliberating  upon  their 
verdict,  of  a  copy  of  a  writing  which  had  been 
introduced  iu  evidence,  but  which  they  did 
not  take  with  them  when  retiring  for  delibera- 
tion, is  the  reception  of  evidence  out  of  court, 
within  the  meaning  of  this  section:  People  v. 
Thornton,  74  Id.  482. 

Irregularities.  —  Where  the  jury  were 
leaving  the  court-room  for  consultation,  the 
clerk,  without  the  knowledge  or  the  court  or 
consent  of  the  defendant,  handed  them  three 
forms  of  verdict  corresponding  to  those  men- 
tioned in  the  instructions,  and  they  returned 
one  of  them,  such  action  is  not  erroneous  or 
irregular:  People  v.  Rohinson,  05  Cal.  130. 

InsuflS.ciency  of  evidence.  —  Where  the 
evidence  is  conllicting,  a  verdict  of  conviction 
will  not  be  set  aside  on  the  ground  that  it  is  con- 
trary to  the  evidence:  People  v.  McC'urchj,  08 Cal. 
570;  and  a  verdict  will  not  be  set  aside  for  in- 
sufficiency of  evidence,  if  it  was  7:»?7'm«y(i«e  suf- 
ficient: People  V.  Mayes,  00  Id.  597.  When  the 
evidence  is  otherwise  insufficient  to  justify  the 
verdict,  a  conviction  for  larceny  cannot  bo  sus- 
tained bj'  the  mere  fact  that  the  defendant,  when 
a  witness  iu  his  own  behalf,  made  a  false  state- 
ment as  to  a  matter  in  no  way  connected  with 
the  crime  of  which  he  was  accused:  People  v. 
WonuAh  You,  07  Id.  31. 

Witness  reading  newspaper  likely  to 
influence  him:  See  People  v.  McCoy,  71  Cal. 
3;)5;  Pcnjile  v.  Goldenson,  70  Id.  328. 

Illness  of  juror:  See  People  v.  Brown,  70 
Cal.   573. 

Separation  of  jury  and  drinking:  See 


People  V.  Tliornton,  January  3,  1888;  People  v. 
Lee  Chnch,  jNInrch  5,  1889. 

Newly^  discovered  evidence  merely 
cumulative  will  not  warrant  a  new  trial; 
People  v.  Goldemon,  70  Cal.  328;  People  v. 
O'Brien,  December  29,  1888. 

1185.     Motion  in  arrest  of  judgement. 

—  A  motion  in  arrest  of  judgment  nmst  bo 
founded  upon  defects  in  the  indictment  or  in- 
formation, appearing  on  the  face  thereof:  People 
V.  Johnson,  71  Cal.  384. 

1191.      Pronouncing     sentence.  —  A 

judgment  in  a  case  of  felony  pronounced  less 
than  two  days  after  the  rendition  of  the  verdict 
is  valid,  where  no  objection  was  taken  at  tho 
time  or  before  the  judgment  was  pronounced: 
People  v.  Mess,  05  Cal.  174. 

1182.      See    People    v.    Tracers,    73    Cal. 

582. 

1200.    Pronouncing  judgment.  —  The 

defendant  was  convicted  of  murder  in  the  first 
degree.  When  he  appeared  for  judgment,  tho 
court  informed  him  of  the  information  pre- 
sented against  him  for  the  crime  of  murder,  of 
his  arraignment  and  plea  of  not  guilty,  of  his 
trial,  and  the  verdict  finding  him  guilty  of 
murder  in  the  first  degree.  He  was  then  asked 
whether  he  had  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced  against 
him,  and  having  replied  in  the  negative,  was 
sentenced  to  be  hanged.  It  was  held  that  the 
requirements  of  this  section  were  sufficiently 
complied  with:  People  v.  Jung  Qung  Siti</,  70 
Cal.  409. 

1205.     Fine    and   imprisonment:   See 

Ex  parte  Henshaiv,  73  Cal.  480.  This  section 
applies  to  fines,  whether  or  not  coupled  with  a. 
sentence  of  imprisonment:  People  v.  Khjhelti, 
GO  Id.  184. 

1207.     Transcript:  See  People  v.  Ke^cr, 
05  Cal.  234. 
Judgment  must  conform  to  verdict: 

People  V.  Jo/nison,  71  Cal.  384. 

Judgment  roll:  See  People  v.  January,  77 
Cal.  179. 

1235.  Appeal  in  cases  of  misde- 
meanor prosecuted  by  indictment  or  in- 
formation. —  The  supreme  court  has  appellato 
jurisdiction  in  cases  of  mi.sdemeanor  prosicuted 
by  indictment  or  information,  and  tho  legisla- 
ture having  failed  to  provide  a  mode  of  pro- 
cedure on  such  appeals,  the  practice  pur.<iied 
in  the  present  ajjpcal  is  adopted;  and  hereafter 
appeals  in  criminal  actions  prosecuted  by  in- 
dictment or  information,  amounting  to  mis- 
demeanor only,  will  bo  entertained  from  tho 
judgments  ami  orders  mentioned  in  chapter  I 
of  title  9  of  part  2  of  tho  Tenal  Code,  when 
the  appeal  is  taken  in  tho  manner  therein  pre- 
scribed :  People  V.  Jordan,  05  Cal.  044. 

Jurisdiction. — The  supremo  court  under 
article  0,  section  4,  of  tho  constitution,  h.ia  ap- 
pellate jurisdiction  in  criminal  ca.scs  prosocutL'd 
by  indictment  in  a  court  of  record  in  questions 
of  law  only,  and  cannot  set  aside  a  verdict; 
where  tho  evidence  is  conllicting:  People  v. 
Bowers,  decided  Juno  14,  1SS8. 
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1237.  Appeal.  —  No  appeal  lies  to  the 
supreme  court  from  a  judgment  in  a  criminal 
case,  unless  it  is  one  prosecuted  by  indictment 
or  information:  Tylerv.  Connolly,  G5Cal.  28;  and 
none  lies  from  a  judgment  on  a  i)lea  of  former 
conviction.  Such  a  judgment  is  not  a  final 
judgment:  People  v.  M'ljors,  05  Id.  100.  So 
also  an  order  dismissing  an  information  for 
want  of  prosecution  is  not  appealable:  People 
V.  lIollL'i,  65  Id.  78.  The  same  is  true  of  an 
order  denying  a  motion  in  arrest  of  judgment: 
People  V.  Henry,  77  Id.  445.  The  supreme 
court  has  no  jurisdiction  of  an  appeal  from  a 
judgment  of  the  superior  court  affirming  a 
judgment  of  the  police  court,  adjudging  a  de- 
fendant guilty  of  misdemeanor,  and  imposing 
a  fine  of  fifty  dollars:  People  v.  Jleiggs's  Whar/ 
Co.,  G5Id.  99. 

Record  of  judgment.  —  Where  in  the 
transcript  and  bill  of  exceptions  no  record  of 
the  judgment  appears,  but  only  a  recital  from 
the  minutes  of  the  court  that  the  motion  for  a 
new  trial  was  overruled  and  defendant  sen- 
tenced, an  appeal  will  not  lie:  People  v.  Lenon, 
77  Cal.  308. 


1238.  Appeal  by  people. — If  through 
misdirection  ot  the  judge  in  matter  of  law  a 
verdict  is  improperly  rendered,  it  can  never 
afterward,  on  application  of  the  prosecution  in 
any  form  of  proceeding,  be  set  aside;  and  where 
the  court  instructs  tlie  jury  to  acquit  the  de- 
fendant, and  the  jury  retires,  and  returns  into 
court  and  renders  a  verdict  of  not  guilty,  the 
order  directing  the  jury  to  acquit  will  not  be  dis- 
turbed by  the  appellate  court,  notwithstanding 
the  trial  court  is  only  authorized  to  "advise" 
the  jury  to  acquit:  People  v.  Horn,  70  Cal.  17. 

Appeal  from  order  sustaining  demur- 
rer: iSoe  People  v.  Jordan,  G5  Cal.  044. 

Dismissal  of  action  by  court.  —  No  ap- 
peal lies  on  behalf  of  the  people  from  an  order 
made  by  the  superior  court,  of  its  own  motion, 
dismissing  a  criminal  action:  People  v.  More, 
71  Cal.  542. 

1240.  Notice:  See  People  v.  Jordan,  06 
Cal.  1 1 .  The  transcript  must  show  that  notice 
of  appeal  was  served  on  the  attorney  of  the 
adverse  party;  otherwise,  the  appeal  will  be 
dismissed:  People  v.  Bell,  70  Id.  33. 


1S46.    Duty  of  cleric  upon  appeal. 

Sec.  1246.  Upon  the  appeal  being  taken,  the  clerk  of  the  court  with 
whom  the  notice  of  appeal  is  filed  must,  within  twenty  days  thereafter,  in 
case  the  bill  of  exceptions  has  been  settled  by  the  judge  before  the  giving  of 
said  notice,  but  if  not,  then  within  twenty  days  from  the  settlement  of  the 
bill  of  exceptions,  without  charge,  transmit  to  the  clerk  of  the  appellate 
court  fifteen  printed  copies  (one  of  which  shall  be  certified  to  and  be  the 
original)  of  the  notice  of  appeal,  the  record,  and  of  all  bills  of  exceptions: 
and  upon  receipt  thereof  the  clerk  of  the  appellate  court  must  file  the  origi- 
nal, and  dispose  of  the  copies  as  he  is  required  to  do  in  the  case  of  transcripts 
on  appeal  in  civil  cases,  and  all  his  services  as  provided  herein  must  be 
without  charge.  The  clerk  of  the  lower  court  must  also,  within  the  time 
above  specified,  serve  printed  copies  of  the  above-named  papers  without  charge 
upon  the  defendant's  attorney,  and  upon  the  attorney-general.  The  printing 
of  the  above-named  papers  is  a  county  charge.  [Amendment  approved  March 
19,  1889;  Statutes  and  Amendments  1889,  324.] 

Notes  of  Decisions  Applicable  to  Sections  1246-1388. 
Record.  —  Where  a  transcript  was  filed  in        Errors  not  affecting  substantial  rights : 


June,  and  another  document  was  filed  in  Sep- 
tember, containing  what  purported  to  be 
affidavits  on  a  motion  for  a  new  trial,  certified 
by  the  clerk  to  be  true  copies  of  affidavits  used 
on  such  a  motion,  but  with  no  certificate  nor 


See  People  v.  Majors,  65  Cal.  149;  People  v. 
Johnson,  71  Id.  3S7;  People  v.  Kunz,  73  Id. 
316. 

1272.     Bail  pending  appeal.  —  Under 

indorsement  by  the  judge,  and  not  appearing  this  section,  a  defendant,  after  his  conviction 

iu  the  bill  of  exceptions,  the  affidavits  con-  for  a  felony,  is  not  entitled  to  be  admitted  to 

stitute  no  part  of  the  record  on  appeal:  People  bail  as  a  matter  of  right,  pending  an  appeal  to 

V.  Mahoney,  77  Cal.  529.  the  supreme  court:  Ex  parte  Broivn,  68  Cal. 

Errors  not  objected  to  beloW:  SeePeople  176.     The  term  "  conviction,"  as  used  in  such 

V.  Lee  Chuck,  March  5,  1889.  section,  signifies  a  finding  that  the  accused  is 

guilty,  either  by  the  verdict  of  a  jury,  or  by 

1258.     Matters  not  apparent  of  rec-  some  other  mode  mentioned  in  section  689  of 

ord:  See  People  v.   Von,  December  29,  1888.  this  code:  Id. 

Application  for  rehearing.  —  Where,  in 
a  criminal  case,  the  counsel  for  the  accused,  1284.  Bail. — Under  the  provisions  of 
on  appeal,  ably  present  all  the  rulings  of  the  this  section,  a  person  charged  with  a  crime  can- 
trial  court,  and  after  decision  thereon  on  an  not  be  admitted  to  bail  by  a  magistrate  of  a 
application  for  rehearing  present  new  points,  county  other  than  the  one  in  which  the  war- 
purely  technical,  they  will  not  be  considered:  rant  was  issued,  or  the  arrest  made:  Marisir  v. 
People  V.  Northey,  January  25,  1889.  Superior  Court,  65  Cal.  582. 
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1291.  Admission  to  bail  pending  ap- 
peal. —  The  supreme  court  will  not  admit  a 
prisoner  to  bail  pending  an  appeal  taken  by 
him  from  a  judgment  convicting  him  of  a  fel- 
ony, on  an  application  made  to  it  in  the  first 
instance,  nor  until  after  the  determination 
upon  its  merits  of  an  application  for  bail  before 
the  judge  who  tried  the  cause:  People  v.  Jan- 
uary, 70  Cal.  34. 

1321.     Impeachment  of  witness. — Of 

expert  on  insanity:  See  People  v.  Golden- 
son,  76  Cal.  328.  The  party  seeking  to  im- 
peach a  witness  may  ask  him  on  cross-exami- 
nation whether  a  judgment  and  sentence  had 
been  pronounced  against  him  for  a  felony:  Peo- 
ple V.  Rodrifjo,  69  Id.  601.  The  refusal  to  al- 
low the  deposition  of  the  prosecuting  witness, 
takea  at  the  preliminary  examination,  to  be 
read  in  evidence  for  the  purpose  of  contradict- 
ing liim,  is  not  error,  if  the  deposition  fails  to 
show  any  material  contradiction  of  his  testi- 
mony as  given  at  the  trial:  People  v.  Kalkman, 
72  Id.  212. 

Defendant  as  witness  —  Impeachment 
of.  — The  defendant  in  a  criminal  prosecution, 
who  is  a  witness  in  her  own  behalf,  cannot  be 
compelled  on  cross-examination  to  testify  to 
statements  made  by  her  out  of  court,  which 
amount  to  a  confession  of  the  crime,  unless  it 
be  first  shown  that  the  confession  was  volun- 
tary. And  this  is  so,  although  the  evidence 
be  ofifered  by  the  prosecution,  not  as  a  confes- 
sion, but  merely  as  contradictory  statements, 
for  the  purpose  of  impeaching  the  witness: 
People  V.  Yeatnn,  75  Cal.  415. 

Evidence  of  part  of  same  transaction. 

—  One  of  the  confessions  introdiaced  was  a 
letter  written  by  the  defendant  when  in  jail, 
to  the  prosecuting  witness.  The  defendant 
testified  that  the  letter  was  written  at  the 
request  and  on  the  advice  of  her  mother,  who 
visited  her  at  the  jail  with  one  Oxendinc,  and 
told  her  tliat  she  had  consulted  an  attorney, 
who  advised  the  writing  of  the  letter.  In  this 
connection,  the  defendant  offered  to  prove  by 
her  own  testimony,  and  by  the  testimony  of 
her  mother  and  of  Oxendine,  that  at  tliat  con- 
ference she  told  them  she  was  entirely  inno- 
cent. The  court  excluded  the  evidence.  Un- 
der these  circumstances,  the  ruling  was  error, 
as  the  conference  and  the  writing  of  the  letter 
should  be  considered  as  one  transaction:  Peo- 
ple V.  Yeaton,  75  Cal.  415. 

Defendant  in  different  information 
may  be  called:  See  Ex  parte  Sticc,  70  Cal. 
51. 

1323.    Failure  of  defendant  to  testify. 

—  Where  a  defendant  in  a  criminal  prosecu- 
tion does  not  testify  as  a  witness  in  his  own 
behalf,  the  failure  of  tlie  court  to  instruct  the 
jury  not  to  consider  liis  failure  to  testify  as 
presumptive  evidence  of  guilt  is  not  error,  if 
no  such  instruction  was  requested  by  the  de- 
fendant: People  y.  Fli/nn,  73  Cal.  511. 

Defendant  as  witness.  —  An  instruction 
that  the  jury,  in  weigliing  defendant's  tes- 
timony, should  consider  his  position,  the 
manner  in  which  ho  might  be  affected  by  the 
verdict,  and  the  very  grave  interest  he  must 
feel  in  it,  and  whether  this  position  and  inter- 
est might  not  affect  his  credibility  and  color  his 
testimony;    but   that  they  should  weigh  tho 


testimony  fairly,  and  give  it  such  credit  as 
they  thought  it  ought  to  receive,  — is  proper: 
People  V.  Knapp,  71  Cal.  1.  On  a  trial  for 
murder,  where  the  defendant  has  been  called 
as  a  witness  on  his  own  behalf,  a  question  as 
to  whether  or  not  he  has  been  previously  ar- 
rested for  shooting  at  certain  individuals  can- 
not be  allowed  on  cross-examination,  for  the 
purpose  of  impeaching  him,  under  section  2051 
of  the  Code  of  Civil  Procedure;  nor  can  he  bo 
asked  as  to  his  knowledge  of  the  unlawful 
character  of  the  business  carried  ou  at  a 
house  where  he  was  employed  as  door-keeper, 
and  frequented  by  the  deceased:  People  v. 
Hamhlin,  G8  Id.  101.  A  defendant  in  a  crim- 
inal prosecution  who  has  become  a  witness 
in  his  own  behalf  cannot  be  cross-examined  as 
to  any  facts  or  matters  not  testified  to  by  him 
in  his  examination  in  chief.  If  the  trial  court 
permit  a  more  extensive  cross-examination,  tho 
right  secured  to  him  by  section  15,  article  1,  of 
the  constitution,  is  violated:  People  v.  O'Brien, 
66  Id.  602.  But  where  he  testified  that  ho 
did  not  commit  the  act  charged,  he  can  bo 
asked  on  cross-examination  whether  a  letter 
shown  containing  statements  tending  to  con- 
tradict his  denial  was  in  his  handwriting: 
People  V.  Pozelle,  decided  December  31,  1888; 
and  he  may  bo  asked  if  he  did  not  have  a  con- 
versation with  a  certain  person  in  which  he 
made  threats  against  the  person  injured:  Id.  A 
defendant  who  has  testified  in  his  own  behalf, 
and  on  his  cross-examination  has  voluntarily 
mado  statements  concerning  matters  not  cm- 
braced  in  his  examination  in  chief,  may  bo 
cross-examined  for  the  purpose  of  making 
such  statements  moro  clear:  People  v.  Sutton, 
73  Id.  243. 

1345.   Depositions:  See Peoplev.Grundell, 

75  Cal.  301.  Admissibility  of  reporter's  tran- 
script of  testimony  of  deposing  witness:  Seo 
Id.  A  defendant  having  a]jpeared  by  counsel, 
and  consented  that  the  testimony  of  a  deposing 
witness  be  taken  down  and  read  in  evidence, 
cannot,  on  tho  trial,  object  to  such  deposition 
because  it  does  not  conform  to  all  the  provisiona 
of  this  code:  Id. 

1368.  Expert:  See  People  v.  Ooldcnson, 
decided  Jlay  25,  1888.  A  physician  called  by 
the  defendant  as  an  expert,  whose  competency 
as  such  was  not  questioned,  was  asked  by  tho 
defendant  as  to  whetlicr  he  was  familiar  with 
a  particular  medical  book  on  mental  diseases, 
and  answered  in  the  affirmative.  The  ques- 
tion by  defendant  if  he  knew  wliethcr  the  book 
was  a  standard  work  is  ])ropcrly  excluded,  as 
an  answer  would  not  have  tended  to  prove  tho 
witness's  familiarity  with  authors  upon  that 
subject:  People  v.  Sutton,  73  Cal.  243. 

1382.  Dismissal. — Tho  failure  to  bring 
a  person  charged  witli  crimo  to  trial  within 
sixty  days  after  tlio  filing  of  tho  information 
will  not  warrant  a  dismissal  of  tlic  prosecu- 
tion, if  tho  delay  was  caused  by  tlie  illness  of 
the  trial  judge,  or  his  engagements  in  tlie  trial 
of  other  causes:  People  v.  L'<i>iiilo,  69  Cal.  540; 
see  People  v.  Henri/,  77  Id.  445.  A  defendant 
is  not  entitled  to  bo  discharged,  under  this 
section,  on  the  ground  that  lie  had  not  been 
brought  to  trial  witliin  sixty  days  after  tho 
filing  of  tho  information,  when  the  delay  of 
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the  trial  was  granted  at  his  own  request  and 
for  his  benefit:  People  v.  Cline,  74  Id.  575. 

1388.  Constitutionality  of  act  for  pro- 
bationary treatment  of  juvenile  offend- 
ers. —  This  section  is  not  in  conflict,  either 
with  article  4,  section  22,  of  the  constitution, 
prohibiting  the  drawing  of  money  from  the 
state  treasury  for  the  benefit  of  any  corpora- 
tion not  under  the  exclusive  management  of 
the  state;  or  with  article  9,  section  8,  xjrohib- 
iting  the  appropriation  of  public  money  for 
the  support  of  any  schools  not  under  the  ex- 
clusive control  of  the  officers  of  the  public 
schools;  or  with  article  11,  section  13,  prohib- 
iting the  delegation  of  municipal  functions  to 


private  corporations;  or  with  article  ),  section 
]  1,  requiring  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation:  Boys'  and 
Girls'  Aid  Society  v.  Reis,  71  Cal.  G27.  The 
police  judge's  court  of  the  city  and  county  of 
iSau  Francisco  is  a  court  within  the  meaning 
of  this  section,  and  may  exercise  the  jurisdic- 
tion granted  by  it:  Id.  An  order  of  such 
court  for  the  payment  out  of  the  city  and 
county  treasury  of  the  sum  provided  for  in 
the  statutes  is  not  an  exercise  of  the  right  of 
taxation  without  representation;  and  where 
such  an  order  is  made,  it  is  the  duty  of  tlio 
treasurer  to  comply  therewith,  notwithstand- 
ing the  demand  has  not  been  first  approved  by 
the  board  of  supervisors:  Id. 


1389.     Prohibiting  visits  of  minors  in  employ  of  corporations  or  persons  to  houses 

of  questionable  repute. 

Sec.  1389.  That  no  minors  in  the  employ  of  any  telephone  company,  spe- 
cial delivery  company,  or  association,  or  any  other  corporation,  or  person  or 
persons,  engaged  in  the  delivery  of  packages,  letters,  notes,  messages,  or  other 
matter,  shall  be  assigned  by  such  corporations,  or  person  or  persons,  to  hire 
such  minors  to  the  keepers  of  houses,  variety  theaters,  or  other  places  of 
questionable  repute,  or  to  other  persons  connected  with  such  places  of  ques- 
tionable repute,  nor  to  permit  them  to  enter  such  places  of  illegal  or  ques- 
tionable calling;  that  this  law  shall  apply  alike  to  managers,  superintendents, 
and  agents  of  such  corporations,  and  to  be  enforced  against  them. 

Crime. 

Sec.  2.  Any  person  violating  the  provisions  of  this  act  shall  be  guilty  of 
a  misdemeanor.  [New  section  approved  March  15, 1887;  Statutes  and  Amend- 
ments 1887,  119;  to  talce  effect  immediately.'] 

Notes  of  Decisions  Applicable  to  Sections  1426-1570. 


1426.     Swearing    to    complaint.  —  A 

complaint  charging  a  person  with  the  commis- 
sion of  a  crime,  filed  in  the  police  court  of  the 
city  and  county  of  San  Francisco,  may  be 
sworn  to  before  a  justice  of  the  peace:  People 
V.  Le  Roy,  65  Cal.  613. 

1446.  Fine  and  imprisonment  —  Ju- 
risdiction: See  Ex  parte  Kelly,  66  Cal.  154. 

1461.  Justices'  courts  as  criminal 
court:  See  In  re  Carrillo,  66  Cal.  3. 

1469.  Trial  on  appeal:  See  Brwm  v. 
Superior  Court,  72  Cal.  14. 

1470.  Appeal.  —  ^Vlaere  an  appeal  is 
taken  to  the  superior  court  from  a  judgment 
of  a  justice's  court,  adjudging  the  defendant 
guilty  of  battery,  and  sentencing  him  to  im- 
prisonment for  a  certain  term,  and  defendant 
is  released  from  custody  pending  the  appeal,  he 
must  be  recommitted  to  prison,  upon  a  dis- 
missal of  the  appeal,  notwithstanding  no  cer- 
tificate of  probable  cause  was  filed:  Ex  parte 
Whitty,  65  Cal.  168. 

1473.     Error  will  not  be  reviewed  on. 

—  Habeas  corpus  cannot  be  made  the  vehicle 
of  determining  more  errors,  where  a  conviction 
has  baen  had,   and  the  commitment  thereon 


is  in  due  form.  But  if  the  court  below  had 
no  jurisdiction  of  the  oflfense  charged,  or  if 
it  affirmatively  appears  by  the  record  that 
the  prisoner  was  tried  and  sentenced  for  the 
commission  of  an  act  which,  under  the  law, 
constitutes  no  crime,  the  judgment  is  void, 
and  the  prisoner  should  be  discharged:  Ex 
parte  Mirande,  73  Cal.  365.  See  post,  seo.  1487. 

Rehearing.  —  A  petition  for  a  rehearing  in 
the  supreme  court  cannot  be  made  in  a  case  of 
habeas  corpus:  Ex  parte  Robinson,  71  Cal.  608. 

One  failing  to  move  to  set  aside  infor- 
mation cannot  be  discharged  on  habeas  corpus, 
■when:  Ex  parte  Moan,  65  Cal.  216. 

1487.     Error  will  not  be.  reviewed  on. 

—  A  party  convicted  of  an  oflfense  by  a  court 
having  jurisdiction  of  his  person,  and  of  tire 
ofi"ense  for  which  he  was  tried,  cannot  be  dis- 
charged on  habeas  coi-pus  because  of  errors  of 
law  committed  by  the  trial  court:  Ex  parte 
Lehmhild,  72  Cal.  53.  So-s  ante,  sec.  1473. 

Coromitment  and  examination  by  jus- 
tice of  the  peace:  See  Ex  parte  Moan,  Go  Cal. 
216. 

Judgment  void  in  part.  —  On  an  appli- 
cation for  a  writ  of  habeas  coripus,  the  judg- 
ment under  wliich  the  prisoner  is  held  is  a 
unit,  and  if  one  portion  of  ic  is  without  the 
jurisdiction  of  the  court  which  made  it,  the 
whole  is  void:  Ex  parte  Kelly,  Go  Cal.  154. 
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1533.     Constitutional  law. — The  legis-  of  iising  them  as  evidence  against  him  in  a 
lature  has  power  to  authorize  the  issuance  of  future  prosecution;  such  action  of  the  ofBcer 
a  warrant  to  search  the  person  of  an  individ-  was  proper,   and  authorized  by  the  warrant: 
ual  in  a  proper  case,  and  neither  the  fourth  Collins  v.  Lean,  G8  Cal.  284. 
amendment  of  the  United  States  constitution,  Knowledge   of   offense:    See    Collins    v. 
nor  section  19  of  article  1  of  the  state  consti-  Lean,  08  Cal.  284. 
tution,  prohiljits  it.     Such  power  has  been  ex- 
ercised by  the  enactment  of  sections  1523  to  1536.     Certiorari  to  review  action  of 
1542,  inclusive,  of  the  Penal  Code:  Collins  v.  judge  in  issuing  warrant:  See  Chick  v.  Coffey, 
Lean,  G8  Cal.  284.  75  Cal.  371. 

Officer  may  take  property  not  on  per- 
son—  Lottery    tickets. — A    warrant    was  1547.     Embezzlement    is  an  extradict- 
regularly  issued  by  a  justice  of  the  peace,  and  able  offense  under  the  treaty  between  Mexico 
directed  the  officer  executing  it  to  make  imme-  and  United  States  of  December  11,  1861:  Peo- 
diate  search  of  the  person  of  the  plaintiff  for  pie  v.  Gray,  G6  Cal.  271. 

lottery  tickets,  and  if  any  were  found,  to  Forgery,  extradition  of  oflfender:  See  Peo- 
bring  them  before  him.  The  ofBcer,  after  pie  v.  Pratt,  March  7,  1889. 
searching  the  person  of  the  plaintiff,  discov- 
ered in  the  room  where  the  search  was  made  1570.  Fines  imposed  by  justice  o£ 
a  package  of  such  tickets,  belonging  to  the  Los  Angeles  County,  disposition  of:  See 
plaintiff  and  in  his  possession,  but  not  on  his  County  of  Los  Angeles  v.  City  of  Los  Angeles, 
person,  and  carried  them  away  for  the  purpose  G5  Cal.  476. 

1573.     All   Act  amending  an  act   malcing  an  appropriation  for  the  establishment  of  a  permanent 
fund  for  the  purchase  of  jute  to  he  manufactured  at  Hue  state  prison  at  San  Quentin,  approved 

March  9,  1S85. 

[Approved  March  16, 1889;  1889,  228.1 
Appropriation  for  purchase  of  jute  for  state  prisons. 

Section  1.  The  sum  of  one  hundred  thousand  dollars  is  hereby  appropriated  out  of  any 
money  in  the  state  treasury  not  otherwise  appropriated,  to  provide  and  maintain  a  permanent 
revolving  fund  fur  the  purchase  of  jute  for  the  state  prisons.  All  moneys  taken  therefrom  to 
be  used  exclusively  in  payment  for  jute,  to  be  xised  in  manufacturing  in  said  state  prisons;  and 
so  much  of  the  money  received  from  the  .sale  of  any  goods  manufactured  from  said  jute  shall  bo 
returned  to  the  said  revolving  fund,  so  that  the  fund  shall  contain  one  hundred  thousand  dollars 
before  any  of  the  proceeds  from  the  sale  of  said  manufactured  goods  are  used  for  any  other 
purpose  than  the  purchase  of  jute. 

Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  to  provide  for  the  erection  at  Sa7i  Quentin  state  prison  a  building  for  the  accommodation  of 
t/ie  insane  prisoners,  and  making  an  appropriation  therefor. 
[Approved  March  19, 1889;  1889,  419.] 
The  act  appropriated  twenty  thousand  dollars  for  the  purpose  indicated. 

An  Act  to  provide  for  certain  improvements  and  repairs  at  the  San  Quentin  state  prison,  and  maJ:ing 

an  appropriation  therefor. 
[Approved  March  19, 1889;   1889,  420. J 
The  act  appropriated  fifteen  thousand  dollars  for  the  purpose  indicated. 

An  Act  making  appropriations  for  the  purchase  of  additional  jute  macMnery  and  the  erection  of 

additional  buildings  for  the  manufacture  of  jute  goods  for  the  state  prison  at  SanQuentin,  andotlicr 

expenses  incidental  and  relaiing  thereto. 

[Approved  March  24,  1887;  1887,  240.1 
Appropriation  for  purchase  of  jute  machinery,  etc. 

Section  1.  The  sum  of  one  hundred  and  sixty  thousand  dollars  is  hereby  appropriated  out 
of  any  money  in  the  state  treasury  not  otherwise  appropriated,  to  bo  paid  to  the  state  board  of 
prison  directors,  to  pay  for  the  purchase  of  additional  jute  machinery  and  the  erection  of 
buildings  for  the  manufacture  of  jute  goods,  and  other  expenses  immediately  appertaining  to  tho 
carrying  out  of  the  object  of  this  act,  for  tho  state  prison  at  San  Quentin;  and  the  state  con- 
troller is  hereby  ordered  and  directed  to  draw  the  necessary  warrants  therefor,  and  the  state 
treasurer  is  hereby  directed  to  pay  the  same. 

Sec  2.     This  act  shall  take  effect  immediately. 

An  Act  making  appropriation  for  the  purchase  of  an  electric  plant,  pump  and  pipe,  sewer  pipe, 
necessary  %ohcels  for  utilizing  the  water  of  the  American  River  for  power  purposes,  and  the  erec- 
tion of  a  power  building  for  the  state  prison  at  Folsom,  and  other  expenses  incidental  and  relating 
thereto. 

[Approved  March  11, 1889;  1889,  132.] 

Utilizing  the  American  River  for  poiver  j>u)pof<es  at  Folsom  state  prison. 

Section  1.  The  sum  of  one  hundred  and  twelve  thousand  five  hundred  dollars  (?1 12,500) 
is  hereby  appropriated  out  of  any  money  in  tho  state  treasury  not  otherwise  appropriated,  to 
be  paid  to  the  state  board  of  prison  directors,  and  to  be  expended  for  tlic  objects  hereinafter 
specified:  For  tho  purchase  of  necessary  material  for  the  construction  of  a  fire-proof  power- 
house, to  utilize  the  waters  of  the  American  River  for  power  purposes  at  the  state  prison  at 
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Folsom;  the  necessary  wheels  and  machinery  for  same;  pumping  machinery  and  pipe  necessary 
to  supply  the  prison  with  water  for  all  purposes;  an  electric  plant  for  supi)lying  light  and 
power,  with  necessary  motors  and  dynamos;  sufficient  iron-stone  pipe  for  necessary  sewers; 
and  other  expenses  immediately  appertaining  to  the  carrying  out  of  this  act.  And  the  state 
controller  is  hereby  ordered  and  directed  to  draw  the  necessary  warrants  therefor,  and  the  state 
treasurer  is  hereby  directed  to  pay  the  same. 
Publication  of  contracts. 

Sec.  2.  No  contract  for  lumber,  iron,  machinery,  or  material  to  be  used  for  the  purposes 
mentioned  in  section  one  of  this  act  shall  be  entered  into  by  the  directors  until  publication 
shall  be  made  in  at  least  three  (3)  daily  newspapers,  two  (2)  of  said  newspapers  to  be  published 
in  the  city  of  San  Francisco,  and  one  in  the  city  of  Sacramento,  for  at  least  twenty  (20)  days 
prior  thereto,  inviting  bids  for  the  supply  of  such  material.  Such  bids,  made  in  the  form  of 
sealed  proposals,  shall  be  opened  at  a  public  meeting  of  the  directors,  and  the  contract  shall  be 
awarded  to  the  lowest  responsible  bidder  for  the  supplying  of  such  material. 

Auditing  of  bills. 

Sec.  3.     All  bills  for  material  and  machinery  shall  be  audited  by  the  board  of  prison  direc- 
tors, and  approved  by  the  state  board  of  examiners  before  being  paid. 
Directors  of  prison  to  sanction  all  plans,  specifications,  etc. 

Sec.  4.  All  plans,  descriptions,  bills  of  materials,  specifications,  and  estimates  requisite, 
necessary,  proper,  or  convenient  for  any  of  the  purposes  aforesaid,  shall  receive  the  sanction  of 
a  majority  of  the  state  board  of  prison  directors,  who  shall  cause  an  entry  to  be  made  in  their 
minutes  that  such  plans,  descriptions,  bills  of  materials,  specifications,  and  estimates  have  been 
approved.  It  shall  not  be  necessary  to  obtain  the  approval  or  sanction  of  any  other  board, 
officer,  or  person  to  said  plans. 

Sec.  5.     All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  6.     This  act  shall  take  effect  immediately. 

An  Act  to  purchase  adjacent  lands  at  San  Quentin  for  the  use  of  the  state  prison,  togetli£r  with 
tlie  improvements  thereon,  and  makinj  an  appropriation  therefor. 
[Approved  March  19,  1889;  1889,  419.] 
Purchase  of  lands  for  state  prison  at  San  Quentin. 

Section  1.  There  is  hereby  appropriated  out  of  any  money  in  the  state  treasury  not  other- 
wise appropriated,  the  sum  of  seven  thousand  seven  hundred  dollars,  to  be  paid  to  the  board 
of  state  prison  directors,  and  to  be  expended  by  them  at  the  San  Quentin  state  prison,  as  fol- 
lows, viz. :  Purchase  of  land  to  straighten  boundary  line,  so  as  to  include  all  of  the  reservoirs, 
five  hundred  dollars;  right  of  way  to  change  county  road,  one  thousand  dollars;  purchase  of 
ninety-five  acres  of  tide-lands,  owned  by  W.  T.  Coleman,  two  thousand  five  liundred  dollars; 
purchase  of  two  acres  of  tide-land  and  houses,  now  owned  by  Sophie  H.  Edwards  and  Miss 
Edwards,  two  thousand  dollars;  jDurchase  of  houses,  now  on  state  lands, — John  Maun,  four 
hundred  dollars;  Henry  Schlosser,  three  hundred  dollars;  Mrs.  Mary  Jones  (two),  five  hundred 
dollars;  Mrs.  Saultry,  three  hundred  dollars;  D.  Sutherland,  one  hundred  dollars;  W.  OGrad}', 
one  hundred  dollars.     Total,  one  thousand  seven  hundred  dollars. 

Sec.  2.  The  controller  is  hereby  directed  to  draw  his  warrant  in  favor  of  said  board  of 
trustees  for  the  amount  appropriated  by  section  one  of  tbis  act,  and  the  treasurer  is  hereby 
directed  to  pay  the  same,  payable  as  provided  for  by  said  section  one. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  regulate  and  govern  the  state  prisons  of  California. 

[Approved  March  19,  18S9;  1889,  404.] 
Stale  prisons. 

Section  1.  The  state  prisons  of  this  state  shall  be  known  as  the  state  prison  at  Saa 
Quentin,  which  shall  have  an  official  staff  conforming  to  the  laws  of  the  state  in  relation  to 
state  prisons;  and  the  state  prison  at  Folsom,  which  shall  have  a  similar  staff  and  be  similarly 
organized,  and  all  the  finances  and  accounts  of  the  two  prisons  shall  be  kept  separate  and 
apart  from  each  other. 

Directors,  hoio  appointed. 

Sec.  2.  For  the  government  and  management  of  the  California  state  prisons,  there  shall  be 
appointed  by  the  governor,  by  and  under  the  advice  of  the  senate,  five  directors,  who  shall 
hold  their  office  for  the  term  of  ten  years,  from  and  after  the  date  of  such  appointment;  such 
appointments  to  be  made  as  vacancies  occur  in  the  board  as  it  now  exists.  In  case  of  death  or 
resignation  of  a  director,  his  successor  shall  be  appointed  to  fill  the  unexpired  term  of  such 
director  by  the  governor,  by  and  with  the  advice  of  the  senate.  Each  director  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission,  within  ten  days  after  receiving 
written  notice  of  such  appointment,  and  a  dui^licate  of  such  oath  shall  also  be  filed  with  tlie 
secretary  of  state. 

Election  of  py-esident. 

Sec.  3.  At  the  first  meeting  of  the  board  of  directors  in  the  year  eighteen  hundred  and 
ninety,  and  annuallv  thereafter,  they  shall  elect  one  of  their  members  president  of  the  board, 
whose  duty  it  shall  be  to  preside  at  the  meeting  of  the  board,  and  to  perform  such  other  duties 
as  may,  from  time  to  time,  be  prescribed  by  the  rules  and  regulations  for  the  government  of 
the  board. 
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yEC.  4.     Three  members  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  all 
business,   but  no  order  of  the  board  shall  be  valid  unless   concurred  in  by  three  or  more 
members. 
Duty  of  directors. 

Sec.  5.  It  shall  be  the  duty  of  the  directors  to  determine  the  necessary  oflBcera  and 
employees  of  the  prisons  other  than  those  of  the  wardens  and  clerks,  specifying  their  duties 
severally,  and  fixing  their  salaries;  to  prescribe  rules  and  regulations  for  the  government  of 
the  prisons,  and  to  revise  and  ciiauge  the  same  from  time  to  time  as  circumstances  may 
require,  and  to  board  and  lodge  the  officers  and  employees,  or  allow  them  a  money  commuta- 
tion in  lieu  thereof;  provided,  the  warden  may  make  temporary  rules,  in  cases  of  emergency, 
to  remain  in  force  until  the  succeeding  meeting  of  the  board.  At  least  three  of  the  directors 
shall  visit  the  prisons  once  in  each  mouth,  and  ofteuer  if  necessar}^  at  such  time  as  they  may 
select.  The  directors  shall  audit  all  claims  for  supplies,  services,  and  expenses  of  officers  and 
employees,  and  all  other  demands  against  the  prison. 

Second  —  To  enter  or  cause  to  be  entered  on  their  journal  by  the  clerks  all  official  acts  which 
shall  be  signed  by  at  least  three  mendjers  of  the  board. 

Third —  On  or  before  the  first  day  of  December  of  each  year  to  report  to  the  governor  the 
condition  of  the  prisons,  together  with  detailed  statements  of  receipts  and  expenditures,  and 
such  suggestions  concerning  the  prisoners  as  may  appear  to  be  necessary  and  expedient. 

Fourth  —  The  board  of  directors  shall  also  adopt  rules  and  regulations  not  inconsistent  with 
the  constitution  and  the  laws  of  the  state  of  California  for  the  government  of  the  board,  and 
may  change  the  same  at  their  pleasure. 

Fifth  —  The  board  of  directors  shall  have  power  to  establish  an  office  in  San  Francisco,  and 
employ  a  secretary. 

Appointment  of  ivardens. 

Sec.  G.  The  directors  shall  appoint  a  warden  for  each  prison,  who  shall  take  and  subscribe 
an  oath  or  affirmation  faithfully  to  discharge  the  duties  of  his  office,  as  prescribed  b^'  law, 
and  by  the  rules  and  regulations  of  the  board  of  directors,  and  to  enter  into  a  bond  to  the 
state  of  California,  in  the  sum  of  twenty-five  thousand  dollars,  with  two  or  more  sufficient 
sureties,  to  be  approved  by  the  directors  and  the  attorney -general  of  the  state,  conditioned  to 
the  faithful  performance  of  such  duties  as  such  officer  aforesaid,  and  he  shall  hold  his  office  four 
years  after  such  appointment;  the  first  appointments  after  the  adoption  of  this  act  to  take 
place  at  the  expiration  of  the  present  term  of  office  of  the  present  incumbents  thereof,  or  when 
such  office  becomes  vacant. 

Residence  of  ivardens. 

Sec.  7.  The  wardens  shall  reside  at  the  state  prisons  to  which  they  are  respectively  as- 
signed, in  houses  provided  and  furnished  at  the  expense  of  the  state,  as  may  be  ordered  by  the 
board  of  directors,  and  it  shall  be  their  duty, — 

Firbt  —  To  fill  all  subordinate  positions  that  may  be  created  by  order  of  the  board  of  direc- 
tors by  appointment  of  suitable  persons  thereto. 

Second  —  Under  the  order  and  direction  of  the  board  to  prosecute  all  suits  at  law  or  in  equity 
that  may  be  necessary  to  protect  the  rights  of  the  state  in  matters  or  property  connected  with 
the  prisons  and  their  management,  such  suits  to  be  prosecuted  in  the  name  of  the  board  of  state 
prison  directors. 

Third  —  To  supervise  the  government,  discipline,  and  police  of  the  prisons,  and  to  enforce 
all  orders  and  regulations  of  the  board  in  respect  to  such  prisons.  A  registry  of  convicts  shall 
be  kept  by  him,  and  in  which  shall  be  entered  the  name  of  each  convict,  the  crime  of  which  he 
is  convicted,  the  period  of  his  sentence,  from  what  county  sentenced,  by  what  court  sentenced, 
his  nativity,  to  Avhat  degree  educated,  at  what  institution  and  under  what  system,  an  accurate 
description  of  his  person,  and  whether  he  has  been  })revioiisly  conlined  in  a  state  prison  in  this 
or  any  other  state,  and  if  so,  when  and  how  he  was  discharged. 

Fourth  —  He  shall  report  to  the  governor,  before  the  twentieth  of  each  month,  the  names  of 
all  prisoners  whose  terms  arc  about  to  expire,  giving  in  such  report  the  terms  of  their  sentences, 
the  date  of  imprisonment,  the  amount  of  total  credits  to  the  date  of  such  report,  and  the  date 
when  their  service  would  expli-e  by  limitation  of  sentence. 

Fifth  —  To  perform  such  other  duties  as  may  be  prescribed  by  the  board  of  directors. 

Appointment  of  clerk. 

Heo.  8.  The  board  of  directors  shall  appoint  a  clerk  for  each  prison,  who  shall  take  an  oath 
of  office,  and  enter  into  a  bond  to  the  state,  with  sureties  satisfactory  to  the  board,  in  the  sum 
of  ten  thousand  dollars,  conditioned  that  they  will  faithfully  discharge  the  duties  retjuired  of 
them.  The  clerks  shall  hold  their  office  fot-  tlio  period  of  four  years  after  such  appointments; 
the  first  appointments  after  the  adoption  of  this  act  to  take  place  at  the  expiration  of  the  pres- 
ent term  of  office  of  the  present  incumbents  thereof,  or  when  such  office  becomes  vacant. 
Duti/  of. 

Sec.  9.     The  clerks  shall  keep  the  accounts  of  the  prisons  to  which  they  are  severally  ap- 
pointed in  such  manner  as  to  exhibit  clearly  all  its  financial  transactions;  and  the  clerks  .sjiall 
perform  such  other  duties  as  may  from  time  to  timo  bo  required  of  them  by  the  board  of 
directors. 
Subordinate  appMntmcnt-f  —  Qualifications. 

Sec.  10.  No  person  shall  be  appointed  to  any  office  by  the  wardens,  or  bo  employed  in  the 
prisons  on  behalf  of  the  state,  who  is  a  contractor  or  agent,  or  who  is  interested,  directly  or 
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indirectly,  in  any  business  carried  on  therein;  and  no  male  person  who  is  not  a  qualified  elector 
of  the  state  of  California  shall  bo  appointed  by  the  wardens  to  any  office  in  or  about  the  prisons, 
nor  shall  any  bo  appointed  or  employed  by  virtue  of  this  act  who  is  in  the  habit  of  intemperate 
use  of  liquors,  and  a  single  act  of  intemperance  shall  justify  his  discharge  or  removal,  and  it 
shall  be  the  duty  of  such  warden  to  discharge  such  person. 
Jiemovul  0/ wardens  and  clerics. 

Skc.  11.  Wardens  and  clerks  may  be  removed  by  the  board  of  director  at  any  time  for  mis- 
conduct, incompetency,  or  neglect  of  duty;  and  all  other  officers  and  employees  may  be  re- 
moved at  any  time,  at  the  pleasure  of  the  wardens. 

Salary  of  loardens. 

8ec.  12.  The  wardens  shall  receive  a  salary  of  not  less  than  twenty-four  hundred  dollars, 
and  not  to  exceed  three  thousand  dollars,  per  annum,  in  the  discretion  of  the  board  of  directors. 
Salary  of  clerics. 

Sec.  13.     The  clerks  shall  receive  a  salary  not  to  exceed  eighteen  hundred  dollars  per  annum, 
and  all  other  officers  and  employees  shall  receive  such  compensation  as  the  directors  may  deem 
just  and  equitable  in  each  case. 
Contracts. 

Sec.  14.  The  board  of  directors  are  hereby  authorized  and  required  to  contract  for  provis- 
ions, clothing,  medicines,  forage,  fuel,  and  all  other  staple  supplies  needed  for  the  support  of 
the  prisons  for  any  period  of  time,  not  exceeding  one  year,  and  such  contracts  shall  be  limited 
to  bona  fide  dealers  in  the  several  classes  of  articles  contracted  for.  Contracts  for  such  articles 
as  the  board  may  desire  to  contract  for  shall  be  given  to  the  lowest  bidder  at  a  public  letting 
thereof,  if  the  price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the  usual  market 
value  and  prices.  Each  bid  shall  be  accompanied  by  such  security  as  the  board  may  require, 
conditional  upon  the  bidder  entering  into  a  contract  upon  the  terms  of  his  bid,  on  notice  of  the 
acceptance  thereof,  and  furnishing  a  penal  bond,  with  good  and  sufficient  sureties,  in  such  sum 
as  the  board  may  require,  and  to  their  satisfaction,  that  he  will  faithfully  perform  his  contract. 
If  the  proper  officer  of  the  prison  reject  any  article  as  not  complying  with  the  contract,  or  if  a 
bidder  fail  to  furnish  the  articles  awarded  to  him  when  required,  the  proper  officer  of  the  prison 
may  buy  other  articles  of  the  kind  rejected  or  called  for,  in  the  open  market,  and  deduct  the 
price  thereof,  over  the  contract  price,  from  the  amount  due  to  the  bidder,  or  charge  the  same 
up  against  him.  Notice  of  the  time,  place,  and  conditions  of  the  letting  of  contracts  shall  be 
given  for  at  least  two  consecutive  weeks  in  two  newspapers  printed  and  published  in  the  city  and 
county  of  San  Francisco,  and  in  one  newspaper  printed  and  published  in  the  city  of  Sacramento, 
and  in  the  county  where  the  prison  to  be  supplied  is  situated.  If  all  the  bids  made  at  such 
letting  are  deemed  unreasonably  high,  the  board  may,  in  their  discretion,  decline  to  contract, 
and  may  again  advertise,  for  such  time  and  in  such  papers  as  they  see  proper,  for  proposals, 
and  may  so  continue  to  renew  the  advertisement  until  satisfactory  contracts  are  made;  and  in 
the  mean  time  the  board  may  contract  with  any  one  whose  offer  is  regarded  as  just  and  equi- 
table, or  may  purchase  in  the  open  market.  No  bid  shall  be  accepted,  nor  a  contract  entered 
into  in  pursuance  thereof,  when  such  bid  is  higher  than  any  other  bid  at  the  same  letting  for 
the  same  class  or  schedule  of  articles,  quality  considered,  and  when  a  contract  can  be  had  at 
such  lower  bid.  When  two  or  more  bids  for  the  same  article  or  articles  are  equal  in  amount, 
the  board  may  select  the  one  which,  all  things  considered,  may  by  them  be  thought  best  for  the 
interest  of  the  state,  or  they  may  divide  the  contract  between  the  bidders,  as  in  their  judg- 
ment may  seem  proper  and  right.  The  board  shall  have  power  to  let  a  contract  in  the  aggre- 
gate, or  they  may  segregate  the  items,  and  enter  into  a  contract  with  the  bidder  or  bidders 
who  may  bid  lowest  on  the  several  articles.  The  board  shall  have  the  power  to  reject  the  bid 
of  any  person  who  had  a  prior  contract,  and  who  had  not,  in  the  opinion  of  the  board,  faithfully 
complied  therewith. 
Moneys  to  he  paid  into  state  treasury. 

Sec.  15.  All  moneys  received  or  collected  by  the  wardens  by  virtue  of  this  act  shall  be  paid. 
by  them  into  the  state  treasury  to  the  credit  of  a  fund  to  be  known  as  the  state  prison  fund,  at 
least  as  often  as  once  per  month,  excepting  so  much  thereof  as  may  be  necessary  to  pay  the  ex- 
penses and  money  allowed  discharged  prisoners,  and  the  current  expenses  cf  maintaining  and 
operating  the  prisons,  and  the  expenses  of  their  officers  and  employees.  The  wardens  shall  re- 
quire vouchers  for  all  moneys  by  them  expended,  and  safely  keep  the  same  on  file  in  their 
respective  offices  at  the  prisons.  For  all  sums  of  money  required  to  be  paid,  other  than  for  the 
uses  above  named,  as  well  as  for  said  uses  when  there  is  not  sufficient  money  in  the  hands  of 
the  warden,  drafts  shall  be  drawn  on  the  controller  of  state,  signed  by  at  least  three  of  the 
directors,  and  the  controller  of  state  shall  draw  his  warrant  on  the  state  treasurer,  who  shall 
pay  the  same  out  of  any  moneys  belonging  to  the  state  prison  fund  or  appropriated  for  the  use 
or  support  of  the  state  prisons.  The  amount  of  all  money  retained  by  the  wardens  and  the 
aggregate  amount  paid  out  shall  be  reported  quarterly  to  the  controller  of  state,  and  the  proper 
entries  shall  be  made  on  the  controller's  books. 

Rtvenues  to  he  -paid  to  loarden. 

Sec.  16.     All  revenues  of  the  prisons,  unless  herein  otherwise  provided,  shall  be  paid  to  the 
wardens,  who  alone  are  authorized  to  receipt  for  the  same  and  discharge  from  liability.     When 
any  sum  of  money  is  paid  to  the  wardens,  they  shall  cause  the  game  to  be  properly  entered  on 
the  books  by  the  clerks. 
Report  to  controller. 

Sec.  17.    On  payment  of  any  moneys  into  the  state  treasury,  aa  provided  in  this  act,  the  war- 
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(lens  and  state  treasurer  shall  report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which  receipt  shall  be  tiled  with  the 
controller.  Ihe  wardens  shall  report  to  the  controller  of  state  the  amount  of  money  paid  into 
said  treasury  by  them  during  each  month,  and  shall  also  report  to  said  controller  of  state  tlie 
amounts  received  and  disbursed  by  them  every  three  months,  and  during  the  period  for  which 
such  report  shall  be  made,  which  quarterly  report  shall  be  signed  by  the  warden  and  at  least 
three  of  the  directors. 

Employment  of  convicts. 

Sec.  18.  AH  convicts  may  be  employed  by  authority  of  the  board  of  directors,  under  charge 
of  the  wardens  respectively,  and  such  skilled  foremen  as  he  may  deem  necessary  in  the  perform- 
ance of  work  for  the  state,  or  in  the  manufacture  of  any  article  or  articles  for  the  state,  or  the 
manufacture  of  which  is  sanctioned  by  law.  At  San  Quentin  no  articles  shall  be  manufactured 
for  sale  except  jute  fabrics.  At  Folsom  after  the  completion  of  the  dam  and  canal  the  board 
may  commence  the  erection  of  structures  for  jute  manufacturing  purposes.  The  board  of  di- 
rectors ai-e  hereby  authorized  to  purchase  from  time  to  time  such  tools,  machinery,  and  materials, 
and  to  direct  the  employment  of  such  skilled  foremen  as  may  be  necessary  to  carry  out  tlio  pro- 
visions of  this  section,  and  to  dispose  of  tlie  articles  manufactured,  and  not  needed  by  the  state, 
for  cash,  at  private  sale,  in  such  manner  as  provided  by  law. 

Treatment  of  iprisoners. 

Sec.  19.  In  the  treatment  of  the  prisoners,  the  following  general  rules  shall  be  observed: 
Each  convict  shall  be  provided  with  a  bed  of  straw,  or  other  suitable  material,  and  sufficient 
covering  of  blankets,  and  shall  be  supplied  with  garments  of  coarse,  substantial  material,  of  dis- 
tinctive manufacture,  and  with  sufficient  plain  and  wholesome  food  of  such  variety  as  may  bo 
most  conducive  to  good  health. 
Punishment. 

Second  —  No  punishment  shall  be  inflicted  except  by  the  order  and  under  the  direction  of  the 
wardens. 

Third  —  The  warden  shall  keep  a  correct  account  of  all  money  and  valuables  upon  tho 
prisoner  when  delivered  at  tho  prison,  and  shall  pay  the  amount,  or  tho  proceeds  thereof,  or 
return  the  same  to  the  convict  when  discliarged,  or  to  his  legal  representative  in  case  of  his 
death;  and  in  tho  case  of  the  death  of  such  convict  without  being  released,  if  no  legal  repre- 
sentative shall  demand  such  property  within  live  years,  tho  same  shall  be  paid  into  the  stato 
prison  fund- 

Rules. 

Fourth  —  The  rules  and  regulations  prescribing  the  duties  and  obligations  of  the  prisoners 
shall  be  printed  and  hung  up  in  each  cell  and  shop. 

Convicts. 

Fifth — Each  convict,  when  he  leaves  the  prison,  shall  bo  supplied  with  the  money  taken 
from  him  when  he  entered,  and  which  he  has  not  disposed  of,  together  with  any  sum  which  may 
have  been  earned  by  him  for  his  own  account,  allowed  to  him  by  the  stato  for  good  conduct  or 
diligent  labor,  or  may  have  been  presented  to  him  from  any  source;  and,  in  case  the  prisoner 
has  not  funds  sufficient  for  present  purposes,  he  shall  be  furnished  with  five  dollars  in  money,  a 
suit  of  clothes,  costing  not  more  than  ten  dollars,  and  by  the  cheapest  route  to  tlie  place  wlicre 
sentenced  from,  if  tlie  prisoner  desires  to  return  there,  or  to  any  other  place  of  the  same  cost ; 
and  he  shall  be  entitled,  if  he  so  elect,  to  immunity  from  having  his  hair  cut,  or  from  being 
shaved,  for  three  calendar  months  immediately  prior  to  his  discharge.  It  shall  not  bo  la\yful 
for  the  officers  of  the  prison  to  furnish,  or  permit  to  bo  furnished,  to  any  one,  for  publication, 
the  name  of  any  prisoner  about  to  be  discharged.  When  tlie  warden,  and  such  other  officers 
as  may  be  designated  by  the  directors  to  act  with  him  in  such  cases,  shall  be  of  opinion  that 
any  convict  is  insane,  tliey  shall  make  proper  examination,  and  if  they  remain  of  tiie  opinion 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to  the  superintendent  of  one  of 
the  state  asylums  for  tlie  insane,  and  shall  forthwith  send  such  convict  to  said  asylum  for  caro 
and  treatment.  If  at  the  expiration  of  the  term  of  sentence,  the  insane  convict  is  still  in  tho 
insane  asylum,  he  shall  be  allowed  to  remain  there  until  discharged  cured.  It  shall  bo  tho  duty  of 
the  warden,  also,  to  send  to  the  directors  a  copy  of  such  certilicatc,  and  thereafter  a  statement  as 
to  his  subsequent  acts  regarding  the  said  insane  convict.  And  it  sliall  bo  the  duty  of  the  su- 
perintendent of  the  insane  asylum  to  receive  such  insane  convict  and  keep  him  until  cured.  It 
shall  bo  his  duty,  upon  receipt  of  such  insane  convict,  to  notify  the  directors  of  tho  fact,  giving 
name,  date,  and  where  from,  and  from  whose  hands  received.  When,  in  the  opinion  of  tho 
superintendent,  such  insane  convict  is  cured  of  insanity,  it  shall  bo  his  duty  to  immediately 
notify  the  directors  thereof;  and  it  shall  be  his  duty  also  to  notify  tho  warden  of  tho  iirison 
from  whence  he  was  received,  who  shall  immediately  send  for,  take,  and  receive  tho  said  con- 
vict back  into  the  prison,  the  time  passed  at  tho  asylum  counting  as  a  part  of  such  convict's 
•sentence.  Before  discharging  any  convict  who  may  be  insane  at  tho  time  of  the  expiration  of 
his  sentence,  tho  warden  shall  first  give  notice,  in  writing,  to  a  judge  of  a  superior  court  of  tho 
county  in  which  the  state  prison  may  be  located,  over  which  ho  has  control,  of  tho  fact  of  such 
insanity;  whereupon  said  court  shall  fortliwith  nv.ikc  an  order,  and  deliver  the  same  to  the  shcr- 
iti  of  said  county,  commanding  Iiiin  to  remove  such  insane  convict  and  take  him  before  said 
court.  Upon  tho  receipt  of  such  order,  it  sluiU  be  the  duty  of  said  sheriff,  to  whom  it  is  di- 
rected, to  execute  and  return  the  same  forthwith  to  tlie  court  by  whom  it  was  issued,  and  there- 
upon the  said  court  shall  cause  proper  examination  to  be  made  by  medical  exports  and  if  it 
ehall  satisfactorily  appear  tliat  such  convict  is  insane,  said  court  shall  order  h-.in  to  be  confined 
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in  one  of  the  insane  asylums.  The  sheriff  shall  receive  the  same  compensation  as  for  transfer- 
ring a  prisoner  to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If  any  jiulge,  after 
having  been  notified  by  the  warden,  shall  neglect  to  cause  such  order  to  be  made,  as  herein  pro- 
videil,  or  any  such  sheriff  shall  neglect  to  remove  such  insane  convict,  as  required  by  the  pro- 
visions of  tliis  section,  it  sludl  be  the  duty  of  the  warden  to  cause  such  insane  convict  to  be 
removed  before  a  superior  court  of  a  county  in  which  the  state  prison  is  located,  in  charge  of  an 
officer  of  the  prison,  or  other  suitable  person,  for  the  purpose  of  examination;  and  the  cost  of 
such  removal  shall  be  paid  out  of  the  state  treasury,  in  the  same  manner  as  when  removed  by 
the  sheriff,  as  herein  provided. 
Labor  of  prisoners. 

Sec.  20.  Tlie  state  board  of  prison  directors  shall  require  of  every  able-bodied  convict  con- 
fined in  a  state  prison  as  many  hour.3  of  faithful  labor  in  each  and  every  day  during  his  term  of 
imprisonment  as  shall  be  prescribed  by  the  rules  and  regulations  of  the  prison.  Every  convict 
who  shall  have  no  infraction  of  the  rules  and  regulations  of  the  prison  or  laws  of  the  state 
recorded  against  him,  and  who  performs  in  a  faithful,  orderly,  and  peaceable  manner  the  duties 
assigned  to  him,  shall  be  allowed  from  his  term,  instead  and  lieu  of  the  credits  heretofore  al- 
lowed by  law,  a  deduction  of  two  months  in  each  of  the  first  two  years,  four  months  in  each 
of  the  next  two  years,  and  five  months  in  each  of  the  remaining  years  of  said  term,  and  pro 
rata  for  any  part  of  a  year,  where  the  sentence  is  for  or  more  or  less  than  a  year.  The  mode  of 
reckoning  credits  shall  be  as  shown  in  the  following  table:  — 


No.  of  years  of  Sen- 
tence. 

First  year 

Second  year  . . 
Third  year-, . . 
Fourth  year  . . 
Fifth  year. .  . . 
Sixth  year. . . . 
Seventh  year.. 
Eighth  year. . . 
Ninth  year .  . . 
Tenth  year.. . . 


Good  Time 
Granted. 


2  months 
2  months 
4  mouths 

4  months 

5  months 
5  months 
5  months 
5  months 
5  mouths 
5  months 


Total  Good  Time  Made. 


2  months 

4  months 

8  months 

1  year 

I  year  and  5    months. 

1  year  and  10  months. 

2  years  and  3    months . 

2  years  and  8    months . 

3  years  and  1    month. , 
3  j^ears  and  6    months . 


Time  to  be  Served  if  Full 
Time  is  Made. 


10 

.  1  year  and  8 
.2  years  and  4 


..3  years  and  7 
..4  years  and  2 
..4  years  and  9 
..5  years  and  4 
5  years  and  11 
..6  years  and  5 


months 
months 
mouths 
3  years 
months 
months 
months 
months 
months 
months 


And  so  on,  through  as  many  years  as  may  be  the  term  of  the  sentence.  Each  convict  shall 
be  held  entitled  to  these  deductions,  unless  the  board  of  directors  shall  find  that  for  miscon- 
duct or  other  cause  he  should  not  receive  them.  But  if  any  convict  shall  commit  any  assault 
upon  his  keeper,  or  any  foreman,  officer,  convict,  or  person,  or  otherwise  endanger  life,  or  shall 
be  guilty  of  any  flagrant  disregard  of  the  rules  of  the  prison,  or  commit  any  misdemeanor,  or 
in  any  manner  violate  any  of  the  rules  and  regulations  of  the  prison,  he  shall  forfeit  all  deduc- 
tions of  time  earned  by  him  for  good  conducb  before  the  commission  of  such  offense,  or  that, 
under  this  section,  he  may  earn  in  the  future,  or  shall  forfeit  such  part  of  such  deductions  as 
to  the  board  of  directors  may  seem  just;  such  forfeiture,  however,  shall  be  made  only  by  the 
board  of  directors  after  due  proof  of  the  offense  and  notice  to  the  offender;  nor  shall  any  for- 
feiture be  imposed  when  a  party  has  violated  any  rule  or  rules  without  violence  or  evil  intent, 
of  which  the  directors  shall  be  the  sole  judges.  The  board  shall  have  power  to  restore  credits 
forfeited,  for  such  reasons  as  by  them  may  seem  proper. 
United  States  criminals. 

Sec.  21.  All  criminals  sentenced  to  the  state  prisons  by  the  authority  of  the  United  States 
shall  be  received  and  kept  according  to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  be  subject  in  all  respects  and  discipline  and  treatment  as 
though  committed  under  the  laws  of  this  state.  The  wardens  are  hereby  authorized  to  charge 
and  receive  from  the  United  States,  for  the  use  of  the  state,  an  amount  sufficient  for  the  sup- 
port of  each  prisoner,  the  cost  of  all  clothing  tliat  may  be  furnished,  and  one  dollar  per  month 
tor  the  use  of  the  prisoner.  No  other  or  further  charge  shall  be  made  by  any  officer  for  or  ou 
account  of  such  prisoners. 
Gas  and  ivater. 

Sec.  22.  The  board  of  directors  shall  have  power  to  contract  for  the  supply  of  gas  and  water 
for  said  (prisons),  upon  such  terms  as  said  board  shall  deem  to  be  for  the  best  interests  of  the 
state,  or  to  manufacture  gas,  or  furnish  water  themselves,  at  their  option.  They  shall  also 
have  power  to  erect  and  construct,  or  cause  to  be  erected  and  constructed,  electrical  apparatus 
or  other  illuminating  works  in  their  discretion,  with  or  without  contracting  therefor,  on  such 
terms  as  they  may  deem  just.  The  board  shall  have  full  power  to  erect  any  building  or  struc- 
ture deemed  necessary  by  them,  or  to  alter  or  improve  the  same,  and  to  pay  for  the  same  from 
the  fund  appropriated  for  the  use  or  support  of  the  prisons,  or  from  the  earnings  thereof,  with- 
out advertising  or  contracting  therefor;  provided,  that  no  building  or  structure,  the  cost  of 
which  will  exceed  five  thousand  dollars,  shall  be  erected  or  constructed  without  first  obtaininer 
the  consent  of  the  governor,  secretary,  and  treasurer  of  the  state,  or  a  majority  thereof.  The 
board  shall  have  power  to  give  for  meritorious  service  to  any  convict  discharged,  or  about  to 
be  discharged,  a  sum  in  addition  to  tiiat  already  allowed  not  exceeding  ten  dollars. 
No  other  compensation  titan  that  alloioed  hy  directors. 

Seo.  23.     No  officer  or  employee  shall  receive,  directly  or  indirectly,  any  compensation  for 
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Lis  services  otlier  thaa  that  prescribed  by  the  directors;  nor  shall  be  receive  any  coinpeusation 
whatever,  directly  or  indirectly,  for  any  act  or  service  which  he  may  do  or  perform  for  or  on 
behalf  of  any  contractor,  or  agent,  or  employee  of  a  contractor.  For  any  violation  of  the  pro- 
visions of  this  section,  the  officer,  agent,  or  employee  of  the  state  shall  be  discharged  from  his 
office  or  service;  and  every  contractor,  or  employee,  or  agent  of  a  contractor  engaged  therein, 
shall  be  expelled  from  the  prison  grounds,  and  not  again  permitted  within  the  same  as  a  con- 
tractor, agent,  or  employee. 

It'oi  io  make  presents  to  convicts  without  permission. 

Sec.  2-1.  No  officer  or  employee  of  the  state,  or  contractor,  or  employee  of  a  contractor, 
shall,  without  permission  of  the  board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with  a  prisoner.  For  every  violation 
of  the  provisons  of  this  section,  the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  in  section  twenty  three. 
Not  to  be  interested  in  contracts,  etc. 

Sec.  25.     No  officer  or  employee  of  the  prison  shall  be  interested,  directly  or  indirectly,  in 
any  contract  or  purchase  made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of  the 
prisons. 
Annual  reports. 

Sec.  26.     There  shall  be  printed  annually  for  the  use  of  the  prisons  five  hundred  copies  of  the 
annual  report  of  the  board  of  directors,  and  the  clerk  shall  annually  transmit  to  each  of  the 
state  prisons  in  the  United  States  one  copy  of  such  report. 
Bonds. 

Sec.  27.     All  the  bonds  of  officers  and  employees  under  this  act  shall  be  deposited  with  the 
secretary  of  state. 
Shops  destroyed  by  fire  may  he  rebuilt. 

Sec.  28.  If  any  of  the  shops  or  buildings  in  which  convicts  are  employed  are  destroyed  in 
any  way,  or  injured  by  fire  or  otherwise,  they  may  be  rebuilt  or  repaired  immediately,  under  the 
direction  of  the  board  of  directors,  by  and  with  the  advice  and  consent  of  the  governor,  attor- 
ney-general, and  secretary  of  state,  and  the  expenses  thereof  paid  out  of  any  funds  in  the  state 
treasury  not  otherwise  appropriated  by  law. 
Jieport  to  governor. 

Sec.  29.  The  board  of  directors  must  report  to  the  governor  from  time  to  time  the  names  of 
any  and  all  persons  confined  in  the  state  prisons  who,  in  their  judgment,  ought  to  be  pardoned 
out  and  set  at  liberty  on  account  of  good  conduct,  or  unusual  term  of  sentence,  or  any  other 
cause  which,  in  their  opinion,  should  entitle  the  prisoner  to  pardon. 

Sec.  30.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are  hereby 
repealed. 

Sec.  31.     This  act  shall  take  effect  immediately. 

Notes  of  Decisions  Applicable  to  Section  1597. 
1597.  House  of  correction. — Under  charge  of  prior  convictions  of  felonies,  can - 
the  act  of  April  1,  1878,  a  defendant  prosecut-  not  be  sentenced  to  imprisonment  in  the  liouso 
ed  in  the  superior  court  of  the  city  and  county  of  correction  in  that  city  and  county;  and  a 
of  San  Francisco,  for  the  crime  of  burglary,  judgment  to  that  effect  is  void:  Ex  parte  Moon 
who   pleads  guilty   thereto,   and   confesses  a    Fook,  72  Cal.  10. 
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[Enacted  in  1887  and  1889,  and  not  incorporated  in  other  parts  of  this  volume.] 


ADULTERATION    OF   WINE. 

An  Act  to  prohibit  the  sophistication  and  adulteration  of  wine,  and  to  prevent 

fraud  in  the  manufacture  and  sale  thereof. 

[Approved  March  7,  1887;  1887,  46.] 
Defining  pure  wine. 

Section  1.  For  the  purposes  of  this  act,  pure  wine  shall  be  defined  as  fol- 
lows: The  juice  of  grapes  fermented,  preserved,  or  fortified  for  use  as  a  bev- 
erage, or  as  a  medicine,  by  methods  recognized  as  legitimate  according  to  the 
provisions  of  this  act;  unfermented  grape-juice,  containing  no  addition  of 
distilled  spirits,  may  be  denominated  according  to  popular  custom  and  de- 
mand as  wine  only  when  described  as  "  unfermented  wine,"  and  shall  be 
deemed  pure  only  when  preserved  for  use  as  a  beverage  or  medicine,  in  ac- 
cordance with  the  provisions  of  this  act.  Pure  grape-must  shall  be  deemed 
to  be  the  juice  of  grapes,  only  in  its  natural  condition,  whether  expressed  or 
mingled  with  the  pure  skins,  seeds,  or  stems  of  grapes.  Pure  condensed 
grape-must  shall  be  deemed  to  be  pure  grape-must  from  which  water  has 
been  extracted  by  evaporation,  for  purposes  of  preservation  or  increase  of 
saccharine  strength.  Dry  wine  is  that  produced  by  complete  fermentation 
of  saccharine  contained  in  must.  Sweet  wine  is  that  which  contains  more 
or  less  saccharine  appreciable  to  the  taste.  Fortified  wine  is  that  wine  to 
which  distilled  spirits  have  been  added  to  increase  alcoholic  strength,  for 
purposes  of  preservation  only,  and  shall  be  held  to  be  pure  when  the  spirits 
so  used  are  the  product  of  the  grape  only.  Pure  champagne,  or  sparkling 
wine,  is  that  which  contains  carbonic  acid  gas  or  effervescence  produced  only 
by  natural  fermentation  of  saccharine  matter  of  must,  or  partially  fermented 
wine  in  bottle. 

Prohibiting  deleterious  substitutes. 

Sec.  2.  In  the  fermentation,  preservation,  and  fortification  of  pure  wine,  it 
shall  be  specifically  understood  that  no  materials  shall  be  used  intended  as 
substitutes  for  grapes,  or  any  part  of  grapes;  no  coloring  matters  shall  be 
added  which  are  not  the  pure  product  of  grapes  during  fermentation,  or  by 
extraction  from  grapes  with  the  aid  of  pure  grape  spirits;  no  foreign  fruit 
juices,  and  no  spirits  imported  from  foreign  countries,  whether  pure  or  com- 
pounded with  fruit  juices  or  other  material  not  the  pure  product  of  grapes, 
shall  be  used  for  any  purpose;  no  aniline  dyes,  salicylic  acid,  glycerine, 
alum,  or  other  chemical  antiseptics  or  ingredients  recognized  as  deleterious 
to  the  health  of  consumers,  or  as  injurious  to  the  reputation  of  wine  as  pure, 
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Bhall  be  permitted;  and  no  distilled  spirits  shall  be  added  except  for  the  sole 
purpose  of  preservation,  and  without  the  intention  of  enabling  trade  to 
lengthen  the  volume  of  fortified  dry  wine  by  the  addition  of  water,  or  other 
wine  weaker  in  alcoholic  strength. 

Prohibiting  use  of  materials  injurious  to  consumers,  for  promotion  of  fermentation. 
Sec.  3.  In  the  fermentation  and  preservation  of  pure  wine,  and  during 
the  operations  of  fining,  or  clarifying,  removing  defects,  improving  qualities, 
blending  and  maturing,  no  methods  shall  be  employed  which  essentially  con- 
flict with  the  provisions  of  the  preceding  sections  of  this  act,  and  no  mate- 
rials shall  be  used  for  the  promotion  of  fermentation,  or  the  assistance  of 
any  of  the  operations  of  wine  treatment,  which  are  injurious  to  the  consumer 
or  the  reputation  of  wine  as  pure;  provided,  that  it  shall  be  expressly  under- 
stood that  the  practices  of  using  pure  tannin  in  small  quantities,  leaven  to 
excite  fermentation  only,  and  not  to  increase  the  material  for  the  production 
of  alcohol;  water  before  or  during,  but  not  after,  fermentation,  for  the  purpose 
of  decreasing  the  saccharine  strength  of  musts  to  enable  perfect  fermentation; 
and  the  natural  products  of  grapes  in  the  pure  forms  as  they  exist  in  pure 
grape-musts,  skins,  and  seeds;  sulphur  fumes  to  disinfect  cooperage  and  pre- 
vent disease  in  wine;  and  pure  gelatinous  and  albuminous  substances,  for 
the  sole  purpose  of  assisting  fining,  or  clarification,  shall  be  specifically  per- 
mitted in  the  operations  hereinbefore  mentioned,  in  accordance  with  recog- 
nized legitimate  custom. 

Unlawful  sale  of  impure  wines. 

Sec.  4.  It  shall  be  unlawful  to  sell,  or  expose,  or  offer  to  sell,  under  the 
name  of  wine,  or  grape-musts,  or  condensed  musts,  or  under  any  names 
designating  pure  wines  or  pure  musts,  as  hereinbefore  classified  and  defined, 
or  branded,  labeled,  or  designated  in  any  way  as  wine  or  musts,  or  by  any 
name  popularly  and  commercially  used  as  a  designation  of  wine  produced 
from  grapes,  such  as  claret,  burgundy,  hock,  sauterne,  port,  sherry,  madeira, 
and  angelica,  any  substance  or  compound,  except  pure  wine,  or  pure  grape- 
must  or  pure  grape  condensed  must,  as  defined  by  this  act,  and  produced  in 
accordance  with  and  subject  to  restrictions  herein  set  forth;  provided,  that 
this  act  shall  not  apply  to  liquors  imported  from  any  foreign  country,  which 
are  taxed  upon  entry  by  custom  laws  in  accordance  with  a  specific  duty,  and 
contained  in  original  packages  or  vessels,  and  prominently  branded,  labeled, 
or  marked,  so  as  to  be  known  to  all  persons  as  foreign  products,  excepting, 
however,  when  such  liquor  shall  contain  adulterations  of  artificial  coloring 
matters,  antiseptic  chemicals,  or  other  ingredients  known  to  be  deleterious  to 
the  health  of  consumers;  and  provided  further,  that  this  act  shall  not  apply 
to  currant  wine,  gooseberry  wine,  or  wines  made  from  other  fruits  than  the 
grape,  which  are  labeled  or  branded  and  designated,  and  sold  or  offered  or 
exposed  for  sale,  under  names,  including  the  word  "wine,"  but  also  expressing 
distinctly  the  fruit  from  which  they  are  made,  as  gooseberry  wine,  elderberry 
wine,  or  the  like.  Any  violation  of  any  of  the  provisions  of  any  of  the  pre- 
ceding sections  shall  be  a  misdemeanor. 

Excepting  champagne  and  sparkling  wine. 

Sec.  5.     Exceptions  from  the  provisions  of  this  act  shall  be  made  in  the 
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case  of  pure  champagne,  or  sparkling  wine,  so  far  as  to  permit  the  use  of 
crystallized  sugar  in  sweetening  the  same  according  to  usual  customs,  but 
in  no  other  respect. 

Penalty. 

Sec.  6.  In  all  sales  and  contracts  for  sale,  production,  or  delivery  of  pro- 
ducts defined  in  this  act,  such  products,  in  the  absence  of  a  written  agreement 
to  the  contrary,  shall  be  presumed  to  be  pure,  as  herein  defined,  and  such 
sale  or  contracts  shall,  in  the  absence  of  such  an  agreement,  be  void,  if  it  bo 
established  that  the  products  so  sold  or  contracted  for  were  not  pure  as  herein 
defined;  and  in  such  case  the  concealment  of  the  true  character  of  such 
products  shall  constitute  actual  fraud  for  which  damages  may  be  recovered, 
and  in  a  judgment  for  damages,  reasonable  attorney  fees,  to  be  fixed  by  the 
court,  shall  be  taxed  as  costs. 

Labels. 

Sec.  7.  The  controller  of  the  state  shall  cause  to  have  engraved  plates, 
from  which  shall  be  printed  labels,  which  shall  set  forth  that  the  wine 
covered  by  such  labels  is  pure  California  wine,  in  accordance  with  this  act, 
and  leaving  blanks  for  the  name  of  the  particular  kind  of  wine  and  the  name 
or  names  of  the  seller  of  the  wine  and  place  of  business.  These  labels  shall 
be  of  two  forms  or  shapes,  one  a  narrow  strip  to  cap  over  the  corks  of  bottles, 
the  other  a  round  or  square,  and  sufiiciently  large,  say  three  inches  square, 
to  cover  the  bungs  of  packages  in  which  wine  is  sold.  Such  labels  shall  be 
furnished  upon  proper  application  to  actual  residents,  and  to  be  used  in  this 
state  only,  and  only  to  those  who  are  known  to  be  growers,  manufacturers, 
traders,  or  handlers,  or  bottlers  of  California  wine;  and  such  parties  will  be 
required  to  file  a  sworn  statement  with  said  controller,  setting  forth  that  his 
or  their  written  application  for  such  labels  is  and  will  be  for  his  or  their  sole 
use  and  benefit,  and  that  he  or  they  will  not  give,  sell,  or  loan  such  label  to 
any  other  person  or  persons  whomsoever.  Such  labels  shall  be  paid  for  at 
the  same  rate  and  price  as  shall  be  found  to  be  the  actual  cost  price  to  the 
state,  and  shall  be  supplied  from  time  to  time  as  needed,  upon  the  written 
application  of  such  parties  as  are  before  mentioned.  Such  label,  when  afiixed 
to  bottle  or  wine  package,  shall  be  so  afiixed  that  by  drawing  the  cork  from 
bottle  or  opening  the  bung  of  package,  such  label  shall  be  destroyed  by  such 
opening;  and  before  afiixing  such  labels,  all  blanks  shall  be  filled  out,  by 
stating  the  variety  or  kind  of  wine  that  is  contained  in  such  bottle  or  package, 
and  also  by  the  name  or  names  and  post-ofiice  address  of  such  grower,  manu- 
facturer, trader,  handler,  or  bottler  of  such  wine. 

Pure  California  wine. 

Sec.  8.  It  is  desired  and  required  that  all  and  every  grower,  manufac- 
turer, trader,  handler,  or  bottler  of  California  wine,  when  selling  or  puttin.'j; 
up  for  sale  any  California  wine,  or  when  shipping  California  wine  to  parties 
to  whom  sold,  shall  plainly  stencil,  brand,  or  have  printed  whore  it  will  bo 
easily  seen,  first,  "Pure  California  wine,"  and  secondly  his  name,  or  the  firm's 
name,  as  the  case  may  be,  both  on  label  of  bottle  or  package  in  which  wine 
is  sold  or  sent;  or  he  may  in  lieu  thereof,  if  he  so  prefers  and  elects,  afiix  the 
label  which  has  been  provided  for  in  section  seven.     It  shall  be  unlawful  to 
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affix  any  such  stamp  or  label  as  above  provided  to  any  vessel  containing  any 
substance  other  than  pure  wine  as  herein  defined,  or  to  prepare,  or  use  on 
any  vessel  containing  any  liquid,  any  imitation  or  counterfeit  of  such  stamp, 
or  any  paper  in  the  similitude  or  resemblance  thereof,  or  any  paper  of  such 
form  and  appearance  as  to  be  calculated  to  mislead  or  deceive  any  unwary 
person,  or  cause  him  to  suppose  the  contents  of  such  vessel  to  be  pure  wine. 
It  shall  be  unlawful  for  any  person  or  persons,  other  than  the  ones  for  whom 
such  stamps  were  procured,  to  in  any  way  use  such  stamps,  or  to  have  pos- 
session of  the  same.  A  violation  of  any  of  the  provisions  of  this  section  shall 
be  a  misdemeanor,  and  punishable  by  fine  of  not  less  than  fifty  dollars  and 
not  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  of  not  exceeding  ninety  days,  or  by  both  such  fine  and  imprison- 
ment. All  moneys  collected  by  virtue  of  prosecutions  had  against  persons 
violating  any  provisions  of  this  or  any  preceding  sections  shall  go,  one  half  to 
the  informer,  and  one  half  to  the  district  attorney  prosecuting  the  same. 

Controller  to  keep  record  of  stamps. 

Sec.  9.  It  shall  be  the  duty  of  the  controller  to  keep  an  account,  in  a  book 
to  be  kept  for  that  purpose,  of  all  stamps,  the  number,  design,  time  when 
and  to  whom  furnished.  The  parties  procuring  the  same  are  hereby  required 
to  return  to  the  controller  semi-annual  statements  under  oath,  setting  forth 
the  number  used,  and  how  many  remains  on  hand.  Any  violation  of  this 
section  by  the  person  receiving  such  stamps  is  a  misdemeanor. 
Use  and  disposition  of  stamps. 

Sec.  10.  It  shall  be  the  duty  of  any  and  all  persons  receiving  such  stamps 
to  use  the  same  only  in  their  business,  in  no  manner  or  in  no  wise  to  allow 
the  same  to  be  disposed  of  except  in  the  manner  authorized  by  this  act;  to 
not  allow  the  same  to  be  used  by  any  other  person  or  persons.  It  shall  be 
their  duty  to  become  satisfied  that  the  wine  contained  in  the  barrels  or  bottles 
is  all  that  said  label  imports  as  defined  by  this  act.  That  they  will  use  the 
said  stamps  only  in  this  state,  and  shall  not  permit  the  same  to  part  from 
their  possession,  except  with  the  barrels,  packages,  or  bottles  upon  which 
they  are  placed  as  provided  by  this  act.  A  violation  of  any  of  the  provisions 
of  this  section  is  hereby  made  a  felony. 

Sec.  11.  This  act  shall  take  effect  and  be  in  force  ninety  days  after  its 
passage. 

AGRICULTURAL    DISTRICTS. 

An  Act  to  amend  sections  two,  four,  six,  seven,  and  eight  of  "  An  Act  entitled 
an  Act  to  form  agricultural  districts,  to  provide  for  the  organization  of 
agricultural  associations  therein,  and  for  the  management  and  control  of  the 
same  by  the  state,"  approved  April  15, 1880,  so  as  to  create  certain  additional 
districts. 

[Approved  March  9,  1887;  1887,  80.] 

Section  1.  Sections  two,  four,  six,  seven,  and  eight  of  an  act  entitled 
"An  Act  to  form  agricultural  districts,  to  provide  for  the  organization  of 
agricultural  associations  therein,  for  the  management  and  control  of  the 
same  by  the  state,"  approved  April  fifteenth,  eighteen  hundred  and  eighty, 
is  hereby  amended  so  as  to  read  as  follows:  — 
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Agricultural  Districts  Nos.  2,  15,  and  21. 

Section  2.  The  counties  of  San  Joaquin,  Merced,  Stanislaus,  and  Tuol- 
umne shall  constitute  Agricultural  District  Number  Two;  the  counties  of 
Tulare  and  Kern  shall  constitute  Agricultural  District  Number  Fifteen;  the 
counties  of  Merced,  Mariposa,  and  Fresno  shall  constitute  Agricultural 
District  Number  Twenty-one. 
Agricultural  Districts  Nos.  4,  ^5,  6,  and  19. 

Section  4.  The  counties  of  Sonoma  and  Marin  shall  constitute  Agricul- 
tural District  Number  Four,  and  the  counties  of  Solano  and  Napa  shall 
constitute  Agricultural  District  Number  Twenty-five;  the  counties  of  Los 
Angeles,  San  Bernardino,  and  Ventura  shall  constitute  Agricultural  Dis- 
trict Number  Six;  and  the  county  of  Santa  Barbara  shall  constitute  Agricul- 
tural District  Number  Nineteen. 
Agricultural  Districts  Nos.  7,  14,  and  16. 

Section  7.     The  counties  of  Monterey  and  San  Benito   shall   constitute 
Agricultural  District  Number  Seven;  the  county  of  Santa  Cruz  shall  con- 
stitute  Agricultural   District   Number   Fourteen;   the   county  of  San  Luis 
Obispo  shall  constitute  Agricultural  District  Number  Sixteen. 
Agricultural  Districts  Nos.  17,  8,  18,  and  26. 

Section  8.  The  counties  of  Nevada  and  Placer  shall  constitute  Agricul- 
tural District  Number  Seventeen;  and  the  county  of  El  Dorado  shall  con- 
stitute Agricultural  District  Number  Eight;  the  counties  of  Alpine,  Inyo, 
and  Mono  shall  constitute  Agricultural  District  Number  Eighteen;  the 
counties  of  Amador  and  Calaveras  shall  constitute  Agricultural  District 
Number  Twenty-six. 

Sec.  2.     This  act  shall  take  effect  immediately. 

Sec.  3.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
repealed. 

An  Act  to  amend  section  one  {1),  to  repeal  sections  two  (2),  three  (3),  four  {/,), 
five  (5),  six  {6),  seven  {7) ,  eight  (8) ,  nine  (9),  ten  {10),  and  eleven  (ii), 
and  to  renumber  sections  twelve  {12),  thirteen  {13),  fourteen  {14),  fifteen 
{15),  sixteen  {16),  seventeen  {17),  eighteen  {18),  and  nineteen  {19),  of  an 
act  entitled  ^^An  Act  to  form  agricidtural  districts,  to  provide  for  the  organi- 
zation of  agricultural  associations  therein,  and  for  the  management  and  con- 
trol of  the  same,"  approved  April  15, 1880,  amended  March  6,  1883,  amended 
March  9,  1885,  amended  March  14,  1885,  amended  March  9,  1887,  to  repeal 
all  laws  amendatory  thereof,  and  to  provide  for  the  reorganization  of  existing 
districts  and  the  formation  of  new  districts. 

[Approved  March  6,  1889;  1889,  78.  J 
Section  1.     Section  one  of  said  act  is  hereby  amended  so  as  to  read  as 

follows:  — 

Agricultural  districts. 

Section  1.  The  several  counties  of  this  state  divided  and  classified  into 
agricultural  districts  and  numbered  as  follows,  to  wit:  The  counties  of  San 
Francisco  and  Alameda  shall  constitute  Agricultural  District  No.  1.  The 
counties  of  San  Joaquin  and  Stanislaus  shall  constitute  Agricultural  District 
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No.  2.  The  counties  of  Butte,  Tehama,  and  Colusa  shall  constitute  Agricul- 
tural District  No.  3.  The  counties  of  Sonoma  and  Marin  shall  constitute 
Agricultural  District  No.  4.  The  counties  of  San  Mateo  and  Santa  Clara 
shall  constitute  Agricultural  District  No.  5.  The  counties  of  Los  Angeles 
and  Ventura  shall  constitute  Agricultural  District  No.  6.  The  counties  of 
Monterey  and  San  Benito  shall  constitute  Agricultural  District  No.  7.  The 
county  of  El  Dorado  shall  constitute  Agricultural  District  No.  8.  The  coun- 
ties of  Del  Norte  and  Humboldt  shall  constitute  Agricultural  District  No.  9. 
The  counties  of  Siskiyou  and  Trinity  shall  constitute  Agricultural  District 
No.  10.  The  counties  of  Plumas,  Sierra,  Lassen,  and  Modoc  shall  constitute 
Agricultural  District  No.  11.  The  counties  of  Lake  and  Mendocino  shall 
constitute  Agricultural  District  No.  12.  The  counties  of  Sutter,  Yolo,  and 
Yuba  shall  constitute  Agricultural  District  No.  13.  The  counties  of  Santa 
Cruz,  save  and  except  that  part  thereof  southeast  of  the  line  beginning  at  a 
point  where  the  Aptos  Creek  empties  into  the  bay  of  Montere}^,  and  extend- 
ing directly  northeast  to  the  boundary  line  of  Santa  Clara  County,  shall  con- 
constitute  Agricultural  District  No.  14.  The  counties  of  Tulare  and  Kern 
shall  constitute  Agricultural  District  No.  15.  The  county  of  San  Luis 
Obispo  shall  constitute  Agricultural  District  No.  16.  The  county  of  Nevada 
shall  constitute  Agricultural  District  No.  17.  The  counties  of  Alpine,  Mono, 
and  Inyo  shall  constitute  Agricultural  District  No.  18.  The  county  of  Santa 
Barbara  shall  constitute  Agricultural  District  No.  19.  The  county  of  Placer 
shall  constitute  Agricultural  District  No.  20.  The  counties  of  Merced,  Mari- 
posa, and  Fresno  shall  constitute  Agricultural  District  No.  21.  The  county 
of  San  Diego  shall  constitute  Agricultural  District  No.  22.  The  county  of 
Contra  Costa  shall  constitute  Agricultural  District  No.  23.  All  that  part  of 
Santa  Cruz  County  southeast  of  a  line  beginning  at  a  point  where  the  Aptos 
Creek  empties  into  the  bay  of  Monterey,  and  extending  in  a  direct  line  north- 
east to  the  boundary  line  of  Santa  Clara  County,  shall  constitute  Agricul- 
tural District  No.  24.  The  counties  of  Solano  and  Napa  shall  constitute 
Agricultural  District  No.  25.  The  counties  of  Sacramento  and  Amador  shall 
constitute  Agricultural  District  No.  26.  The  county  of  Shasta  shall  consti- 
tute Agricultural  District  No.  27.  The  county  of  San  Bernardino  shall  con- 
stitute Agricultural  District  No.  28.  The  counties  of  Calaveras  and  Tuolumne 
shall  constitute  Agricultural  District  No.  29. 

Sec.  2.  Sections  two  (2),  three  (3),  four  (4),  five  (5),  six  (6),  seven  (7), 
eight  (8),  nine  (9),  ten  (10),  and  eleven  (11)  of  said  act  are  hereby  re- 
pealed. 

Sec.  3.  Sections  twelve  (12),  thirteen  (13),  fourteen  (14),  fifteen  (15), 
sixteen  (16),  seventeen  (17),  eighteen  (18),  nineteen  (19),  and  twenty  (20) 
are  hereby  renumbered  as  follows,  respectively,  to  wit:  Section  twelve  (12)  is 
hereby  numbered  two  (2),  section  thirteen  (13)  is  hereby  numbered  three 
(3),  section  fourteen  (14)  is  hereby  numbered  four  (4),  section  fifteen  (15) 
is  hereby  numbered  five  (5),  section  sixteen  (16)  is  hereby  numbered  six 
(6),  section  seventeen  (17)  is  hereby  numbered  seven  (7),  section  eighteen 
(18)  is  hereby  numbered  eight  (8),  section  nineteen  (19)  is  hereby  numbered 
nine  (9),  and  section  twenty  (20)  is  hereby  numbered  ten  (10). 

Sec.  4.     All  laws  amendatory  of  "An  Act  to  form  agricultural  districts,  to 
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provide  for  the  organization  of  agricultural  associations  therein,  and  for  the 
management  and  control  of  the  same,"  approved  April  fifteenth,  eighteen 
hundred  and  eighty,  and  all  laws  or  parts  of  laws  in  conflict  with  this  act, 
are  hereby  repealed. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

BANK    COMMISSIONERS. 

An  Act  to  amend  ^^  An  Act  creating  a  board  of  hank  commisdoners,  and  pre- 
scribing  their  duties  and  powers,^'  approved  March  13,  1878. 
[Approved  March  10,  1S87;  1887,  90.] 
Section  1.     Section  three  of  an  act  creating  a  board  of  bank  commission- 
ers, and  prescribing  their  duties  and  powers,  is  hereby  amended  so  as  to  read 
as  follows:  — 

License  to  transact  business  of  a  savings  banJc. 

Section  3.  The  duties  of  the  bank  commissioners  shall  be  to  prepare  and 
furnish  to  every  savings  bank,  bank,  and  banking  company  incorporated  un- 
der the  laws  of  this  state,  or  any  other  state  or  territory,  or  foreign  country, 
doing  business  in  this  state,  applying  therefor  in  writing,  a  license,  in  the 
form  to  be  prescribed  by  them,  authorizing  such  corporation  to  use  the  name 
and  to  transact  the  business  of  a  savings  bank,  bank,  or  banking  company, 
for  one  year  from  the  date  of  issuance  thereof;  provided,  tiiat  such  license 
may  be  issued  at  any  time,  subject  to  the  disqualification  mentioned  in  sec- 
tion seven  of  this  act;  to  receive  and  place  on  file  in  their  office  the  semi-annual 
reports  required  to  be  made  by  savings  banks,  or  banks,  or  banking  corpora- 
tions, by  this  act;  to  prepare  and  furnish,  on  demand,  to  all  persons,  firms, 
partnerships,  corporation,  or  ofiBcers  required  to  make  and  return  statement 
or  report  to  said  bank  commissioner  by  the  provisions  of  this  act,  blank  forms 
for  such  statements  or  reports  as  may  by  law  be  required  of  them;  to  make, 
on  or  before  the  first  day  of  October  in  each  year,  a  report  to  the  governor  of 
this  state  containing  a  tabular  statement  and  synopsis  of  the  several  reports 
which  have  been  filed  in  their  office  since  their  last  report,  and  any  other 
proceedings  had  or  done  by  them  under  this  act,  showing  generally  the  con- 
dition of  the  respective  savings,  commercial,  and  other  banking  corporations 
or  institutions  of  this  state,  and  such  other  matters  as  in  their  opinion  may 
be  of  interest  to  the  public,  with  a  detailed  statement,  verified  by  their 
oaths,  of  all  moneys  and  fees  of  office  received  by  thcni  during  the  samo 
period. 

Sec.  2.  Section  four  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

Duties  of  commissioners  —  Examine  and  report  to  attorney-general  once  in  each 

year. 

Section  4.  It  shall  be  the  duty  of  one  or  more  of  the  bank  commissioners 
as  designated  by  the  commissioners,  once  in  each  year,  and  as  often  as  in 
their  judgment  may  be  deemed  necessary,  without  i)rcvious  notice,  to  visit 
and  make,  personally,  a  full  examination  of  each  bank,  savings  bank,  saving 
and  loan  society,  or  other  society,  association,  compan}^  or  institution  incor- 
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porated  under  the  laws  of  this  state,  or  any  other  state  or  territory,  or  those 
of  any  foreign  country,  and  doing  business  in  this  state,  or  any  trust  com- 
pany receiving  money  on  deposit,  to  inspect  all  books,  papers,  notes,  bonds, 
or  evidence  of  debt  of  such  corporation,  and  all  securities;  to  ascertain  the 
condition  of  every  such  corporation,  its  solvency,  its  ability  to  fulfill  all  its 
obligations,  and  report  its  condition  to  the  attorney-general  as  soon  as  practi- 
cable after  such  examination. 

Sec.  3.     Section  eleven  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Discontinuance  of  illegal  practices. 

Section  11.  If  such  commissioners,  on  examination  of  the  affairs  of  any 
corporation  mentioned  in  this  act,  shall  find  that  any  such  corporation  has 
been  guilty  of  violating  its  charter  or  law,  or  the  provisions  of  this  act,  or  is 
conducting  business  in  an  unsafe  manner,  they  shall,  by  an  order  addressed 
to  the  corporation  so  offending,  direct  discontinuance  of  such  illegal  and 
unsafe  practices  and  a  conformity  with  the  requirements  of  its  charter  and 
of  law  under  this  act;  and  if  such  corporation  shall  refuse  or  neglect  to  com- 
ply with  such  order,  or  whenever  it  shall  appear  to  said  commissioners  that 
it  is  unsafe  for  any  such  corporation,  as  in  this  act  mentioned,  to  continue  to 
transact  business,  they  shall  notify  the  attorney-general  of  such  fact,  who, 
after  examination,  in  his  discretion,  may  commence  suit  in  the  proper  court 
against  such  corporation,  to  enjoin  and  prohibit  the  transaction  of  any  further 
business  by  such  corporation;  and  upon  the  hearing  of  the  case,  if  the  judge 
of  the  court  where  the  case  is  tried  shall  be  of  the  opinion  that  it  is  unsafe 
for  the  parties  interested,  or  for  such  corporation,  to  continue  to  transact 
business,  and  that  such  corporation  or  institution  is  insolvent,  he  shall  issue 
the  injunction  applied  for  by  said  commissioners  and  attorney-general,  who 
shall  cause  said  injunction  to  be  served  according  to  law;  and  said  judge 
shall  further  direct  said  commissioners  to  take  such  proceedings  against  such 
corporation  as  may  be  decided  upon  by  its  creditors.  If  any  corporation 
mentioned  in  this  act,  which  is  now  insolvent,  or  which  may  hereafter  become 
insolvent,  or  be  thrown  into  liquidation  by  process  of  law,  or  by  the  order  or 
consent  of  its  stockholders,  directors,  managing  officers,  managers,  or  credi- 
tors, the  affairs  of  such  corporation  shall  be  closed,  and  the  business  thereof 
settled  within  four  years  from  the  time  it  shall  be  declared  to  be  insolvent,  or 
be  thrown  into  liquidation,  as  the  case  may  be,  unless  at  the  expiration  of 
such  time  it  shall  obtain  the  consent,  in  writing,  from  a  majority  of  the  board 
of  bank  commissioners,  to  continue  in  liquidation  for  a  longer  period.  The 
bank  commissioners  shall,  however,  have  no  power  to  grant  a  continuance  for 
such  purpose  for  a  longer  period  than  one  year  at  each  time.  Any  corpo- 
ration mentioned  herein,  now  in  liquidation,  or  that  may  be  hereafter  thrown 
into  liquidation,  shall  make  semi-annual  reports  of  the  condition  of  its  affairs 
to  the  bank  commissioners,  in  the  same  manner  as  the  solvent  banks  men- 
tioned in  this  act,  and  in  addition  thereto  shall  state  the  amount  of  dividends 
paid,  debts  collected,  and  the  amount  realized  on  property  sold,  if  any,  since 
the  previous  report.  The  bank  commissioners  shall  have  the  power,  and  it  is 
hereby  made  their  duty,  to  examine  the  condition  of  every  such  corporation 
in  liquidation  in  the  same  manner  as  in  the  case  of  solvent  banks;  and  shall 
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have  a  general  supervisory  control  of  any  such  corporation.  They  shall  have 
the  power  to  designate  the  number  of  officers  and  employees  necessary  to 
close  up  the  business  of  any  such  corporation,  and  to  fix  the  salaries  of  the 
same;  and  shall  do  all  in  their  power  to  make  such  liquidation  economical 
and  as  expeditious  as  the  interests  of  the  depositors  and  stockholders  will 
admit.  The  bank  commissioners  are  hereby  empowered  to  examine  into  the 
affairs  of  all  banks  in  process  of  liquidation,  at  the  time  of  the  passage  of 
this  act.  When  any  such  bank  shall  have  been,  for  two  years  next  preceding 
the  passage  of  this  act,  in  process  of  liquidation,  or  when  any  such  bank  shall 
have  been  in  liquidation  for  two  years  fromthetimoit  was  declared  insolvent, 
or  thrown  into  liquidation,  the  bank  commissioners  have  the  power  to  direct 
that  the  business  of  the  bank  shall  be  closed,  and  may  designate  a  time  when 
such  closing  shall  be  effected,  and  may  limit  the  number  of  officers  and  em- 
ployees, fix  their  salaries,  and  make  such  other  orders  as  are  necessary  for 
the  economical  and  expeditious  administration  of  the  affairs  of  the  bank.  If 
any  officer  or  employee  of  any  insolvent  corporation,  mentioned  in  this  act, 
shall  refase  to  comply  with  the  provisions  of  this  section,  or  disregard  or  re- 
fuse to  obey  the  directions  of  said  bank  commissioners,  given  in  accordance 
with  the  provisions  of  this  act,  such  officer  or  employee  shall  be  punished  by 
a  fine  of  not  less  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  one  year,  or  by  both  such  fine  and  imprisonment,  as  a 
court  of  competent  jurisdiction  may  determine. 

Sec.  4.  Section  twelve  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Salaries  and  traveling  expenses  of  commissioners. 

Section  12,  The  bank  commissioners  shall  each  receive  a  salary  of  three 
thousand  six  hundred  dollars  per  annum,  and  necessary  traveling  expenses, 
not  to  exceed  for  the  three  commissioners  the  sum  of  one  thousand  five  hun- 
dred dollars  per  annum,  to  be  audited  by  the  state  controller,  and  paid  by 
the  state  treasurer,  in  the  same  manner  as  the  salaries  of  otlier  state  oflicers. 
No  person  while  holding  any  other  office,  or  engaged  in  business  of  any 
kind  requiring  his  personal  attention  between  the  hours  of  nine,  a.  m.,  and 
four,  p.  M.,  shall  serve  as  bank  commissioner. 

Sec.  6.  Section  thirteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 

Annual  reports,  distribution  of. 

Section  13.  The  bank  commissioners  shall  furnish  each  member  of  the 
legislature  with  a  copy  of  their  annual  report,  at  each  session  of  the  IcgisKi- 
ture,  during  the  first  week  of  the  session. 

Sec.  6.     Section  fourteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Secretary  and  salary.  ^ 

Section  14.  The  bank  commissioners  shall  have  power  to  appoint  a  sec- 
retary, at  a  salary  of  one  hundred  and  fifty  dollars  per  month.  The  said 
commissioners  shall  keep  their  oQice  open  for  business  from  nine  o'clock, 
A.  M.,  until  four  o'clock,  p.  m.,  every  day,  except  non-judicial  days.  They 
shall  procure  rooms  necessary  for  their  office,  at  a  rent  not  to  exceed  seventy- 
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five  dollars  per  month.  They  may  also  provide  stationery,  fuel,  and  other 
conveniences  necessary  for  the  transaction  of  their  duties,  not  exceeding  in 
the  aggregate  the  sum  of  three  hundred  dollars  per  annum.  All  expendi- 
tures authorized  in  this  section  shall  be  audited  and  paid  in  the  same  man- 
ner as  the  salary  of  the  commissioners. 

Sec.  7.     Section  sixteen  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Provisions  for  annual  expenses. 

Section  16.  To  meet  the  annual  expenses  provided  for  by  this  act,  the 
bank  commissioners  shall  receive,  in  advance,  in  gold  coin,  from  each  saving 
bank,  or  bank,  or  banking  corporation  applying  for  a  license,  its  pro  rata 
amount  of  the  salaries  and  all  other  necessary  expenses  of  the  commissioners, 
such  amount  to  be  raised  by  assessment  on  the  amount  of  deposits  of  such 
bank;  but  in  estimating  the  amount  to  be  paid  by  each  savings  bank,  bank, 
or  banking  corporation,  on  applying  for  its  first  license  under  this  act,  and 
all  subsequent  licenses,  the  amount  of  deposits  as  shown  by  its  last  semi- 
annual report  made  to  the  bank  commissioners  shall  be  taken  as  the  amount 
of  deposits.  Said  commissioners  shall,  on  demand  made  therefor,  and  with- 
out charge,  furnish  to  every  corporation,  society,  association,  company,  insti- 
tution, firm,  person,  or  persons  mentioned  in  this  act,  copies  of  pajjers, 
statements,  and  reports  filed  in  their  office,  and  may,  by  action  instituted  in 
any  court  of  competent  jurisdiction,  recover  any  and  all  money  assessed 
against  any  corporation,  association,  society,  company,  institution,  firm,  per- 
son, or  persons  herein  mentioned;  and  all  moneys  collected  or  received  by 
such  bank  commissioners,  or  either  of  them,  under  or  by  virtue  of  the  pro- 
visions herein,  shall  be  by  them  delivered  to  the  treasurer  of  this  state,  who 
shall  pay  the  same  into  a  fund  which  is  hereby  created,  and  which  shall  be 
known  as  the  bank  commissioners'  fund.  And  the  unexpended  balances  of 
all  moneys  heretofore  paid  into  the  state  treasury  by  said  bank  commissioners 
shall  be  transferred  to  said  fund  and  become  a  part  thereof. 

Sec.  8.     A  new  section  is  hereby  added  to  said  act,  to  be  numbered  section 
twenty-three,  and  to  read  as  follows :  — 
True  names  of  persons  engaged  in  banking  business  not  incorporated. 

Section  23.  Every  person  or  number  of  persons,  not  being  incorporated, 
engaged  in  the  business  of  banking,  or  publicly  receiving  money  on  deposit, 
shall  conduct  such  business  under  a  name  which  shall  show  the  true  names 
of  all  persons  engaged  in  said  business,  unless  such  person  or  persons  have 
complied  with  or  shall  forthwith  comply  with  the  provisions  of  article  seven 
of  chapter  two,  title  ten,  part  four,  of  the  Civil  Code  of  this  state.  Every 
person  engaged  for  himself,  or  any  person  being  the  cashier,  manager,  or 
agent  of  two  or  more  persons,  not  incorporated,  engaged  in  the  business  of 
banking  or  publicly  receiving  money  on  deposit,  must,  at  dates  not  later 
than  the  twentieth  day  of  January  and  the  twentieth  day  of  July  of  each 
year,  make  a  report  in  writing  to  the  bank  commissioners,  verified  under  oath, 
which  report  shall  show  the  actual  financial  condition  of  the  said  business 
upon  the  thirtieth  day  of  June  of  such  year  and  the  thirty-first  day  of  De- 
cember of  the  preceding  year,  and  shall  also  state  the  facts  required  to  be 
stated  by  incorporated  banks  or  banking  corporations  in  section  nine  of  tliis 
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act,  so  far  as  the  same  appertain  to  said  business.  Every  person  violating 
any  of  the  provisions  of  this  section  is  guilty  of  a  misdemeanor,  and  la 
punishable  by  imprisonment  in  the  county  jail  for  not  less  than  ninety  days 
nor  more  than  six  months,  or  by  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
Sec.  9.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

BLIND   ASYLUMS. 

All  Act  appropriating  the  sum  of  ten  thousand  dollars  to  erect  a  hrick  building^ 

to  he  vficd  OS  a  dormitory  for  the  "  adidt  blind  "  inmates  at  the  home  for  the 

adult  blind. 

[Approved  Marcb  21,  1887;  1887,  234.] 

Article  I. 

Appropriation  —  Industrial  home  of  the  adult  blind. 

Sectiox  1.     The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out 
of  any  moneys  in  the  state  treasury  not  otherwise  appropriated,  to  be  placed 
by  the  state  controller  to  the  credit  of  the  fund  hereafter  to  be  known  as  the 
fund  of  the  industrial  home  of  the  adult  blind. 
Objects. 

Sec.  2.     The  object  of  this  sum  of  money  is  the  erection  of  a  building  to 
be  used  as  a  dormitory  for  the  male  inmates  of  the  said  home. 
How  expended. 

Sec.  3.     No  money  shall  be  drawn  from  this  fund  except  for  the  purpose 
of  erecting  and  furnishing  the  building  aforesaid. 
State  board  of  examiners  to  approve  bills. 

Sec.  4.  All  moneys  drawn  from  this  fund  shall  be  drawn  only  upon  bills 
ordered  paid  by  the  board  of  directors  of  the  home  for  adult  blind,  and  ap- 
proved in  writing  by  the  state  board  of  examiners,  and  when  so  approved, 
the  controller  must  issue  his  warrant  in  payment  thereof,  and  the  state  treas- 
urer must  pay  the  same. 

Sec.  5.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  appropriating  the  sum  of  twenty-eight  thousand  five  hundred  dollars,  for 
the  purpose  of  purchasing  suitable  property  for  the  location  of  the  industrial 
home  of  mechanical  trades  for  the  adidt  blind  of  California. 
[Approved  March  17,  1887;  1887,  175.] 

Article  I. 
Appropriation — Fund  of  the  industrial  home  of  the  adult  blind. 

Section  1.  The  sum  of  twenty-eight  thousand  five  hundred  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise 
appropriated,  to  be  placed  to  the  credit  of  the  fund  to  be  known  and  desig- 
nated as  the  fund  of  the  industrial  home  of  the  adult  blind  of  the  state 
of  California. 
Objects. 

Sec.  2.  The  object  of  the  sum  of  money  hereinbefore  mentioned  is  the 
purchase  of  suitable  property  for  the  permanent  location  of  the  home  for 
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the  adult  blind.  Whenever  the  board  of  directors  of  the  industrial  home 
for  the  adult  blind  shall  have  selected  a  suitable  location  for  the  home,  it 
shall  purchase  the  property,  paying  therefor  not  to  exceed  the  sum  of  twenty- 
eight  thousand  five  hundred  dollars;  prozided,  that  no  purchase  of  grounds, 
nor  contract  for  buildings,  shall  be  binding,  nor  shall  the  controller  draw  his 
warrant  in  payment  thereof,  unless  such  purchase  or  contract  is  first  ap- 
proved in  writing  by  the  state  board  of  examiners,  in  accordance  with  the 
l^rovisions  of  article  eighteen,  of  chapter  three,  of  the  Political  Code,  defining 
the  duties  of  said  board  of  examiners.  But  when  so  approved,  the  controller 
must  issue  his  warrant  in  payment  thereof,  and  the  state  treasurer  must  pay 
the  same. 

Sec.  3.     This  act  shall  take  efiect  from  and  after  its  passage. 

.471  Act  to  amend  an  act  entitled  ^^An  Act  establishing  an  industrial  home  of 

mechanical  trades  for  the  adult  blind  of  the  state  of  California,  creating  a 

hoard  of  directors  for  the  government  thereof  and  appropriating  the  sum  of 

sixty-five  thousand  dollars  for  the  support  of  said  home,"  approved  March  17, 

1887. 

[Approved  March  14,  1889;  1889,147.] 
Amending  act. 

Section  1.  An  act  establishing  an  industrial  home  of  mechanical  trades 
for  the  adult  blind  of  the  state  of  California,  creating  a  board  of  directors  for 
the  government  thereof,  and  appropriating  the  sum  of  sixty-five  thousand 
dollars  for  the  support  of  said  home,  approved  March  seventeenth,  eighteen 
hundred  and  eighty-seven,  is  hereby  amended  as  follows:  — 

Section  three  of  article  two  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Salaries. 

Section  3.  The  salaries  of  the  superintendent,  secretary,  and  physician, 
and  all  other  expense  accounts,  including  the  wages  of  workmen  at  trades, 
and  employees,  must  be  paid  monthly  out  of  the  moneys  appropriated  by 
the  legislature  for  the  sujDport  of  the  home,  or  from  accumulations  from  the 
industries  of  the  home,  or  from  donations  and  bequests  to  the  home,  made 
without  restraining  conditions,  whenever  resort  to  said  donations  or  bequests 
be  necessary.  All  such  claims  in  said  expense  account,  excepting  salaries 
of  said  officers,  shall  be  first  approved  by  the  board  of  directors,  and  shall 
be  so  indorsed  by  the  secretary  and  attested  by  the  president,  and  shall  im- 
mediately thereafter  be  sent  forward  to  the  secretary  of  the  state  board  of 
examiners.  When  the  claims  have  been  approved  by  the  said  board  of  ex- 
aminers, the  controller  must  issue  his  warrant  therefor,  directed  to  the  state 
treasurer,  in  favor  of  the  board  of  directors.  The  state  treasurer  is  author-' 
ized  to  pay  such  warrant  only  when  indorsed  by  the  secretary,  and  attested 
by  the  president  of  the  board.  No  claim  for  wages  of  employees  or  work- 
men at  trades  shall  be  audited  by  the  board  of  directors  until  having  first 
received  from  the  foreman  his  monthly  time  certificate,  duly  verified  by  his 
oath,  and  stating  the  amount  of  labor  performed  by  the  employee  or  work- 
man. 

Sec.  2.  Section  two  of  article  three  of  said  act  is  hereby  amended  so  as 
to  read  as  follows:  — 
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Election  of  officers  and  employees. 

Section  2.  First  —  To  elect  a  general  superintendent  and  all  subordinate 
officers  and  employees,  and  to  determine  the  number  of  subordinate  officers 
and  employees  when  not  otherwise  fixed  in  this  act. 

Second — To  elect  a  physician,  who  shall  not  be  a  member  of  the  board  of 
directors,  and  whose  salary  shall  not  exceed  twelve  hundred  dollars  per 
annum. 

Third  —  To  elect  a  secretary,  whose  salary  shall  not  exceed  six  hundred 
dollars  per  annum,  and  who  shall  be  required  to  give  a  bond  in  the  sum  of 
five  thousand  dollars. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  establishing  an  industrial  home  of  mechanical  trades  for  the  adult  blind 
of  the  state  of  California,  creating  a  board  of  directors  for  the  government 
thereof  and  appropriating  the  sum  of  sixty-five  thousand  dollars  for  the  sup- 
port of  said  home. 

[Approved  March  17,  1887;  1887,  160.] 

Article  I. 
Appropriation  —  Sixty-five  thousand  dollars. 

Section  1.  The  sum  of  sixty-five  thousand  dollars  is  hereby  appro- 
priated out  of  any  moneys  in  the  state  treasury  not  otherwise  appropriated, 
to  be  placed  by  the  state  controller  to  the  credit  of  the  fund  hereafter  to  be 
known  and  designated  as  the  fund  of  the  industrial  home  of  the  adult 
blind,  and  to  be  expended  for  the  objects  and  in  the  manner  hereinafter 
specified. 

Teaching  and  support  of  adult  blind. 

Sec.  2.  The  said  appropriation  is  for  the  purpose  of  teaching  and  sup- 
porting the  adult  blind  ihat  may  be  admitted  to  the  home,  and  for  pro- 
viding the  material  for  the  workshops,  the  cost  of  additional  machinery  for 
the  same,  the  payment  of  all  persons  employed  at  the  home,  and  for  all 
legitimate  expense  of  maintaining  the  institution  hereinbefore  named. 
Hoio  expended. 

Sec.  3.  All  moneys  drawn  from  this  fund  shall  be  drawn  only  when  bills 
have  been  ordered  paid  by  the  board  of  directors  of  the  home,  and  approved 
in  writing  by  the  state  board  of  examiners;  and,  when  so  approved,  the 
state  controller  must  issue  his  warrant  in  payment  thereof,  and  the  state 
treasurer  must  pay  the  same. 

Board  of  directors  —  Governor  to  appoint. 

Sec.  4.     The  governor  of  the  state  shall  appoint  five  citizens  of  the  state, 
who  shall  organize  as  and  constitute  the  board  of  directors  for  the  home  for 
adult  blind. 
Location. 

Sec.  5.  The  home  shall  be  located  at  such  a  place  as  the  board  of 
directors  may  designate. 

Article  II. 
Objects  of  home. 
Section  1.     The  objects  of  tlie  industrial  home  are:  First,  to  instruct  the 
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adult  blind  that  may  be  admitted  as  inmates  in  some  trade  or  trades,  in 
order  to  enable  them  to  contribute  to  their  own  support;  and  second,  to 
furnish  a  working  home  for  the  adult  blind,  who,  after  having  learned  a 
trade  or  trades,  desire  to  remain  at  the  home  as  workmen;  provided,  that  all 
of  the  latter  class  who  remain  shall  pay  to  the  state,  through  the  board  of 
directors,  the  cost  of  their  maintenance  at  the  home.  The  rate  of  wages  to 
be  paid  to  these  journeymen,  as  well  as  the  amount  which  they  must  pay  for 
their  maintenance,  shall  be  fixed  by  the  board. 
Entitled  to  benefits. 

Sec.  2.  Every  blind  person  who  has  been  a  resident  of  this  state  for  the 
period  of  three  years  prior  to  his  application  for  admission,  of  suitable  age, 
character,  and  qualifications  (as  hereinafter  provided),  shall  be  entitled  to 
the  benefits  of  instruction  in  said  home  free  of  charge;  ^novided,  that  the 
board  of  directors  may  admit  blind  persons  from  other  states;  but  the  ad- 
mission of  such  blind  persons  shall  be  made  under  such  conditions  only  as 
shall  not  entail  cost  on  this  state;  and  'provided  further,  that  the  admission 
of  persons  not  residents  of  this  state  shall  in  no  case  be  allowed,  if  such 
admission  would  exclude  a  qualified  blind  resident  of  this  state. 
Salaries  of  officers,  how  paid. 

Sec.  3.  The  salaries  of  the  superintendent,  secretary,  and  physician,  and 
all  other  expense  accounts,  including  the  wages  of  workmen  at  trades,  and 
employees,  must  be  paid  monthly  out  of  the  moneys  appropriated  by  the 
legislature  for  the  support  of  the  home,  or  from  the  donations  and  bequests 
to  the  home,  made  without  restraining  conditions,  whenever  resort  to  said 
donations  or  bequests  be  necessary.  All  such  claims  in  said  expense  account, 
excepting  salaries  of  said  officers,  shall  be  first  approved  by  the  board  of  di- 
rectors, and  shall  be  so  indorsed  by  the  secretary  and  attested  by  the  presi- 
dent, and  shall  immediately  thereafter  be  sent  forward  to  the  secretary  of  the 
state  board  of  examiners.  When  the  claims  have  been  approved  by  the  said 
board  of  examiners,  the  controller  must  issue  his  warrant  therefor,  directed 
to  the  state  treasurer,  in  favor  of  the  board  of  directors.  The  state  treasurer 
is  authorized  to  pay  such  warrant  only  when  indorsed  by  the  secretary,  and 
attested  by  the  president  of  the  board.  No  claim  for  Vv'ages  of  employees  or 
workmen  at  trades  shall  be  audited  by  the  board  of  directors  until  having 
first  received  from  the  foreman  his  monthly  time  certificate,  duly  verified  by 
his  oath,  and  stating  the  amount  of  labor  performed  by  the  employee  or 
workman. 
Bonds. 

Sec.  4.  The  official  bonds  hereinafter  required  must  be  approved  by  the 
board  of  directors,  and  filed  and  recorded  in  the  office  of  the  secretary  of 
state.  The  approval  of  the  bond  must  be  by  indorsement  thereon  by  the 
president,  and  reference  thereon  made  by  the  secretary  to  said  action  of  the 
board. 

Article  III. 
Powers  and  duties  of  directors. 

Section  1.  The  powers  and  duties  of  the  board  of  directors  shall  be  as 
follows:  — 

First — To  make  by-laws,  not  inconsistent  with  the  provisions  of  this  act 
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and  the  laws  of  this  state,  for  their  own  government  and  the  government  and 
directon  of  the  home,  and  to  admit  suitable  persons  as  inmates  thereof.  And 
in  the  admission  of  inmates,  the  board  of  directors  shall  have  regard  to  an 
equitable  representation  from  each  county  in  the  state. 

Second — To  designate  the  trades  that  shall  be  regularly  taught  in  the  said 
institution. 
Elect  superintendent  and  subordinate  officers. 

Sec.  2.  First  —  To  elect  a  general  superintendent  and  all  subordinate  offi- 
cers and  employees,  and  to  determine  the  number  of  subordinate  officers  and 
employees  when  not  otherwise  fixed  in  this  act. 

Second — To  elect  a  physician,  who  shall  not  be  a  member  of  the  board  of 
directors,  and  whose  salary  shall  not  exceed  six  hundred  dollars  per  annum. 

Third  —  To  elect  a  secretary,  whose  salary  shall  not  exceed  six  hundred 
dollars  per  annum,  and  who  shall  be  required  to  give  a  bond  in  the  sum  of 
five  thousand  dollars. 
Prescribe  duties. 

Sec.  3.     To  prescribe,  in  particular,  the  duties  of  the  superintendent,  phy- 
sician, and  secretary. 
General  supervision. 

Sec.  4.     To  make  inquiry  into  the  department  of  labor  and  expense,  the 
condition  of  the  home  and  its  prosperity,  and  to  employ  all  reasonable  means 
to  make  the  same  self-supporting. 
Hold  meetings  once  a  month. 

Sec.  5.  To  hold  stated  meetings  at  the  home  at  least  once  in  every  month. 
Record  proceedings. 

Sec.  6.     To  keep  at  the  home  a  record  of  their  proceedings,  which  shall  be 
accessible  to  the  public  during  the  hours  from  nine,  A.  m.,  to  four,  p.  m.,  ex- 
cepting on  legal  holidays. 
Annual  report  to  governor. 

Sec.  7.  To  report  annually,  in  the  month  of  December,  to  the  governor,  a 
statement  of  receipts  and  expenditures,  the  condition  of  the  home,  the  num- 
ber of  inmates,  and  the  number  of  beneficiaries  doing  work  at  their  own  resi- 
dences, and  such  other  matters  touching  the  management  of  the  home  as 
they  may  deem  proper.  The  annual  report  must  be  verified  by  the  oath  of 
the  president  of  the  board  of  directors.  The  superintendent  of  state  printing 
is  hereby  authorized  to  print,  annually,  two  thousand  copies  of  said  report, 
which  copies  the  board  must  circulate  in  the  manner  appearing  to  them  to  be 
in  the  best  interests  of  the  home. 
Purchase  of  material. 

Sec.  8.  The  board  of  directors  is  empowered  to  purchase,  from  time  to 
time,  such  material  as  may  be  suitable  to  the  requirements  of  tlie  manufac- 
turing and  other  departments  of  the  home,  and  to  audit  the  bills  therefor, 
and  to  forward  the  same  to  the  state  board  of  examiners.  When  approved 
by  said  state  board,  the  controller  must  issue  his  warrants  in  payment  thereof. 
All  purchases  shall  be  made  as  provided  in  section  twenty  of  this  article. 
Fix  market  price. 

Sec.  9.     The  board  of  directors  is  empowered  and  authorized  to  fix  the 
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market  price  of  all  wares  manufactured  in  the  home,  and  all  wares  manu- 
factured elsewhere  by  the  non-resident  beneficiaries,  and  to  provide  for  and 
regulate  the  sale  of  all  such  manufactured  wares.  The  board  is  hereby  au- 
thorized to  fix  the  compensation  of  common  laborers,  and  all  other  employees 
at  the  home  whose  wages  are  not  herein  established. 
Admission  of  applicants. 

Sec.  10.  It  shall  not  be  a  condition  for  the  admission  of  any  applicant 
that  he  be  of  such  physical  strength  as  to  be  able  to  work  every  day.  And 
the  board  is  authorized  to  receive  and  maintain  at  the  home,  free  of  charge, 
or  at  a  nominal  charge,  such  aged  and  enfeebled  blind  persons  as  seem  to 
them  proper,  and  not  in  conflict  with  the  interest  of  the  home. 
Grade  —  Skilled  and  unskilled  labor. 

Sec.  11.  The  board  of  directors  is  authorized  and  empowered  to  grade  and 
fix  the  prices  of  skilled  and  unskilled  labor.  The  board  may  fix  the  amount 
of  work  required  in  the  various  departments  to  constitute  a  day's  labor,  and,  in 
accordance  with  such  regulations,  may  permit  inmates  to  work  at  piece-work. 
Work  let  out. 

Sec.  12.  The  board  of  directors  may  authorize  work  to  be  let  out  to  blind 
people,  so  that  such  beneficiaries  as  in  their  judgment  may  require  it  shall 
receive  it  at  their  residence;  and  for  such  piece-work  liberal  prices  shall  be 
paid,  so  as  to  equal,  as  nearly  as  possible,  the  compensation  of  resident  la- 
borers. But  in  no  case  shall  the  board  incur  any  indebtedness  for  labor  con- 
tracts with  beneficiaries,  resident  or  otherwise,  except  when  there  is  sufficient 
money  on  hand  to  pay  the  same. 
Provide  dormitories. 

Sec.  13.     The  board  shall  provide  dormitories  for  males  and  females  in 
separate  apartments,  and  may  prescribe  conditions,  not  inconsistent  with  the 
provisions  of  this  act,  for  the  admission  of  applicants. 
No  compensation. 

Sec.  14.     The  directors  shall  receive  no  compensation  for  their  services. 
Manage  and  invest  moneys,  etc. 

Sec.  15.  The  board  of  directors  of  the  industrial  home  of  mechanical 
trades  for  the  adult  blind  of  the  state  of  California  is  hereby  authorized  and 
empowered  to  take,  receive,  manage,  and  invest  all  moneys  or  property  here- 
after bequeathed  or  donated  to  said  home,  in  accordance  with  the  wishes  of 
the  testator  or  donor;  or,  if  no  conditions  are  attached  to  the  bequests  or 
donations,  then  to  invest  such  moneys  or  proceeds  of  property  for  the  best 
interests  of  the  home;  provided,  that  if  any  donation  or  bequest  be  tram- 
meled with  any  religious  conditions  of  a  sectarian  character,  or  conditioned 
in  any  manner  antagonistic  to  the  provisions  of  this  act,  or  in  conflict  with 
any  necessary  rule  or  regulation  of  the  home,  the  board  may  refuse  to  accept 
such  donation  or  bequest,  and  is  hereby  authorized  to  reject  the  same.  Do- 
nations or  bequests  may  be  received  by  the  state  treasurer,  or  by  the  presi- 
dent of  the  board  of  directors;  but  no  donations  or  bequests  accompanied  by 
any  condition  shall  be  received  until  such  donation  or  bequest  shall  have 
been  ordered  approved  and  received  by  the  board,  and  notice  thereof  given 
by  the  secretary  to  the  state  controller.     Any  bequest  or  donation  received 
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or  collected  by  the  president  of  the  board  must  be  immediately  paid  over  by 
him  to  the  state  treasurer,  and  at  the  same  time  the  president  must  forward 
to  the  state  controller  a  statement  thereabout,  verified  by  his  oath.  All 
moneys  received  by  the  state  treasurer  must  be  placed  to  the  credit  of  the 
fund  of  the  industrial  home  of  adult  blind.  The  investment  of  funds  by 
the  board  can  be  made  only  in  the  same  manner  as  the  approval  of  claims, 
Bubject  likewise  to  the  action  of  the  state  board  of  examiners  thereon. 
Duties  of  president. 

Sec.  16.  It  shall  be  the  duty  of  the  president  of  the  board  to  make  care- 
ful and  diligent  inquiry  into  the  general  management  of  the  home,  and  to 
report  the  result  thereof  at  each  meeting  of  the  board,  together  with  such  recom- 
mendations as  he  may  wish  to  make  concerning  the  mangement  of  the  home. 
Delivery  of  moneys  at  close  of  month. 

Sec.  17.  Every  officer  and  employee  of  the  home,  and  any  other  person 
acquiring  possession,  by  any  means  whatever,  of  moneys  belonging  to  the 
home,  must,  at  the  close  of  each  and  every  month,  deliver  the  same  to  the 
board  of  directors,  accompanied  by  a  statement  thereabout,  verified  by  his 
oath,  taking  the  secretary's  receipt  therefor.  The  board  of  directors  must, 
at  least  once  in  every  month,  forward  to  the  state  treasurer  all  mone^^s  in 
their  charge  belonging  to  the  home.  The  secretary  of  the  board  must  at  the 
same  time  forward  to  the  state  controller  a  statement  thereabout,  verified  by 
his  oath.  All  such  moneys  received  by  the  state  treasurer  must  be  placed  to 
the  credit  of  the  fund  of  the  industrial  home  of  adult  blind. 

Election  or  dismissal  of  officers. 

Sec.  18.     Immediately  upon  the  election  or  dismissal  of  any  oflScer  whose 
salary  is  fixed  by  the  provisions  of  this  act,  the  board  must  cause  the  secre- 
tary to  forward  to  the  controller  of  state  a  certified  copy  of  the  resolution  of 
said  election  or  dismissal,  which  the  controller  must  file  in  his  office. 
Committees. 

Sec.  19.     The  president  of  the  board  shall  appoint  all  committees  unless 
otherwise  ordered  by  the  board,  and  he  shall  be  ex  officio  a  member  of  each 
of  the  standing  committees. 
Contract  for  provisions,  fuel,  etc.  ^ 

Sec.  20.  The  board  of  directors  are  authorized  and  required  to  contract 
for  provisions,  fuel,  and  all  other  supplies  needed  for  any  period  of  time  not 
exceeding  one  year;  and  such  contracts  shall  be  limited  to  bona  fide  dealers 
in  the  several  classes  of  articles  contracted  for.  Such  contracts  shall  be  given 
to  the  lowest  responsible  bidder,  at  a  public  letting  thereof,  if  the  price  bid  is 
fair  and  not  greater  than  usual  market  prices.  Each  bid  shall  be  accom- 
panied by  such  security  as  the  board  shall  require.  Notice  of  the  time,  place, 
and  letting  of  each  contract  shall  be  given  for  at  least  two  consecutive  weeks 
in  a  daily  paper  published  in  the  city  of  San  Francisco,  and  in  one  news- 
paper published  in  the  city  or  town  where  the  home  is  located.  If  all  the 
bids  at  any  letting  are  deemed  l)y  the  board  unreasonably  high,  the  board 
may  decline  to  contract,  and  may  again  advertise  for  proposals,  and  so  con- 
tinue to  renew  the  advertisement  until  satisfactory  contracts  are  made;  and 
in  the  mean  time  the  board  may  contract  with  any  person  whose  contract  is 
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just  and  equitable,  but  no  contract  thus  made  bliall  extend  beyond  sixty- 
days.  No  bid  shall  be  accepted  when  such  bid  is  higher  than  any  other  bid, 
made  at  the  same  letting,  for  the  same  class  or  schedule  of  articles.  "When 
two  or  more  bids  are  equal  in  amount,  the  board  may  divide  the  contract  be- 
tween the  bidders, 
Numher  of  employees  and  compensation. 

Sec.  21.  The  board  shall  designate  the  number  of  employees,  prescribe 
their  duties,  and  fix  their  compensation.  All  employees  shall  be  appointed 
by  the  superintendent,  subject  to  the  approval  of  the  board. 

Article  IV. 

The  superintendent  shall  be  the  chief  executive  officer  of  the  home,  with 
duties  and  powers  as  follows:  — 
Duties  of  superintendent. 

First  —  To  superintend  the  grounds,  buildings,  workshops,  manufacturing 
departments,  and  property  of  the  home. 

Second  —  To  certify  to  the  board  of  directors  the  number  of  instructors  and 
employees  needed  in  the  manufacturing  departments,  and  to  recommend  to 
the  board  the  appointment  of  suitable  persons  for  these  positions. 

Third — To  dismiss  any  domestic,  servant,  or  person  employed  at  the 
home — other  than  an  instructor  or  an  employee  in  the  manufacturing  depart- 
ment— whenever  in  his  judgment  the  good  of  the  home  demands  it. 

Fourth  —  To  prescribe  and  enforce  the  duties  of  all  instructors,  employees, 
domestics,  servants,  and  laborers  employed  at  the  home. 

Fifth — To  admit  inmates  only  upon  the  certificate  of  the  attending  physi- 
cian, or  by  order  of  the  board,  as  hereinafter  provided;  to  control  the  inmates, 
and  to  prescribe  and  enforce  a  system  of  instruction  and  labor. 

Sixth — To  suspend  any  instructor  or  employee  pending  a  recommendation 
to  the  board  for  his  permanent  dismissal,  and  to  appoint  substitutes  during 
the  absence  of  any  or  all  employees. 

Seventh — Pending  a  recommendation  to  the  board  for  his  final  dismissal, 
to  suspend  the  privileges  of  and  to  remove  from  the  premises  any  inmate 
whose  presence  appears  to  be  in  conflict  with  the  interests  of  the  home. 
Should  any  inmate  so  suspended  or  removed  be  in  destitute  condition,  the 
superintendent  must,  upon  his  demand,  furnish  him  with  suitable  lodgings 
and  board  elsewhere,  until  the  decision  of  the  board  is  made  thereabout.  The 
bill  therefor  must  be  presented  to  the  board  for  payment  in  the  same  manner 
as  other  claims. 

Eighth — To  reside  at  the  home. 

Ninth — To  keep  a  daily  record  of  his  official  acts  in  the  manner  prescribed 
by  the  board,  and  to  present  the  same  to  the  board  at  each  monthly  meeting, 
verified  by  his  oath,  in  accordance  with  the  blanks  furnished  by  the  board 
for  that  purpose,  and  to  make  in  said  monthly  reports  such  recommenda- 
tions to  the  board  as  he  may  deem  proper.  The  monthly  report  must  contain 
a  statement  of  all  stock,  goods,  and  supplies  of  any  nature  received  at  the 
home  during  the  month. 

Tenth — To  turn  over  to  the  board,  at  the  close  of  each  and  every  month. 
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together  with  the  balance  sheet,  all  moneys  derived  by  him  from  the  sale  of 
manufactured  goods,  and  all  revenU3S  derived  by  him  from  any  source  what- 
soever in  behalf  of  and  for  the  benefit  of  the  home,  and  to  take  the  secretary's 
receipt  therefor. 

Eleventh — To  make  up  and  present  to  the  board,  in  the  month  of  July  of 
each  year,  his  annual  accounts  and  statement  of  the  affairs  of  the  home, 
verified  by  his  oath.  The  annual  statement  shall  be  an  epitome  of  the 
monthly  reports,  and  shall  contain  the  number  and  names  of  all  inmates, 
officers,  and  employees,  and  their  respective  dates  of  admission,  or  beginning 
of  employment,  and  the  respective  dates  of  dismissals  made  during  the  year. 
It  shall  contain  a  full  review  of  all  receipts  and  expenditures,  and  an  invoice 
of  all  goods  and  stock  and  supplies  on  hand.  It  shall  contain  also  the  aver- 
age weekly  cost  of  board  per  capita  of  all  persons  residing  at  the  home,  with- 
out considering  the  labor  credits,  and  the  average  annual  cost  of  instruction 
per  capita.  It  shall  show  clearly  the  relation  of  the  gross  products  to  the 
gross  cost,  and  the  percentage  lacking  in  order  to  become  self-supporting. 
For  the  making  up  of  said  statement,  the  superintendent  shall  have  full  ac- 
cess to  the  secretary's  and  other  books  of  the  home,  and  said  statement  shall 
be  independent  of  each  and  all  of  the  other  annual  reports. 

Twelfth — To  make  requisitions  on  the  board  of  directors  for  articles  and 
goods  needed  at  the  home,  and  to  order  the  same  as  directed  by  the  board; 
'provided,  that  the  board  may,  by  resolution  spread  upon  its  minutes,  authorize 
the  superintendent,  in  case  of  emergency,  to  make  purchase  of  material  and 
supplies  for  the  home  without  such  previous  requisition.  He  must,  in  addition, 
perform  such  further  services  as  may  be  required  of  him  by  the  board.  The 
annual  salary  of  the  superintendent  shall  be  twenty-one  hundred  dollars. 
He  must  execute  an  official  bond  in  the  sum  of  five  thousand  dollars.  The 
superintendent  must  be  a  man  of  good  education,  of  good  moral  character, 
and  business  experience. 

Article  V. 
Duties  of  physician. 

It  shall  be  the  duty  of  the  physician  to  examine  at  his  ofiice,  at  the  stated 
hour  daily,  and  at  the  home  at  a  stated  hour  upon  the  days  of  his  visits,  all 
applicants  for  admission,  as  to  their  blindness.  If  the  applicant  appears  to 
be  a  proper  subject  for  admission  to  the  benefits  of  the  home,  the  physician 
must  forthwith  deliver  to  him  his  certificate  of  admission,  directed  to  the 
board  and  to  the  superintendent  of  the  home.  Upon  presentation  of  the 
certificate,  the  superintendent  must  admit  the  applicant  as  a  beneficiary 
Any  applicant  rejected  by  the  attending  physician  shall  have  the  right  of 
appeal  to  the  board.  The  physician  must  present  to  the  board,  monthly,  a 
statement  of  the  sanitary  condition  of  the  home,  and  must  therein  specify  tlio 
days  and  dates  of  his  visits,  and  the  ages  and  nativity  of  each  person  to 
whom  he  has  issued  during  the  month  a  certificate  of  admission,  together 
with  the  cause  or  causes  of  their  blindness,  their  physical  condition,  and 
also  as  to  whether  any  such  inmates  would  be  benefited  by  medical  treat- 
ment, as  well  as  any  other  matters  which  the  board  may  deem  proper  to 
require  of  him.  The  monthly  statements  must  be  made  upon  blanks  fur- 
nished by  the  board  for  that  purpose.     He  must  present  to  the  board,  in  the 
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month  of  July,  his  annual  report,  which  shall  be  an  epitome  of  his  monthly- 
reports,  and  in  which  he  must  specify,  with  particularity,  all  sickness  at  the 
home  during  the  year;  and  such  observations  and  recommendations  may  be 
therein  made  as  seem  to  him  pertinent  to  the  sanitary  welfare  of  the  home. 
The  attending  physician  must,  in  no  instance,  permanently  treat  any  inmate 
for  blindness,  or  any  optical  affection,  without  permission  in  each  case  first 
being  given  by  the  board,  at  the  request  of  the -person  so  afilicted.  The 
attending  physician  must  visit  the  home  once  every  day. 

Article  VI. 
This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  io  appropriate  the  money  now  in  the  treasury  of  the  state  of  California, 
known  as  the  adult  blind  fund,  unavailable. 
[Approved  March  14,  1889;  1889,  152.] 
Appropriation  for  industrial  home  for  the  adult  blind. 

Section  1.  The  money  now  in  the  treasury  of  the  state  of  California,  being 
the  proceeds  of  the  industries  of  the  industrial  home  of  mechanical  trades  for 
the  adult  blind,  and  now  amounting  to  the  sum  of  seventeen  thousand  nine 
hundred  and  fifty-five  and  fifty-five  one  hundredths  dollars,  together  with  the 
accumulations  for  the  months  of  January  and  February,  eighteen  hundred  and 
eighty-nine,  is  hereby  appropriated  as  follows:  The  sum  of  two  hundred  and 
five  and  twenty  one  hundredths  dollars  is  hereby  appropriated  to  pay  the 
balance  due  for  the  construction  of  the  dormitories  at  said  home.  ' 

Sec.  2.  The  sum  of  five  hundred  and  thirty-four  and  five  one  hun- 
dredths dollars,  with  interest  on  said  sum  at  the  rate  of  seven  and  one  half  per 
cent  per  annum  from  May  first,  eighteen  hundred  and  eighty-eight,  to  date 
of  passage  of  this  act,  is  hereby  appropriated  for  the  purpose  of  releasing  the 
mortgage  on  the  property  conveyed  by  Peter  Thomson  to  the  industrial  home 
of  mechanical  trades  for  the  adult  blind,  together  with  the  sum  of  one  hun- 
dred dollars  to  pay  said  Peter  Thomson  for  the  use  and  occupation  of  said 
property  by  the  home  prior  to  the  date  of  its  conveyance. 

Sec.  3.  All  the  remainder  of  said  sum  of  money  is  hereby  directed  to 
be  turned  into  the  fund  of  the  industrial  home  of  mechanical  trades  for  the 
adult  blind,  to  be  used  as  other  moneys  belonging  to  said  fund,  in  accordance 
with  law,  under  the  direction  of  the  board  of  directors,  for  subsistence,  pur- 
chase of  raw  materials,  and  for  improving  the  grounds  of  said  home. 

Sec,  4.     This  act  shall  take  effect  from  and  after  its  passage. 


BOUNDARY   OF    STATE. 

An  act  to  provide  for  the  correction  and  establishment  of  a  portion  of  the  eastern 

boundary  line  of  the  state  of  California,  and  to  appropriate  money  therefor. 

[Approved  February  26,  1889;  1889,  36.] 

Surveyor-general  to  correct  eastern  boundary  line  of  state. 

Section  1.     The  surveyor-general  of  this  state  is  hereby  authorized  and 

directed  to  correct  and  establish  that  portion  of  the  eastern  boundary  line  of 
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the  state  of  California,  southeastward  from  Lake  Tahoc;  that  is  to  say, 
southeastward  from  the  intersection  of  the  thirty-ninth  degree  of  north  lati- 
tude with  the  one  hundred  and  twentieth  degree  of  longitude  west  of  Green- 
wich; provided,  the  whole  cost  of  the  work  shall  not  exceed  the  sum  of  five 
thousand  dollars;  and  provided  further,  that  the  work  be  completed  within 
one  year  after  the  passage  of  this  act. 
To  employ  assistance. 

Sec.  2.  The  surveyor-general  of  this  state  is  hereby  empowered  to 
employ  such  assistance  and  purchase  such  material  as  may  be  necessary  to 
carry  out  the  provisions  of  this  act.  The  surveyor-general  shall  certify  to  the 
state  board  of  examiners  the  correctness  of  all  accounts  for  assistance  ren- 
dered, and  for  materials  furnished  to  him  to  carry  out  the  provisions  of  this 
act,  who  shall,  if  found  correct,  approve  the  same,  and  order  their  payment 
out  of  the  fund  created  by  this  act. 
Duty  of  surveyor-general. 

Sec.  8.  It  shall  be  the  duty  of  the  surveyor-general,  under  the  provisions 
of  this  act,  to  first  correct  and  establish  said  boundary  line  southeastward 
from  the  point  of  intersection  of  the  thirty-ninth  degree  of  north  latitude 
with  the  one  hundred  and  twentieth  degree  of  longitude  west  from  Green- 
wich, and  there  to  mark  with  stakes  in  mounds  of  stones  the  said  line  as  so 
corrected  and  established.  The  surveyor-general  shall  cause  three  copies  of 
the  maps  and  field-notes  of  such  survey  to  be  prepared,  and  shall  attach  his 
certificate  to  each  copy,  setting  forth  that  each  map  and  accompanying  field- 
notes  is  a  correct  and  true  copy  of  the  original  survey  made  by  him,  one  of 
which  shall  be  sent  to  the  department  of  the  interior  at  Washington,  with  a 
copy  of  this  law;  one  copy  shall  be  filed  in  the  office  of  the  secretary  of  state, 
and  one  copy  retained  in  the  office  of  the  surveyor-general;  and  such  line,  or 
any  part  thereof,  when  corrected  and  marked  as  provided  in  this  act,  shall 
thereafter  be  regarded  as  the  legally  established  eastern  boundary  line  of  the 
state  of  California,  when  confirmed  by  the  United  States  government  from 
the  points  of  intersection  hercinbefoi'C  set  forth;  and  the  record  of  said  boun- 
dary line,  as  corrected  and  established  by  this  act,  and  confirmed  as  hereinbe- 
fore provided,  shall  be  recognized  and  admitted  in  all  the  courts  of  this  state 
as  conclusive  evidence  that  such  line  is  the  true  boundary  line  of  that  por- 
tion of  the  eastern  boundary  line  of  this  state  as  this  act  corrects  and  estab- 
lishes. 
Commencement  and  compjletion  of  survey. 

Sec.  4.  The  survej^or-general  shall  enter  upon  the  discharge  of  the  duties 
enjoined  by  the  provisions  of  this  act  on  or  before  the  first  day  of  June, 
eighteen  hundred  and  eighty-nine  next,  and  shall  complete  the  survey  as 
soon  thereafter  as  practicable,  and  shall  within  sixty  days  after  completion 
of  the  work  cause  to  be  made  out  the  copies  and  field-notes,  and  file  and  for- 
ward them  as  provided  by  this  act.  He  shall  make  to  the  next  legislature  a 
full  and  detailed  report  of  the  manner  in  which  the  said  survey  and  work  has 
been  made,  the  cost,  in  items,  of  the  same,  and  the  manner  in  which  he  has 
expended  the  funds  placed  in  his  hands  by  the  provisions  of  this  act.  And 
he  shall  pay  into  the  state  treasury  any  of  such  funds  which  may  be  unex- 
pended after  the  completion  of  said  survey  and  work. 

33 
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Appropriation. 

Sec.  5.     The  sum  of  five  thousand  dollars  is  hereby  appropriated  and  set 
apart  out  of  the  general  fund  of  this  state,  to  carry  out  the  provisions  of  this 
act. 
Duties  of  controller  and  treasurer. 

Sec.  6.  The  controller  is  hereby  directed  to  draw  his  warrant  on  the  treas- 
urer in  favor  of  the  surveyor-general,  payable  out  of  the  said  five  thousand 
dollars  so  appropriated  and  set  apart,  for  the  sura  of  one  thousand  dollars, 
to  pay  the  contingent  expenses  of  the  survey  and  work  required  by  this  act, 
and  the  treasurer  is  directed  to  pay  the  same.  The  controller  is  also  hereby 
directed  to  draw  his  warrant,  payable  out  of  the  balance  of  said  five  thousand 
dollars  so  appropriated  and  set  apart,  in  favor  of  such  person  or  persons  as 
the  state  board  of  examiners  may  certify  have  claims  under  the  provisions  of 
this  act,  and  the  treasurer  is  hereby  directed  to  pay  the  same. 

Property  to  he  sold  at  auction. 

Sec.  7.  All  the  property  purchased  for  this  survey  and  work,  and  remain- 
ing on  hand  at  its  completion,  shall  be  sold  at  public  auction  under  direction 
of  the  surveyor-general,  and  the  proceeds  thereof  paid  into  the  state  treasury. 

Duty  of  governor. 

Sec.  8.  It  is  hereby  made  the  duty  of  the  governor  to  forward  a  copy  of 
this  act  to  the  governor  of  Nevada,  and  with  it  a  request  that  the  governor 
of  that  state  appoint  some  suitable  person  or  persons,  of  and  for  that  state, 
to  accompany  and  act  in  conjunction  with  the  surveyor-general  of  this  state 
in  correcting  and  establishing  said  eastern  boundary;  provided,  that  the  state 
of  Nevada  shall  pay  all  expenses  of  such  person  or  persons  so  appointed. 

Sec.  9.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  thia 
act  are  hereby  repealed. 

Sec  10.     This  act  shall  take  effect  on  and  after  its  passage. 


CHICO. 

An  Act  to  amend  an  act  entitled  '^An  Act  to  amend  an  act  to  incorporate  the 

town  of  Chico,  Butte  County,  California,  approved  March  23,  1878." 

[Approved  March  9,  1887;  1887,  63.] 

Section  1.     Section  two  of  said  act  is  hereby  amended  to  read  as  fol- 
lows: — 
Defining  limits  of  town  of  Chico. 

Section  2.  The  corporate  limits  of  the  town  of  Chico  shall  be  and  remain 
as  heretofore  known  of  said  town  of  Chico,  as  follows:  Commencing  at  the 
westerly  end  of  First  or  Front  Street,  where  Oak  Street  intersects  it,  and  fol- 
lowing the  north  side  of  Front  Street  to  its  intersection  with  Sierra  Avenue; 
thence  along  the  north  side  of  said  avenue  to  Orient  Street;  thence  along 
the  east  side  of  Orient  Street  in  a  southerly  direction  to  the  center  of  Little 
Chico  Creek,  at  a  point  opposite  Humboldt  Avenue;  thence  down  and  along 
the  center  of  Little  Chico  Creek,  at  a  point  opposite  Oak  Street,  and  thence 
along  and  with  the  west  side  of  Oak  Street  to  the  place  of  beginning.  Said 
town  shall  be  divided  into  four  wards,  as  follows:  All  that  part  of  said  town 
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lying  north  of  Fifth  Street  and  east  of  Salem  shall  constitute  the  First 
Ward;  all  lying  south  of  Fifth  Street  and  east  of  Salem  shall  constitute  the 
Second  Ward;  all  lying  south  of  Fifth  Street  and  west  of  Salem  shall  con- 
stitute the  Third  Ward;  and  all  lying  north  of  Fifth  Street  and  west  of 
Salem  shall  constitute  the  Fourth  Ward.  The  board  of  trustees  shall  have 
power  to  change  the  boundaries  of  said  wards;  but  no  change  shall  be  made 
within  thirty  days  prior  to  any  municipal  election. 

Sec.  2.     Section  four  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit:  — 
Time  of  electing  trustees. 

Section  4.  On  the  first  Monday  of  February  of  each  year  there  shall  be 
elected  from  and  by  the  qualified  electors  of  said  town  the  successors  of  the 
trustees  then  in  office,  and  whose  terms  are  about  to  expire,  and  the  term  of 
office  of  such  successors  shall  be  two  years  from  and  after  the  first  Monday 
of  March  next  succeeding  their  election.  In  case  any  vacancy  shall  occur 
in  said  board  of  trustees  the  same  shall  be  filled  by  a  vote  of  the  majority 
of  the  remaining  members  of  the  board,  and  said  appointee  shall  hold  his 
office  until  the  next  election  of  trustees,  when  said  office  shall  be  filled  for 
the  unexpired  term  by  election;  at  the  election  to  be  held  in  eighteen  hundred 
and  eighty-seven,  there  shall  be  elected  one  trustee  from  the  Fourth  Ward; 
at  the  election  to  be  held  in  eighteen  hundred  and  eighty-eight,  one  trustee 
shall  be  elected  from  the  First  Ward,  and  one  at  large;  and  at  the  election 
to  be  held  in  eighteen  hundred  and  eighty-nine,  a  trustee  shall  be  elected 
from  each  the  Second  and  Third  wards.  It  shall  be  the  duty  of  the  trus- 
tees to  cause  to  be  printed,  at  least  ten  days  prior  to  an  election,  the  names 
of  the  qualified  electors. 

Sec.  3.  Section  eight  of  said  act  is  amended  to  read  as  follows,  to  wit:  — 
Election  of  marshal — Appointment  of  treasurer  and  police  force. 

Section  8.  There  shall  be  elected,  at  the  annual  election  for  trustees  for 
the  town  of  Chico,  a  marshal.  The  board  of  trustees  shall  have  power,  and 
it  shall  be  their  duty,  to  appoint  a  treasurer  and  the  police  force  required, 
and  to  make  such  regulations  governing  the  police  force  as  they  may  deem 
necessary,  and  to  provide  for  the  payment  of  their  salaries  for  services  ren- 
dered. The  marshal  shall  be  ex  officio  assessor  and  collector,  and  shall 
receive  two  hundred  dollars  for  the  same,  and  shall  collect  such  taxes  as  may 
be  levied  by  the  board  of  trustees,  and  shall  pay  such  taxes  over  to  the  treas- 
urer, taking  his  receipt  therefor.  He  shall  collect  and  pay  over  to  the  treasurer 
all  fines  and  costs  levied  and  imposed,  by  reason  of  a  violation  of  an  ordi- 
nance of  the  town,  and  for  such  purpose  shall  have  the  power  conferred  by  law 
upon  constables.  He  shall  arrest  all  persons  against  whom  a  warrant  shall 
be  directed  and  delivered  to  him  from  any  justice  of  the  peace  or  police 
judge  of  the  town,  and  may  arrest,  without  a  warrant,  any  person  actually 
engaged,  in  his  presence,  in  a  violation  of  an  ordinance.  Ho  shall  give 
bonds  in  the  sum  of  two  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  his  duties,  and  shall  receive,  as  compensation,  seventy-five  dol- 
lars per  month,  and  said  salary  shall  be  provided  for  by  the  board  of  trustees, 
out  of  the  general  fund  of  the  town.  He  shall  receive  no  other  compensa- 
tion for  his  services  than  that  provided  for  in  this  section,  except  ten  per 
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cent  upon  all  poll  taxes  collected  by  him.  It  shall  be  the  duly  of  said  mar- 
shal to  perform  the  duties  of  a  day  policeman.  It  shall  be  the  duty  of  the 
treasurer  to  receive  all  moneys  due  the  town,  to  pay  all  warrants  drawn  by 
order  of  the  board,  signed  by  the  secretary  and  countersigned  by  the  presi- 
dent, and  to  keep  an  accurate  account  of  all  receipts  and  expenditures,  and 
to  present  to  the  board  a  full  report  of  the  financial  condition  of  the  corpo- 
ration one  month  before  the  annual  election,  and  at  such  times  as  the  board 
may  require.  He  shall  give  bonds  in  the  sum  of  five  thousand  dollars,  con- 
ditioned for  the  faithful  performance  of  his  duties,  and  shall  receive,  as  com- 
pensation for  his  services,  an  annual  salary  of  such  sum  as  the  board  may 
award  him,  not  to  exceed  one  hundred  dollars  per  annum. 

Sec.  4.  Section  nine  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit:  — 

Quorum. 

Section  9.  A  majority  of  \he  trustees  shall  constitute  a  quorum  to  do 
business,  but  no  ordinance,  resolution,  or  order  shall  have  any  validity  unless 
passed  by  the  votes  of  three  of  the  trustees  voting  in  favor  thereof.  They 
shall  be  allowed  no  compensation  for  their  services. 

Sec.  5.  Section  ten  of  said  act  is  hereby  amended  to  read  as  follows,  to 
wit:  — 

Section  10.     The  board  of  trustees  shall  have  power, — 

First — To  make  ordinances  for  the  government  of  said  town  not  repug- 
nant to  the  constitution  and  laws  of  this  state. 

Levying  and  collecting  of  annual  tax. 

Second — To  levy  and  collect  annually  for  the  current  expenses  of  said 
town  a  tax  not  exceeding  three  fourths  of  one  per  cent  upon  the  assessed 
valuation  of  all  the  property,  both  real  and  personal,  owned  within  said 
town,  and  also  when  any  indebtedness  shall  be  incurred  as  provided  in  this 
act,  to  levy  and  collect  an  additional  tax  of  not  exceeding  three  eighths  of 
one  per  cent  to  pay  the  interest  thereon,  and  to  provide  a  sinking  fund  to 
pay  the  principal  within  twenty  years  from  the  time  of  incurring  such  in- 
debtedness. 

Road  poll  tax. 

Third — To  impose  and  collect  a  road  poll  tax,  not  to  exceed  two  dollars 
per  annum,  on  each  male  inhabitant  of  said  town  of  the  age  of  twenty-one 
years  and  upwards,  and  no  other  road  poll  tax  shall  be  collected  within  the 
limits  of  said  town. 
Dog  tax. 

Fourth — To  impose  and  collect  a  tax,  not  to  exceed  two  dollars  per  annum, 
on  every  dog  owned  within  the  limits  of  said  town,  and  no  other  dog  tax  shall 
be  collected  in  said  town. 

Fire  limits. 

Fifth — To  establish  and  alter  fire  limits;  to  erect,  purchase,  or  lease  proper 
buildings  for  a  fire  department;  to  purchase,  hold,  and  maintain  one  or  more 
fire-engines,  and  such  apparatus  and  implements  for  the  prevention  and  ex- 
tinguishment of  fires  as  may  be  necessary,  and  to  establish,  regulate,  and 
control  a  fire  department  in  said  town. 
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Regulating  storage  of  explosives. 

Sixth  —  To  regulate  the  storage  of  gunpowder,  tar,  pitch,  rosin,  and  other 
explosive  or  combustible  materials;  to  regulate  the  erection  of  steam  boilers 
and  engines,  and  to  prohibit  the  erection  thereof  in  places  deemed  dangerous 
to  inhabitants  of  said  town. 

Regulating  nuisances. 

Seventh — To  determine  what  are  nuisances;  to  prevent,  remove,  or  abate 
the  same  at  the  expense  of  the  party  causing  such  nuisance;  to  control  and. 
regulate  soap  and  glue  works,  slaughter-houses,  tanneries,  and  other  offensive 
trades,  and  to  provide  for  their  exclusLon  or  removal  from  the  town,  or  any 
part  thereof. 

Domestic  animals  at  large. 

Eighth — To  prevent  any  or  all  domestic  animals  from  running  at  large 
within  the  limits  of  said  town,  either  all  or  a  portion  of  the  time;  to  prevent 
the  leaving  of  animals  in  any  street  or  alley  without  securely  fastening  the 
same;  to  prohibit  the  fastening  to  or  otherwise  destroying  or  injuring  any 
fence,  gate,  or  building,  lamp-post,  hydrant,  tree,  or  case  around  a  tree  in 
said  town,  and  to  regulate  and  prohibit  fast  driving  in  any  portion  of  the 
town. 

Regulating  contagious  diseases. 

Ninth — To  provide  for  the  regulation  and  prevention  of  contagious  dis- 
eases; to  provide  and  enforce  regulations  for  the  protection  of  health  and 
cleanliness;  to  control  and  regulate  interments,  and  to  provide  for  the  pre- 
vention and  summary  removal  of  all  filth  and  garbage. 

Duties  and  fees  of  pound-keeper. 

Tenth — To  establish  a  pound  and  pound-keeper,  and  prescribe  his  duties 
and  fees;  to  provide  for  a  public  sale  by  the  pound-keeper  of  all  animals  that 
shall  be  impounded;  to  provide  when  and  what  animals  shall  be  impounded; 
to  provide  for  the  repayment  to  the  owner  within  a  limited  time  of  the  money 
arising  at  sale  of  impounded  animals,  less  such  coat  as  the  board  may  pro- 
vide. 

Railroad  trades. 

Eleventh — To  permit  the  laying  of  railroad  tracks,  and  the  running  of  cars 
drawn  by  horse  or  steam  thereon,  making  such  prohibition  and  restrictions 
as  the  safety  of  the  town  may  demand,  and  to  fix  and  regulate  the  rate  of 
speed  at  which  cars  drawn  eitlier  by  horse  or  steam  may  be  run  within  the 
town  limits. 

Fire-arms. 

Twelfth — To  prevent  the  discharge  of  pistols,  fire-arms,  fire-works,  or  can- 
non within  prescribed  limits. 

Town  prisons. 

Thirteenth — To  establish,  alter,  and  repair  town  prisons,  and  regulate  the 
same;  to  provide  for  the  care,  feeding,  and  clothing  of  town  prisoners;  to  pro- 
vide for  the  formation  of  a  chain-gang  of  persons  convicted  of  crimes  and  mis- 
demeanors, and  their  employment  for  the  benefit  of  the  town,  and  to  provide 
for  the  arrest  and  compulsory  working  of  vagrants. 
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Markets. 

Fourteenth — To  establish  and  regulate  markets  and  market-places. 

Houses  of  ill-fame,  etc. 

Fifteenth — To  prohibit  and  suppress  all  houses  of  ill-fame  and  prostitution, 
dance-houses,  fandango-houses,  cock-fights,  bull-fights,  dog-fights,  and  all  ex- 
hibitions and  amusements  which  are  against  good  morals  and  public  decency. 

Regulating  places  of  public  amusement. 

Sixteenth  —  To  fix  and  collect  a  license  tax  on  all  shows,  theatrical  and 
circus  performances,  and  all  other  performances  where  an  admissson  fee  is 
charged,  or  which  may  be  held  in  a  place  where  wines  or  liquors  may  be  sold 
to  the  participators;  and  on  all  billiard-tables  and  bowling-alleys,  and  to  reg- 
ulate and  restrain  the  same;  provided,  that  no  license  imposed  under  this 
clause  shall  exceed  twenty  dollars  per  quarter. 

Regulating  license  tax. 

Seventeenth — To  regulate  and  fix  the  rate  and  collect  a  license  tax  upon 
all  kinds  of  business,  employments,  trades,  or  occupations  of  a  lawful  nature 
carried  on  within  the  town  limits;  provided,  that  no  license  imposed  by  the 
board  under  this  clause  shall  exceed  fifty  dollars  per  quarter  of  three  months, 
excepting  the  hotel  license,  which  shall  not  exceed  twenty -five  dollars  per 
quarter. 

Gaming  penalty. 

Eighteenth — To  prohibit  and  suppress  gambling,  and  to  provide  a  penalty, 
not  exceeding  five  hundred  dollars  fine,  or  six  months'  imprisonment,  for  a 
conviction  under  the  ordinances  made  for  such  purpose. 
Public  buildings. 

Nineteenth — To  purchase  or  lease  such  real  or  personal  property,  and  to 
erect  such  buildings  as  may  be  necessary  for  town  ofiicers  and  a  town  prison, 
or,  for  the  interests  of  said  town,  to  sell,  convey,  or  mortgage  the  same  when 
deemed  necessary  by  said  board. 
Water-works. 

Tiventieth — To  construct  and  keep  in  repair  pumps,  aqueducts,  reservoirs, 
or  other  works  necessary  for  supplying  the  town  with  water;  to  provide  for 
the  establishment,  regulation,  and  maintenance  of  water-works,  and  to  grant 
permission  to  lay  water-pipes  in  the  streets  of  said  town,  with  such  restric- 
tions and  prohibitions  as  the  interests  of  the  town  may  demand. 
Lighting  streets. 

Twenty-first — To  provide  for  and  regulate  the  lighting  of  the  streets  of  said 
town. 

Regulation  of  highways. 

Twenty-second  —  To  lay  out  streets  and  alleys,  to  declare  any  streets  now 
open,  or  which  may  be  hereafter  opened,  public  streets;  to  determine  the 
width  and  grade  of  all  streets,  alleys,  and  sidewalks  in  said  town;  to  regu- 
late and  direct  the  planting  of  shade  trees  on  the  streets  of  said  town,  and 
to  provide  for  draining  the  same. 
Improvement  of  streets. 

Twenty-third  —  To  provide  for  the  improvement  and  repair  of  streets,  and 
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the  construction,  improvement,  and  repair  of  sidewalks,  in  the  manner  here- 
inafter provided  in  this  act,  or  the  act  of  which  this  is  amendatory. 

Street-crossings. 

Twenty-fourth  —  To  provide  when,  and  at  what  places  on  the  streets  of  said 
town,  crossings  may  be  made,  to  remove  the  same,  and  to  regulate  and 
prescribe  the  manner  of  construction  thereof,  and  of  what  materials  to  be 
made. 

Public  grounds. 

Twenty-fifth  —  To  provide  for  inclosing,  improving,  and  regulating  all  pub- 
lic grounds  at  the  expense  of  the  town. 

Special  "policemen. 

Twenty-sixth  —  To  provide  for  the  good  order  of  the  town,  and  appoint 
special  policemen  when  necessary. 

Nurabering  buildings. 

Twenty-seventh  —  To  provide  for  the  numbering  of  all  buildings  facing  on 
the  streets  of  said  town. 

Judgment  against  town. 

Twenty-eighth  —  To  order  paid  any  final  judgment  against  said  town;  but 
none  of  the  lands,  or  property  of  any  kind  or  nature,  taxes,  revenues,  fran- 
chises, or  interests,  shall  be  attached,  levied  upon,  or  sold  in  or  under  any 
process  whatever. 

Levying  and  collecting  taxes. 

Twenty-ninth  —  The  board  of  trustees  shall  have  power,  and  it  shall  be 
their  duty,  to  provide  by  ordinance  a  system  for  the  assessment,  levy,  and 
collection  of  all  city  and  town  taxes  not  inconsistent  with  the  provisions  of 
this  act  and  the  law  for  assessment  and  collection  of  state  and  county  taxes, 
which  system  shall  conform  as  nearly  as  the  circumstances  of  the  case  may 
permit  to  the  provision  of  the  laws  of  this  state  in  reference  to  the  assess- 
ment, levy,  and  collection  of  state  and  county  taxes,  except  as  to  the  times 
for  such  assessment,  levy,  and  collection,  and  except  as  to  the  officers  by 
whom  such  duties  are  to  be  performed.  All  taxes  assessed,  together  with 
any  percentage  imposed  for  delinquency  and  the  costs  of  collection,  shall  con- 
stitute liens  on  the  property  assessed  from  and  after  the  first  Monday  in 
March  of  each  year,  which  liens  may  be  enforced  by  a  summary  sale  of  such 
property,  and  the  execution  and  delivery  of  all  necessary  certificates  and 
deeds  thereof,  under  such  regulations  as  may  be  prescribed  by  ordinance  or 
by  actions  in. any  court  of  competent  jurisdiction  to  foreclose  such  liens; 
provided^  that  any  property  sold  for  such  taxes  shall  be  subject  to  redemp- 
tion within  the  time  and  in  the  manner  provided,  or  that  may  hereafter  be 
provided,  by  law  for  the  redemption  of  property  sold  for  state  or  county 
taxes.  All  deeds  made  upon  any  sale  of  property  for  taxes  or  special  assess- 
ment, under  the  provisions  of  this  act,  shall  have  the  same  force  and  effect  in 
evidence  as  is  or  may  hereafter  be  provided  by  law  for  deeds  for  property  sold 
for  non-payment  of  state  or  county  taxes. 

Sec.  6.  Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows, 
to  wit:  — 
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Incurring  indebtedness. 

The  board  of  trustees  shall  have  no  power  to  incur  or  create  any  indebted- 
ness or  liability  in  any  manner,  or  for  any  purpose,  exceeding  in  any  year 
the  income  and  revenue  provided  for  it  for  sucli  year,  without  the  assent  of 
two  thirds  of  the  qualified  electors  thereof  voting  at  an  election  to  be  held 
for  the  purpose,  nor  unless  before  or  at  the  time  of  incurring  such  indebted- 
ness provisions  shall  be  made  for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  interest  on  such  indebtedness  as  it  falls  due,  and  also  to  consti- 
tute a  sinking  fund  for  the  payment  of  the  principal  thereof.  If  at  any  time 
the  board  of  trustees  shall  deem  it  necessary  to  incur  any  indebtedness, 
they  shall  give  notice  of  a  special  election  by  the  qualified  electors  of  the 
town,  to  be  held  to  determine  whether  such  indebtedness  shall  be  incurred. 
Such  notice  shall  specify  the  amount  of  indebtedness  proposed  to  be  in- 
curred, the  purpose  or  purposes  of  the  same,  and  the  amount  of  money 
necessary  to  be  raised  annually  by  taxation  for  interest  and  sinking  fund  as 
hereinafter  provided.  Such  notice  shall  be  published  for  at  least  two  weeks 
in  some  newspaper  published  in  said  town,  and  no  other  question  shall  be 
submitted  to  the  electors  at  such  election.  If  two  thirds  of  the  qualified 
electors  voting  at  election  shall  have  voted  in  favor  of  incurring  such  in- 
debtedness, the  board  of  trustees  may  pass  an  ordinance  providing  for  the 
mode  of  creating  such  indebtedness  and  of  paying  the  same;  and  in  such 
ordinance,  provisions  shall  be  made  for  the  levy  and  collection  of  an  annual 
tax  upon  all  the  real  and  personal  property  subject  to  taxation  within  said 
town,  suSicient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,  and 
also  to  constitute  a  sinking  fuiid  for  the  payment  of  the  principal  thereof 
"within  twenty  years  from  the  time  of  contracting  the  same;  but  nothing 
herein  contained  shall  be  considered  as  authorizing  said  town  to  incur  any 
indebtedness  that  the  rate  of  taxation  for  said  purpose,  as  provided  in  sec- 
tion five  of  this  act,  shall  not  be  sufficient  to  pay  the  interest  thereon  as  it 
accrues,  and  provide  a  sinking  fund  for  the  payment  of  the  principal  thereof 
as  herein  provided,  and  all  indebtedness  incurred  contrary  to  the  provisions 
hereof  shall  be  absolutely  void. 

Sec.  7.     Section  thirty-two  of  said  act  is   hereby  amended   to   read  as 
follows,  to  wit:  — 
Police  judge  —  Fines  collected — Salary. 

Section  32.  The  police  judge  shall  pay  over  all  fines  collected  by  him  for 
breaches  of  ordinances  to  the  town  treasurer,  taking  his  receipt  therefor. 
The  police  judge's  salary  shall  be  fixed  by  the  board  of  trustees;  prodded^ 
such  salary  shall  not  be  greater  than  twenty-five  dollars  per  month. 

Sec.  8.     This  act  shall  take  efiect  immediately. 
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CONTAGIOUS    DISEASES    AMONG    SHEEP. 

An  Act  authorizing  and  empowering  the  hoards  of  supervisors  of  the  several 
counties   of  the   state   to  prevent   and   eradicate   infectious   and   contagious 
diseases  among  sheep,  to  provide  for  the   appointment   of  a   sheep  commis- 
sianer,  and  to  define  the  duties  and  powers  of  commissioner. 
[Approved  March  16,  1889;  1889,  21G.] 
Appointment  of  sheep  commissioner. 

Section  1.  Whenever  a  petition  shall  be  filed  with  the  board  of  super- 
visors of  any  county  in  this  state,  signed  by  not  less  than  fifty  resident  free- 
holders of  such  county,  praying  for  the  appointment  of  the  commissioner 
herein  named,  said  board  may,  if  deemed  advisable,  appoint  some  com- 
petent person,  a  resident  of  the  county,  who  shall  act  and  be  known  as 
sheep  commissioner,  whose  duties  and  powers,  which  are  to  be  exercised  in 
the  prevention  and  eradication  of  contagious  diseases  among  sheep,  shall  be 
defined  and  determined  by  said  board;  and  the  fees  and  compensation  of 
such  commissioner,  only  to  be  charged  when  he  is  actually  and  necessarily 
engaged  in  the  performance  of  his  duties,  shall  be  paid  out  of  the  treasury 
of  said  county  as  claims  against  counties  are  now  paid,  and  be  fixed  by  said 
board  at  the  time  of  such  appointment. 

Sec.  2.     This  act  shaJl  take  eSect  immediately. 

An  Act  to  protect  life  and  property  against    the  careless  and  malicious  use 

or  handling  of  dynamite  and  other  explosives. 

[Approved  March  12,  1887;  1887,  110.] 

Keep  record  of  sales. 

Section  1.  It  is  the  duty  of  each  and  every  person,  contractor,  firm, 
association,  joint-stock  company,  and  corporation,  manufacturing,  storing, 
selling,  transferring,  disposing  of,  or  in  any  manner  dealing  in  or  with,  or 
using  or  giving  out,  nitro-glycerine,  dynamite,  vigorite,  hercules  powder, 
giant  powder,  or  other  high  explosive,  by  whatever  name  known,  to  keep  at 
all  times  an  accurate  journal,  or  book  of  record,  in  which  must  be  entered, 
from  time  to  time,  as  they  are  made,  each  and  every  sale,  delivery,  transfer, 
gift,  or  other  disposition  made  by  such  person,  firm,  association,  joint-stock 
company,  or  corporation,  in  the  course  of  business  or  otherwise,  of  any 
quantity  of  such  explosive  substance. 
What  record  must  shoio. 

Sec.  2.  Such  journal  or  record-book  nmst  show,  in  a  legible  handwriting, 
to  be  entered  therein  at  the  time,  a  complete  history  of  each  transaction,, 
stating  the  name  and  quantity  of  the  explosive  sold,  delivered,  given  awa)-, 
transferred,  or  otherwise  disposed  of;  the  name,  place  of  residence,  or  busi- 
ness of  the  purchaser  or  transferee;  the  name  of  the  individual  to  whom 
delivered,  with  his  or  her  address,  with  a  description  of  such  individual  suf- 
ficient to  provide  for  identification. 
Records  subject  to  examination  of  peace  officers. 

Sec.  3.     Such  journal  or  record-book  must  be  kept,  by  the  person,  firm, 
association,  joint-stock    company,  or  corporation   so  selling,   delivering,  or 
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otherwise  disposing  of  such  explosive  substance  or  substances,  in  his  or 
their  principal  office  or  place  of  business,  at  all  times  subject  to  the  inspec- 
tion and  examination  of  the  peace  officers  or  other  police  authorities  of  the 
state,  county,  city  and  county,  or  municipality  where  the  same  is  situated, 
on  proper  demand  made  therefor;  any  failure  or  neglect  to  keep  such  book, 
or  to  make  the  proper  entries  therein  at  the  time  of  the  transaction,  as  herein 
provided,  or  to  exhibit  the  same  to  the  peace  officers  or  other  police  authori- 
ties on  demand,  shall  be  deemed  a  misdemeanor,  and  punished  accordingly. 

Forfeiture  in  addition  to  punishment. 

Sec.  4.  In  addition  to  such  punishment,  and  as  a  cumulative  penalty, 
such  person,  firm,  association,  joint-stock  company,  or  corporation  so  offend- 
ing, shall  forfeit,  for  each  offense,  the  sum  of  two  hundred  and  fifty  dollars, 
to  be  recovered  in  any  court  of  competent  jurisdiction,  by  action  at  law. 
The  party  so  instituting  such  actions  shall  not  be  entitled  to  dismiss  the 
same  without  consent  of  the  court  before  which  the  suit  has  been  instituted. 
Nor  shall  any  judgment  recovered  be  settled,  satisfied,  or  discharged,  save 
by  order  of  such  court,  after  full  payment  into  court,  and  all  moneys  so  col- 
lected shall  be  paid  to  the  party  bringing  the  suit. 

Prohibiting  reckless  possession  of  explosives. 

Sec.  5.  Any  person  who,  in  the  public  street  or  any  highway  of  any 
county,  city  and  county,  city,  or  town  or  city,  or  at,  in,  or  near  to  any  theater, 
hall,  public  or  private  school,  or  college,  church,  hotel,  or  other  public  build- 
ing, or  at,  in,  or  near  to  any  private  habitation,  or  in,  on  board  of,  or  near 
any  railway  passenger  train,  or  car  or  train,  or  cable  road,  or  car  of  the  same, 
or  steam  or  other  vessel,  engaged  in  carrying  passengers,  or  ferry-boat,  or 
other  public  place  where  human  beings  ordinarily  pass  and  repass,  shall 
recklessly  or  maliciously  have  in  his  or  her  possession  any  dynamite,  nitro- 
glycerine, vigorite,  hercules  powder,  giant  powder,  or  other  high  explosive,  or 
who  shall  recklessly  or  maliciously  by  use  of  such  means  intimidate,  terrify, 
or  endanger  any  human  being,  is  guilty  of  a  felony,  and  on  conviction  shall 
be  punished  accordingly. 
Defining  reckless  possession. 

Sec.  6.  Any  person  not  regularly  engaged  in  the  manufacture,  sale,  trans- 
portation, or  legitimate  use  in  blasting  operations,  or  in  the  arts,  of  such  sub- 
stances as  are  named  in  this  act,  shall  be  presumed  (prima  facie)  to  be  guilty 
of  a  reckless  and  malicious  possession  thereof,  within  the  meaning  of  the 
foregoing  section,  if  any  such  substance  is  found  upon  him,  or  in  his  posses- 
sion, in  any  of  the  places,  or  under  any  of  the  circumstances  specified  in  the 
preceding  section. 

Punishment  for  unlauful  possession. 

Sec.  7.  No  person  may  knowingly  keep  or  have  in  his  or  her  possession 
any  dynamite,  vigorite,  nitro-glycerine,  giant  powder,  hercules  powder,  or 
other  high  explosive,  except  in  the  regular  course  of  business  carried  on  by 
such  person,  either  as  a  manufacturer  thereof  or  merchant  dealing  in  the 
same,  or  for  use  in  legitimate  blasting  operations,  or  in  the  arts,  or  while  en- 
gaged in  transporting  the  same  for  others,  or  as  the  agent  or  employee  of 
others  engaged  in  the  course  of  such  business  or  operations.    Any  other  pos- 
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session  of  any  such  explosive  substances  as  are  named  in  this  act  is  unlawful; 
and  the  person  so  unlawfully  possessing  it  shall  be  punished  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  or  by  fine  not  exceeding 
five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
Malicious  deposits. 

Sec.  8.  Any  person  who  maliciously  deposits  or  explodes,  or  who  attempts 
to  explode,  at,  in,  under,  or  near  any  building,  vessel,  or  boat,  railroad,  tram- 
road,  or  cable-road,  or  any  train  or  car,  or  any  depot,  stable,  car-house, 
theater,  school-house,  church,  dwelling-house,  or  other  place  where  human 
beings  usually  inhabit,  assemble,  frequent,  or  pass  and  repass,  any  dynamite, 
nitro-glycerine,  vigorite,  giant  or  hercules  powder,  gunpowder,  or  other  chem- 
ical compound,  or  other  explosive,  with  the  intent  to  injure  or  destroy  such 
building,  vessel,  boat,  or  other  structure,  or  with  the  intent  to  injure,  intimi- 
date, or  terrify  any  human  being,  or  by  means  of  which  any  human  being 
is  injured  or  endangered,  is  guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  state  prison  not  less  than  one 
year. 
Transpo'rtatwn  of  high  explosives. 

Sec.  9.  Any  person,  firm,  or  corporation,  who  shall  take,  carry,  or  trans- 
port, or  cause  to  be  taken,  carried,  or  transported,  any  dynamite,  vigorite, 
nitro-glycerine,  hercules  or  giant  powder,  or  other  high  explosive,  into  the 
limits  of,  or  through,  or  across  any  incorporated  city  or  town  of  this  state,  or 
into,  through,  or  across  any  harbor  for  shipping,  in  any  manner,  condition, 
or  quantit}',  or  otherwise,  in  violation  of  the  laws  or  ordinances  of  such  city 
or  town,  or  of  the  laws  or  regulations  governing  such  harbor,  shall,  in  addi- 
tion to  the  penalties  provided  or  imposed  by  such  laws,  ordinances,  or  regu- 
lations, forfeit  to  the  state  of  California  all  such  explosive  substances,  as  well 
as  the  cases  inclosing  the  same.  Such  forfeiture  may  be  sued  for  by  any  cit- 
izen of  the  state,  for  himself  and  the  state;  and  the  goods  or  property,  when 
so  forfeited  and  recovered  by  judgment  of  the  court,  shall  be  sold,  and  the 
proceeds  divided,  the  citizen  so  suing  taking  one  half  to  himself  for  his  own 
benefit,  and  paying  the  other  half  into  the  state  treasury.  Such  action  may 
be  maintained  in  any  court  of  competent  jurisdiction;  provided,  ihai  the  state 
shall  never  be  liable  to  any  cost  or  expense  for  any  such  suit  or  proceeding. 
Police  officer  may  sue  for  forfeitures. 

Sec.  10.  Any  of  the  forfeitures  provided  for  in  this  act  may  be  taken  ad- 
vantage of,  and  sued  for  and  recovered,  by  any  peace  officer  or  policeman, 
member  of  the  police  force  of  any  city,  city  and  county,  or  town  where  the 
same  arises,  for  his  own  benefit,  notwithstanding  any  law,  ordinance,  or  rule 
to  the  contrary. 

Sec.  11.  This  act  shall  take  efifect  and  be  in  force  from  and  after  its 
passage. 
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EDUCATION. 

An  Act  to  encourage  and  provide  for  the  dissemination  of  a  Tcnowledge  of  the  arts, 
sciences^  and  general  literature,  and  the  founding,  maintaining,  and  perpetu- 
ating 'public  libraries,  museums,  and  galleries  of  art,  and  the  receipt  of  dona- 
tions  and  contributions  thereto  when  established;  for  the  conveyance,  liolding, 
and  protection  of  real  property  within  this  state  suitable  for  the  pnirposes 
herein  designated,  and  the  erection  thereon  of  buildings  appropriate  to  such 
purposes,  and  for  the  creation  of  trusts  necessary  or  proper  for  the  better 
preservation  of  such  institutions,  and  the  control  and  management  thereof. 
L Approved  March  5,  1887;  1887,  26.] 
Manner  of  conveying  gifts  for  dissemination  of  knowledge  of  arts,  etc. 

Section  1.  Any  person  intending  in  his  lifetime,  or  by  will  or  trust  deed, 
to  operate,  after  his  death,  to  found,  nriaintain,  and  perpetuate  in  this  state  a 
public  library,  museum,  gallery  of  art,  or  any  or  all  thereof,  for  the  diffusion 
of  mechanical,  scientific,  artistic,  and  general  knowledge,  may  to  that  end  and 
for  such  purpose,  and  for  any  purpose  within  the  purview  of  the  title  of  this 
act,  convey  in  writing  by  words  denoting  a  gift  or  grant  to  one  or  more  trustees 
named  in  such  gift  or  grant,  and  to  their  successors,  any  library  or  collection 
of  books  and  works  for  such  public  library,  or  any  museum,  or  gallery  of  art 
in  this  state,  and  such  gift  or  grant  may  also  express  and  shall  be  con- 
strued to  be  a  conveyance  of  the  future  additions  and  accretions  thereof; 
and  he  may  also  in  like  manner,  to  that  end,  and  for  such  purpose,  convey 
by  grant  to  such  trustee  or  trustees  any  real  property  within  this  state  be- 
longing to  him,  which  may  be  necessary  or  proper  for  the  erection  and  main- 
tenance of  buildings  suitable  to  such  institution,  and  the  buildings  erected 
thereon,  with  grounds  conveniently  adjacent  thereto,  and  other  lands, 
tenements,  and  hereditaments  for  the  purpose  of  producing  an  income  for 
the  support  and  maintenance  of  such  institutions,  or  any  of  them,  and  any 
collateral  burdens  which  may  be  imposed  by  the  terms  of  such  foundation  as 
part  and  parcel  of  the  regulations  for  its  conduct,  and  also  personal  property 
of  all  descriptions,  which  may  subserve  the  purposes  of  the  institution  and 
maintenance  of  any  such  library,  museum,  or  gallery  of  art. 
Gifts  by  other  than  founder. 

Sec.  2.  Any  contributions  or  gifts  by  any  other  person  than  the  founder, 
or  any  property  suitable  to  the  general  plan  or  support  of  any  institution 
mentioned  in  the  title  of  this  act,  shall  immediately  vest  in  the  trustees,  and 
become  incorporated  into  and  subject  to  the  trust,  and  to  all  its  terms  and 
conditions,  and  be  managed  under  the  rules  and  regulations  prescribed 
therefor. 

Sec.  3.  The  person  making  such  gift,  grant,  or  conveyance,  as  founder, 
may  therein  designate, — 

1.  The  name  by  which  the  institution  so  founded  and  maintained  shall  be 
known. 

2.  Its  nature,  object,  and  purposes. 

3.  The  powers  and  duties  of  the  trustees,  which  shall  not  be  exclusive  of 
other  powers  and  duties  that,  in  their  judgment,  may  be  necessary  more 
effectually  to  carry  out  the  purposes  of  such  institution. 
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4.  The  mode  and  manner  and  by  whom  the  successors  to  the  trustees 
named  in  the  gift  or  grant  shall  be  appointed. 

5.  Such  rules  and  regulations  for  the  management  of  such  institution,  and 
the  furtherance  of  its  purposes,  as  the  grantor  may  elect  to  prescribe;  but 
such  rules  and  regulations  shall,  unless  the  grant  shall  otherwise  prescribe, 
be  deemed  advisory  only,  and  shall  not  preclude  such  trustees  or  their  suc- 
cessors from  making  such  changes  as  new  conditions  may,  from  time  to  time, 
require. 

6.  The  place  or  places  where  the  necessary  buildings  shall  be  erected,  and 
the  general  character  thereof.  The  person  making  such  grant  may  therein 
provide  for  all  other  things  necessary  and  proper  to  carry  out  the  purposes 
thereof,  or  otherwise,  by  his  last  will  or  testament. 

Sec.  4.     The  trustees  named  in  such  gift  or  grant,  and  their  successors, 
may,  in  the  name  of  such  institution  designated  in  the  gift  or  grant,  sue  and 
defend  in  relation  to  the  trust  property,  and  to  all  matters  afifecting  the  insti- 
tution so  founded  and  established. 
Privileges  granted  to  founder. 

Sec.  5.  By  a  provision  in  such  gift  or  grant,  the  founder  may  elect,  in 
respect  to  the  personal  and  real  property  conveyed,  and  the  additions  and 
increase  thereof,  and  in  respect  to  the  erection,  maintenance,  and  manage- 
ment of  any  buildings  auxiliary  thereto,  and  in  respect  to  any  property  con- 
nected with  such  institution,  to  reserve  to  himself  a  veto  and  right  of  annul- 
ment or  modification  of  any  act  of  such  trustees,  in  case  he  shall,  within 
thirty  days  after  notice  of  the  performance  of  such  act,  file  in  the  office  of 
said  trustees,  or  deliver  to  their  president  or  principal  officer,  a  notice  in 
writing,  of  such  veto,  annulment,  or  modification,  and  upon  a  like  notice,  in 
conformity  with  a  provision  in  such  gift  or  grant,  he  may  elect  to  perform 
during  his  life  all  the  powers  which,  by  the  terms  thereof,  are  vested  in  or 
enjoined  upon  the  trustees  therein  named,  and  their  successors;  provided,  that 
upon  the  death  or  disability  to  act  of  the  founder  and  grantor,  such  powers 
and  duties  shall  be  devolved  upon,  and  be  exercised  by,  the  trustees  named 
in  the  gift  or  grant,  and  their  successors.  Such  person  may  also  reserve  the 
right  to  alter,  amend,  or  modify,  at  any  time  during  his  life,  or  by  his  last 
will  and  testament,  the  terms  and  conditions  thereof,  and  the  trusts  therein 
created  in  respect  to  such  institution,  its  buildings,  and  the  property  conveyed 
therefor. 
Election  of  officers  and  compensation. 

Sec.  6.  The  founder  shall  have  power  in  said  deed  of  trust  to  name  and 
describe  the  character  and  personality  of  any  one  or  more  of  the  immediate  or 
future  trustees,  the  librarian,  and  other  officers,  and  to  name  and  impose  any 
particular  duty  to  be  performed  by  any  one  or  more  trustees  or  other  officers, 
so  described  and  characterized,  and  to  declare  and  limit  any  compensation, 
and  fix  the  character  and  method  of  such  compensation  he  may  choose  to 
provide  for  any  such  trustee  or  other  ofliccr  whom  the  terms  of  his  founda- 
tion may  characterize,  and  upon  whom  specific  or  general  duties  shall  bo 
imposed. 
Gft,  hoio  recorded. 

Sec.  7.     Any  such  gift  or  grant  may  be  executed,  acknowledged,  and  re- 
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corded  in  the  manner  now  or  hereafter  provided  by  law  for  the  execution, 
acknowledgment,  and  recording  of  grants  of  real  property. 
Time  of  commencing  suit. 

Sec.  8.  No  suit,  action,  or  proceeding  shall  be  commenced  or  maintained 
by  any  person  to  set  aside,  annul,  or  affect  said  gift,  grant,  or  conveyance,  or 
to  affect  the  title  to  the  property  conveyed,  or  the  right  to  the  possession  or 
to  the  rents,  issues,  and  profits  thereof,  unless  the  same  be  commenced  within 
two  years  after  the  date  of  the  filing  of  such  grant  for  record. 
Founder  may  bequeath  to  state  of  California. 

Sec.  7.  Any  person,  being  the  founder,  making  a  gift  or  grant  for  any  of 
the  purposes  mentioned  in  this  act,  may,  at  any  time  thereafter,  by  last  will 
or  testament,  devise  or  bequeath  to  the  state  of  California  all  or  any  of  the 
property,  real  and  personal,  mentioned  in  such  gift  or  grant,  or  in  any  such 
supplemental  thereto,  and  such  devise  or  bequest  shall  take  efiect  in  case, 
from  any  cause  whatever,  the  gift  or  grant  shall  be  annulled  or  set  aside,  or 
the  trusts  therein  declared  shall  for  any  reason  fail.  Such  devise  or  bequest 
is  hereby  suffered  to  be  made  by  way  of  assurance  that  the  intentions  of  the 
grantor  shall  be  carried  out,  and  in  the  faith  that  the  state,  in  case  it  shall 
succeed  to  the  property,  or  any  part  thereof,  will,  to  the  extent  and  value  of 
such  property,  carry  out,  in  respect  to  the  objects  and  purposes  of  any  such 
grant,  all  the  wishes  and  intentions  of  the  grantor. 
Liberal  construction  of  provisions. 

Sec.  10.     The  provisions  of  this  act  shall  be  liberally  construed,  with  a 
view  to  effect  its  objects  and  purposes,  and  the  singular  number  in  the  con- 
struction thereof  shall  be  deemed  to  include  the  plural,  and  the  plural  num- 
ber shall  be  deemed  to  include  the  singular. 
Universities,  colleges,  schools,  etc. 

Sec.  11.  Nothing  in  this  act  shall  repeal,  modify,  change,  or  have  any 
effect  upon  any  of  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
California  entitled  "  An  Act  to  advance  learning,  the  arts  and  sciences,  and 
to  promote  the  public  welfare  by  providing  for  the  conveyance,  holding,  and 
protection  of  property,  and  the  creation  of  trusts  for  the  funding,  endowment, 
erection,  and  maintenance,  within  this  state,  of  universities,  colleges,  schools, 
seminaries  of  learning,  mechanical  institutes,  museums,  and  galleries  of  art," 
approved  March  ninth,  eighteen  hundred  and  eighty-five. 

Sec.  12.     This  act  shall  take  effect  immediately. 

FEEBLE-MINDED    CHILDREN". 

An  Act  to  provide  a  permanent  site  for  the  California  home  for  the  care  and 
training  of  feeble-minded  children,  to  erect  suitable  buildings  thereon,  and 
making  an  appropriation  therefor. 

[Approved  March  6,  18S9;  1889,  69.] 

Appropriation  to  purchase  site. 

Section  1.     The  sum  of  one  hundred    and  seventy   thousand  dollars  is 

hereby  appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise 

appropriated,  to  be  expended  to  purchase  a  suitable  site  for  the  permanent  loca- 
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lion  of  the  California  home  for  the  care  and  training  of  feeble-minded  children, 
and  to  erect  proper  and  substantial  buildings  for  the  California  home  for  the 
care  and  training  of  feeble-minded  children  upon  said  site. 
Number  of  acres. 

Sec.  2.     The  site  purchased  shall  consist  of  not  less  than  three  hundred 
acres  of  land,  and  the  purchase  price  of  said  site  shall  not  exceed  thirty  per 
cent  of  the  sum  of  money  herein  appropriated. 
Appropriation  to  be  expended  by  trustees. 

Sec.  3.  The  money  herein  appropriated  shall  be  paid  to  the  trustees 
of  the  California  home  for  the  care  and  training  of  feeble-minded  children, 
and  shall  be  expended  and  used  by  the  said  trustees  as  hereinbefore  specified; 
provided,  however,  that  no  purchase  of  land  shall  be  made  without  first  re- 
ceiving the  approval  of  the  governor  of  the  state,  and  a  majority  vote  of  the 
entire  board  of  trustees.  For  the  purpose  of  locating  the  site,  the  governor 
shall  appoint  two  citizens  to  act  with  the  board  of  trustees,  who  shall,  upon 
this  question,  have  full  power  with  the  board;  provided,  that  the  traveling 
expenses  incurred  in  locating  the  site  shall  be  paid  out  of  the  appropriation 
herein  mentioned. 

Sec.  4.  The  controller  of  state  is  hereby  authorized  and  directed  to 
draw  his  warrants  in  favor  of  said  trustees,  and  the  treasurer  of  the  state  is 
directed  to  pay  said  warrants  according  to  the  provisions  of  this  act. 

Sec.  5.     This  act  shall  take  effect  immediately. 

An  Act  to  provide  for   the   government   and   management  of  the    California 
home  for  the  care  and  training  of  feeble-minded  children. 
[Approved  March  9,  1887;  1887,  G9.] 
Governor  to  appoint  board  of  trustees —  Term  of  office. 

Section  1.  The  California  home  for  the  care  and  training  of  feeble- 
minded children  is  under  the  control  of  a  board  of  five  trustees  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  whose 
term  of  office  is  four  years,  and  until  their  successors  are  appointed  and 
qualified.  Women  maybe  trustees,  oflBcers, or  employees  in  said  institution. 
All  vacancies  in  said  board  shall  be  filled  by  appointment  by  the  governor. 
If  the  vacancies  occur  by  reason  of  the  expiration  of  the  term  of  office  of 
any  trustee,  then  his  successor  shall  hold  for  a  term  of  four  years.  If  the 
vacancy  occur  by  reason  of  resignation,  death,  or  removal,  or  any  way  other 
than  by  expiration  of  term,  the  governor  shall  fill  the  place  by  appointment 
for  the  unexpired  term.  The  appointment  of  every  trustee  whose  term  of 
office  has  not  expired  when  the  legislature  next  convenes  after  his  appoint- 
ment shall  be  submitted  to  the  senate  for  confirmation.  Nothing  heroin 
shall  be  construed  to  affect  the  tenure  of  office  of  the  i^rcsent  board  of  trus- 
tees. 
Organization  of  board. 

Sec.  2.  The  trustees  shall  qualify  by  taking  the  usual  oath  of  office,  and 
one  of  their  number  shall  be  president,  to  be  selected  by  the  lioard,  and  to 
hold  office  for  one  year.  They  shall  receive  no  compensation  for  their  ser- 
vices, but  shall  receive  their  necessary  expenses  while  in  the  perfonuaiK-e  of 
oflicial  business. 


628  GENERAL  LAWS. 

Donations  held  in  trust — Powers  of  hoard. 

Sec.  ?>.  The  board  may  take  and  hold  in  trust  for  the  state  any  grant  or 
devise  of  land,  or  any  donation  or  bequest  of  money,  or  other  personal  prop- 
erty, heretofore  or  hereafter  granted  or  devised,  donated,  or  bequeathed  to 
the  use  of  said  home,  and  shall  dispose  of  the  same  in  accordance  with  the 
wishes  of  the  testator  or  devisor,  if  expressed;  or  if  no  conditions  are  at- 
tached to  the  bequest  or  donation,  then  to  invest,  and  use  the  proceeds  of 
such  investment  for  the  best  interests  of  the  home. 

Treasurer — Bond. 

Sec.  4.  The  trustees  shall  elect  a  treasurer,  who  shall  not  be  one  of  their 
number,  and  shall  fix  his  compensation.  He  shall  be  required  to  give  a  bond 
in  such  sum  as  the  trustees  may  determine,  with  good  and  sufficient  sureties, 
to  their  satisfaction,  for  the  faithful  performance  of  his  duties,  and  shall 
have  the  custody  of  all  moneys,  bonds,  notes,  mortgages,  and  other  securi- 
ties and  obligations  belonging  to  the  home.  He  shall  keep  full  and  accurate 
accounts  of  receipts  and  payments,  in  the  manner  directed  by  the  by-laws, 
and  such  other  accounts  as  the  trustees  shall  prescribe.  He  shall  balance 
his  accounts  at  the  close  of  the  fiscal  year,  and  make  a  statement  of  the  bal- 
ances therein,  and  an  abstract  of  all  receipts  and  payments  of  the  past  year, 
which  he  shall,  upon  demand,  deliver  to  the  auditing  committee  of  the  board 
of  trustees,  who  shall  compare  the  same  with  his  books  and  vouchers,  and 
verify  the  same  by  a  further  comparison  with  the  books  of  the  superin- 
tendent, and  certify  their  findings  upon  such  examinations  to  the  trustees  at 
their  annual  meeting.  He  shall  further  render  an  account  of  the  state  of  his 
books,  and  of  the  funds  and  other  property  in  his  custody,  whenever  reauired 
to  do  so  by  the  trustees. 

Rules  and  regulations. 

Sec.  5.  The  board  shall  establish  such  rules  and  regulations  as  may  be 
deemed  expedient  for  the  management  and  government  of  the  home,  and  for 
securing  economy  and  accountability  in  all  its  aflPairs;  and  its  officers  and 
employees  shall  strictly  observe  such  rules  and  regulations,  which  may  be 
changed  at  any  time,  at  the  pleasure  of  the  board.  The  board  shall  fix  the 
compensation  of  all  officers  and  employees  of  the  institution  or  home,  and 
may  require  bonds  if  they  deem  it  desirable,  and  shall  fix  the  amount  and 
determine  the  sufficiency  thereof. 

Superintendent — Salary  of — Bond. 

Sec  6.  The  board  shall  appoint  a  superintendent,  whose  annual  salary 
shall  be  twenty-four  hundred  dollars.  Before  entering  upon  the  discharge  of 
any  duty,  the  appointee  shall  give  a  bond  to  the  state  of  California  in  the 
sum  of  ten  thousand  dollars,  with  sureties  to  the  satisfaction  of  the  board  of 
trustees  for  the  faithful  performance  of  all  duties.  The  superintendent  shall 
be  chief  executive  officer  of  the  home;  shall  have  the  general  superintendence 
of  the  buildings,  workshops,  grounds,  and  farm,  together  with  their  furniture, 
implements,  fixtures,  and  stock,  and  the  direction  and  control  of  all  persons 
employed  in  and  about  the  same,  subject  to  the  laws  and  regulations  estab- 
lished by  the  trustees.  He  shall  also  be  ex  officio  secretary  of  the  board  of 
trustees,  and  shall  perform  such  duties  as  secretary  as  the  board  may  direct. 
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The  board  shall  appoint  a  matron,  and  fix  her  salary,  not  exceeding  nine 
hundred  dollars  per  annum,  and  it  may  remove  cither  superintendent  or 
matron  for  cause.  The  superintendent  shall  employ  and  discharge,  subject 
to  the  approval  and  supervision  of  the  board  of  trustees,  such  teachers,  at- 
tendants, assistants,  artisans,  and  laborers  as  he  may  think  proper  and  neces- 
sary for  the  economical  and  efficient  carrying  into  effect  of  the  design  of  the 
institution,  and  shall  prescribe  their  several  duties  and  places.  The  superin- 
tendent shall  also,  from  time  to  time,  give  such  orders  and  instructions  as 
may  appear  best  calculated  to  induce  good  conduct,  fidelity,  and  economy  in 
any  department  of  labor  and  expense,  and  is  authorized  and  enjoined  to 
maintain  salutary  discipline  among  all  who  are  employed  by  the  institution 
or  home,  and  to  enforce  strict  compliance  with  such  instructions,  and  uniform 
obedience  to  all  the  rules  and  regulations  of  the  home;  and  shall  furtiier 
cause  full  and  fair  accounts  and  records  of  all  his  doings,  and  of  the  entire 
business  and  operations  of  the  institution,  together  with  the  condition  and 
prospects  of  the  pupils,  to  be  kept  regularly  from  day  to  day  in  books  pro- 
vided for  that  purpose,  and  shall  see  that  all  such  accounts  and  records  are 
fully  made  up  to  the  date  of  eacli  half  fiscal  year,  and  that  the  principal  facts 
and  results,  with  an  official  report  thereon,  1,3  laid  before  the  board  at  its 
semi-annual  meetings,  except  it  may  be  otherwise  specially  ordered.  The 
exercise  of  all  the  powers  of  the  superintendent  shall  be  subject  to  tlie  ap- 
proval of  the  trustees.  The  superintendent  shall  conduct  the  official  corre- 
spondence, and  keep  a  record  of  the  applications  received  and  the  pupils 
admitted,  and  shall  be  accountable  for  the  careful  keeping  and  economical 
use  of  all  furniture,  stores,  and  other  articles  provided  for  the  home,  and  pre- 
pare and  present  to  the  board,  at  its  semi-annual  meetings,  a  true  and  com- 
plete inventory  of  all  personal  property  belonging  to  the  home. 
Mode  of  obtaining  admission. 

Sec.  7.  Whenever  a  parent  or  guardian,  or  any  person  charged  with  the 
support  of  any  child,  shall  desire  the  same  to  be  admitted  into  the  Cali- 
fornia home  for  the  care  and  training  of  feeble-minded  children,  he  may  ap- 
pear before  and  petition  the  court,  or  a  judge  thereof,  in  the  county  in  which 
he  resides,  for  an  order  for  the  admission  of  said  child  into  said  home.  The 
court  or  judge  shall  inquire  into  the  condition  and  status  of  said  child,  and 
if  he  find  that  the  same  is  imbecile,  or  feeble-minded,  between  the  age  of  five 
and  twenty-one  years,  incapable  of  receiving  instruction  in  the  common 
schools,  and  has  been  a  resident  of  the  state  for  one  year  next  preceding  the 
date  of  the  petition,  he  shall  make  an  order  that  said  child  be  received  into, 
and  maintained  and  educated  in,  said  home;  and  upon  the  presentation  of 
such  order,  the  superintendent  shall  receive  such  child^into  said  home;  pro- 
vided, the  home  be  not  already  full,  or  the  fund  available  to  said  home  be 
not  exhausted.  The  court  or  judge  shall  also  inquire  into  the  financial  con- 
dition of  the  parent  or  guardian,  or  person  charged  with  the  support  of  such 
child,  and  if  he  find  him  able,  in  whole  or  in  part,  to  pay  the  expenses  of 
such  child  at  said  home,  he  shall  make  a  further  order  requiring  such  parent, 
guardian,  or  person  charged  with  the  support  of  said  child,  to  pay  to  the  said 
home,  at  stated  periods,  such  sums  as  in  the  opinion  of  the  court  or  judge 
thereof  he  may  deem  proper,  during  such  time  as  the  child  may  remain  in 
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Baid  home.  This  order  may  be  enforced  by  such  order  or  orders  as  the  court 
or  judge  tnereof  may  deem  necessary,  and  may  be  varied,  altered,  or  revoked 
in  the  discretion  of  the  court  or  judge  thereof.  But  the  board  may  return  to 
its  parent  or  guardian  any  child  who  has  been  an  inmate  of  said  home  for 
the  period  of  two  months. 
Admission  of  additional  applicants. 

Sec.  8.  If  the  capacity  of  the  home  allows  the  reception  of  any  additional 
pupils,  the  trustees  may  admit  younger  or  older  persons  of  the  same  class 
upon  the  same  terms  before  specified,  and  also  non-residents  of  the  state;  but 
for  all  of  this  last  class,  the  trustees  shall  charge  and  receive  for  the  home  a 
fair  rate  of  compensation,  to  be  fixed  by  the  trustees;  and  residence  in  the 
home,  on  the  part  of  a  person  admitted  as  a  non-resident  of  the  state,  shall 
not  be  held  to  change  that  status.  The  board  of  trustees  may  admit  into 
said  home  any  inmate  for  life  upon  such  terms  of  donations,  bequest,  or 
grants  as  they  may  deem  best  and  just  under  the  circumstances,  or  for  the 
best  interests  of  the  home. 
Objects  of  Jiovie,  and  trustees^  duties  in  fulfilling  same — Employment  of  teachers. 

Sec.  9.  The  object  aimed  at  in  the  institution  shall  be  such  care,  train- 
ing, and  educating  of  those  received  as  to  render  them  more  comfortable, 
happy,  and  better  fitted  to  care  for  and  support  themselves.  To  this  end, 
the  trustees  shall  furnish  them  such  agricultural  and  mechanical  education 
as  they  may  be  capable  of  receiving,  and  as  the  facilities  off'ered  by  the  state 
will  allow,  including  farm  work,  shops,  and  the  employment  of  trade  teachers, 
who  may  at  any  time  be  discharged  for  cause. 
Contracts  for  supplies  limited  to  one  year. 

Sec.  10.  The  trustees  are  hereby  authorized  and  required  to  contract  for 
provisions,  clothing,  medicines,  fuel,  and  all  other  supplies  necessary  for  the 
support  of  the  home,  for  any  period  not  exceeding  one  year,  and  such  con- 
tracts shall  be  limited  to  bona  fide  dealers  in  articles  contracted  for.  Such 
contracts  shall  be  given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if 
the  price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the  usual 
market  rates.  Each  bid  shall  be  accompanied  by  such  security  as  the  board 
may  require,  conditioned  upon  the  bidder  entering  into  contract  u^Don  the 
terms  of  his  bid,  on  notice  of  acceptance  thereof,  and  presenting  a  penal 
bond,  with  securities  satisfactory  to  the  board,  in  such  sum  as  the  board  may 
direct,  that  he  will  faithfully  perform  his  contract.  Notice  of  the  time, 
place,  and  conditions  of  the  letting  of  each  contract  shall  be  given  thence 
weekly  for  iwo  consecutive  weeks,  in  one  daily  paper  published  in  the  city  of 
San  Francisco,  and  once  weekly,  for  two  successive  weeks,  in  a  paper  pub- 
lished in  the  county  Where  the  home  shall  be  located. 

Trustees  to  report  to  governor. 

Sec.  11.  The  trustees,  on  or  before  the  fifteenth  day  of  November,  an- 
nually, shall  make  a  report  to  the  governor  of  the  condition  and  progress  of 
the  home,  together  with  an  exhibit  in  detail  of  all  receipts  and  expenditures 
for  the  preceding  state  fiscal  year. 

Recapitulation  hy  superintendent  as  to  number  of  inmates  and  their  condition. 
Sec  12.     The  superintendent  shall,  annually,  after  the  close  of  the  fiscal 
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year,  and  before  the  date  at  which  the  trustees  are  required  to  make  their 
annual  report,  make  to  the  trustees  a  report,  giving  the  names,  age,  sex, 
nativity,  residence,  and  date  of  reception  of  each  pupil  in  the  institution 
within  the  preceding  j'ear,  and,  as  far  as  can  be  ascertained,  the  causes  of 
•imbecility;  also  the  number  discharged,  with  the  date  and  reason  therefor  in 
each  case,  together  with  the  names  of  each  paying  pupil,  and  the  amounts 
charged  for  them,  and  the  amounts  paid  or  unpaid;  and  also  such  other  in- 
formation and  suggestions  as  to  him  may  seem  proper,  which  report  shall 
be  kept  on  file  in  the  oflBce  of  the  secretary  of  the  board,  but  shall  not  be 
printed. 
Trustees  to  visit  home  monthly  and  report  on  its  condition. 

Sec.  13.  There  shall  be  visitations  and  thorough  examinations  of  all  the 
departments  of  the  institution  monthly  by  one  or  more  of  said  trustees,  and 
quarterly  by  a  majority  of  them;  and  at  each  visitation  there  shall  be  made 
a  detailed  statement  of  the  condition  of  the  home,  signed  by  the  trustee  or 
trustees  making  the  statement,  and  placed  on  file,  which  statement  shall  at 
all  times  be  open  to  the  inspection  of  legislative  committees  charged  with  the 
duties  of  examining  public  institutions.  The  trustees,  during  their  monthly 
visitation,  shall  examine  the  books  and  accounts,  and  no  account  or  claim 
shall  be  paid  until  it  has  been  examined  and  certified  as  correct  by  at  least 
two  of  the  trustees. 
Payment  of  claims. 

Sec.  14.     No   bill   shall   be   paid  except  upon  accounts,  certificates,  or 
vouchers,  duly  certified  by  the  superintendent  and  approved  by  the  board  of 
trustees. 
Repealed. 

Sec.  15.  An  act  entitled  "An  Act  to  establish  the  California  home  for 
the  care  and  training  of  feeble-minded  children,  and  provide  for  the  main- 
tenance of  the  same,"  approved  March  eighteenth,  eighteen  hundred  and 
eighty-five,  is  hereby  repealed. 

Sec.  16.     This  act  shall  take  effect  immediately. 

An  Act  to  provide  a  system  of  water  supply  and  sewerage,  and  to  improve  the 
grounds  of  the  California  home  for  the  care  and  training  of  feehle-minded 
children,  and  making  an  appropriation  therefor. 

[Approved  March  14,  1S89;  1889,  175.] 
The  act  appropriated  fifteen  thousand  dollars  for  the  purpose  indicated. 

FISH   AND    GAME    LAWS. 

An  Act  to  regulate  the  vocation  of  fishing,  and  to  provide  therefrom  revenue  for 
the  restoration  and  preservation  of  fish  in  the  waters  of  the  state  of  Cali- 
fornia. 

[Approved  March  21,  1887;  1887,  223.] 

Obtain  license. 
Section  1.     Every  person  engaged  in  the  vocation  of  fishing  in  the  public 

waters  of  this  state,  who  shall  use  a  boat  and  net  for  the  purpose  of  such 

fishing,  must  obtain  a  license  before  eneaging  in  such  vocation.     The  con- 
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trollcr  of  state  shall  prepare  suitable  licenses,  of  the  classes  designated  by 
the  fish  commissioners,  which  shall  purport  to  license  the  holder  of  such 
license  to  fish  in  any  of  the  public  waters  of  this  state,  with  nets  and  by  boat, 
for  the  term  of  one  year  from  the  first  day  of  April  of  one  year  to  the  first 
day  of  April  of  the  year  following.  The  licenses  shall  be  numbered  consecu- 
tively, beginning  with  number  one,  and  contain  blanks  for  the  insertion  of 
the  name  of  the  holder,  the  name  of  the  county  in  which  he  resides,  and  the 
name  or  number  of  his  boat.  The  controller  shall  sign  all  licenses  and  de- 
liver the  same  to  the  fish  commissioners,  on  demand,  who  shall  be  charged  for 
the  same  by  the  controller.  Each  license,  before  delivery  to  the  applicant  for 
a  license,  must  be  countersigned  by  the  president  of  the  board  of  fish  com- 
missioners, and  the  president  of  the  board  of  fish  commissioners  shall  execute 
a  bond  to  the  people  of  the  state  of  California,  in  the  sum  of  two  thousand 
($2,000)  dollars  for  the  faithful  performance  of  the  duties  imposed  upon  him 
by  this  act.  The  number  of  the  license  must  be  displayed  by  the  holder  on 
each  side  of  the  stern  of  his  boat,  in  length  not  less  than  four  (4)  inches, 
and  in  width  to  correspond  with  the  length;  and  a  failure  to  so  display  the 
number  within  five  days  after  receipt  of  the  license,  or  the  fishing  by  the 
holder  of  a  license  by  unlawful  lines,  nets,  seines,  bay -net  modes  or  methods, 
in  violation  of  the  law  for  the  i^reservation  of  fish  and  game,  shall  work  a 
forfeiture  of  such  license.  The  owner  or  user  of  each  fishing  boat  worked  by 
less  than  three  men  shall  pay  an  annual  license  fee  of  five  dollars;  and  the 
owner  or  user  of  each  boat  worked  by  three  or  more  men  shall  pay  an  annual 
license  fee  of  two  and  one  half  (2|)  dollars  for  each  man  so  employed. 
How  collected. 

Sec.  2.  The  said  license  fees  must  be  collected  by  the  fish  commissioners, 
or  some  one  designated  by  them  for  that  purpose;  and  each  of  the  commis- 
sioners, and  such  persons  designated  by  them  for  the  purpose  of  collecting 
said  license  fees,  is  and  are  hereby  empowered  to  arrest  any  person  fishing, 
or  using  a  boat  and  net  for  fishing,  without  a  license,  contrary  to  the  pro- 
visions of  section  one  of  this  act.  The  commissioners  may  reserve  out  of  the 
proceeds  of  the  collection  of  such  license  fifteen  (15)  per  cent  to  pay  for  ser- 
vices for  such  collection. 

Moneys  collected — How  disposed  of. 

Sec.  3.  The  money  collected  from  such  licenses,  less  the  percentage  de- 
ducted, shall  be  paid  by  the  commissioners  into  the  state  treasury,  and  shall 
constitute  a  fund  to  be  called  the  fish  commission  fund.  Said  fund  shall 
be  applicable  to  the  payment  of  the  expenses  of  propagating,  protecting,  re- 
storing, and  introducing  fish  in  the  public  waters  of  the  state,  and  to  the 
payment  of  expenses  incurred  in  the  prosecution  of  offenders  against  the  pro- 
visions of  this  act,  and  to  the  compensation  to  the  commissioners  for  each 
day  employed  in  the  discharge  of  their  duties,  to  be  fixed  by  the  state  board 
of  examiners,  and  all  other  necessary  expenses. 

Sec.  4.  All  acts  and  parts  of  acts,  so  far  as  they  conflict  with  this  act, 
are  hereby  repealed. 

Sec.  5.     This  act  shall  take  effect  immediately. 
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An  Act  concerning  the  payment  of  the  expenses  and  costs  of  the  trial  of  persons 
charged  with  the  violation  of  the  laws  for  the  preservation  offish  in  the  naviga- 
ble waters  of  tins  state. 

[Approved  February  28,  1SS7;  1887,  5.] 
Expenses  of  trials  of  persons  violating  provisions  of  law  for  preservation  offish, 
by  whom  borne. 

Section  1.  The  costs  and  expenses  of  all  trials  which  shall  hereafter  b« 
had  in  any  county  of  this  state,  of  any  person  charged  with  having,  on  any 
of  the  navigable  waters  of  this  state,  violated  any  of  the  provisions  of  any 
law  of  this  state  for  the  preservation  of  fish,  and  the  costs  of  keeping  and 
guarding  such  person,  and  the  execution  of  the  sentence  of  said  person  by 
said  county,  shall  be  borne  and  paid  by  the  state. 
Claims  against  state. 

Sec.  2.  Any  claim  against  the  state  for  costs  or  expenses  named  in  this 
act  shall  be  presented  to  the  board  of  examiners  of  the  state,  certified  by  the 
district  attorney  of  the  county  in  which  the  trial  was  had,  and  shall  be  acted 
upon  by  said  board  as  other  claims  against  the  state  are  acted  on,  and  paid 
in  the  same  manner. 

Sec.  8.     This  act  shall  take  effect  immediately. 

An  Act  to  prevent  the  capture  and  destruction  of  blue  cranes  in  this  state. 
[Approved  March  16,  1SS9;  1889,  205.] 
Destruction  of  cranes  prohibited. 

Section  1.  Any  person  or  persons  who  shall  willfully  and  knowingl}- 
shoot,  wound,  trap,  snare,  or  in  any  other  manner  catch  or  capture  any  blue 
crane  in  the  state  of  California,  or  shall  knowingly  take,  injure,  or  destroy 
the  nest  of  any  white  or  blue  crane,  or  shall  take,  injure,  or  destroy  any  blue 
crane's  eggs,  in  the  nest  or  otherwise,  in  said  state,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  before  any  justice  of  the  peace 
of  the  township  in  which  the  offense  shall  have  been  committed  shall  be 
fined  in  a  sum  not  less  than  fifty  dollars  nor  exceeding  one  hundred  dollars, 
and  cost  of  the  action  for  each  offense,  or  may  be  imprisoned  not  less  than 
fifty  days  nor  more  than  one  hundred  days,  or  by  such  fine  and  imprison- 
ment, as  the  judgment  of  the  court  may  direct. 
Fines,  how  disposed. 

Sec  2.  Of  all  fines  collected  under  the  provisions  of  this  act  one  half  shall 
be  paid  to  the  informer  or  informers,  and  one  half  shall  be  paid  into  the 
county  treasury  for  tlie  benefit  of  the  common  school  fund. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

FORESTRY. 

An  Act  to  enlarge  the  powers  of  the  state  board  of  forestry,  and  to  provide  for 

the  expenses  of  said  board. 

[Approved  March  7,  1887;  1887,  40.] 
Peace  officers. 

Section  1.  All  the  members  of  the  state  board  of  forestry  of  this  state, 
and  all  assistants  now  employed  or  hereafter  to  be  employed  by  said  board, 
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are  hereby  endowed  with  all  the  powers  of  peace  oflQcers,  for  the  purpose  of 
making  arrests  for  any  violation  of  any  law  applying  to  forests  or  brush  lands 
within  this  state,  or  prohibiting  the  destruction  thereof. 
Appropriation. 

Sec.  2.  There  is  hereby  appropriated  for  the  use  of  this  board,  out  of  the 
moneys  in  the  state  treasury  not  otherwise  appropriated,  the  sum  of  twenty- 
nine  thousand  five  hundred  dollars  ($29,500),  for  the  two  years  beginning 
the  first  of  April,  eighteen  hundred  and  eighty-seven;  said  sum  to  be  used 
for  the  payment  of  the  salaries  of  the  assistants  of  said  board,  the  necessary 
traveling  expenses  of  the  members  of  said  board,  and  such  other  needful  ex- 
penditures as  said  board  may  find  necessary,  and  the  state  controller  shall 
draw  his  warrant  on  the  state  treasurer  in  favor  of  the  treasurer  of  the  board 
for  the  same. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

HORTICULTURE. 

An  Act  to  amend  sections  three,  six,  seven,  eight,  and  twelve  of  an  act  entitled  "An 
Act  to  create  and  establish  a  state  board  of  horticulture,  and  appropriate 
money  for  the  expenses  thereof, ^^  approved  March  13, 1883,  and  an  act  amenda- 
tory thereof,  approved  February  18,  1885,  and  to  add  five  new  sections  to  said 
act,  to  be  known  as  sections  fourteen,  fifteen,  sixteen,  seventeen,  and  eighteen, 
and  to  repeal  section  nine  of  said  act,  and  to  appropriate  money  for  the  uses 
of  the  state  board  of  horticulture. 

[Approved  March  7,   1889;  1889,  89.] 
Section  1.     Section  three  of  said  act  is  hereby  amended  to  read  as  fol- 
lows: — 
Officers. 

Section  3.  The  board  shall  biennially  elect  a  president,  a  vice-president, 
a  chairman  of  the  finance  committee,  and  appoint  from  without  their  own 
number  a  secretary,  who  shall  be  ex  ofiicio  horticultural  officer;  and  elect  of 
their  own  number  a  treasurer,  who  shall  give  a  bond  to  the  state,  with  sure- 
ties approved  by  the  board,  in  the  sum  of  ten  thousand  dollars,  for  the  faith- 
ful discharge  of  his  duties. 

Sec.  2.     Section  six  of  said  act  is  hereby  amended  to  read  as  follows;  — 
Appointment  of  clerk  of  the  publishing  and  quarantine  bureau. 

Section  6.  Said  board  shall  appoint  from  without  their  number  a  compe- 
tent person,  especially  qualified  for  the  duties  of  his  office,  who  shall  be 
known  as  clerk  of  the  publishing  and  quarantine  bureau  of  the  state  board 
of  horticulture  (to  hold  office  at  the  pleasure  of  the  board),  who  shall  be 
qualified,  by  experience  and  education  as  a  compiler,  to  correct  reports  and 
essays,  to  present  in  a  logical  order  all  the  information  to  be  published,  and 
shall  give  his  whole  time  in  such  work,  and  such  other  duties  as  may  be 
required  of  him  by  the  board  and  by  reason  of  his  official  position,  and  shall 
have  power  to  enforce  all  rules  and  regulations  regarding  the  spread  of  insect 
pests,  quarantining  districts,  or  nurseries  found  to  be  infected.  He  shall  be 
paid  for  his  services  as  clerk  of  the  publishing  and  quarantine  bureau  of  the 
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State  board  of  horticulture  one  hundred  and  seventy-five  dollars  per  month, 
to  be  paid  as  other  state  ofHccrs. 

Sec.  3.     Section  nine  of  said  act  is  hereby  repealed. 

Sec.  4.     Section  seven  of  said    act  is   hereby  amended  to  read  as  fol- 
lows: — 
Appointment  of  quarantine  guardians. 

Section  7.  The  said  board,  and  in  case  of  necessity  during  the  recess  of 
the  board,  the  said  clerk  of  the  publishing  and  quarantine  bureau,  may  ap- 
point such  quarantine  guardians  as  may  be  needed  to  carry  out  the  provis- 
ions of  this  act,  whose  duties  it  shall  be  to  see  that  the  regulations  of  the 
board,  and  the  instructions  of  the  clerk  of  the  publishing  and  quarantine 
bureau,  are  enforced  and  carried  out;  said  clerk  may  appoint,  in  case  of 
emergency,  a  deputy,  who  shall  have  the  same  power  as  his  own,  whose 
salary  shall  not  exceed  three  dollars  per  day  for  each  day's  services  per- 
formed, said  services  to  be  paid  for  by  the  state  board  of  horticulture.  The 
said  quarantine  guardians  shall  report  to  said  clerk,  or  to  the  state  board,  all 
infractions  or  violations  of  said  directions,  regulations,  and  of  the  law  in 
regard  to  quarantine,  disinfection,  and  destruction  of  insect  and  other  pests 
injurious  to  fruit,  fruit  trees,  or  vines,  and  precautions  against  the  spreading 
of  all  the  aforesaid  named  pests  and  diseases.  The  salary  of  quarantine 
guardian  shall  not  exceed  three  dollars  per  day,  and  shall  be  paid  by  the 
owners  of  orchards  and  other  places  and  localities  under  quarantine  regula- 
tions; and  they  may  maintain  an  action  therefor  before  any  justice  of  the 
peace  in  any  township  in  which  any  quarantine  locality  is  wholly  or  in  part 
situated,  but  in  no  case  shall  they  have  any  claim  upon  the  state  for  such 
services. 

Sec.  5.      Section  eight  of  said   act   is   hereby  amended  to  read  as  fol- 
lows: — 
Secretary,  duties  of. 

Section  8.  It  shall  be  the  duty  of  the  secretary  to  attend  all  meetings  of 
the  board  and  of  the  executive  committee,  and  to  preserve  records  of  its  pro- 
ceedings and  correspondence;  to  collect  books,  pamphlets,  and  periodicals, 
and  other  documents  containing  information  relating  to  horticulture,  and  to 
preserve  the  same;  to  collect  statistics  and  other  information  showing  the 
actual  condition  and  progress  of  horticulture  in  this 'state  and  elsewhere;  to 
correspond  with  agricultural  and  horticultural  societies,  colleges,  and  schools 
of  agriculture  and  horticullfure,  and  other  persons  and  bodies,  as  he  may  be 
directed  by  the  board;  and  prepare,  as  required  by  the  board,  reports  for 
publication.  He  shall  appoint,  subject  to  the  approval  of  the  board,  a  com- 
petent person  as  clerk,  and  he  shall  be  held  responsible  for  the  acts  of  said 
clerk.  He  shall  be  paid  for  his  services  as  such  secretary  and  ex  oiiicio 
horticultural  officer  a  salary  of  one  hundred  and  seventy-five  dollars  per 
month.  His  clerk  shall  be  paid  a  salary  (as  such  clerk)  of  fifty  dollars  per 
month,  each  to  be  paid  as  other  state  officers. 

Sec.  6.  Section  twelve  of  said  act  is  hereby  amended  to  read  as  follows:  — 
Appropriation. 

Section  12.  There  is  hereby  appropriated  for  the  uses  of  the  state  board  of 
horticulture,  as  set  forth  in  this  act,  out  of  any  moneys  in  the  state  treasury 
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not  otherwise  appropriated,  for  the  fiscal  3'ear  ending  June  thirtieth,  eighteen 
hundred  and  eighty-nine,  the  sum  of  one  thousand  dollars,  and  the  state  con- 
troller shall  draw  his  warrants  upon  the  state  treasurer  in  favor  of  the  treas- 
urer of  said  board  for  the  same,  upon  proper  demand. 

Sec.  7.     A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
fourteen,  to  read  as  follows:  — 
Executive  committee. 

Section  14.  The  president  (and  in  his  absence  the  vice-president)  and  the 
two  commissioners  for  the  state  at  large  shall  constitute  the  executive  com- 
mittee; said  committee  shall  have  charge  of  the  management  of  the  affairs 
of  the  board  while  the  board  is  not  in  session.  The  members  of  said  com- 
mittee shall  receive  their  actual  traveling  expenses  in  attending  quarterly 
meetings  of  the  executive  committee.  The  other  members  of  the  board  shall 
receive  their  actual  traveling  expenses  (only)  in  attending  semi-annual  meet- 
ings of  the  board. 

Sec.  8.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
fifteen,  to  read  as  follows:  — 

Vacancies. 

Section  15.  Vacancies  occurring  in  any  office  shall  be  filled  by  appoint- 
ment made  by  the  president  of  the  board,  with  the  consent  of  the  executive 
committee,  until  the  next  meeting  of  the  board. 

Sec.  9.     A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
sixteen,  to  read  as  follows:  — 
To  publish  reports. 

Section  16.     Said  board  shall  make  and  publish  their  reports  annually. 

Sec.  10.  A  new  section  is  hereby  added  to  said  act,  to  be  known  as  section 
seventeen,  to  read  as  follows:  — 

County  boards. 

Section  17.  It  shall  be  the  duty  of  the  county  boards  of  horticulture  to 
make  quarterly  reports  in  writing  to  the  state  board  of  the  condition  of  fruit 
interests  in  their  several  districts,  what  is  being  done  to  eradicate  insect 
pests,  also  as  to  disinfecting,  and  as  to  quarantine  against  new  insects,  and 
as  to  carrying  out  of  all  laws  relative  to  the  greatest  good  of  the  fruit  interest. 
Said  board  shall  publish  said  reports  in  bulletin  form,  or  may  incorporate  so 
much  of  the  same  in  their  annual  reports  as  may  be  of  general  interest. 

Sec.  11.  A  new  section  is  hereby  added  to  sajd  act,  to  be  known  as  sec- 
tion eighteen,  to  read  as  follows:  — 

Expenditures^  how  determined. 

Section  18.  The  expenditures  necessary  to  be  made  in  experiments  in  the 
difi"erent  districts  shall  be  determined  by  the  board.  On  application  of  one 
or  more  of  the  fruit-growers  in  such  districts,  the  said  board  shall  select  such 
person  or  persons  to  make  such  experiments,  and  pay  the  expenses  thereof. 
The  sum  of  not  exceeding  one  thousand  dollars  for  traveling  expenses  shall 
be  allowed  when  the  board  or  the  executive  committee  shall  deem  it  neces- 
sary to  send  either  the  clerk  of  bureau  or  secretary  to  direct  and  supervise 
such  experiments;  provided,  that  not  more  than  one  thousand  dollars  shall 
be  expended  in  any  one  year  for  such  traveling  expenses. 
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Sec.  12,  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  re- 
pealed. 

Sec.  13.    This  act  shall  take  effect  immediately. 

An  act  almost  identical  in  language  with  this  act  was  passed  at  the  same  session  of  the  legis- 
lature: Statutes  1889,  8. 

An  Act  to  amend  an  act  entitled  ^'An  Act  to  protect  and  promote  horticultural 

interests  of  the  state,^'  approved  March  14,  1881. 

[Approved  March  19,  1889;  1889,  413.] 

Section  1.     Section  one  of  said  act  is  hereby  amended  so  as  to  read  aa 
follows:  — 
Board  of  horticultural  commissioners. 

Section  1.  Whenever  a  petition  is  presented  to  the  board  of  supervisors 
of  any  county,  and  signed  by  twenty-five  or  more  persons  who  are  resident 
freeholders  and  possessors  of  an  orchard,  or  both,  stating  that  certain  or  all 
orchards,  or  nurseries,  or  trees  of  any  variety,  are  infested  with  scale  insects 
of  any  kind  injurious  to  fruit,  fruit  trees,  and  vines,  codlin  moth,  or  other 
insects  that  are  destructive  to  trees,  and  praying  that  a  commission  be  ap- 
pointed by  them,  whose  duty  it  shall  be  to  supervise  their  destruction  as 
herein  provided,  the  board  of  supervisors  shall,  within  twenty  days  there- 
after, select  three  commissioners  for  the  county,  to  be  known  as  a  county 
board  of  horticultural  commissioners.  The  board  of  supervisors  may  fill  any 
vacancy  that  may  occur  in  said  commission  by  death,  resignation,  or  other- 
wise, and  appoint  one  commissioner  each  year,  one  month  or  thereabouts 
previous  to  the  expiration  of  the  term  of  office  of  any  member  of  said  com- 
mission. The  said  commissioners  shall  serve  for  a  period  of  three  years  from 
the  date  of  their  appointment,  except  the  commissioners  first  appointed,  one 
of  whom  shall  serve  for  one  year,  one  of  whom  shall  serve  for  two  years,  and 
one  of  whom  shall  serve  for  three  years  from  the  date  of  appointment.  Tlio 
commissioners  first  appointed  shall  themselves  decide,  by  lot  or  otherwise, 
who  shall  servo  for  one  year,  who  shall  serve  for  two  years,  and  who  shall 
servo  for  three  years,  and  shall  notify  the  board  of  supervisors  of  the  result 
of  their  choice. 

Sec.  2.     Section  two  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 
Duty  of  hoard. 

Section  2.  It  shall  be  the  duty  of  the  county  board  of  horticultural  com- 
missioners in  each  county,  whenever  it  shall  deem  it  necessary,  to  cause  an 
inspection  to  be  made  of  any  orchard,  or  nursery,  or  trees,  or  any  fruit-pack- 
ing house,  storeroom,  sales-room,  or  any  other  place  in  their  jurisdiction,  and 
if  found  infested  with  scale-bug,  codlin  moth,  or  other  insect  pests  injurious 
to  fruits,  trees,  and  vines,  they  shall  notify  the  owner  or  owners,  or  person  or 
persons  in  charge  or  possession,  of  the  said  trees  or  place,  as  aforesaid,  that 
the  same  are  affected  with  said  insects,  or  any  of  them,  or  their  eggs  or 
larvae,  and  they  shall  require  such  person  or  persons  to  disinfect  or  destroy 
the  same,  within  a  certain  time  to  be  specified.  If  within  such  specified 
time  such  disinfection  or  destruction  has  not  been  accomplished,  the  said 
person  or  persons  shall  be  required  to  make  application  of  sucli  treatment  for 
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the  purpose  of  destroying  them  as  said  commissioners  shall  prescribe.  Said 
notices  may  be  served  upon  the  person  or  persons  owning  or  having  charge 
or  possession  of  such  infected  trees  or  places,  or  articles  as  aforesaid,  by  any 
commissioner,  or  by  any  person  deputed  by  the  said  commissioners  for  that 
purpose,  or  they  may  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action.  If  the  owner  or  owners,  or  the  person  or  persons,  in  charge  or  pos- 
session of  any  orchard,  or  nursery,  or  trees,  or  places,  or  articles,  infested 
with  said  insects,  or  any  of  them,  or  their  larvae  or  eggs,  after  having  been 
notified  as  above  to  destroy  the  same,  or  make  application  of  treatoent 
as  directed,  shall  fail,  neglect,  or  refuse  so  to  do,  he  or  they  shall  be  deemed 
guilty  of  maintaining  a  public  nuisance,  and  any  such  orchards,  nurseries, 
trees,  or  places,  or  articles  thus  infested,  shall  be  adjudged  and  the  same  is 
hereby  declared  a  public  nuisance,  and  may  be  proceeded  against  as  such. 
If  found  guilty,  the  court  shall  direct  the  aforesaid  county  board  of  horticul- 
tural commissioners  to  abate  the  nuisance.  The  expenses  thus  incurred  may 
be  a  lien  upon  the  real  property  of  the  defendant. 

Sec.  3.  Section  three  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

To  appoint  local  inspectors. 

Section  3.  Said  county  boards  of  horticultural  commissioners  shall  have 
power  to  divide  the  county  into  districts,  and  to  appoint  a  local  inspector  for 
each  of  said  districts.  The  state  board  of  horticulture,  or  the  quarantine  of- 
ficer of  said  board,  shall  issue  commissions  as  quarantine  guardians  to  the 
members  of  said  county  boards  of  horticultural  commissioners,  and  to  the 
local  inspectors  thereof.  The  said  quarantine  guardians,  local  inspectors,  or 
members  of  said  county  boards  of  horticultural  commissioners,  shall  have  full 
authority  to  enter  into  any  orchard,  nursery,  or  place  or  places  where  trees 
or  plants  are  kept  and  ofi'ered  for  sale  or  otherwise,  or  any  house,  storeroom, 
sale-room,  depot,  or  any  other  such  place  in  their  jurisdiction,  to  inspect  the 
same,  or  any  part  thereof. 

Sec.  4.  Section  four  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

Official  record  and  report  to  state  hoard. 

Section  4.  It  shall  be  the  duty  of  said  county  board  of  horticultural  com- 
missioners to  keep  a  record  of  their  oflficial  doings,  and  to  make  a  report  to 
the  state  board  of  horticulture,  on  or  before  the  first  day  of  October  of  each 
year,  of  the  condition  of  the  fruit  interests  in  their  several  districts,  what  is 
being  done  to  eradicate  insect  pests,  also  as  to  disinfecting,  and  as  to  quaran- 
tine against  insect  pests  and  diseases,  and  as  to  carrying  out  of  all  laws  rela- 
tive to  the  greatest  good  of  the  fruit  interests.  Said  board  shall  publish  said 
reports  in  bulletin  form,  or  may  incorporate  so  much  of  the  same  in  their  an- 
nual reports  as  may  be  of  general  interest. 

Sec.  5.  Section  five  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 

Compensation. 

Section  5.  Each  member  of  the  county  board  of  horticultural  commis- 
BionerSj  and  each  local  inspector,  shall  be  paid  for  each  day  actually  engaged 
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in  the  performance  of  his  duties  under  this  act,  payable  out  of  the  county 
treasury  of  his  county,  such  compensation  as  shall  be  determined  by  resolu- 
tion of  the  board  of  supervisors  of  the  county  before  entering  into  the  dis- 
charge of  his  or  their  duties. 

Sec.  6.     Section  six  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows:— 
Removal  of  local  inspector. 

Section  6.    The   said  county  board  of  horticultural   commissioners  shall 
have  power  to  remove  any  local  inspector  who  shall  fail  to  perform  the  duties 
of  his  office. 
Repealing. 

Sec.  7.     Section  seven  of  said  act  is  hereby  repealed. 

Sec.  8.     Section  eight  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows, and  be  known  as  section  seven  of  said  act,  viz.: — 
Removal  of  member  of  hoard. 

Section  7.  If  any  member  of  the  county  board  of  horticultural  commis- 
sioners shall  fail  to  perform  the  duties  of  his  ofiice,  as  required  by  this  act, 
he  may  be  removed  from  office  by  the  board  of  supervisors,  and  the  vacancy 
thus  formed  shall  be  filled  by  appointment  by  the  board  of  supervisors. 

Sec.  9.     Section  nine  of  said  act  is  hereby  amended  so  as  to  read  as  fol- 
lows, and  to  be  known  as  section  eight  of  said  act,  viz.: — 
Monthly  report  to  supervisors. 

Section  8.  It  shall  be  the  duty  of  the  county  board  of  horticultural  com- 
missioners to  keep  a  record  of  their  official  doings,  and  to  make  a  monthly 
report  to  the  board  of  supervisors;  and  the  board  of  superviosrs  may  withhold 
warrant  for  salary  of  said  members  and  inspectors  thereof  until  such  time  as 
said  report  is  made. 

Sec.  10.  A  new  section  is  hereby  added  to  said  act,  to  bo  known  as  sec- 
tion nine,  and  to  read  as  follows,  viz.: — 

Section  9.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  11.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

HUSBANDRY. 

An  Act  providing  for  the  appointment  of  a  commission  to  make  arrangements 
for  the  proper  reception  of  the  national  grange  of  the  patrons  of  husbandry, 
and  appropriating  money  to  defray  the  expenses  thereof, 
[Approved  March  6,  1889;  1889,  68.] 
Appointment  of  commision. 

Section  1.  A  commission,  consisting  of  five  persons,  to  be  appointed  by 
the  governor,  is  hereby  created  to  make  proper  preparations  for  the  reception 
and  entertainment  of  the  members  of  the  national  grange  of  the  patrons  of 
husbandry  during  their  annual  session  to  be  held  in  tins  state  in  the  year 
eighteen  hundred  and  eighty-nine,  said  commissioners  to  receive  no  pay  for 
their  services,  but  to  be  reimbursed  for  their  actual  expenses  incurred  in  con- 
nection with  the  performance  of  their  duties  as  such  commissioners. 


540  GENERAL  LAWS. 

Commissioners  to  draio  appropriation  and  render  statement  to  controller. 

Sec.  2.  The  said  commissioners  are  hereby  empowered  to  draw  from  the 
state  treasury  the  amount  hereby  appropriated,  and  shall,  at  the  close  of  said 
session  of  the  grange,  render  to  the  controller  an  itemized  statement  of  the 
moneys  expended,  together  with  the  properly  receipted  bills  for  the  same; 
and  in  case  an  unexpended  balance  of  said  appropriation  shall  exist,  they 
shall  pay  the  same  into  the  state  treasury. 
Organization  of  board. 

Sec.  3.  Sixty  days  before  the  meeting  of  said  grange  the  board  hereby 
created  shall  meet  in  the  city  of  Sacramento  and  shall  organize,  and  shall 
elect  one  of  their  members  president  and  another  one  secretary  of  said  board; 
and  said  board  as  a  body  shall  act  as  an  auditing  committee  to  pass  upon 
all  bills  presented  for  payment. 
Appropriation. 

Sec.  4.  The  sum  of  ten  thousand  dollars  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  for  the  purposes 
of  this  act.  The  controller  shall  draw  his  warrant  for  the  same,  and  the 
treasurer  shall  pay  it. 

Sec.  5.     This  act  shall  take  effect  immediately. 

HUMBOLDT    BAY. 

An  Act  to  grant  to  the  United  States  certain  tide-lands  belonging  to  the  state  of 

California,  for  the  purpose  of  improving  the  harbor  of  Humboldt  Bay. 

[Approved  March  9,  1887;  1887,  59.] 

Governor  directed  to  convey  lands — Improvement — Entrance  to  Humboldt  Bay. 

Section  1,  For  the  purpose  of  enabling  the  government  of  the  United 
States  to  construct  a  breakwater,  and  otherwise  improve  the  entrance  to 
Humboldt  Bay,  the  state  of  California  hereby  grants  to  the  government  of 
the  United  States  certain  tide-lands  hereinafter  described;  and  the  governor 
of  the  state  is  hereby  authorized  and  directed  to  cause  to  be  executed  a  patent 
from  the  state  of  California  conveying  said  lands  to  the  United  States. 
Description  of  lands  to  be  conveyed  to  United  States. 

Sec.  2.  The  lands  referred  to  in  section  one  of  this  act  are  located  in 
Humboldt  County,  and  described  as  follows:  Beginning  at  the  southwest  cor- 
ner of  the  northwest  quarter  of  section  seven,  townshij)  four,  range  one  west, 
Humboldt  meridian,  and  running  north  seven  and  twenty-two  one  hundredths 
chains,  to  the  high-water  line;  thence  north  sixty-seven  degrees  forty  minutes 
east,  sixteen  and  sixty-one  one  hundredths  chains;  thence  north  fifty-seven 
degrees  west,  nine  chains;  thence  north  seventy-six  degrees  forty  minutes 
east,  twelve  chains;  thence  south  eighty-four  degrees  fifty-five  minutes  east, 
eleven  chains;  thence  north  seventy-two  degrees  twenty  minutes  east,  four- 
teen chains;  thence  south  seventy-three  degrees  thirty-two  minutes  east,  five 
chains;  thence  south  twenty-two  degrees  fifty-five  minutes  west,  two  chains; 
thence  south  twenty-six  degrees  twenty- five  minutes  west,  eight  and  fifty  one 
hundredths  chains;  thence  north  thirty-three  degrees  twenty  minutes  west, 
to  the  high-water  line;  thence  north  twenty-three  degrees  seventeen  minutes 
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east,  five  and  fifteen  one  hundredths  chains;  thence  north  fifteen  degrees 
west,  four  and  fifty-four  one  hundredths  chains;  thence  south  eighty-two  de- 
grees twenty-five  minutes  west,  twenty-five  and  forty-five  one  liundredths 
chains,  to  the  point  of  beginning,  and  containing  twenty-four  and  twenty-five 
one  hundredths  acres,  more  or  less. 

Sec.  3.     This  act  shall  take  effect  immediately. 

An  Act  to  grant  to  the  United  States  certain  tide-lands  belonrjing  to  the  state  of 
Calif ornia,  for  the  purpose  of  improving  the  harbor  of  Humboldt  Bay. 
[Approved  March  15,  18S9;  1889,  201.] 
Grant  of  tide-lands  to  United  States  government  to  improve  Humboldt  Bay. 

Section  1.  For  the  purpose  of  enabling  the  government  of  the  United 
States  to  construct  a  breakwater,  and  otherwise  improve  the  entrance  to 
Humboldt  Bay,  the  state  of  California  hereby  grants  to  the  government  of 
the  United  States  certain  tide-lands  hereinafter  described;  and  the  governor 
of  the  state  is  hereby  authorized  and  directed  to  cause  to  be  executed  a 
patent  from  the  state  of  California  conveying  said  lands  to  the  United  States. 
Description  of  lands. 

Sec.  2.  The  lands  referred  to  in  section  one  of  this  act  are  located  in 
Humboldt  County,  California,  and  described  as  follows:  Beginning  at  a 
granite  monument  marked  U.  S.  E.  1,  on  the  high-water  line  of  the  Pacific 
Ocean,  situated  north  seven  and  twenty-two  hundredths  chains;  thence 
south  sixty-seven  degrees  forty  minutes  east,  sixteen  and  sixty-one  hun- 
dredths chains  from  the  southwest  corner  of  the  northwest  quarter  of  section 
seven,  township  four  north,  range  one  west,  Humboldt  meridian,  and  run- 
ning north  fifty-seven  degrees  west,  nine  chains;  thence  north  seventy-six 
degrees  forty  minutes  east,  twelve  chains;  thence  south  eighty-four  degrees 
fifty-five  minutes  east,  eleven  chains;  thence  north  seventy-two  degrees  twenty 
minutes  east,  fourteen  chains;  thence  south  seventy-three  degrees  thirty- 
two  minutes  east,  five  chains;  thence  south  twenty-two  degrees  fifty-five 
minutes  west,  ten  chains;  thence  south  twenty-six  degrees  twenty-five 
minutes  west,  eight  and  fifty  hundredths  chains;  thence  north  thirty-three 
degrees  twenty  minutes  west,  two  and  eleven  hundredths  chains,  to  a  granite 
monument  marked  U.  S.  E.  3;  thence  north  twenty-three  degrees  seventeen 
minutes  east,  five  and  fifteen  hundredths  chains,  to  a  granite  monument 
marked  U.  S.  E.  4;  thence  north  fifteen  degrees  west,  four  and  fifty-four 
hundredths  chains;  thence  south  eighty-two  degrees  twenty-five  minutes 
west,  twenty-five  and  forty-five  hundredths  chains,  to  the  point  of  beginning, 
and  containing  twenty-four  and  twenty-five  one  hundredths  acres,  more  or  less. 

Sec.  3.     This  act  aJiall  take  effect  immediately. 

INFANTS. 

An  Act  to  regulate  the  hours  of  labor  and  employment  of  minors. 
[Approved  February  8,  1889;  1880,  4.] 
Emplo'i/ment  of  minors. 

Section  1.  No  minor  under  the  age  of  eighteen  shall  be  employed  in  labor- 
ing in  any  manufacturing,  mechanical,  or  mercantile  establishment,  or  other 
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place  of  labor,  more  than  ten  hours  in  one  day,  except  when  it  is  necessary 
to  make  repairs  to  prevent  the  interruption  of  the  ordinary  running  of  the 
machinery,  or  when  a  different  apportionment  of  the  hours  of  labor  is  made 
for  the  sole  purpose  of  making  a  shorter  day's  work  for  one  day  of  the  week; 
and  in  no  case  shall  the  hours  of  labor  exceed  sixty  hours  in  a  week. 
Age  of  minor  to  be  recorded. 

Sec.  2.  No  child  under  ten  years  of  age  shall  be  employed  in  any  factory, 
workshop,  or  mercantile  establishment;  and  every  minor  under  sixteen  years 
of  age  when  so  employed  shall  be  recorded  by  name  in  a  book  kept  for  the 
purpose,  and  a  certificate  (duly  verified  by  his  or  her  parent  or  guardian,  or 
if  the  minor  shall  have  no  parent  or  guardian,  then  by  such  minor,  stating 
age  and  place  of  birth  of  such  minor)  shall  be  kept  on  file  by  the  employer, 
■which  book  and  which  certificate  shall  be  produced  by  him  or  his  agent  at 
the  requirement  of  the  commissioner  of  the  bureau  of  labor  statistics. 
Notice  of  hours  of  labor  to  be  posted. 

Sec.  3.  Every  person  or  corporation  employing  minors  under  sixteen  years 
of  age  in  any  manufacturing  establishment  shall  post,  and  keep  posted,  in  a 
conspicuous  place  in  every  room  where  such  help  is  employed,  a  printed 
notice  stating  the  number  of  hours  per  day  for  each  day  of  the  week  required 
of  such  persons,  and  in  every  room  where  minors  under  sixteen  years  of  age 
are  employed,  a  list  of  their  names,  with  their  ages. 
Violation  and  penalty. 

Sec.  4.  Any  person  or  corporation  that  knowingly  violates  or  omits  to 
comply  with  any  of  the  foregoing  provisions  of  this  act,  or  who  knowingly 
employs,  or  suffers  or  permits  any  minor  to  be  employed,  in  violation  thereof, 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  two  hundred  dollars  for  each  and  every  offense. 
Duty  of  commissioner. 

Sec.  5.  It  shall  be  the  duty  of  the  commissioner  of  the  bureau  of  labor 
statistics  to  enforce  the  provisions  of  this  act. 

Sec.  6.  This  act  shall  take  efiect  and  be  in  force  from  and  after  its 
passage. 

INTOXICANTS. 

An  Act  to  prevent  the  sale  of  intoxicating  liquors  to  persons  addicted  to  the  inor- 
dinate use  of  intoxicating  liquors. 
[Approved  March  19,  1889;  1889,  352.] 
To  prohibit  furnishing  liquor  to  person  inordinately  using  it. 

Section  1.  Any  person  who,  after  receiving  notice  that  a  person  named 
in  said  notice  is  addicted  to  the  inordinate  use  of  intoxicating  liquors,  should 
the  person  named  in  said  notice  be  so  addicted,  shall  thereafter,  within  a 
period  of  twelve  months,  furnish  to  said  person  so  addicted  to  the  inordinate 
use  of  intoxicating  liquors  any  spirituous  liquors,  wines,  or  intoxicating  or 
malt  liquors,  shall  be  guilty  of  a  misdemeanor,  and  punishable  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by  fine  not  exceeding 
two  hundred  dollars,  or  by  both  such  fine  and  imprisonment.  Said  notice 
Bhall  be  in  writing,  and  may  be  given  by  any  adult  member  of  the  family  of 
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Baid  person  so  addicted  to  the  inordinate  use  of  intoxicating  liquors,  or  by 
any  adult  relative  of  said  person  so  addicted  to  the  inordinate  use  of  said  in- 
toxicating liquors. 

Not  to  apply  to  physicians. 

Sec.  2.  The  provisions  of  this  act  shall  not  prohibit  any  regularly  licensed 
physician  from  furnishing  or  prescribing  said  liquors  in  case  of  sickness. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

LABOR    STATISTICS. 

An  Act  to  amend  an  act  entitled  ^^An  Act  to  establish  and  support  a  bureau  of 

labor  statistics"  approved  March  S,  1888. 

[Approved  February  8,  1889;  1889,  6.] 

Section  1.     Section  seven   (7)   of  "An  act  to  establish  and    support  a 
bureau  of   labor  statistics,"  approved  March  third,  eighteen    hundred  and 
eighty-three,  is  hereby  amended  so  as  to  read  as  follows:  — 
Power  of  commissioner. 

Section  7.  The  commissioner  shall  have  power  to  send  for  persons  and 
papers  whenever  in  his  opinion  it  is  necessary,  and  he  may  examine  wit- 
nesses under  oath,  being  hereby  qualified  to  administer  the  same  in  the  per- 
formance of  his  duty,  and  the  testimony  so  taken  must  be  filed  and  preserved 
in  the  office  of  said  commissioner;  he  shall  have  free  access  to  all  places 
and  works  of  labor,  and  any  principal,  owner,  operator,  manager,  or  lessee  of 
any  mine,  factory,  workshop,  warehouse,  manufacturing  or  mercantile  estab- 
lishment, or  any  agent  or  employee  of  such  principal,  owner,  operator,  man- 
ager, or  lessee,  who  shall  refuse  to  said  commissioner,  or  his  duly  authorized 
representative,  admission  therein,  or  who  shall,  when  requested  by  him,  will- 
fully neglect  or  refuse  to  furnish  to  him  any  statistics  or  information  pertain- 
ing to  his  lawful  duties,  which  may  be  in  the  possession  or  under  the  control 
of  said  principal,  owner,  operator,  lessee,  manager,  or  agent  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred  dollars. 

Sec.  2.     A  new  section  shall  be  added  to  said  law,  to  be  known  as  section 
eight,  which  shall  read  as  follows:  — 
Information  to  be  confidential —  Violation  of  and  penalty. 

Section  8.  No  use  shall  be  made  in  the  reports  of  the  bureau  of  the  names 
of  individuals,  firms,  or  corporations  supplying  the  information  called  for 
by  this  act,  such  information  being  deemed  confidential,  and  not  for  the  pur- 
pose of  disclosing  any  person's  affiiiirs;  and  any  agent  or  employee  of  said 
bureau  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  to  exceed  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  to  exceed  six 
months. 

Sec  3.  Section  eight  (8)  of  said  law  is  hereby  changed  to  section  nine, 
and  is  amended  so  as  to  read  as  follows:  — 

Deputy,  powers  of — Agents. 

Section  9.  The  commissioner  shall  appoint  a  deputy,  who  shall  have  the 
same  powers  as  the  said  commissioner,  and  such  agents  or  assistants,  not 
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exceeding  three,  as  he  may  from  time  to  time  requii'e,  at  such  a  rate  ot  wages 
as  he  may  prescribe,  but  paid  rate  must  not  exceed  four  dollars  per  day  and 
actual  traveling  expenses  for  each  person  while  employed;  he  shall  procure 
rooms  necessary  for  offices,  at  a  rent  not  to  exceed  fifty  dollars  per  month. 

Sec.  4.     Section  nine  (9)  of  said  law  is  hereby  changed  to  section  ten,  and 
is  amended  so  as  to  read  as  follows:  — 
Salaries — Expenses. 

Section  10.  The  salary  of  the  commissioner  shall  be  three  thousand  dol- 
lars per  annum,  and  the  salary  of  the  deputy  commissioner  shall  be  eighteen 
hundred  dollars  per  annum,  to  be  audited  by  the  controller  and  paid  by  the 
state  treasurer,  in  the  same  manner  as  other  state  officers;  there  shall  also 
be  allowed  a  sum  not  to  exceed  forty-five  hundred  dollars  per  annum  for  the 
salaries  of  agents  or  assistants,  for  traveling  expenses,  and  for  other  con- 
tingent expenses  of  the  bureau. 

Sec.  5.     Section  ten  (10)  of  said  law  is  hereby  repealed. 

MONTEREY. 

An  Act  to  repeal  an  act  entitled  "  An  Act  to  incorporate  the  city  of  Monterey,^* 

approved  May  11,  1853,  and  acts  amendatory  thereof,  approved   March  4) 

1857,  April  18,  1862,  and  April  2,  1866. 

[Approved  March  16,  1889;  1889,  227.] 
Repealing  act  incorporating  city  of  Monterey. 

Section  1.  An  act  entitled  "  An  Act  to  incorporate  the  city  of  Monterey," 
approved  May  eleventh,  one  thousand  eight  hundred  and  fifty-three,  and  the 
acts  amendatory  thereof,  approved  March  fourth,  one  thousand  eight  hundred 
and  fifty-seven,  April  eighteenth,  one  thousand  eight  hundred  and  sixty-two, 
and  April  second,  one  thousand  eight  hundred  and  sixty-six,  are  hereby  re- 
pealed. 

Sec.  2.  This  act  shall  take  efiect  and  be  in  force  from  and  after  its  pas- 
sage. 

POLICE  INSURANCE. 

An  Act  to  create  a  police  relief,  health,  and  life  insurance  and  pension  fund  in 
the  several  counties,  cities  and  counties,  cities,  and  towns  of  the  state. 
[Approved  March  4,  1889;  1889,  56.] 
Creation  of  police  relief  and  pension  fund. 

Section  1.  The  chairman  of  the  board  of  supervisors  of  the  county,  city 
and  county,  city,  or  incorporated  town  in  which  there  is  no  board  of  police 
commissioners,  the  treasurer  of  the  county,  and  the  chief  of  police,  and  their 
successors  in  office,  are  hereby  constituted  a  board  of  trustees  of  the  police 
relief  and  pension  fund  of  the  police  department,  to  provide  for  the  disburse- 
ment of  the  same,  and  to  designate  the  beneficiaries  thereof  as  hereinafter 
directed,  which  board  shall  be  known  as  the  board  of  police  pension  fund 
commissioners.  Where  there  is  in  any  county,  city  and  county,  city,  or  town 
a  board  of  police  commissioners,  then  the  chairman  of  such  body  shall  be 
a  member  of  said  police  pension  fund  commissioners,  in  lieu  of  the  chairman 
of  the  board  of  supervisors. 
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Organization  of  hoard  of. 

Sec.  2.  They  shall  organize  as  such  board  by  choosing  one  of  their  number 
as  chairman,  and  by  appointing  a  secretary.  The  county  treasurer  shall  be 
ex  officio  treasurer  of  said  fund.  Such  board  of  trustees  shall  have  charge 
of  and  administer  said  fund,  and  to  order  payments  therefrom  in  pursuance 
of  the  provisions  of  this  act.  They  shall  report,  annually,  in  the  month  of 
June,  to  the  board  of  supervisors,  the  condition  of  the  police  relief  and  pen- 
sion fund,  and  the  receipts  and  disbursements  on  account  of  the  same,  with 
a  full  and  complete  list  of  the  beneficiaries  of  said  fund  and  the  amounts 
paid  them. 

Who  entitled  to  receiyf  pensions. 

Sec.  3.  Whenever  any  person,  at  the  taking  effect  of  this  act,  or  there- 
after, shall  have  been  duly  appointed  and  sworn,  and  have  served  for  the 
period  of  twenty  years  or  more  as  a  member  in  any  capacity  or  any  rank 
whatever  of  the  regularly  constituted  police  department  of  any  such  county, 
city  and  county,  city,  or  town  which  may  be  hereafter  subject  to  the  pro- 
visions of  this  act,  said  board  shall  be  empowered  to  order  and  direct  that 
Kuch  person  shall,  after  becoming  sixty  years  of  age,  and  his  service  in  such 
police  department  shall  have  ceased,  be  paid  from  such  fund  a  yearly  pension 
equal  to  one  half  the  amount  of  salary  attached  to  the  rank  which  he  may 
have  held  in  said  police  department  for  one  year  next  preceding  the  expira- 
tion of  said  term  of  twenty  years. 
When  may  be  retired. 

Sec.  4.  Whenever  any  person,  while  serving  as  a  policeman  in  any  such 
county,  city  and  county,  city,  or  town,  shall  become  physically  disabled 
while  in,  and  in  consequence  of,  the  performance  of  his  duty  as  such  police- 
man, said  board  may  upon  his  written  request,  or  without  such  request  if  it 
deem  it  for  the  good  of  said  police  force,  retire  such  person  from  active  ser- 
vice, and  order  and  direct  that  he  be  paid  from  said  fund  a  yearly  pension 
equal  to  one  half  the  amount  of  the  salary  attached  to  the  rank  which  he 
may  have  held  on  such  police  force  preceding  such  retirement;  inovided,  that 
whenever  such  disability  shall  cease  such  pension  shall  cease,  and  such  per- 
son shall  be  restored  to  active  service  at  the  same  salary  he  received  at  the 
time  of  his  retirement. 

Evidence  of  disability  to  be  filed. 

Sec.  5.  No  person  shall  be  retired,  as  provided  in  the  next  preceding  sec- 
tion, or  receive  any  benefit  from  said  fund,  unless  there  shall  be  filed  with 
said  board  certificates  of  his  disability,  which  certificates  shall  be  subscribed 
and  sworn  to  by  said  person,  and  by  the  county,  city  and  county,  city,  or 
town  physician  (if  there  be  one),  and  two  regularly  licensed  practicing 
physicians  of  such  county,  city  and  county,  city,  or  town,  and  such  board 
may  require  other  evidence  of  disability  before  ordering  such  retirement  and 
payment  as  aforesaid. 

Pension  to  family. 

Sec.  6.  Whenever  any  member  of  the  police  department  of  such  county, 
city  and  county,  city,  or  town  shall  lose  his  life  while  in  the  performance  of 
his  duty,  leaving  a  widow,  or  child  or  children  under  the  age  of  sixteen  years, 
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then  upon  satisfactory  proof  of  such  facts  made  to  it,  such  board  shall  order 
and  direct  that  a  yearly  pension,  equal  to  one  third  the  amount  of  the  salary 
attached  to  the  rank  which  such  member  held  in  said  police  department  at 
the  time  of  his  death,  shall  be  paid  to  such  widow  during  her  life,  or  if  no 
widow,  then  to  the  child  or  children,  until  they  shall  be  sixteen  years  of  age; 
provided,  if  such  widow,  or  child  or  children,  shall  marry,  then  such  person 
60  marrying  shall  thereafter  receive  no  further  pension  from  such  fund. 

Same. 

Sec.  7.  Whenever  any  member  of  the  police  department  of  such  county, 
city  and  county,  city,  or  town  shall,  after  ten  years  and  less  than  twenty 
years  of  service,  die  from  natural  causes,  then  his  widow  or  children,  or  if 
there  be  no  widow  or  children  then  his  mother  or  unmarried  sisters,  shall  be 
entitled  to  the  sum  of  one  thousand  dollars  from  such  fund. 

Me-examination. 

Sec.  8.  Any  person  retired  for  disability  under  this  act  may  be  sum- 
moned before  the  board  herein  provided  for  at  any  time  thereafter,  and  shall 
submit  himself  thereto  for  examination  as  to  his  fitness  for  duty,  and  shall 
abide  the  decision  and  order  of  such  board  with  reference  thereto;  and  all 
members  of  the  police  force  who  may  be  retired  under  the  provisions  of  this 
act  shall  report  to  the  chief  of  police  of  the  county,  city  and  county,  city,  or 
town  where  so  retired,  on  the  first  Mondays  of  April,  July,  October,  and  Jan- 
uary of  each  year;  and  in  cases  of  great  public  emergency  may  be  assigned 
to  and  shall  perform  such  duty  as  said  chief  of  police  may  direct;  and  such 
persons  shall  have  no  claim  against  the  county,  city  and  county,  city,  or 
town  for  payment  for  such  duty  so  performed. 

Forfeiture  of  pension. 

Sec.  9.  When  any  person  who  shall  have  received  any  benefit  from  said 
fund  shall  be  convicted  of  any  felony,  or  shall  become  an  habitual  drunkard, 
or  shall  become  a  non-resident  of  this  state,  or  shall  fail  to  report  himself  for 
examination  for  duty  as  required  herein,  unless  excused  by  the  board,  or 
shall  disobey  the  requirements  of  said  board  under  this  act,  in  respect  to 
said  examination  or  duty,  then  such  board  shall  order  that  such  pension 
allowance  as  may  have  been  granted  to  such  person  shall  immediately  cease, 
and  such  person  shall  receive  no  further  pension,  allowance,  or  benefit  under 
this  act. 

Heelings  and  duties  of  hoard. 

Sec.  10.  The  board  herein  provided  for  shall  hold  quarterly  meetings  on 
the  first  Mondays  of  April,  July,  October,  and  January  of  each  year,  and 
upon  the  call  of  its  president;  it  shall  biennially  select  from  its  members  a 
president  and  secretary;  it  shall  issue  warrants,  signed  by  its  president  and 
secretary,  to  the  persons  entitled  thereto  of  the  amount  of  money  ordered 
paid  to  such  persons  from  such  fund  by  said  board,  which  warrant  shall 
state  for  what  purpose  such  payment  is  to  be  made;  it  shall  keep  a  record 
of  all  its  proceedings,  which  record  shall  be  a  public  record;  it  shall,  at  each 
quarterly  meeting,  send  to  the  treasurer  of  the  county,  city  and  county,  city, 
or  town,  and  to  the  auditor  of  such  county,  city  and  county,  city,  or  town,  a 
written  or  printed  list  of  ail  persons  entitled  to  payment  from  the   fund 
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herein  provided  for,  stating  the  amount  of  such  paj'ments  and  for  what 
granted,  which  list  shall  be  certified  to  and  signed  by  the  president  and 
secretary  of  such  board,  attested  under  oath.  The  auditor  shall  thereupon 
enter  a  copy  of  said  list  upon  a  book  to  be  kept  for  that  purpose,  and  which 
shall  be  known  as  the  police  relief  and  pension  fund  book.  When  such  list 
has  been  entered  by  the  auditor,  he  shall  transmit  the  same  to  the  board  of 
supervisors,  or  other  governing  authority  of  such  county,  city  and  county, 
city,  or  town,  which  board  or  authority  shall  order  the  payment  of  the 
amounts  named  therein  out  of  the  police  relief  and  pension  fund.  A  major- 
ity of  all  the  members  of  said  board  herein  provided  for  shall  constitute  a 
quorum,  and  have  power  to  transact  business. 

Sec.  11.  The  board  herein  provided  for  shall,  in  addition  to  other  powers 
herein  granted,  have  power, — 

First — To  compel  witnesses  to  attend  and  testify  before  it,  upon  all  mat- 
ters connected  with  the  operation  of  this  act,  in  the  same  manner  as  is  or 
may  be  provided  by  law  for  the  taking  of  testimony  before  notaries  public; 
and  its  president,  or  any  member  of  said  board,  may  administer  oaths  to 
such  witnesses. 

Second  — To  appoint  a  secretary,  and  to  provide  for  the  payment  from  said 
fund  of  all  its  necessary  expenses,  including  secretary  hire  and  printing; 
provided,  that  no  compensation  or  emolument  shall  be  paid  to  any  member 
of  said  board  for  any  duty  required  or  performed  under  this  act. 

Third  —  To  make  all  needful  rules  and  regulations  for  its  guidance,  in  con- 
formity with  the  provisions  of  this  act. 

Sec.  12.  The  board  of  supervisors,  or  other  governing  authority,  of  any 
county,  city  and  county,  city,  or  town,  shall,  for  the  purposes  of  said  police  re- 
lief and  pension  fund  hereinbefore  mentioned,  direct  the  payment  annually, 
and  when  the  tax  levy  is  made,  into  said  fund,  of  the  following  moneys:  — 

First  —  Not  less  than  five  nor  more  than  ten  per  centum  of  all  moneys  col- 
lected and  received  from  licenses  for  the  keeping  of  places  wherein  spirituous, 
malt,  or  other  intoxicating  liquors  are  sold. 

Second  —  One  half  of  all  moneys  received  from  taxes  or  from  licenses  upon 
dogs. 

Third  —  All  moneys  received  from  fines  imposed  upon  the  members  of  the 
police  force  of  said  county,  city  and  county,  city,  or  town,  for  violation  of  the 
rules  and  regulations  of  the  police  department. 

Fourth  —  All  proceeds  of  sales  of  unclaimed  property. 

Fifth  —  Not  less  than  one  fourth  nor  more  than  one  half  of  all  moneys  re- 
ceived from  licenses  from  pawnbrokers,  billiard-hall  keepers,  second-liand 
dealers,  and  junk  stores. 

Sixth  —  All  moneys  received  from  fines  for  carrying  concealed  weapons. 

Seventh  —  Twenty-five  per  centum  of  all  fines  collected  in  money  for  viola- 
tion of  county,  city  and  county,  city,  or  town  ordinances. 

Eighth  —  All  rewards  given  or  paid  to  members  of  such  police  force,  except 
such  as  shall  be  excepted  by  the  chief  of  police. 

Ninth  —  The  treasurer  of  any  county,  city  and  county,  city,  or  town  shall 
retain  from  the  pay  of  each  member  of  police  department  the  sum  of  two 
dollars  per  month,  to  be  forthwith  paid  into  said  police  relief  and  pension 
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fund,  and  no  other  or  further  retention  or  deduciion  shall  be  made  from  such 
pay  for  any  other  fund  or  purpose  whatever. 
Mergement  of  other  insurance  funds. 

Sec.  13.  Any  police  life  and  health  insurance  fund,  or  any  fund  provided 
by  law,  heretofore  existing  in  any  county,  city  and  county,  city,  or  town,  for 
the  relief  or  pensioning  of  police  officers,  or  their  life  or  health  insurance,  or 
for  the  payment  of  a  sum  of  money  on  their  death,  shall  be  merged  with, 
paid  into,  and  constitute  a  part  of  the  fund  created  under  the  provisions  of 
this  act;  and  no  person  who  has  resigned  or  been  dismissed  from  said  police 
department  shall  be  entitled  to  any  relief  from  such  fund;  provided,  that  any 
person  who,  within  one  year  prior  to  the  passage  of  this  act,  has  been  dis- 
missed from  the  police  department  for  incompetency  or  inefficiency,  and 
which  incompetency  or  ineflSciency  was  caused  solely  by  sickness  or  disabil- 
ity contracted  or  suffered  while  in  service  as  a  member  thereof,  and  who  has, 
prior  to  said  dismissal,  served  for  twelve  or  more  years  as  such  member,  shall 
be  entitled  to  all  the  benefits  of  this  act 
Eeports. 

Sec.  14.  On  the  last  day  of  June  of  each  year,  or  as  soon  thereafter  as 
practicable,  the  auditor  of  such  county,  city  and  county,  city,  or  town  shall 
make  a  report  to  the  board  of  supervisors,  or  other  governing  authority  of 
such  county,  city  and  county,  city,  or  town,  of  all  moneys  paid  out  on  ac- 
count of  said  fund  during  the  previous  j'^ear,  and  of  the  amount  then  to  the 
credit  of  the  police  relief  and  pension  fund,  and  all  surplus  of  said  fund  then 
remaining  in  said  fund  exceeding  the  average  amount  per  year  paid  out  on  ac- 
count of  said  fund  during  the  three  years  next  preceding,  shall  be  transferred 
to  and  become  a  part  of  the  general  fund  of  every  such  county,  city  and  county, 
city,  or  town,  and  no  longer  under  the  control  of  said  board,  or  subject  to  its 
order.  Payments  provided  for  in  this  act  shall  be  made  quarterly,  upon 
proper  vouchers. 

Sec.  15.  All  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  16.    This  act  shall  take  effect  from  and  after  ils  pas:agc. 


PUBLIC    PARKS. 

An  Act  to  provide  for  the  maintenance  and  support  of  ihe  public  parks  hereto- 
fore created  within  the  various  cities  and  cities  and  counties  of  the  state,  and 
to  amend  the  existing  acts  in  relation  thereto. 

[Approved  March  14,  1889;  1889,  143.] 
Maintenance  of  public  parks. 

Section  1.  All  lands,  parks,  highways,  and  avenues  in  any  city  or  city  and 
county  of  this  state,  which  have  been  heretobefore  set  apart  bylaw  as  and  for 
public  parks,  and  which  have  been  placed  under  the  management  or  control  of  a 
board  or  of  boards  of  park  commissioners,  shall  hereafter  remain  and  continue 
to  be  public  parks,  and  subject  to  the  management  and  control  of  the  board  or 
boards  of  park  commissioners  of  said  respective  cities  or  cities  and  counties, 
in  the  manner  specified  in  this  act;  and  such  board  or  boards  of  park  com- 


GENERAL  LAWS.  549 

missioners,  and  the  members  thereof,  shall  be  appointed  and  constituted  in 
the  manner  and  for  the  terms  and  shall  have  the  qualifications  set  forth  in 
this  act. 

Appointvient  of  park  commissioners. 

Sec.  2.  Every  such  board  of  park  commissioners  shall  consist  of  three 
persons,  who  shall  be  appointed  by  the  governor  of  the  state,  and  shall  hold 
their  offices  for  four  years,  respectively,  and  shall  receive  no  compensation 
for  their  services.  In  case  of  a  vacancy  in  the  membership  of  such  board, 
the  same  shall  be  filled  by  an  appointee  of  the  remaining  members  of  the 
board,  for  the  residue  of  the  term  then  vacant;  but  all  vacancies  occasioned 
by  the  expiration  of  the  term  of  office  of  any  member  of  such  board,  or  by 
the  failure  or  neglect  to  qualify  of  any  person  appointed  to  such  board  by  the 
governor,  shall  be  filled  by  the  governor  by  the  appointment  of  a  new  mem- 
ber. Each  member  of  every  board  of  park  commissioners  shall  be  a  free- 
holder, and  a  resident,  of  the  city  or  city  and  county  in  which  the  board  of 
which  he  is  a  member  is  to  act.  The  governor  of  the  state  shall  issue  a  com- 
mission to  every  such  commissioner  appointed  by  him;  and  each  such  com- 
missioner shall,  within  twenty  days  after  receipt  thereof,  take  and  subscribe 
the  oath  of  office  prescribed  by  law.  In  every  such  board  of  park  commis- 
sioners two  members  of  the  board  shall  constitute  a  quorum  for  the  transac- 
tion of  business;  and  the  concurrent  action  of  two  members  of  such  board 
shall  be  sufficient  to  enable  the  said  board  to  make  any  contracts  pertaining 
to  the  park  or  parks  under  the  control  of  such  board,  or  to  draw  or  expend 
any  moneys  which  shall  have  been  lawfully  appropriated  or  set  apart  for  the 
support  of  such  park  or  parks,  or  which  shall  constitute  any  portion  of  the 
funds  legally  applicable  to  the  support  of  the  same. 

Powers. 

Sec.  3.  Every  such  board  of  park  commissioners  shall  have  the  full  and 
exclusive  power  to  govern,  manage,  and  direct  the  parks,  avenues,  and  grounds 
which  have  been  or  shall  be  placed  under  its  care  and  charge;  to  lay  out, 
regulate,  and  improve  the  same;  to  employ  and  appoint  such  laborers  and 
superintendents,  clerks,  surveyors,  engineers,  and  other  officers  and  assistants 
as  to  said  board  shall  seem  necessary  for  the  proper  management  of  the  said 
parks  and  of  its  affairs;  to  prescribe  and  fix  the  duties,  authority,  and  com- 
pensation of  such  appointees  and  employees;  and  to  have  the  management 
and  disbursement  of  all  funds  legally  appropriated  or  provided  for  the  sup- 
port of  said  parks  and  grounds;  provided,  that  no  money  shall  for  any  of  said 
purposes  be  paid  out  of  the  treasury  of  any  city  or  city  and  county,  except 
upon  warrants  duly  signed  by  a  majority  of  the  board  of  park  commissioners 
thereof,  and  duly  audited  by  the  auditor  of  such  city  or  city  and  county. 

Not  to  he  interested  in  contract  or  work. 

Sec.  4.  It  shall  be  a  felony  for  any  park  commissioner  to  be  interested, 
directly  or  indirectly,  in  any  contract  or  work  of  any  kind  connected  with 
the  park  or  grounds  under  the  control  of  the  board  of  which  he  shall  be  a 
member;  and  it  shall  be  the  duty  of  any  commissioner  or  other  person  who 
shall  know  or  be  informed  of  the  violation  of  the  section  forthwith  to  report 
the  same  to  the  governor,  who  shall  hear  the  allegations  and  proofs  in  regard 
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thereto;  and  if,  after  such  hearing,  he  shall  be  satisfied  of  the  truth  of  said 
charge,  he  shall  immediately  remove  the  commissioner  who  has  been  guilty 
of  the  offense. 
Reports. 

Sec.  5.  Every  such  board  of  park  commissioners  shall  semi-annually,  and 
on  the  second  Monday  of  January  and  July  of  each  year,  make  to  the  legis- 
lature of  the  state,  and  to  the  board  of  supervisors  or  other  municipal  council 
of  the  city  or  city  and  county  in  which  such  board  shall  be  acting,  a  full 
report  of  the  proceedings,  and  a  detailed  statement  of  its  receipts  and  ex- 
penditures. 

Power  to  lease. 

Sec.  6.  It  shall  be  lawful  for  every  such  board  of  park  commissioners  to 
let  cr  lease  any  portion  of  the  grounds  or  parks  under  their  control,  for  terms 
not  exceeding  three  years,  until  the  grounds  so  leased  shall  be  required  for 
the  improvement  of  such  parks  or  for  public  use  as  a  part  thereof.  All  moneys 
realized  from  such  leases  shall  be  paid  into  the  treasury  of  the  city  or  city 
and  county  in  which  such  parks  shall  be  situated,  and  shall  be  added  to  the 
funds  otherwise  appropriated  or  provided  for  the  support  of  such  parks. 

To  pass  ordinances. 

Sec.  7.  It  shall  be  lawful  for  every  such  board  of  park  commibsioners  to 
pass  and  adopt  such  ordinances  as  they  may  deem  necessary  for  the  regula- 
tion, use,  and  government  of  the  parks  and  grounds  under  their  supervision, 
not  inconsistent  with  the  laws  of  the  state  of  California.  Such  ordinances 
shall,  within  five  days  after  their  passage,  be  published  for  ten  days,  Sunday 
excepted,  in  a  daily  newspaper  published  in  the  city  or  city  and  county  in 
which  such  board  shall  be  acting,  to  be  selected  by  the  said  board.  All  per- 
sons violating  or  offending  against  any  such  ordinances  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  therefor  on  conviction  in  any 
court  of  competent  jurisdiction. 
Working  of  prisoners. 

Sec.  8.  Prisoners  over  the  age  of  twenty-one  years,  and  sentenced  to  hard 
labor  in  any  of  the  jails,  prisons,  houses  of  correction,  workhouses,  or  other 
penal  establishment  of  any  such  city  or  city  and  county,  may,  upon  the  re- 
quest and  requisition  of  the  board  of  park  commissioners  of  such  city  or  city 
and  county,  be  put  to  work  upon  the  parks  and  grounds  which  are  under  the 
control  of  such  board. 
Donations. 

Sec.  9.  Every  such  board  of  park  commissioners  is  authorized  and  em- 
powered to  accept  and  receive  donations  and  aid  from  individuals  and  corpo- 
rations, and  legacies  and  bequests  by  the  last  wills  of  deceased  persons,  for 
the  aid  or  improvement  of  the  parks  and  grounds  under  the  control  of  such 
board;  and  all  moneys  that  shall  be  derived  by  any  such  board  from  such 
donations,  legacies,  and  bequests  shall,  unless  otherwise  provided  by  the 
terms  of  such  gift,  legacy,  or  bequest,  be  deposited  in  the  treasury  of  the  city 
or  city  and  county  in  which  said  parks  and  grounds  shall  be  situated,  and 
shall  be  withdrawn  therefrom  and  paid  out  in  the  same  manner  as  is  pro- 
vided for  the  payment  of  moneys  legally  appropriated  for  the  support  and 
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improvements  of  such  parks  and  grounds;  provided^  however,  that  if  the 
moneys  derived  from  such  gifts,  bequests,  or  legacies  shall  at  any  time  ex- 
ceed in  amount  the  sum  necessary  for  immediate  expenditure  on  said  parks 
and  grounds,  or  if,  in  the  judgment  of  the  said  board  of  park  commissioners, 
it  should  be  advisable  to  invest  the  same,  or  a  part  thereof,  in  some  interest- 
bearing  or  productive  investment,  the  said  board  of  park  commissioners  are 
hereby  authorized  to  invest  the  said  moneys,  or  any  part  thereof,  in  interest- 
bearing  bonds  of  the  government  of  the  United  States,  or  of  the  state  of  Cali- 
fornia, and  thereafter  to  sell  and  dispose  of  said  bonds,  or  to  change  the  form 
of  said  investment,  as  to  said  board  shall  seem  best. 
Tax  levy. 

Sec.  10.  The  board  of  supervisors,  municipal  council,  or  other  legislative 
body  of  any  city  or  city  and  county  in  the  state  having  within  its  limits  parks 
or  grounds  under  the  control  and  management  of  a  board  of  park  commis- 
sioners, and  of  an  area  or  acreage  of  more  than  ten  acres,  is  hereby  authorized 
and  empowered  to  levy  and  collect  each  year,  in  the  mode  prescribed  by  law 
for  the  levy  and  collection  of  taxes,  a  tax  of  not  more  than  six  (6)  cents 
upon  each  one  hundred  dollars  assessed  valuation  of  taxable  property  within 
such  city  or  city  and  county,  for  the  purpose  of  preserving,  maintaining,  and 
improving  the  parks  and  grounds  under  the  control  of  such  board  of  park 
commissioners.  All  moneys  collected  and  arising  from  the  said  tax  shall  be 
paid  by  the  tax  collector,  or  other  officer  collecting  the  same,  into  the  treas- 
ury of  said  city  or  city  and  county,  and  shall  be  deemed  to  be  thereupon  ap- 
propriated and  set  apart  for  the  maintenance,  preservation,  and  improvement 
of  said  parks  and  grounds,  and  shall  be  paid  out  by  the  treasurer  upon  war- 
rants signed  by  a  majority  of  the  said  board  of  park  commissioners,  and 
audited  by  the  auditor  of  such  city  or  city  and  county. 
Debt  not  to  be  incurred. 

Sec.  11.  No  board  of  park  commissioners  shall  in  any  year  incur  any  debt 
or  liability,  nor  expend  any  money,  beyond  the  amount  of  moneys  legally 
applicable  during  such  year  to  the  support,  preservation,  and  improvement 
of  the  parks  and  grounds  under  the  control  of  such  board. 

Six.  12.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

Sec.  13.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SACRAMENTO. 

An  Act  to  amend  an  act  entitled  "An  Act  amendatory  of  and  supplemcniary  to 

an  act  approved  April  S5,  1863,  entitled  ^An  Act  to  incorporate  the  city  of 

Sacramento,'  "  approved  March  6,  1872. 

[Approved  ]\Iarch  14,  1889;  1889,  148.] 

Section  1.     Section  six  of  the  act,  the  title  of  which  is  recited  in  the  title 
hereof,  is  hereby  amended  so  as  to  read  as  follows  :  — 
Board  of  police  commissioners,  Sacramento  City. 

Section  6.  As  there  has  been  heretofore  since  the  first  day  of  April,  eigh- 
teen hundred  and  seventy-two,  there  shall  be  in  said  city  a  board  of  police 
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commissioners,  which  board  shall  consist  of  the  president  of  the  board  of 
trustees,  the  chief  of  police,  and  police  judge.  Any  two  of  said  commissioners 
shall  be  a  quorum  to  transact  business.  The  said  board  are  hereby  author- 
ized to  appoint  a  permanent  police  force  for  said  city,  which  they  shall  equip 
and  uniform  under  such  rules  and  regulations  as  they  may  from  time  to  time 
prescribe.  The  board  shall  have  the  power  to  remove  any  member  of  the  po- 
lice department  for  the  violation  of  any  rules  and  regulations  which  they  may 
make  and  promulgate  to  the  said  police  department,  or  for  other  good  cause; 
but  only  on  written  charges  preferred  against  and  served  upon  him,  and  upon 
a  public  trial  and  conviction  by  said  commissioners.  The  said  police  force 
shall  consist  of  a  captain  of  police,  and  such  number  of  policemen,  not  ex- 
ceeding thirty,  as  said  board  of  police  commissioners  may  deem  necessary  for 
the  protection  and  good  government  of  the  city.  The  chief  of  police  shall  re- 
ceive one  hundred  and  seventy-five  dollars  per  month,  the  captain  of  police 
one  hundred  and  twenty-five  dollars  per  month,  and  policemen  one  hundred 
dollars  per  month,  to  be  paid  monthly  from  the  city  treasury. 
Sec.  2.     This  act  shall  take  effect  immediately. 

An  Act  to  amend  section  six  of  an  act  entitled  ^^An  Act  to  provide  for  the  redemp- 
tion of  the  funded  indebtedness  of  the  city  of  Sacramento"  approved  March 

25  1872 

[Approved  March  9,  1887;  1887,  75.] 

Section  1.     Section  six  of  the  above-entitled  act  is  so  amended  as  to  read 
as  follows :  — 
Advertisement  for  bids,  where  opened — Letting  of  bids. 

Section  6.  The  advertisement  shall  sufiiciently  designate  the  time,  place, 
and  mode  of  putting  in  bids,  and  when  the  time  for  bidding  shall  have  ex- 
pired, the  bids  shall  be  opened  by  the  commissioners  of  the  funded  debt 
sinking  fund,  in  the  presence  of  the  trustees  of  the  city,  and  the  said  com- 
missioners shall,  in  the  presence  of  the  board  of  trustees,  proceed  to  examine 
the  bids  made,  and  ascertain  those  which  are,  in  their  opinion,  the  most 
favorable  to  the  interests  of  the  city,  and  accept  the  same,  or,  if  any  or  all 
the  bids  should  be  at  two  high  a  price,  the  commissioners  may  reject  all  or 
any  portion  of  such  bids;  provided,  that  no  bids  for  the  Sacramento  City 
bonds  shall  be  accepted  at  a  higher  price  than  par. 

An  Act  to  amend  sections  one,  five,  seven,  eight,  ten,  and  eleven  of  an  act  entitled 

"  An  Act  to  p>rovide  for  the  redemption  of  the  funded  indebtedness  of  the  city 

of  Sacramento,"  approved  March  25,  1872. 

[Approved  March  19,  1889;  1889,  325.] 

Section  1.  Section  first  of  said  act  is  so  amended  as  to  read  as  follows: — 
Redemption  of  funded  indebtedness  of  the  city  of  Sacramento. 

Section  1,  For  the  purpose  of  creating  a  fund  for  the  redemption  of  the 
funded  indebtedness  of  the  city  of  Sacramento,  the  board  of  trustees  of 
said  city  are  hereby  authorized  and  required  to  levy,  annually,  a  special  tax 
of  not  less  than  one  cent  and  not  exceeding  thirty-five  cents  on  each  one  hun- 
dred dollars  upon  all  the  taxable  property  within  the  limits  of  the  city,  which 
tax,  when  levied,  shall  be  collected  at  the  same  time  and  in  the  same  man- 
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ner  as  is  or  may  be  provided  by  law  for  the  collection  of  other  city  taxes,  and 
shall  be  used  and  paid  out  in  the  manner  hereinafter  provided. 

Sec.  2.     Section  five  of  the  above-entitled  act  is  so  amended  as  to  read  as 
follows: — 
Duty  of  commissioner  of  funded  debt  sinking  fund. 

Section  5.  It  shall  be  the  duty  of  the  commissioner  of  the  funded  debt 
sinking  fund  at  least  once  annually  to  advertise  for  sealed  proposals  for  the 
purchase  of  Sacramento  City  funded  bonds,  with  coupons  past  due  detached 
therefrom.  Such  advertisement  shall  be  published  for  such  length  of  time 
as  the  board  of  commissioners  shall  deem  best  for  the  interest  of  the  city; 
but  in  no  case  shall  such  advertisement  be  for  less  than  three  weeks,  or  in 
less  than  one  daily  paper  in  Sacramento  and  one  in  San  Francisco. 

Sec.  3,     Section  seven  of  the  above-entitled  act  is  so  amended  as  to  read 
as  follows: — 
Advertising  for  proposals. 

Section  7.  In  case  no  bids  are  made,  or  all  the  bids  are  rejected,  or  sucli 
portion  of  the  bids  as  to  leave  a  surplus  in  the  funded  debt  sinking  fund,  the 
commissioners  may  again  advertise  for  proposals,  either  in  the  manner  as 
first  advertised,  or  they  may  advertise  to  take  bonds  and  coupons  at  a  fixed 
schedule  price,  to  be  named  in  the  advertisement,  accepting  the  first  offers 
until  all  the  money  in  the  fund  is  exhausted. 

Sec.  4.     Section  eight  of  the  above-entitled  act  is  amended  so  as  to  read 
as  follows: — 
When  funds  may  he  invested  in  other  securities. 

Section  8.  If  at  any  time  after  any  advertisement  for  the  purchase  of  city 
bonds  and  coupons,  and  a  failure  to  receive  satisfactory  offers  sufiicient  to 
absorb  all  the  money  in  the  funded  debt  sinking  fund,  it  shall  be  the  opinion 
of  a  majority  of  the  commissioners  of  the  said  funded  debt  sinking  fund,  and 
also  a  majority  of  the  city  trustees,  that  it  will,  for  the  time  being,  be  impos- 
sible to  obtain  city  bonds  or  coupons  at  a  satisfactory  price,  then  the  com- 
missioners may,  with  the  sanction  of  the  board  of  trustees,  invest  this  fund 
in  any  of  the  various  classes  of  Sacramento  County  bonds,  California  state 
bonds,  or  bonds  of  any  county  or  incorporated  city  in  the  state  of  California. 

Sec.  5.     Section  ten  of  said  act  is  so  amended  as  to  read  as  follows: — 

Bonds  converted  into  money  —  Exceptions. 

Section  10.  Any  bonds  (other  than  bonds  of  the  present  Sacramento  City 
funded  debt)  purchased  by  the  commissioners  may  again,  at  their  pleasure, 
be  sold  and  converted  into  money;  provided,  such  sale  shall  not  be  at 
less  than  that  at  which  they  were  purchased,  except  by  the  unanimous  vote 
of  the  commissioners  and  trustees  for  the  purchase  of  the  city  funded  debt 
bonds  and  coupons.  The  product  of  such  sale  shall  be  paid  into  the  city 
treasury  to  the  credit  of  the  funded  debt  sinking  fund. 

Sec  6.     Section  eleven  of  said  act  is  so  amended  as  to  read  as  follows: — 

Moneys  to  credit  of  funded  debt  sinking  fund. 

Section  11.  All  money  payable  on  any  bonds  or  coupons  belonging  to 
the  commissioners  of  the  funded  debt  sinking  fund  shall  be  received  and  col- 
lected by  the  president  of  the  board  of  commissioners,  and  forthwith  paid 
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over  to  the  city  treasurer  to  the  credit  of  the  funded  debt  sinking  fund,  and 
said  president  shall  take  a  receipt  for  the  same,  and  file  it  with  the  papers  of 
the  commissioners,  and  safely  keep  the  same. 


SAN    DIEGO. 

An  Act  to  amend  an  act  entitled  ^^An  Act  to  reincorporate  the  city  of  San  Diego," 

approved  April  1,  1876. 
[Approved  March  16,  18S9;  1889,  302.J 

Section  1.     Section  one  of  said  act  is  hereby  amended  so  as  to  read  as 
follows:  — 
Boundaries  of  city  of  San  Diego. 

Section  1.  All  that  tract  of  land  known  as  the  pueblo  of  San  Diego,  in- 
cluded in  the  United  States  patent  and  survey,  made  in  July,  eighteen  hun- 
dred and  fifty-eight,  by  J.  C.  Hayes,  United  States  deputy  surveyor-general 
for  the  state  of  California,  shall  henceforth  be  known  as  the  city  of  San 
Diego,  and  the  boundaries  of  which  shall  be  fixed  by  the  field-notes  of  the 
said  survey  and  the  United  States  patent,  except  the  water-front  line  on  the 
bay;  and  this  shall  include  the  waters  of  said  bay  to  the  line  of  low  tide  on 
the  opposite  shore  from  the  city  of  San  Diego,  excepting,  however,  the  arms 
of  said  bay  known  as  Glorietta  Bay  and  Spanish  Bight  and  the  bight  oppo- 
site Ballast  Point,  at  which  places  the  line  shall  be  drawn  straight  across 
their  mouths  at  the  low-tide  line,  and  the  municipal  jurisdiction  shall  extend 
only  to  said  limits,  and  into  the  ocean  to  the  extent  of  one  marine  league 
from  the  shore  as  follows:  Commencing  at  the  southerly  point  of  Point  Loma, 
and  extending  northerly  along  the  coast  to  the  northerly  bounidary  of  said 
patent  and  survey. 

Sec.  2.     Section  two  of  said  act  is  hereby  repealed. 

Sec.  3.     This  act  shall  take  effect  from  and  after  its  passage. 

SANITARY   LAWS. 

An  Act  to  provide  for  the  proper  sanitary  condition  of  factories  and  workshops, 
and  the  preservation  of  the  health  of  the  employees. 
[Approved  February  6,  1889;  1889,  3.] 
Sanitary  condition  of  factories. 

Section  1.  Every  factory,  workshop,  mercantile  or  other  establishment, 
in  which  five  or  more  persons  are  employed,  shall  be  kept  in  a  cleanly  state 
and  free  from  the  effluvia  arising  from  any  drain,  privy,  or  other  nuisance,  and 
shall  be  provided,  within  reasonable  access,  with  a  sufiicient  number  of  water- 
closets  or  privies  for  the  use  of  the  persons  employed  therein.  Whenever  the 
persons  employed  as  aforesaid  are  of  different  sexes,  a  sufficient  number  of 
separate  and  distinct  water-closets  or  privies  shall  be  provided  for  the  use  of 
each  sex,  which  shall  be  plainly  so  designated,  and  no  person  shall  be  allowed 
to  use  any  water-closet  or  privy  assigned  to  persons  of  the  other  sex. 
Ventilation  of  factories. 

Sec.  2.     Every  factory  or  workshop  in  which  five  or  more  persons  are  em- 
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ployed  shall  be  so  ventilated  while  work  is  carried  on  therein  that  the  air 
shall  not  become  so  exhausted  as  to  be  injurious  to  the  health  of  the  persons 
employed  therein,  and  shall  also  be  so  ventilated  as  to  render  harmless,  as 
far  as  practicable,  all  the  gases,  vapors,  dust,  or  other  impurities  generated 
in  the  course  of  the  manufacturing  process  or  handicraft  carried  on  therein, 
that  may  be  injurious  to  health. 
Places  for  work  condemned. 

Sec.  3.     No  basement,  cellar,  underground  apartment,  or  other  place  which 
the  commissioner  of  the  bureau  of  labor  statistics  shall  condemn  as  unhealthy 
and  unsuitable,  shall  be  used  as  a  workshop,  factory,  or  place  of  business  in 
which  any  person  or  persons  shall  be  employed. 
Protection  to  employees. 

Sec.  4.  If  in  any  factory  or  workshop  any  process  or  work  is  carried  on 
by  which  dust,  filaments,  or  injurious  gases  are  generated  or  produced  that 
are  liable  to  be  inhaled  by  the  persons  employed  therein,  and  it  appears  to 
the  commissioner  of  the  bureau  of  labor  statistics  that  such  inhalation  could 
to  a  great  extent  be  prevented  by  the  use  of  sonje  mechanical  contrivance, 
he  shall  direct  that  such  contrivance  shall  be  provided,  and  within  a  reason- 
able time  it  shall  be  so  provided  and  used. 
Female  employees  to  be  furnished  seats. 

Sec.  5.  Every  person,  firm,  or  corporation  employing  females,  in  any 
manufacturing,  mechanical,  or  mercantile  establishment,  shall  provide  suit- 
able seats  for  the  use  of  the  females  so  employed,  and  shall  permit  the  use 
of  such  seats  by  them  when  they  are  not  necessarily  engaged  in  the  active 
duties  for  which  they  are  employed. 
Penalty. 

Sec.  6.     Any  person  or  corporation  violating  any  of  the  provisions  of  this 
act  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one  hun- 
dred dollars  for  each  offense. 
Duty  of  commissioner  of  labor  statistics. 

Sec.  7.     It  shall  be  the  duty  of  the  commissioner  of  the  bureau  of  labor 
statistics  to  enforce  the  provisions  of  this  act. 

Sec.  8.     This  act  shall  take  eflfect  and  be  in  force  from  and  after  its  pas- 
sage. 

SANTA    BARBARA. 

An  Act  to  repeal  an  act  entitled  '^An  Act  to  amend  an  act  to  incorporate  the  city 
of  Santa  Barbara,^'  approved  March  SO,  1878. 
[Approved  March  11,  1S87;  1887,  108.] 
The  purport  of  the  act  appears  from  the  title.     la  eflfect  from  its  passage. 

SCHOOL    OF    INDUSTRY. 

All  Act  to  establish  a  school  of  industry,  to  provide  for  the  maintenance  and 

management  of  the  same,  and  to  make  an  appropriation  therefor. 

[Approved  March  11,  1889;  18S9,  100.] 

Preston  school  of  industry. 

Section  1.     There  shall  be  established  at  or  within  a  convenient  distance 
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from  lone  City,  in  the  county  of  Amador,  in  said  state,  an  educational  insti- 
tution to  be  designated  as  the  Preston  school  of  industry. 
Appropriation. 

Sec.  2.  The  sum  of  one  hundred  and  sixty  thousand  dollars  is  hereby 
appropriated  out  of  any  moneys  in  the  state  treasury  not  otherwise  appro- 
priated, for  the  purpose  of  purchasing  and  preparing  grounds  for  the  erection 
of  buildings  thereon,  for  the  purchase  of  the  necessary  furniture,  machin- 
ery, and  supplies,  and  for  the  payment  of  the  current  expenses  of  said 
school. 
State  board  of  prison  directors  to  manage. 

Sec.  3.  The  general  supervision  and  government  of  said  school  shall  be 
vested  in  the  state  board  of  prison  directors;  and  the  said  board  shall  have 
the  same  powers  and  privileges  in  regard  to  the  management  of  the  said 
school  as  it  now  has,  or  hereafter  shall  have,  in  relation  to  the  state  prisons, 
unless  in  this  act  otherwise  specially  provided. 

To  procure  a  site. 

Sec.  4.  The  board  shall,  with  all  convenient  dispatch,  select  and  establish 
a  site  at  some  suitable  place  in  said  county  for  said  institution,  and  procure 
the  right  of  way  for  suitable  drainage;  said  site  to  contain  not  less  than  one 
hundred  acres  nor  more  than  three  hundred  acres  of  land,  to  have  water 
facilities  suflQcient  for  the  uses  of  said  school,  and  for  power  in  operating 
machinery;  the  land  to  be  of  a  quality  suitable  for  general  farming  purposes, 
and  adapted  to  the  cultivation  of  vines  and  fruit  trees.  The  land  so  set  apart 
by  said  purchase  shall  hereafter  be  used  exclusively  for  the  occupancy  and 
purposes  of  said  school.  It  shall  be  indicated  by  fixed  corners  and  definite 
boundaries.  A  description  thereof,  together  with  the  deed  therefor,  shall  be 
filed  with  the  secretary  of  state  at  his  office  within  thirty  days  after  the  pur- 
chase of  the  same. 

Adoption  of  plans  for  grounds  and  buildings. 

Sec.  5.  Thereafter  the  board  shall  cause  to  be  prepared  and  shall  adopt 
plans  for  the  grounds,  buildings,  and  fixtures  necessary  for  such  an  institu- 
tion, of  such  form,  dimensions,  and  style  as  to  it  shall  seem  best  adapted  to 
the  purposes  thereof.  In  the  preparation  of  such  plans,  and  in  the  construc- 
tion of  the  buildings,  it  may  employ  a  competent  architect  at  a  reasonable 
compensation. 

Use  of  supplies  from  state  prisons. 

Sec.  6.  The  board  shall  cause  the  buildings  to  be  erected  and  improve- 
ments to  be  made  with  all  convenient  dispatch,  and  to  this  end  may  adopt 
such  methods  as  it  may  deem  expedient;  but  no  member  of  the  board  or 
employee  of  the  institution  shall  be  interested  in  any  contract  or  enterprise 
in  connection  therewith.  The  board  is  authorized  and  empowered  to  use 
such  supplies  and  materials  from  the  prison  at  F.olsom  or  at  San  Quentin  as 
may  be  available,  and  as  can  be  diverted  to  such  use  without  material  detri- 
ment to  the  said  prisons,  including  convict  labor,  rock  from  the  quarries,  and 
such  other  appliances  or  articles  manufactured  at  the  prisons  as  may  be  re- 
quired; and  may  employ  such  free  labor  and  may  purchase  such  materials 
as  may  be  necessary. 
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Construction  of  act. 

Sec.  7.  This  act  shall  be  construed  as  the  sole  and  exclusive  acton  the 
subject-matter  contained  herein,  unless  specially  or  otherwise  herein  pro- 
vided; and  none  of  the  provisions  of  an  act  entitled  "An  Act  to  regulate  con- 
tracts on  behalf  of  the  state  in  relation  to  erections  of  buildings,"  approved 
March  twenty-third,  eighteen  hundred  and  seventy-six,  or  any  other  act,  un- 
less herein  specially  referred  to,  shall  apply  to  or  govern  or  limit  this  act,  or 
any  of  the  powers  or  duties  in  this  act  conferred  upon  said  board. 

Same. 

Sec.  8.  Nothing  in  this  act  contained  shall  be  so  construed  as  to  permit 
any  convict  or  convicts,  undergoing  sentence  in  either  of  the  state  prisons  of 
California,  to  associate  with,  or  to  be  so  emplo^'^ed  as  to  mingle  with,  any  per- 
son or  persons  undergoing  commitment  in  the  said  school. 

Maintaining  and  conducting  school. 

Sec.  9.  The  said  school  shall  be  maintained  separate  and  distinct  from 
said  state  prisons,  so  far  as  relates  to  the  custody,  management,  discipline, 
employment,  and  education  of  its  inmates.  It  shall  be  conducted  on  such 
plan  as  to  the  board  may  seem  best  calculated  to  carry  out  the  intentions  of 
this  act,  and  its  inmates  shall  be  subject  to  military  discipline,  including 
daily  drill.  They  shall  be  clothed  in  military  uniform,  of  such  pattern  and 
material  as  may  be  prescribed  by  the  board,  but  under  no  circumstances 
shall  such  inmates  be  clothed  in  convict  stripes  while  undergoing  commit- 
ment in  said  school. 
Traveling  expenses  only  allowed  board. 

Sec.  10.     The  members  of  the  board  shall  receive  no  compensation  for  their 
services,  but  shall  be  allowed  their  reasonable  traveling  and  other  expenses 
incurred  in  the  discharge  of  their  official  duties,  as  is  now  fixed  by  law  for 
the  members  of  the  state  board  of  prison  directors. 
Board  to  elect  officers. 

Sec.  11.  The  board  shall  elect  a  superintendent,  a  military  inspector,  and 
a  secretary.  The  superintendent  and  secretary  shall  give  such  bonds  for  the 
faithful  performance  of  their  duties  as  the  board  shall  determine.  The  bond 
of  the  superintendent  shall  be  for  a  sum  of  not  less  than  ten  thousand  dollars, 
and  that  of  the  secretary  of  not  less  than  five  thousand  dollars.  The  military 
instructor  must  be  a  man  who  is  a  good  disciplinarian,  and  skilled  in  mili- 
tary tactics.  He  shall  receive  from  the  governor  a  commission,  with  the 
rank  of  major.  He  shall  perform  such  duties  and  receive  such  salary  as  the 
board  may  prescribe.  The  board  shall  meet  once  in  three  months  for  the 
transaction  of  business.  Special  meetings  may  be  called  by  the  president 
when  deemed  necessary. 
Instruction. 

Sec.  12.  The  board  shall  cause  to  be  organized  and  maintained  a  depart- 
ment of  instruction  for  the  inmates  of  said  school,  with  a  course  of  study  cor- 
responding, as  far  as  practicable,  with  the  course  of  study  in  the  public  schools 
of  this  state,  but  the  course  shall  not  be  higher  than  the  course  prescribed  in 
grammar  schools.  They  shall  adopt  a  system  of  government,  embracing 
such  laws  and  regulations  as  are  necessary  for  the  guidance  of  the  officers 
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and  employees,  for  the  regulation  of  the  hours  of  study  and  labor,  for  the 
preservation  of  order,  for  the  enforcement  of  discipline  and  military  training, 
for  the  preservation  of  health,  and  for  the  industrial  training  of  the  inmates. 
The  ultimate  purpose  of  all  such  instruction,  discipline,  and  industries  shall 
be  to  qualify  the  inmates  for  honorable  and  profitable  employment  after  their 
release  from  the  institution,  rather  than  to  make  said  institution  self-sustain- 
ing. The  board  shall  also  determine  the  number  of  oflQcers  and  employees 
required,  and  shall  prescribe  their  duties  and  fix  the  amount  of  their  com- 
pensation. 

Bond  of  superintendent. 

Sec.  13.  The  superintendent,  before  entering  upon  the  discharge  of  his 
duties,  shall  make  and  file  with  the  board  an  oath  that  he  will  faithfully 
and  impartially  discharge  the  duties  of  his  office.  Thereupon  he  shall,  sub- 
ject to  the  regulations  prescribed  by  the  board,  be  invested  with  the  custody 
of  the  lands,  buildings,  and  all  other  property  belonging  to  and  under  the 
control  of  the  said  institution.  He  shall  receive  for  his  services  a  salary  not 
exceeding  the  sum  of  three  thousand  dollars  per  annum.  He  shall  appoint, 
except  as  hereinbefore  provided,  all  officers  and  employees  of  said  institution, 
who  shall  hold  office  during  his  pleasure.  He  shall  provide  a  book  in  which 
shall  be  registered  the  name,  residence,  occupation,  and  religious  creed  of 
every  boy  received  into  the  school;  the  date  of  his  reception,  and  the  date 
and  condition  of  his  discharge;  the  names,  residence,  and  occupation  of  his 
parents;  whether  the  boy  was  apprenticed  or  not,  and  if  so  apprenticed,  the 
name,  residence,  and  occupation  of  the  person  to  whom  he  was  apprenticed. 
He  shall  have  charge  of  all  persons  committed  to  the  institution  by  any 
magistrate  or  court,  shall  use  his  best  efi"orts  to  employ,  instruct,  discipline, 
and  reform  all  such  persons  under  his  charge,  and  shall  discharge  such 
other  duties  as  the  said  board  may  direct,  and  shall  at  all  times  be  subject 
to  removal  by  the  board  for  incapacity,  immorality,  negligence  of  duty,  or 
cruelty  to  the  inmates. 

To  investigate  worhings  oj  similar  institutions. 

Sec.  14.  For  the  purpose  of  maturing  the  system  of  government,  instruc- 
tion, and  discipline  of  the  said  institution,  it  shall  be  competent  for  the  said 
board  to  authorize  one  of  its  number  to  visit  similar  institutions  in  practical 
operation,  and  of  the  best  repute,  and,  by  personal  inspection  and  investiga- 
tion, to  acquire  an  insight  into  the  principles  and  workings  thereof,  for  the 
information  and  benefit  of  said  board.  He  shall  be  allowed  one  thousand 
dollars  for  the  expenses  of  his  visit,  which  shall  be  payable  out  of  the  funds 
for  the  use  and  support  of  said  institution. 

Commitment. 

Sec.  15.  When  any  boy  under  the  age  of  eighteen  years  shall  be  found 
guilty,  by  a  magistrate  or  court  of  competent  jurisdiction,  of  any  offense 
punishable  by  fine  or  by  imprisonment,  or  by  both,  and  who,  in  the  opinion 
of  such  magistrate  or  court,  would  be  a  fit  subject  for  commitment  to  the 
said  school,  it  ^shall  be  lawful  for  the  magistrate  or  court  to  suspend  judg- 
ment or  sentence  (except  when  the  penalty  is  life  imprisonment  or  death), 
and  to  commit  such  boy  to  the  said  school  for  a  period  not  exceeding  the 
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time  when  he  shall  attain  his  twenty-first  birthday,  unless  sooner  discharged 
by  law,  or  as  in  this  act  provided;  but  no  boy  who  is  under  the  age  of  eight 
years,  or  who  is  of  unsound  mind,  shall  be  committed  to  the  said  school. 
The  board  shall  have  authority  to  make  rules  reducing,  as  the  reward  for 
good  conduct,  the  time  for  which  such  person  or  persons  have  been  com- 
mitted. It  shall  be  the  duty  of  all  courts  and  magistrates  committing  any 
boy  to  such  school  to  certify  to  the  superintendent  thereof  the  age  of  the 
person  so  committed,  as  nearly  as  can  be  ascertained  by  testimony  taken 
under  oath  before  such  court  or  magistrate,  or  in  such  manner  as  the  court 
or  magistrate  may  direct. 

Approval  of  commitments. 

Sec.  16.  Before  any  commitment,  made  by  a  police  court,  or  by  a  justice 
of  the  peace,  under  this  act,  shall  be  executed,  it  shall  be  approved  by  a  judge 
of  the  superior  court  of  the  county  in  which  the  police  court  or  justice  of  the 
peace  has  jurisdiction,  and  his  approval  indorsed  on  the  warrant  of  commit- 
ment. But  if  such  sentence  shall  be  disapproved,  the  police  court  or  justice 
of  the  peace  shall  then  impose  the  ordinary  sentence  prescribed  by  law. 

Dismissals. 

Sec.  17.  It  shall  be  lawful  for  the  board,  whenever  it  may  deem  any  in- 
mate of  said  institution  to  have  been  so  far  reformed  as  to  justify  his  dis- 
charge, to  give  him  an  honorable  dismissal,  and  to  cause  an  entry  of  the  rea- 
sons for  such  dismissal  to  be  made  in  the  book  of  records  prepared  for  that 
purpose.  All  persons  thus  honorably  dismissed,  and  all  those  who  shall  have 
served  the  full  term  of  their  respective  sentences,  shall  thereafter  be  released 
from  all  penalties  and  disabilities  resulting  from  the  offenses  or  crimes  for 
which  they  were  committed.  Upon  the  final  discharge  of  any  inmate  as  in 
this  section  provided,  the  superintendent  shall  immediately  certify  such 
discharge  in  writing,  and  shall  transmit  the  certificate  to  the  magistrate  or 
court  by  which  such  inmate  or  boy  was  committed.  Said  magistrate  or  court 
shall  thereupon  dismiss  the  accusation  and  the  action  pending  against  said 
person. 

Conditional  dismissal. 

Sec.  18.  The  board  shall  have  authority  also  to  issue  certificates  of  con- 
ditional dismissal  and  parole  to  any  worthy  boy  confined  in  the  institution, 
on  the  following  conditions:  It  may  bind  such  boy,  by  articles  of  indenture, 
to  any  suitable  person,  who  will  engage  to  educate  him,  and  to  instruct  hiiu 
in  some  useful  art  or  trade,  or  it  may  return  him  to  his  parents,  or  it  may 
place  him  under  the  care  of  any  reputable  person  who  is  a  citizen  and  a  res- 
ident of  this  state,  after  such  person,  parent,  guardian,  or  resident  citizen 
shall  have  become  bound  to  the  said  board,  with  good  and  sufTicicnt  sureties, 
conditioned  on  the  proper  custody,  care,  education,  and  moral  and  indu.stri:il 
training  of  the  said  paroled  boy.  The  time  of  such  conditional  release  shall 
be  made  subject  to  good  behavior  and  continued  reformation  on  the  part  of  the 
person  tlms  paroled.  Any  boy  who  violates  his  parole,  or  who  becomes  habit- 
ually disobedient  and  incorrigible,  may  be  returned  to  the  said  school  to 
serve  the  unexpired  lerm  of  his  sentence,  on  complaint  of  his  guardian  and 
the  written  requisition  of  the  superintendent  of  the  said  school,  and  if  received 
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from  either  of  the  state  prisons  may  be  returned  to  the  same.  Every  paroled 
boy  who  properly  observes  and  obeys  the  condition  of  his  parole  until  the 
date  of  the  expiration  of  his  time  of  commitment  shall  be  entitled  to  all  the 
benefits  and  immunities  in  this  act  provided. 

Return  of  hoy  to  committing  magistrate. 

Sec.  19.  Any  boy  who  shall,  during  the  time  of  his  commitment,  be  found 
incorrigible,  or  who  shall  be  an  improper  subject  for  detention  in  said  school, 
may  be  returned  to  the  magistrate  or  court  by  which  said  boy  was  commit- 
ted; and  upon  written  complaint  of  the  board,  attested  by  the  superintendent 
and  filed  with  the  original  complaint,  it  shall  be  lawful  for  said  court  or  magis- 
trate to  enter  judgment  and  pass  such  sentence  as  would  have  been  lawful 
at  the  time  when  the  oflender  was  first  committed  to  the  said  school,  and  if 
committed  from  either  of  the  state  prisons  may  be  returned  to  the  prison 
whence  received  to  serve  out  his  unexpired  term. 

Transfer  to,  from  state  prison. 

Sec.  20.  Any  boy  under  the  age  of  eighteen  years,  who  is  undergoing  sen- 
tence in  any  state  prison  in  this  state  (except  such  as  are  undergoing  a  life 
sentence),  and  who  shall  be  deemed  a  fit  subject  for  training  in  the  said 
school,  may,  upon  recommendation  of  the  state  board  of  prison  directors, 
with  the  approval  of  the  governor,  be  transferred  to  said  school  for  the  un- 
expired period  of  his  sentence,  and  when  honorably  discharged  from  said 
school,  as  hereinbefore  provided,  shall  be  entitled  to  such  benefits  and  immu- 
nities as  are  provided  for  the  other  inmates  of  the  institution. 

Aiding  escape. 

Sec.  21.  Any  person  who  knowingly  permits  or  who  aids  any  boy  to 
escape  from  the  said  school,  or  who  knowingly  promotes  his  departure,  or  con- 
ceals him  with  the  intent  of  enabling  such  esc,aped  boy  to  elude  pursuit,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  punished  accord- 
ing to  law.  Any  fugitive  from  said  institution,  or  from  the  parties  to  whom 
he  is  bound  out  or  apprenticed,  may  be  arrested  and  returned  to  the  institu- 
tion by  any  person  upon  written  request  or  order  of  the  superintendent 
directed  to  such  person. 
Advertising  for  supplies. 

Sec.  22.  At  the  time  of  advertising  for  supplies  for  the  state  prisons,  the 
board  shall  also,  in  the  same  notice,  advertise  for  supplies  for  the  school; 
and  all  laws  relative  to  awarding  contracts  for  supplies  to  the  state  prisons, 
wherever  practicable,  shall  apply  to  contracts  for  supplies  for  the  said  school. 
No  officer  or  employee  of  the  institution  shall  be  personally  or  pecuniarily 
interested  in  any  contract,  purchase,  or  sale  of  any  kind  or  character  which 
shall  be  made  in  behalf  of  said  institution.  Any  contract,  purchase,  or  sale 
made  in  violation  of  this  section  shall  be  null  and  void;  and  any  officer  or 
employee  who  violates  this  provision  shall  be  immediately  removed  from 
office,  and  his  successor  elected  or  appointed  by  the  proper  authority  or  ap- 
pointing power.  Any  money  or  other  valuable  consideration  paid  or  given 
to  any  officer  or  employee  on  any  contract,  purchase,  or  sale,  in  violation  of 
the  terms  of  this  act,  may  be  recovered  in  civil  suit  and  returned  to  the  funds 
of  the  institution. 
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Proclamation  of  governor. 

Sec.   23.     When  the  premises  are  ready  for  occupancy,  the  board  shall 
certify  such  fact  to  the  governor,  who  shall  make  duo  proclamation  thereof. 
Thereafter  it  shall  be  lawful  for  any  competent  magistrate  or  court  to  com- 
mit juvenile  offenders  to  the  institution,  as  herein  provided. 
Controller. 

Sec.  24.  The  controller  of  state  is  hereby  authorized  and  directed,  on 
requisition  of  the  said  board,  to  draw  his  warrant  on  the  state  treasurer  in 
favor  of  said  board,  to  pay  for  the  necessary  expenditi'ires  in  the  establishment 
and  maintenance  of  the  said  school,  and  the  state  treasurer  is  authorized  to 
l^ay  the  same  from  the  appropriations  provided  for  in  this  act. 
Effect  of  other  acts  in  conflict. 

Sec.  25.     For  the  purpose  of  giving  practical  effect  to  the  provisions  of 
this  act,  all  laws  or  parts  of  laws  which  conflict  with  the  provisions  hereof 
are,  for  the  purposes  of  this  act  only,  suspended,  and  hereby  made  inap- 
plicable to  any  boy  committed  to  and  in  the  custody  of  said  school. 
Sheriff  ^s  fees. 

Sec.  26.     In  all  proceedings  relating  to  commitments  under  this  act,  the 
fees  and  compensation  of  the  sheriff  and  other  officers  of  the  court  shall  be 
such  as  are  allowed  by  law  for  like  proceedings  and  services  in  criminal 
cases. 
Construction  of  act. 

Sec.  27.  This  act  shall  be  construed  in  conformity  with  the  intent  as  well 
as  with  the  express  provisions  hereof,  and  shall  confer  upon  the  board  au- 
thority to  do  all  those  lawful  acts,  froru  time  to  time,  which  are  necessary  to 
promote  the  prosperity  of  the  institution  and  the  well-being  and  reformation 
of  its  inmates,  including  the  organization  of  trade  schools,  the  purchase  and 
use  of  fixed  and  movable  machinery,  the  erection  of  necessary  buildings  for 
machinery  and  other  purposes,  the  improvement  and  management  of  a  farm, 
orchard,  and  garden,  the  purchase  of  necessary  supplies  for  the  institution, 
and  materials  for  manufacture,  and  performance  of  all  other  necessary  and 
lawful  acts,  not  oth«rwise  prohibited,  which  may  be  required  to  comply  with 
the  purposes  of  this  act;  but  nothing  herein  contained  shall  be  so  construed 
as  to  permit  said  board  to  incur  any  indebtedness  or  obligation  in  excess  of 
the  appropriations  allowed  by  law  for  the  establishment  and  maintenance  of 
eaid  school. 

Sec.  28.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage. 

SCHOOL    OF    REFORM. 

An  Act  to  establish  a  state  reforvi  school  for  juvenile  offenders,  and  to  make  an 

appropriation  therefor. 
[Approved  March  11,  1889;  1889,  111.] 
Location  of  reform  school  for  juvenile  offenders. 

Section  1.  There  shall  be  established  and  maintained  in  this  .'^tatc,  and 
located  in  the  county  of  Los  Angeles,  an  institution  to  be  known  as  the 
reform  school  for  juvenile  offenders,  for  the  confmenu-nt,  discipline,  cduca- 
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tion,  employment,  and  reformation  of  juvenile  offenders  in  the  state  of  Cali- 
fornia. 

Board  of  trustees. 

Sec,  2.  The  general  supervision  and  government  of  said  institution  shall 
be  vested  in  a  board  of  trustees,  consisting  of  three  citizens  of  the  state  of  Cali- 
fornia, who  shall  be  appointed  by  the  governor,  with  the  advice  and  consent 
of  the  senate.  The  members  of  said  board  shall  hold  their  offices  for  the  re- 
spective terms  of  two,  three,  and  four  years  from  the  first  day  of  March, 
eighteen  hundred  and  eighty-nine,  and  until  their  successors  shall  be  ap- 
pointed and  qualified,  said  respective  terms  to  be  designated  in  their  appoint- 
ments; and  thereafter  there  shall  be  one  of  said  board  appointed  in  the  same 
manner  every  two  years,  whose  term  of  office  shall  continue  four  years,  and 
until  his  successor  is  appointed  and  qualified.  If  a  vacancy  shall  occur  in 
said  board  by  expiration  of  the  term  of  any  such  trustee,  or  otherwise,  when 
the  senate  is  not  in  session,  the  governor  shall  fill  such  vacanay  for  the  un- 
expired term,  subject  to  the  approval  of  the  senate  at  its  next  regular  session. 
Said  trustees,  before  entering  on  the  discharge  of  the  duties  of  their  office, 
shall  each  take  an  oath  faithfully  to  discharge  the  same. 

Powers. 

Sec.  3.  The  trustees  of  such  institution  shall  be  a  body  corporate  and 
politic  for  certain  purposes,  namely:  To  receive,  hold,  use,  and  convey  or 
disburse  moneys  or  other  property,  real  and  personal,  in  the  name  of  said 
corporation,  but  in  trust  and  for  the  use  and  by  the  authority  of  the  state  of 
California,  and  to  control,  manage,  and  direct  the  several  trusts  committed 
to  them  respectively,  including  the  organization,  government,  and  discipline 
of  all  officers,  employees,  and  other  inmates  of  said  institution,  with  power 
to  make  contracts,  to  sue  and  be  sued,  plead  and  be  impleaded,  to  have  and 
to  use  a  common  seal,  and  to  alter  the  same  at  pleasure,  and  to  exercise  all 
the  powers  usually  belonging  to  said  corporations  and  necessary  for  the  suc- 
cessful discharge  of  the  obligations  devolved  by  law  upon  said  members  of 
trust;  provided,  that  they  shall  not  have  power  to  bind  the  state  by  any  con- 
tract or  obligation  beyond  the  amount  of  appropriations  which  may  at  the 
time  have  been  made  for  the  purposes  expressed  in  the  contract  or  obligation, 
nor  to  sell  or  convey  any  part  of  the  real  estate  belonging  to  such  institution 
without  the  consent  of  the  legislature,  except  that  they  may  release  any  mort- 
gage, or  convey  any  real  estate  which  may  be  held  by  them  as  security  for 
any  money  or  upon  any  trust,  the  terms  of  which  authorize  such  convey- 
ance; and  provided  further, that  the  legislature  shall  have  power  at  anytime 
to  amend,  alter,  revoke,  or  annul  the  grant  of  corporate  powers  herein  con- 
tained. 

To  select  site. 

Sec.  4.  The  said  board  of  trustees  are  hereby  empowered  with  full  power 
and  authority  to  select  a  site  for  the  permanent  location  of  said  reform  school 
in  the  county  of  Los  Angeles.  Said  trustees  shall,  within  thirty  days  after 
their  appointment  and  qualification,  examine  the  difierent  sites  offered  by 
the  people  of  the  county  of  Los  Angeles  for  the  location  of  the  said  reform 
school,  and  select  therefrom  a  suitable  location  for  said  buildings;  and  the 
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site  selected  by  them  shall  be  and  remain  the  permanent  site  for  said  reform 
school;  said  site  to  contain  not  less  than  forty  nor  more  that  one  hundred 
and  sixty  acres,  giving  preference,  other  things  being  equal,  to  a  location 
central  and  easy  of  access  from  all  parts  of  the  county  or  state;  provided, 
that  no  buildings  shall  be  commenced  or  erected  in  said  county  of  Los 
Angeles  until  a  deed  in  fee-simple  of  the  land  selected  by  the  said  board  of 
trustees  shall  be  made  to  the  state,  and  recorded  in  the  records  of  the  county 
recorder  of  said  Los  Angeles  County,  and  said  deed  deposited  in  the  office  of 
the  secretary  of  state. 

To  adopt  plans. 

Sec.  5.  The  said  board  of  trustees  shall  prepare  and  adopt  plans  for  the 
grounds,  buildings,  and  fixtures  necessary  and  proper  for  such  an  institution, 
not  in  their  judgment  to  exceed  in  cost  the  amount  of  money  hereinafter 
appropriated,  but  if  practicable,  of  such  description  that  other  buildings  can 
be  added  to  or  enlarged  without  injury  to  their  symmetry  or  usefulness;  and 
may  let  or  make  all  necessary  contracts,  with  the  approval  of  the  governor,  for 
the  construction  of  such  buildings  and  fixtures,  and  the  improvement  of  the 
grounds,  according  to  such  plans.  Said  board  of  trustees  shall  use  all  prac- 
ticable diligence  in  the  commencement  and  completion  of  said  buildings  and 
fixtures,  and  the  improvement  of  the  grounds,  according  to  such  plans. 

Trustee  or  employee  not  to  be  interested. 

Sec.  6.  No  trustee  or  employee  of  such  institution  shall  be  personally, 
directly,  or  indirectly  interested  in  any  contract,  purchase,  or  sale  made,  or 
any  business  carried  on,  in  behalf  of  or  for  said  institution.  All  contracts, 
purchases,  or  sales  made  in  violation  of  this  section  shall  be  held  and  de- 
clared null  and  void,  and  all  moneys  paid  to  such  trustee,  employee,  or  any 
other  person  for  his  benefit,  in  whole  or  in  part,  in  consideration  of  such  pur- 
chases, contracts,  or  sales  made,  may  be  recovered  back  by  civil  suit,  to  be 
instituted  in  the  name  of  the  state  of  California,  against  such  trustee,  em- 
ployee, or  person  acting  in  his  behalf;  and  in  addition  it  is  hereby  made 
the  duty  of  the  governor  and  the  board  of  trustees,  as  the  case  may  be,  upon 
proof  satisfactory  of  the  fact  of  such  interest,  to  immediately  remove  the 
trustee  or  employee  delinquent  as  aforesaid,  and  to  report  the  facts  to  the 
attorney-general,  who  shall  take  such  legal  steps  in  the  premises  as  he  shall 
deem  expedient. 

Rules  and  regidations. 

Sec.  7.  The  board  shall  make  all  needful  rules  and  regulations  concern- 
ing their  meetings  and  the  modes  of  transacting  their  business,  shall  take 
charge  of  said  institution  to  see  that  its  affairs  are  properly  conducted,  that 
strict  discipline  is  maintained,  and  that  suitable  employment  and  education 
are  provided  for  its  inmates.  They  are  authorized  to  make  contracts  for  the 
purchase  of  furniture,  apparatus,  tools,  stock,  provisions,  and  everything 
necessary  to  equip  the  institution  for  the  purposes  herein  specified,  and  to 
maintain  and  operate  the  same;  provided,  said  board  shall  incur  no  expense 
nor  contract  any  debt  beyond  appropriations  made  or  donations  given  for  the 
said  reform  school,  and  then  only  in  such  manner  as  may  be  prescribed  by 
the  act  of  appropriation  or  the  instrument  of  donation. 
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Officers. 

Sec.  8.  The  board  shall  annually  elect  from  their  own  number  a  chair- 
man and  a  vice-chairman,  whose  term  of  ofifice  shall  be  for  one  year,  and 
until  their  successors  shall  be  duly  appointed  and  qualified.  They  shall 
also  elect  a  treasurer,  not  one  of  their  own  number,  whose  term  of  ofiBce  shall 
be  for  two  years,  and  until  his  successor  shall  be  duly  elected  and  qualified, 
who  shall  be  at  all  times  subject  to  removal  by  the  board  for  good  cause. 
Superintendent. 

Sec.  9.  The  board  shall  appoint  a  superintendent  of  said  reform  school, 
not  of  their  own  number,  whose  salary  shall  be  fixed  by  said  board,  not  to 
exceed  three  thousand  six  hundred  dollars  per  annum,  and  shall  also  appoint 
such  other  officers  and  such  assistants  as  the  wants  of  the  institution  may 
from  time  to  time  require,  and  shall  prescribe  their  duties  and  fix  their  sala- 
ries as  may  be  reasonable. 
Report  of  trustees. 

Sec.  10.  Said  board  of  trustees  shall,  on  or  before  the  first  day  of  Decem- 
ber every  two  years,  make  to  the  governor  a  full  and  detailed  report  of  their 
doings  as  such  trustees,  and  of  the  expense  of  said  institution,  with  such 
other  information  relating  thereto  as  they  may  think  interesting  or  useful  to 
the  state;  which  report  shall  be  communicated  by  the  governor  to  the  next 
succeeding  session  of  the  state  legislature.  Said  trustees  shall  receive  no 
salary  for  their  services  as  such  from  the  state,  but  shall  be  allowed  all  neces- 
sary expenses  incurred  in  the  discharge  of  their  duties. 
Meetings. 

Sec.  11.     The  board  of  trustees  shall  have  a  regular  meeting  once  every 
three  months,  at  such  time  and  place  as  they  may  direct;  special  meetings 
may  be  called  by  the  president  of  said  board  in  all  cases  where  it  becomes 
necessary  for  such  a  meeting. 
Puty  of  superintendent. 

Sec.  12.  The  superintendent,  before  entering  upon  the  duties  of  his  office, 
shall  take  an  oath  faithfully  to  discharge  the  same,  and  execute  a  bond,  with 
sureties  to  be  approved  by  the  board,  in  a  sum  to  be  fixed  by  the  board,  con- 
ditioned for  the  faithful  performance  of  all  his  duties  as  such  superintendent. 
He  shall  be  a  resident  at  the  institution,  and  shall  be  ex  officio  the  secretary 
of  the  board,  taking  charge  of  all  books  and  papers.  He  shall  have  charge 
of  the  land,  buildings,  furniture,  apparatus,  tools,  stock,  provisions,  and  every 
other  species  of  property  belonging  to  the  institution,  subject  to  the  direction 
and  control  of  said  board,  and  shall  account  to  the  board  in  such  manner  ns 
they  may  require  for  all  property  intrusted  to  him,  and  all  moneys  received 
by  him,  from  whatever  source,  shall  be  deposited  with  the  treasurer.  His 
books  shall  at  all  times  be  open  to  the  inspection  of  the  board,  who  shall  at 
least  once  in  every  three  months  carefully  examine  the  same,  and  all  ac- 
counts, vouchers,  documents  connected  therewith,  and  make  a  report  of  the 
result  of  such  examination  in  a  book  provided  for  the  purpose.  He  shall 
have  charge  of  the  inmates  of  said  institution;  he  shall  discipline,  govern, 
instruct,  employ,  and  use  his  best  efi'orts  to  reform  the  children  and  youth 
under  his  care,  and  shall  at  all  times  be  subject  to  removal  by  the  board  for 
incapacity,  cruelty,  negligence,  immorality,  or  any  other  good  cause. 
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Duty  of  treasurer. 

Sec.  13.  The  treasurer,  before  entering  upon  the  duties  of  his  oflBce,  shall 
take  an  oath  faithfully  to  discharge  the  same,  and  shall  execute  a  bond  to 
the  people  of  California,  with  sureties,  to  be  approved  by  said  board,  in  at 
least  double  the  sum  of  money  for  which  he  may  be  responsible  as  treasurer, 
conditioned  for  the  faithful  performance  of  all  his  duties  as  such  treasurer; 
he  shall  take  charge  of  all  the  funds  of  the  institution,  receiving  the  same 
and  disbursing  them  on  the  written  order  of  the  superintendent,  and  shall 
account  to  the  board,  in  such  a  manner  as  they  may  require,  for  all  funds  in- 
trusted to  him,  from  whatever  source.  His  books  shall  at  all  times  be  open 
to  the  inspection  of  the  board  and  superintendent,  who  shall  at  least  once  in 
every  six  months  carefully  examine  the  same,  and  all  the  accounts,  vouch- 
ers, and  documents  connected  therewith,  and  make  a  report  of  the  result  of 
such  examinations.  Such  treasurer  must  be  a  citizen  of  Los  Angeles  County, 
and  shall  receive  for  his  services  a  salary  of  six  hundred  dollars  per  annum. 

Arrangement  of  building  to  suit  sexes. 

Sec.  14.  Said  board  of  trustees  shall  arrange  the  building  or  buildings  to 
be  used  for  said  reform  school  and  the  grounds  about  the  same,  so  that  a  por- 
tion thereof  may  be  used  for  the  proper  confinement,  care,  and  education  of 
the  male  inmates,  and  the  remaining  portion  for  the  proper  confinement,  care, 
and  education  of  the  female  inmates,  and  to  the  absolute  exclusion  of  all  com- 
munication of  any  kind  or  character  between  the  sexes. 

Proclamation  when  ready  to  admit  inmates. 

Sec.  15.  Whenever  said  institution  shall  have  been  so  far  completed  as  to 
properly  admit  of  the  reception  of  inmates  therein,  the  governor  shall  make 
due  proclamation  of  that  fact;  and  thereafter  it  shall  be  lawful  for  said  board 
of  trustees  to  receive  into  its  care  and  guardianship  infants  between  the  ages 
of  ten  and  eighteen  years  committed  to  its  custody,  as  hereinafter  provided. 
Committal. 

Sec.  16.  Whenever  any  boy  or  girl  between  the  ages  of  ten  and  sixteen 
years  is  convicted  before  any  court  of  competent  jurisdiction  of  any  crime 
which  committed  by  an  adult  would  be  punishable  by  imprisonment  in  the 
county  jail  or  penitentiary,  such  juvenile  ofi"ender  shall  be  committed  by  the 
order  of  said  court  to  said  state  reform  school  for  a  term  of  not  less  than  one  nor 
more  than  five  years;  provided,  that  when  the  crime  for  which  such  convic- 
tion is  had  is  punishable  by  imprisonment  in  the  county  jail,  the  court  may, 
in  the  exercise  of  its  discretion,  commit  said  offender  to  the  county  jail  for 
the  time  authorized  by  law  for  the  punishment  of  the  offense  for  which  the 
offender  is  convicted;  and  provided  further,  that  nothing  in  this  act  shall  be 
construed  to  debar  any  court  from  punishing  any  capital  offense,  or  attempt 
to  commit  a  capital  offense,  in  such  manner  as  is  or  may  be  provided  by  law. 

Duty  of  grand  jury. 

Sec.  17.  If  any  accusation  of  the  commission  of  any  crime  shall  be 
made  against  any  infant  under  the  age  of  sixteen  years  before  any  grand 
jury,  and  the  charge  appears  to  be  supported  by  evidence  sufficient  to  put  the 
accused  upon  trial,  the  grand  jury  may,  in  their  discretion,  instead  of  finding 
an   indictment  against  the  accused,  return  to  the  court  that  it  appears  to 
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them  that  the  accused  is  a  suitable  person  to  be  committed  to  the  care  and 
guardianship  of  said  institution;  the  court  may  thereupon  order  such  com- 
mitment, if  satisfied  from  the  evidence  that  such  commitment  ought  to  be 
made,  which  examination  may  be  waived  by  the  parent  or  guardian  of  such 
infant. 

When  judge  may  commit. 

Sec.  18.  If  any  infant  between  the  ages  of  ten  and  sixteen  years  shall  be 
arraigned  for  trial  in  any  court  having  competent  jurisdiction  on  a  charge  of 
any  violation  of  any  criminal  law  of  this  state,  except  for  the  commission  of 
a  capital  offense,  or  an  attempt  to  commit  a  capital  offense,  the  judge  may, 
in  his  discretion,  with  the  consent  of  the  accused,  arrest  at  any  stage  of  the 
cause  any  further  proceedings  on  the  part  of  the  prosecution,  and  commit  the 
accused  to  the  care  and  guardianship  of  this  institution. 

Private  examination  of  accused. 

Sec.  19.  All  infants  between  the  ages  of  ten  and  sixteen  years  who  may 
be  accused  of  any  offense  punishable  by  imprisonment,  shall,  with  a  view  to 
the  question  whether  they  ought  to  be  committed  to  said  institution,  be  en- 
titled to  a  private  examination  and  trial  before  a  court  having  competent 
jurisdiction,  to  which  only  the  parties  to  the  case  and  the  parent  or  guardian 
of  the  accused,  and  their  attorneys,  shall  be  admitted,  unless  one  of  the 
parents,  the  guardian,  or  other  legal  representative  of  the  infant  demand  a 
public  trial;  in  such  case  the  proceedings  shall  be  in  the  usual  manner. 

Receiving  inmates  by  trustees. 

Sec.  20.  It  shall  also  be  lawful  for  said  board  of  trustees,  under  such 
rules  as  they  may  prescribe,  to  receive  into  the  care  and  guardianship  of  this 
institution,  whenever  it  may  be  convenient  so  to  do,  infants  between  the 
ages  of  ten  and  eighteen  years  committed  to  its  custody  in  any  of  the  follow- 
ing modes:  — 

First — Infants  committed  by  any  judge  of  a  superior  court  of  this  state, 
on  the  complaint,  in  writing,  filed,  and  due  proof  thereof  by  the  parent  or 
guardian  of  such  infant,  that  by  reason  of  the  incorrigible  and  vicious  con- 
duct such  infant  has  rendered  his  control  beyond  the  power  of  such  parent 
or  guardian,  and  made  it  requisite  that  from  a  regard  for  the  future  welfare 
of  such  infant  and  for  the  protection  of  society  that  he  be  placed  in  sucli 
guardianship. 

Second  —  Infants  committed  by  any  judge  of  the  superior  court  of  this 
state  where  complaint  in  writing  has  been  filed,  and  due  proof  of  the  same 
has  been  made  that  such  infant  is  a  proper  subject  for  the  care  and  guardian- 
ship of  such  institution,  in  consequence  of  vagrancy,  or  of  incorrigible  or 
vicious  conduct,  and  that  from  a  moral  depravity,  or  otherwise,  the  parent 
or  guardian  in  whose  custody  he  may  be,  such  parent  or  guardian  is  incapa- 
ble or  unwilling  to  exercise  the  proper  care  or  discipline  over  such  infant. 

Third — Infants  committed  by  any  judge  of  the  superior  court  of  this  state 
where  complaint  in  writing  has  been  filed,  and  due  proof  of  the  same  has 
been  made  by  the  mother  or  guardian,  when  the  father  is  dead  or  has  aban- 
doned his  family,  or  is  an  habitual  drunkard,  or  does  not  provide  for  the 
support  of  such  infant,  that  such  infant  is  destitute  of  a  suitable  home  and 
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of  adequate  means  of  obtaining  an  honest  living,  or  is  in  danger  of  being 
brought  up  to  lead  an  idle  and  immoral  life,  and  where  such  mother  or 
guardian  is  unable  to  provide  the  proper  support  and  care  for  such  infant. 

Ascertaining  whether  inmates  can  he  received. 

Sec.  21.  Before  conveying  infants  to  said  institution,  as  provided  under 
section  twenty  of  this  act,  the  person  or  persons  having  charge  of  said 
infants  shall  ascertain  from  the  superintendent  whether  they  can  be  re- 
ceived; and  if  they  cannot,  then  the  cases  of  such  infants  shall  be  disposed 
of  as  if  this  act  had  never  been  passed,  and  no  proceedings  taken  under  it. 
JRecord. 

Sec.  22.  In  all  cases  where  the  commitment  is  executed  by  the  ofiQcial 
person,  whose  proceedings  are  usually  evidenced  by  the  record,  or  where  the 
occasion  of  the  commitment  is  a  criminal  charge  or  conviction  against  the 
infant,  no  other  record  shall  be  made  (unless  demanded  by  the  infant,  his 
parent,  or  guardian)  than  that,  in  substance,  such  infant  (naming  him), 

who  on  a  day  therein  named  was  of  the  age  of  years,  having  been 

brought  before  said  court  or  officer,  and  it  having  been  ascertained  by  the 
testimony  of  the  witnesses  that  such  infant  was  a  suitable  person  to  be  com- 
mitted to  the  instruction  and  discipline  of  such  institution,  and  in  case  of 
conviction  for  crime  (naming  the  offense),  therefore  such  infant  was  ordered 
to  be  committed  to  said  institution. 
Credits. 

Sec.  23.  Every  person  committed  to  the  reform  school  shall  by  good 
behavior  earn  to  himself  or  herself,  and  be  credited  with  time  as  follows,  to 
wit:  Each  month  in  the  first  year,  five  days;  each  month  in  the  second  year, 
six  days;  each  month  in  the  third  year,  seven  days;  each  month  in  the 
fourth  year,  eight  days;  each  month  in  the  fifth  year,  ten  days.  When  such 
person  shall  be  degraded  for  misconduct,  or  violation  of  the  rules  of  the  in- 
stitution, then  for  every  time  so  degraded  such  person  shall  lose  five  days  of 
the  good  time  that  may  stand  placed  to  his  credit;  and  the  superintendent 
shall  release  every  such  person  from  the  institution  as  many  days  before  the 
expiration  of  the  term  of  his  sentence  as  such  person  shall  have  balance  of 
good  days  to  his  credit.  Upon  the  discharge  of  any  person  committed  to 
the  reform  school,  except  when  committed  under  section  twenty  of  this  act, 
the  superintendent  shall  provide  him  with  suitable  clothing  and  five  dollars 
in  money,  and  procure  transportation  for  him  to  his  home,  if  resident  in  this 
state,  or  to  the  county  in  which  he  may  have  been  convicted,  at  his  option. 

Estimate  of  expenses. 

Sec.  24.  Said  board  of  trustees  shall,  with  the  approval  of  the  governor, 
estimate  and  determine,  as  near  as  may  be,  the  actual  expense  per  montli  of 
keeping  and  taking  care  of  each  infant  committed  to  said  institution,  under 
the  provisions  of  section  twenty  of  this  act,  not  including  the  use  of  the 
grounds  and  buildings,  and  shall  include  a  statement  of  such  estimated 
price  in  each  biennial  report  to  the  governor.  When  any  infant  is  com- 
mitted to  said  institution  at  the  instance  of  his  or  her  parent  or  guardian,  or 
other  protector,  the  cost  of  keeping  said  infant,  including  the  cost  of  trans- 
porting to  and  from  the  institution,  shall  be  wholly  paid  by  such  parent  or 
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guardian,  unless,  by  reason  of  the  poverty  of  such  parent  or  guardian,  or 
other  good  cause,  said  board  of  trustees  shall  otherwise  order  and  direct;  in 
each  case  such  expenses,  including  the  cost  of  transportation,  shall  be  borne 
one  half  by  the  county  from  which  such  infant  is  committed,  and  the  re- 
maining one  half  shall  be  borne  by  the  state.  The  expense  which  any 
county  may  be  liable  to  pay  on  account  of  any  infant  committed  to  said 
institution  under  the  provisions  of  this  act  shall  be  paid  by  the  board  of 
supervisors  into  the  state  treasury  on  a  certified  and  detailed  statement  as 
to  the  amount  due  therefor  from  such  county  being  furnished  to  the  auditor 
of  the  county  by  said  superintendent;  but  in  no  case  shall  the  amount 
charged  to  any  county  for  the  keeping  of  any  infant  exceed  one  half  of  the 
estimated  cost  to  the  state  of  his  or  her  support,  exclusive  of  the  use  of  the 
permanent  property  of  the  institution.  All  moneys  paid  by  such  counties 
under  the  provisions  of  this  section  into  the  state  treasury  shall  be  paid 
directly  by  the  state  treasurer  to  the  superintendent  of  the  reform  school  for 
the  use  of  said  institution,  as  herein  provided;  provided,  however,  that  no 
order  shall  be  made  by  said  board  of  trustees  charging  any  county  with  one 
half  of  the  cost  of  keeping  in  the  institution  any  infant  committed  at  the 
instance  of  his  or  her  parent  or  guardian,  or  other  protector,  unless  a  certifi- 
cate in  writing  is  first  produced,  signed  by  the  president  of  the  board  of 
supervisors  of  such  county,  setting  forth  that  the  case  is  one  in  which  the 
expense  should  be  charged  to  the  state  and  county,  and  also  setting  forth  the 
reasons  for  their  being  so  charged. 

Estimated  monthly  expenses. 

Sec.  25.  Immediately  after  the  governor  shall  make  proclamation  that 
said  institution  is  ready  for  the  reception  of  inmates,  the  board  of  trustees 
shall  make  the  estimated  actual  expense  per  month  of  keeping  and  taking 
care  of  the  infants,  as  required  under  section  twenty-four,  which  estimate 
shall  control  in  such  matters  until  the  first  biennial  report  of  said  board  is 
made. 

Aiding  escapes. 

Sec.  26,  If  any  person  procure  the  escape  of  any  person  committed  to  the 
reform  school,  or  advise  or  connive  at,  aid,  or  assist  in  such  escape,  or  con- 
ceal any  such  person  so  committed  after  such  escape,  he  shall,  upon  convic- 
tion thereof  in  any  court  of  competent  jurisdiction,  be  punished  by  a  fine 
of  not  less  than  two  hundred  nor  more  than  one  thousand  dollars,  or  be 
imprisoned  in  the  county  jail  not  less  than  two  months  nor  more  than  one 
year,  or  by  both  such  fine  and  imprisonment;  or  if  such  person  so  convicted 
be  under  the  age  of  sixteen  years,  then  he  shall  be  sentenced  to  the  reform 
gchool,  as  in  this  act  provided. 

Application  for  discharge  of  inmate. 

Sec.  27.  If  any  parent  or  guardian  or  master  to  whom  an  infant  has  been 
apprenticed,  or  any  person  occupying  the  position  of  parent,  protector,  or 
guardian  in  fact  or  in  reality,  by  blood  or  marriage,  not  more  remote  than 
first  cousin  to  such  infant,  shall  feel  aggrieved  by  such  commitment  to  such 
institution,  when  such  commitment  has  been  made  under  section  twenty  of 
this  act,  he  may  make  written  application  to  the  board  of  trustees  of  the 
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institution  for  the  discharge  of  such  infant;  which  application  shall  be  filed 
with  the  superintendent,  who  shall  inform  the  trustees  thereof,  and  the  same 
shall  be  heard  and  determined  by  such  trustees  at  such  time  and  place  as 
they  shall  appoint  for  that  purpose,  not  later  than  the  next  regular  meeting 
of  the  board.  Such  application  shall  state  the  grounds  of  the  applicant's 
claim  to  the  custody  of  the  infant  and  the  reasons  for  claiming  such  custody. 
Within  ten  days  after  hearing  said  application,  the  trustees  shall  make  and 
announce  their  opinion  thereon,  and  if  they  shall  be  of  the  opinion  that  the 
welfare  of  such  infant  would  be  promoted  by  granting  the  application,  thev 
shall  make  an  order  to  that  effect;  otherwise,  they  shall  deny  the  applica- 
tion. The  applicant  may,  upon  the  denial  of  his  application,  by  first  giving 
security  for  the  payment  of  all  costs  (the  security  to  be  approved  by  the  clerk 
of  the  proper  court),  commence  an  action  in  the  superior  court  of  the  county 
in  which  the  institution  may  be  situated,  for  the  recovery  of  the  custody  of  such 
infant  against  the  trustees  of  such  institution.  The  complaint  in  said  action 
shall  state  the  fact  and  manner  of  the  infant's  commitment  to  said  institu- 
tion, the  making  of  the  applicant's  application  to  the  trustees  for  the  custody 
of  such  infant,  and  the  overruling  of  such  application  by  such  trustees,  as 
well  as  the  ground  upon  which  the  applicant  relies  for  the  recovery  of  the 
custody  of  such  infant.  Said  action  shall  be  prosecuted  in  like  manner  as 
other  civil  actions,  and  the  cost  thereof  shall  be  paid  by  the  applicant  without 
reference  to  the  result  of  the  action,  unless  the  court  shall  state  in  the  judg- 
ment that  the  refusal  of  the  trustees  to  grant  the  application  of  the  applicant 
was  plainly  unreasonable,  or  that  the  original  commitment  was  manifestly 
improper  and  unnecessary. 

Duty  of  sheriffs. 

Sec.  28.  It  shall  be  the  duty  of  the  sheriff  of  any  county,  wherein  an 
order  is  made  by  a  superior  judge  committing  any  infant  to  such  reform 
school,  to  execute  any  and  all  writs  of  commitment  issued  by  said  judge, 
and  to  receive  as  compensation  therefor  such  fees  as  are  now  or  may  here- 
after be  provided  by  law  for  the  transportation  of  prisoners  to  the  state 
prison;  'provided,  that  in  all  cases  where  the  commitment  shall  be  made 
under  section  twenty  of  this  act,  the  parent,  guardian,  or  other  protector  of 
such  infant  may  at  his  option,  and  in  all  cases  where  he  is  able,  or  the 
estate  of  such  infant  is  sufiacient,  shall,  without  expense  to  the  county  or 
state,  execute  said  writ  of  commitment,  after  having  been  duly  sworn  there- 
for, with  like  powers  and  with  like  effect  as  the  sheriff  would  have. 

When  inmate  must  support  himself. 

Sec.  29.  In  all  cases  where  an  infant  has  been  committed"  to  said  reform 
school  for  any  of  the  causes  mentioned  in  section  twenty  of  this  act,  and  such 
infant  at  the  time  of  his  commitment  or  afterwards,  and  during  his  term  of 
confinement  at  said  school,  succeeds  to  any  estate  which  is  of  sufficient  value 
to  cover  his  expense  to  and  from  and  while  at  said  school,  the  same  shall 
become  subject  to  such  expense;  and  the  said  superior  court  shall,  by  a 
l^roper  order  therein  entered,  cause  the  parent  or  guardian  to  sell  so  much  of 
said  infant's  estate  (there  not  being  sufficient  money)  to  pay  sucli  expenses. 
In  each  case  the  pi»oceedings  thereon  shall  be  similar  to  those  required  of 
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guardians  in  ordinary  sales  of  the  property  of  wards.  When  any  money  is 
realized  by  virtue  of  any  such  sales,  the  court  by  proper  order  shall  cause 
the  same  or  a  sufficient  amount  therefor  to  be  paid  to  the  superintendent  of 
such  institution;  or  in  case  any  expense  of  said  infant  has  been  borne  already 
by  the  state  or  county,  then  such  court  shall  order  said  county  and  state  to 
be  fully  reimbursed  for  said  expense  by  causing  a  sufficient  amount  therefor 
to  be  placed  in  the  state  and  county  treasury. 
Appropriation. 

Sec.  30.  The  sum  of  two  hundred  thousand  dollars  ($200,000)  is  hereby 
appropriated  out  of  the  general  fund  of  the  state  of  California  for  the  erection, 
equipment,  and  maintenance  of  the  building  or  buildings  and  grounds  of  said 
reform  school  as  herein  provided,  for  the  two  years  commencing  April  first, 
eighteen  hundred  and  eighty-nine.  Said  sum  herein  appropriated  shall  be 
expended  pursuant  to  the  provisions  of  this  act.  The  said  board  of  trustees 
shall  examine,  audit,  and  allow  all  demands  arising  under  this  act,  and  the 
state  controller  shall  thereupon  draw  his  warrants  therefor,  payable  out  of 
the  said  general  fund,  and  the  state  treasurer  is  hereby  ordered  to  pay  such 
warrants. 

Sec.  31.  This  act  shall  take  efifect  and  be  in  force  from  and  after  its 
passage. 

SOLDIERS   AND    SAILORS. 

An  Act  to  recognize  the  veterans^  home  at  Yountville  as  a  state  home  for  the  main- 
tenance of  disabled  soldiers  and  sailors  of  the  United  States,  and  to  designate 
an  officer  to  receive  moneys  appropriated  by  the  United  States  on  account  of 
said  home. 

[Approved  March  19,  1889;  1889,  418.] 
Declaring  veterans^  home  at  Younttille  a  state  home. 

Section  1.  The  home  for  United  States  soldiers  and  sailors,  located  at 
Yountville,  Napa  County,  in  this  state,  heretofore  under  the  management  of 
the  veterans'  home  association  of  California,  a  corporation  duly  created  and 
existing  under  the  laws  of  this  state,  and  supported  chiefly  by  appropriations 
from  the  state  treasury,  as  provided  in  an  act  entitled  "An  act  to  appropriate 
money  for  the  support  of  aged  persons  in  indigent  circumstances,  residing  in 
the  home  of  the  veterans'  home  association,"  approved  March  seventh,  eigh- 
teen hundred  and  eighty-three,  and  the  act  approved  February  twenty-eighth, 
eighteen  hundred  and  eighty-seven,  entitled  "An  act  to  amend  an  act  to  ap- 
propriate money  for  the  support  of  aged  persons  in  indigent  circumstances, 
residing  in  the  home  of  the  veterans'  home  association,  approved  Ma/ch 
seventh,  eighteen  hundred  and  eighty-three,"  is  hereby  recognized  as  and 
declared  to  be  a  state  home  for  the  support  and  maintenanjce  of  disabled  sol- 
diers and  sailors  of  the  United  States. 
Management  of 

Sec  2.  The  said  home  shall  hereafter  be  under  the  exclusive  management 
of  the  state,  through  and  by  the  board  of  directors  of  said  association,  who  are 
hereby  constituted  a  state  board  of  directors  for  that  purpose.  The  governor 
shall  have  supervising  power  over  said  management,  and  he  may  remove  any 
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of  such  directors  for  cause,  and  fill  the  vacancy  so  caused  by  appointing  some 
other  member  of  said  association  thereto.  It  shall  be  the  duty  of  the  presi- 
dent of  said  board  to  report  annually  to  the  governor,  and  as  often  as  required, 
all  the  transactions  of  said  board  of  directors. 

Duty  of  state  treasurer. 

Sec.  3.  The  state  treasurer  is  hereby  authorized  and  empowered  to  receive 
any  and  all  moneys  to  which  said  home  may  be  entitled  under  the  act  of 
Congress  entitled  "  An  act  to  provide  aid  to  state  or  territorial  homes  for  the 
support  of  disabled  soldiers  and  sailor^  of  the  United  States,"  approved 
August  twenty-seventh,  eighteen  hundred  and  eighty-eight,  or  by  reason  of 
any  future  act  of  Congress. 

Property  not  affected. 

Sec.  4.  This  act  shall  in  no  wise  affect  the  title  to  the  property  of  the  vet- 
erans' home  association. 

Sec.  5.     This  act  shall  take  effect  immediately. 

An  Act  to  'provide  for  the  building  and  furniskimj  of  ttie  home  /cr  soldiers* 

widows  and  orphans  and  army  nurses,  and  for  the  state  to  inquire  into  the 

management  of  such  institution  by  a  uniform  ride  proportioned  to  the  number 

of  inviates  in  said  institution,  for  the  management  of  the  same,  and  for  the 

support  of  indigent  persons  residing  in  the  said  home. 

[Approved  March  16,  1889;  1889,  206.] 
Appropriation. 

Section  1.     There  is  hereby  appropriated  out  of  any  money  in  the  state 
treasury   not    otherwise   appropriated,    the    sum    of  twenty-five    thousand 
($25,000)  dollars,  for  the  building  and  furnishing  of  the  home  for  soldiers' 
widows  and  orphans  and  army  nurses  in  indigent  circumstances. 
How  expended. 

Sec.  2,  The  said  sum  of  money  for  the  purpose  in  section  one  of  this  act 
provided  shall  be  expended  in  the  manner  and  in  the  sums  in  this  act  here- 
inafter specified  immediately  after  the  completion  of  the  main  building  of 
the  home,  and  upon  satisfactory  evidence  furnished  the  governor  of  the  state 
that  the  board  of  directors  of  the  woman's  relief  corps  home  association  have 
accepted  the  main  building  from  the  contractors,  the  controller  of  state  shall, 
upon  the  order  of  the  governor,  issue  his  warrant  for  the  sum  of  ten  thou- 
sand ($10,000)  dollars,  in  favor  of  the  president  and  treasurer  of  the  board 
of  directors  of  the  woman's  relief  corps  home  association,  and  the  state  treas- 
urer is  hereby  directed  to  pay  the  same. 

Same.- 

Sec.  3.  The  said  directors  are  authorized  and  directed  to  expend  out  of 
the  moneys  herein  appropriated  the  sum  of  fifteen  thousand  ($15,000)  dol- 
lars, for  the  support  and  maintenance  of  the  widows  and  orphans  of  Union 
soldiers,  sailors,  and  marines,  and  for  ex-Union  army  nurses  in  indigent  cir- 
cumstances, residing  in  the  home  in  Santa  Clara  County,  under  the  auspices 
of  the  woman's  relief  corps  home  association,  a  corporation  duly  created  and 
existing  under  the  laws  of  this  state,  in  the  manner  following,  to  wit :  The 
sum  of  one  hundred  and  fifty  dollars  per  annum  for  each  widow  and  army 
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nurse,  and  the  sum  of  seventy-five  ($75)  dollars  per  annum  for  each  orphan 
duly  admitted  to  and  residing  in  such  home;  provided,  the  whole  of  said  sum 
shall  not  be  expended  in  any  one  year  for  such  support  and  maintenance. 

WJien  to  commence. 

Sec.  4.  The  aid  granted  in  section  three  of  this  act  shall  commence  on  the 
first  day  of  the  month  after  each  such  widow,  orphan,  or  army  nurse  shall 
commence  bona  fide  to  reside  in,  and  be  supported  in,  such  home,  and  shall 
be  paid  by  the  state  in  semi-annual  installments. 

Bools  of  corporation. 

Sec.  5.  First  —  It  shall  be  the  duty  of  such  corporation  to  keep  a  book 
in  which  shall  be  entered  the  date  of  admission,  names,  age,  and  place  of 
birth  of  each  widow,  orphan,  or  army  nurse,  and  also  the  military  history, 
if  it  can  be  obtained,  of  the  husband  or  father  of  such  widow  or  orphan  who 
is  or  may  hereafter  be  admitted  to  such  institution,  and  the  estate  or  income, 
if  any,  to  which  she  may  be  entitled. 

Second  —  Said  corporation  shall  also  keep  a  book  entitled  "  Monthly  Ac- 
counts." In  it  shall  be  entered  on  the  debtor  side  all  moneys  received  from 
any  and  all  sources,  segregated  under  their  proper  heads,  and  on  credit  side  all 
disbursements  made,  specifying  for  what  purpose  made,  and  the  amounts  en- 
tered in  detail  so  disbursed,  segregated  under  their  proper  heads,  each  entry 
to  be  made  under  its  proper  dates. 

Third  —  A  pay-roll  shall  be  kept  of  the  employees  and  the  amounts  dis- 
bursed to  each,  and  at  what  rate  of  wages,  and  for  what  length  and  kind  of 
services. 

Fourth  —  A  book  shall  be  kept  in  which  shall  be  entered  in  detail  the 
amounts  and  dates  of  all  payments  from  outside  sources,  made  to  each  such 
widow,  orphan,  or  army  nurse  during  her  said  residence,  or  to  such  associa- 
tion for  her  benefit. 

Fifth  —  A  transcript  of  such  books  and  pay-roll,  verified  by  the  oath  of  the 
manager  of  such  institution  or  person  in  charge  of  the  same,  shall  be  made 
and  forwarded  to  the  state  board  of  examiners  at  the  time  of  making  demand 
or  presenting  claims  for  state  aid,  conveying  in  accordance  with  section  three 
of  this  act,  covering  the  time  for  which  such  claim  or  demand  for  state  aid  is 
made;  also  a  list  of  all  the  inmates  for  whom  such  claim  or  demand  for  such 
aid  is  made. 

Sixth  —  Such  books  and  pay-roll  shall  be  open  also  at  all  times  to  the  in- 
spection of  the  state  board  of  examiners,  or  of  any  person  authorized  by  it  to 
examine  the  same,  or  of  any  committee  of  the  legislature  or  clerk  thereof 
duly  authorized  so  to  do. 

Powers  of  state  hoard  of  examiners. 

Sec.  6.  The  state  board  of  examiners  are  authorized  in  behalf  of  the  state, 
at  any  time,  to  inquire,  either  in  person  or  by  authorized  agent,  into  the  man- 
agement of  such  institution;  and  upon  refusal,  after  due  demand,  to  permit 
such  inquiry,  such  institution  shall  not  thereafter  receive  any  aid  under 
this  act.  All  necessary  expenses  incurred  in  making  such  inquiry  shall  be 
audited  and  allowed  by  the  state  board  of  examiners  out  of  the  appropria- 
tions of  the  state  for  the  aid  of  such  institutions. 
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Claims,  what  to  contain. 

Sec.  7.  Every  claim  for  aid  under  this  act  Bhall  be  presented  to  and  au- 
dited and  allowed  by  the  state  board  of  examiners.  Such  claims  shall 
contain, — 

1.  The  name  and  location  of  the  institution  making  the  claim. 

2.  The  name  of  the  person  or  persons  liaving  control  thereof. 

3.  The  number  and  class  of  inmates. 

4.  The  date  of  admission  and  age  of  each. 

5.  The  amount  of  pension  or  other  income  the  institution  is  receiving  from 
each  inmate. 

Such  claim,  and  the  statements  therein  contained,  shall  be  verified  by  the 
oath  of  the  superintendent  or  other  person  having  charge  of  the  institution, 
and  the  board  of  examiners  may,  in  their  discretion,  require  the  production 
of  the  books  of  such  institution  in  support  of  such  claim. 
Payment  of  claims. 

Sec.  8.  If  such  claim  be  audited  and  allowed,  in  whole  or  in  part,  by 
said  board,  it  shall  be  the  duty  of  the  controller  to  draw  his  warrant  for  the 
amount  thereof  in  favor  of  the  president  and  treasurer  of  said  association, 
and  it  shall  be  the  duty  of  the  state  treasurer  to  pay  the  same  on  due  pre- 
sentation. 

Support  of  inmates. 

Sec.  9..  No  person  for  whose  specific  support  there  is  paid  said  institution 
the  sum  of  twelve  dollars  and  fifty  cents  or  more  per  month]  shall  be  enti- 
tled to  any  aid  under  this  act.  But  if  such  sum  shall  be  less  than  twelve 
dollars  and  fifty  cents  per  month,  aid  shall  be  granted  for  such  sum  only  as 
is  necessary  to  make  the  full  amount  of  support,  including  the  state  aid, 
twelve  dollars  and  fifty  cents  per  month. 

Presentation  of  claims  or  demands. 

Sec.  10.  Such  claims  or  demands  for  state  aid  shall  be  presented  to  and 
acted  on  by  said  board,  and  paid  by  said  treasurer  semi-annually,  com- 
mencing from  the  first  day  of  the  month  after  said  home  shall  be  open  to 
and  receive  its  inmates,  the  first  of  said  claims  to  be  so  presented  at  the  ex- 
piration of  six  months  from  said  last-mentioned  time,  and  each  subsequent 
claim  at  regular  intervals  of  six  months  thereafter. 

State  appropriation,  hoxo  used. 

Sec.  11.  No  money  appropriated  [by  the  state  under  this  act  shall  bo 
expended  either  in  improvements  or  any  erection  of  new  buildings  for  such 
institution,  except  as  provided  in  sections  one  and  two  of  this  act. 

Who  entitled  to  aid. 

Sec.  12.  No  person  shall  be  entitled  to  receive  any  aid  under  this  act 
unless  she  has  been  admitted  to  and  kept  in  said  home  by  reason  of  her  ser- 
vices as  army  nurse;  or  by  reason  of  the  military  services  of  her  husband  or 
father;  nor  unless  she  has  been  continuously  a  resident  of  this  state  for  two 
years  next  prior  to  her  admission  to  said  home;  nor  unless  she  would  be  en- 
titled to  receive  such  aid  by  virtue  of  the  laws  and  constitution  of  this  state. 
Before  allowing  a  claim  in  behalf  of  any  inmate  of  said  home,  the  board  of 
examiners  shall  require  proof  of  such  facts. 
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An  Act  to  amend  ^'An  Act  to  appropriate  money  for  the  support  of  aged  persons 
in  indigent  circumstances  residing  in  the  home  of  the  veterans'  home  associa- 
tion" approved  March  7,  1883. 

[Approved  February  28,  1887;  1887,  C] 

Amendment. 

Section  1.     Section  one  of  "An  Act  to  appropriate  money  for  the  support 

of  aged   persons  in  indigent  circumstances  residing   in  the   home  of  the 

veterans'  home  association,"  approved  March  seventh,  eighteen  hundred  and 

eighty-three,  is  amended  so  as  to  read  as  follows:  — 

Appropriation. 

Section  1.  There  is  hereby  appropriated  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated,  for  the  support  and  maintenance  of 
veterans  of  the  late  Mexican  and  civil  wars,  in  indigent  circumstances,  resid- 
ing in  the  veterans'  home,  under  the  auspices  of  the  veterans'  home  associa- 
tion, a  corporation  duly  created  and  existing  under  the  laws  of  this  state,  the 
sum  of  one  hundred  and  fifty  dollars  per  annum  for  each  veteran  duly  ad- 
mitted to  and  residing  in  such  home;  provided,  that  in  no  one  year  shall  a 
sum  exceeding  thirty  thousand  dollars  be  paid  by  virtue  of  such  appropria- 
tion. 

Sec.  2.     This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  appropriate  the  sum  of  ten  thousand  dollars  for  the  construction  of  an 
additional  cottage  at  the  veterans'  home,  under  the  auspices  of  the  veterans' 
home  association,  and  for  the  completion  of  the  principal  building  already  in 
use,  and  to  improve  the  water  supply  of  said  home. 

[Approved  February  28,  1887;  1887,  7.] 
The  title  expresses  the  purport  of  the  act. 

An  Act  entitled  ^^An  Act  to  prevent  persons  from  unlawfully  using  or  wearing  the 
badge  of  the  Grand  Army  of  the  Republic  of  this  state." 
[Approved  March  10,  1887;  1887,  82.] 
Grand  Army  of  the  Republic  badge  —  Crime  and  penalty. 

Section  1.  Any  person  who  shall  willfully  wear  the  badge  of  the  Grand 
Army  of  the  Republic,  or  who  shall  use  or  wear  the  same  to  obtain  aid  or 
assistance  thereby  within  this  state,  unless  he  shall  be  entitled  to  use  or 
wear  the  same  under  the  rules  and  regulations  of  the  department  of  Califor- 
nia, Grand  Army  of  the  Republic,  shall  be  guilty  of  misdemeanor,  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  a  term  not  to  exceed 
thirty  (30)  days  in  the  county  jail,  or  a  fine  not  to  exceed  twenty  (20)  dol- 
lars, or  by  both  such  fine  or  imprisonment. 

Sec  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  the  date 
of  its  passage. 

An  Act  to  provide  for  the  burial  of  ex-Union  soldiers,  sailors,  and  marines  in 

this  state,  who  may  hereafter  die  without  leaving  sufficient  means  to  defray 

funeral  expenses. 

[Approved  March  15,  1889;  18S9,  198.] 

Supervisors  to  provide  for  burial  of  ex-Union  soldiers,  sailors,  and  marines. 
Section  1.    It  shall  be  the  duty  of  the  board  of  supervisors  of  each  county 
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in  this  state  to  designate  a  proper  person  in  the  county,  whose  duty  it  shall 
be  to  cause  to  be  decently  interred  the  body  of  any  honorably  discharged  sol- 
dier, sailor,  or  marine  who  served  in  the  army  or  navy  of  the  United  States 
during  the  late  war,  or  in  the  war  with  ]\Ioxico,  who  may  hereafter  die  with- 
out having  sufficient  means  to  defray  funeral  expenses.  Such  burial  shall 
not  be  made  in  any  cemetery  or  burial-ground,  or  any  portion  of  such  ceme- 
tery or  burial-ground,  used  exclusively  for  the  burial  of  the  pauper  dead. 
The  expenses  of  each  burial  shall  not  exceed  the  sum  of  fifty  dollars  ($50). 

Expenses,  how  paid. 

Sec.  2.  The  expenses  of  such  burial  shall  be  paid  by  the  county  in  which 
Baid  soldier,  sailor,  or  marine  died;  but  if  such  deceased  person  had  a  resi- 
dence in  any  other  county  in  this  state  than  the  one  paying  the  expenses,  the 
county  of  his  residence  shall  refund  the  money  advanced  by  the  county 
where  he  died.  Expenses  of  such  burial  shall  be  audited  and  paid  as  other 
accounts  are  audited  and  paid  by  the  county;  provided,  that  this  act  shall 
not  apply  to  such  soldiers,  sailors,  or  marines  who  may  hereafter  die  in  the 
national  or  state  soldiers'  home  in  this  state. 

Circumstances  of  deceased  to  be  inquired  into. 

Sec.  3.  It  shall  be  the  duty  of  the  person  appointed,  as  provided  in  sec- 
tion one  of  this  act,  before  he  assumes  the  charge  and  expenses  of  any  suoli 
burial,  to  first  satisfy  himself,  by  a  careful  inquiry  into  and  examination  of 
all  the  circumstances  in  the  case,  that  the  family  of  such  deceased  soldier, 
sailor,  or  marine,  if  he  had  any  at  the  time  of  his  decease  residing  in  sucli 
county,  is  unable,  for  want  of  means,  to  defray  the  expenses  of  such  burial  or 
funeral;  and  if  he  finds  such  inability  to  exist,  he  shall  cause  such  deceased 
soldier,  sailor,  or  marine  to  be  buried,  as  provided  in  this  act,  and  lie  shall 
immediately  report  his  action  to  the  clerk  of  the  board  of  supervisors  of  the 
county,  stating  forthwith  all  the  facts,  and  that  he  found  the  family  of  such 
deceased  person,  if  he  had  any,  in  indigent  circumstances,  and  unable  to  pay 
the  expenses  of  such  funeral  or  burial,  together  with  the  name,  rank,  and 
command  to  which  he  belonged  as  such  soldier,  sailor,  or  marine,  the  date  of 
his  death,  place  where  buried,  and  his  occupation  while  living,  and  also  an 
itemized  statement  of  the  expenses  incurred  by  reason  of  such  burial. 

Duty  of  clerk  of  hoard  of  supervisors. 

Sec.  4.  It  shall  be  the  duty  of  the  clerk  of  the  board  of  supervisors,  upon 
receiving  the  report  and  statement  of  expenses  provided  for  in  this  act,  to 
transcribe,  in  a  book  kept  for  that  purpose,  all  the  facts  contained  in  such 
report  respecting  such  deceased  soldier,  sailor,  or  marine.  It  shall  also  bo 
the  duty  of  said  clerk,  upon  the  death  and  burial  of  any  such  soldier,  sailor, 
or  marine,  to  make  application  to  the  proper  authorities  under  the  govern- 
ment of  the  United  States,  for  a  suitable  head-stone,  as  provided  by  act  of 
Congress,  and  to  cause  the  same  to  be  placed  at  the  head  of  such  soldier, 
Bailor,  or  marine's  grave. 

Sec.  5.  The  person  appointed  as  provided  in  section  one  of  this  act  shall 
not  receive  any  compensation  for  any  duties  he  may  perform  in  compHance 
with  this  act. 

This  act  shall  take  effect  immediately. 
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STAMPING    OF    MANUFACTURED    GOODS. 

An  Act  to  prevent  fraud  and  imposition  in  the  matter  of  stamping  and  labeling 
produce  and  manufactured  goods. 
[Approved  March  4,  1887;  1887,  17.] 
Penalty  for  falsely  labeling  produce  and  manufactured  goods. 

Section  1.  Any  person,  firm,  or  corporation,  engaged  in  the  production, 
manufacture,  or  sale  of  any  article  of  merchandise  made,  or  partly  made,  in 
this  state,  who  or  which  shall  by  any  imprint,  label,  trade-mark,  tag,  stamp, 
or  other  inscription  or  device,  placed  or  impressed  upon  such  article,  or  upon 
the  cask,  box,  case,  or  package  containing  the  same,  misrepresent  or  falsely 
state  the  kind,  character,  or  nature  of  the  labor  employed  or  used,  or  misrep- 
resent or  falsely  state  the  extent  of  the  labor  employed  or  used,  or  misrepre- 
sent or  falsely  state  the  number  or  kind  of  persons  exclusively  employed  or 
used,  or  misrepresent  or  falsely  state  that  a  particular  or  distinctive  class  or 
character  of  laborers  was  wholly  and  exclusively  used  or  employed,  when,  in 
fact,  another  class,  or  character,  or  distinction  of  laborers  was  used  or  em- 
ployed, either  jointly  or  in  any  wise  supplementary  to  such  exclusive  class, 
character,  or  distinction  of  laborers,  in  the  production  or  manufacture  of  the 
article  to  which  such  imprint,  label,  trade-mark,  tag,  stamp,  or  other  inscrip- 
tion or  device  is  affixed,  to  which,  or  upon  the  cask,  box,  case,  or  package 
containing  the  same,  such  imprint,  label,  trade-mark,  tag,  stamp,  or  other 
inscription  or  device  is  affixed,  or  upon  which  it  is  impressed,  is  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  is  punishable  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  for  not  less  than  twenty  days  nor  for  more  than  ninety  days, 
or  by  both  such  fine  and  imprisonment. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

STATE    MINERAL    CABINET. 

An  Act  making  an  appropriation  for  the  management  and  protection  of  the  state 
mineral  cabinet  under  direction  of  the  trustees  thereof. 

[Approved  March  11,  1889;  1889,  131.] 
Appropriation  for  protection  of  state  mineral  cabinet. 

Section  1.  The  sum  of  three  hundred  and  fifty  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  state  treasury  not  otherwise  appropriated, 
for  the  payment  of  the  expenses  incurred  by,  and  the  outlays  suggested  by, 
the  trustees  of  the  mineral  cabinet,  the  property  of  the  state,  as  specified  by 
said  trustees  in  their  report  for  the  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty-eight,  to  wit,  for  expenses  of  mineralogist  to  determine  and 
name  the  minerals,  fifty  dollars;  for  preparing  catalogue  and  labeling  and 
arranging  specimens,  one  ^hundred  and  fifty  dollars;  for  estimated  cost  of 
glass  covers  to  drawers,  and  the  putting  of  proper  locks  upon  the  cases,  one 
hundred  and  fifty  dollars. 

Sec.  2.  The  controller  is  hereby  directed  to  draw  his  warrant  for  said  sum 
of  three  hundred  and  fifty  dollars  in  favor  of  the  chairman  of  said  board  of 
trustees,  Eugene  J.  Gregory. 
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Manner  of  disbursement. 

Sec.  3.  Said  board  shall  disburse  said  sum  of  money,  in  accordance  with 
the  specifications  in  their  said  report,  to  pay  liabilities  therein  set  forth  as  in- 
curred, and  to  secure  from  improper  handling  the  said  property  of  the  state, 
and  shall  return  the  vouchers,  and  a  report  of  said  disbursements,  to  the  state 
board  of  examiners. 

Sec.  4.    This  act  shall  take  effect  immediately. 


STOCKTON. 

An  Act  to  provide  for  the  construction  and  maintenance  of  an  open  canal  from 

and  along  North  Street,  in  the  city  of  StocJcton,  county  of  San  Joaquin,  state 

of  California,  to  the  San  Joaquin  River,  for  sanitary  and  drainage  purposes, 

and  to  appropriate  money  therefor. 

[Approved  March  12,  1887;  1887,  109.] 
Construct  canal. 

Section  1.  The  directors  for  the  insane  asylum  of  Stockton,  California,  are 
authorized,  empowered,  and  directed  to  construct,  and  cause  to  be  con- 
structed, levees  and  embankments,  and  maintain,  or  cause  to  be  maintained, 
an  open  canal  from  the  said  insane  asylum,  from  and  along  North  Street,  to 
and  into  the  San  Joaquin  River,  by  the  least  expensive  route;  and  the  said 
board  shall  have  full  power  to  do  any  and  all  acts  necessary  to  and  for  the 
construction,  leveeing,  and  maintenance  of  the  said  canal,  and  the  contract- 
ing for  said  construction,  leveeing,  and  maintenance  thereof.  The  construc- 
tion and  maintenance  of  the  said  canal  and  levees  shall  be  let  to  the  lowest 
responsible  bidder,  at  a  sum  not  to  exceed  forty  thousand  ($40,000)  dollars, 
the  contract  to  include  right  of  way,  damages,  and  all  rights  incident  thereto; 
the  contractor  to  give  good  and  suflQcient  bonds.  Said  canal  to  be  used  for 
drainage  and  sanitary  purposes  for  the  state  insane  asylum.  A  sewer  may 
be  constructed  instead  of  an  open  canal,  on  any  part  of  the  line  of  the  pro- 
posed canal.  And  there  is  hereby  appropriated  the  sum  of  forty  thousand 
($40,000)  dollars  out  of  any  money  in  the  state  treasury  not  otherwise  appro- 
priated, for  the  purpose  aforesaid,  to  be  expended  by  said  directors. 

WILMINGTON. 

An  Act  to  repeal  an  act  entitled  "  An  Act  to  incorporate  the  town  of  Wilmington, 

in  the  county  of  Los  Angeles,  in  the  state  of  California,"  approved  February 

m,  1872. 

[Approved  March  12,  1887;  1887,  108.] 

The  purport  of  the  act  appears  from  the  title.     It  took  effect  from  its  passage. 

An  Act  to  repeal  an  act  entitled  "  An  Act  to  amend  an  act  entitled  '  An  Act  tn  in- 
corporate the  town  of  Wilmington,  in  the  county  of  Los  Angeles,  in  the  state  of 
California,'  approved  February  twentieth,  eighteen  hundred  and  seventy-two,'* 
approved  March  21,  1872. 

[Approved  March  12,  1887;  1887,  10t>.] 
The  purport  of  the  act  appears  from  the  title.    It  took  effect  from  its  passage. 
37 


INDEX. 


Abandonraent.     See  Homesteads. 
Abduction,    previous    unchastity   of   fe- 
male no  defense p.  460,  §  267  n. 

taking  need  not  be  forcible,  .p.  460,  §  267  n. 
Accessaries.    See  Accomplices;  Crimi- 
nal Law. 
Accomplices.    See  Criminal  Law;  Evi- 
dence. 

as  witnesses p.  478,  §  1111  n. 

corroboration  of p.  478,  §  1111  n. 

evidence  to  show p.  478,  §  1111  n. 

Accord  and  satisfaction,  accord  with- 
out satisfaction  no  bar. p.  301,  §  1521  n. 
burden  of  proof  to  show. . .  .p.  301,  §  1521  n. 
Account.      See  Counterclaim;  Bank- 
ruptcy AND  Insolvency;   Execu- 
tors AND  Administrators. 
between  mortgagor  and  mortgagee .... 

p.  .388,  §726x1. 

bill  of  particulars,  copy  of  original  ac- 
count need  not  be  furnished 

p.  363,  §454n. 

findings  in  actions  of p.  377,  §  633  n. 

limitation  of  action  on. p.  352,  §§344n.,  345  n. 
mutual,  open,  and  running,  what  is . . . 

p.  352,  §344n. 

oral  statement  of  account  not  barred, 

efifect  of p.  353,  §  360  n. 

oral  statement  of  barred  account  will 

not  revive  statute p.  353,  §  360  n. 

partnership  accounting p.  314,  §  2412  n. 

Accretion.     See  Watercourses. 
Acknowledgments.      See  Statute  of 
Limitations. 
married  women,   acknowledgments   of 

deeds  or  mortgages  by. p.  278,  §  1186  n. 

Action,  cause  of,  what  is p.  341,  §  22  n. 

Adjutant-general,  assistant,  salary  of 

p.  57,  §2114 

Adoption.     See  Parent  and  Child. 
Adulteration,  wine,  fraud  in  manufac- 
ture and  sale,  prohibiting p.  493  s. 

wine,  sophistication  and  adulteration, 

prohibiting p.  493  a. 

Adultery,  proof  of  marriage 

p.  460,  §266n. 

Advancements.     See  Wills. 

Adverse  possession  by  pledgor  

11.  325,  §2988n. 

color  of  title,  entry,  when  under 

p.  349.  §321  II. 

co-tenants 

p.  349,  §318  n.;  p.  350,  §§321  n.,  322 n. 

evidence p.  350,  §  321  u. 

grantor  and  grantee p.  350,  §  321  n. 

instruction  on  plea  of,  when  error 

p.  350.  §321  n. 

is  a  question  of  fact p.  349,  §  321  n. 

'«nd  dedicated  for  public  street 

p.  .349,  §  321  n. 


Adverse  possession,  mutual  barriers, 

when  an  inclosure p.  351,  §  323  n. 

occupancy p.  350,  §  323  n 

occupancy,  nature  of p.  349,  §  321  n. 

occupancy,  using  land  for  pasturage. . 

p.  351,  §323n 

of  homestead .p.  281,  §  1265  n. 

of  street  dedicated  to  public  use 

p.  97,  §2618n 

possession  and  payment  of  taxes  essen- 
tial  p.  351,  §325n 

prescriptive  right  to  easement,  how . . 

pleaded p.  271,  §801  n 

quieting  title  obtained  by,  evidence  and 

instructions  in p.  350,  §  321  n 

railroad,  adverse  possession  by ...... . 

p.  351,  §325  a 

tenant,  adverse  possession  by 

." p.  351,  §.326n. 

void  tax  deed  inadmissible  to  extend 

limits  of,  when p.  137,  §  3785  n. 

water  rights p.  350,  §  321  n. 

Affidavit.    See  Appeals;  Attachments; 

Contempt;  Process. 
Affidavit  of  merits.     See  Venue. 
Agency.     See  Embezzlement. 

action    by  principal    in    unautliorized 

act p.  312,  §2310n. 

action  by  principal  to  recover  loan  .... 

p.  312,  §2316n. 

architects,  authority  of p.  312,  §  2332  n. 

authority  of  agent,  evidence  and  find- 
ing of p.  311,  §2307  n. 

authority  to  sell  at  certain  time  gives 

no  right  to  sell  before,  .p.  312,  §  2316  n. 

breach  of  contract  of,  damages  for 

p.  3.30,  §  3318  n. 

collection,  agent  for,  who  is. p.  313,  §  2.356  n. 

contract  to  sell  real  estate  void  under 

statute  of  frauds p.  302,  §  1624  n. 

death  does  not  revoko  power  of  attor- 
ney coupled  with  interest 

p.  313,  §2356n. 

death  of  principal  terminates 

p.  313,  §2355n. 

declarations  of  agent  respecting  terms 
of  contract,  when  iuadmissililo. . . 
p.  312,  §2330n. 

duty  of   agent  to  inform  principal  of 

sales ..p.  312,  §  2316  n. 

fraud  of  agent  of  corporation 

p.  311,  §2306n. 

loan  society,  agent  of  cannot  sue.  when 

p.  355,  §3S2n. 

one  assuming  to  be  agent,  when  a  trus- 
tee....  p.  313,  §  2.355  n. 

ostensible  agency p.  312,  §  2.334  n. 

parol   evidence   to   enlarge   powers   of 

agent p.  312,  §  2309  n. 

personal  liability  of  agent,  .p.  313,  §  2343  n. 
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Agency,  power  of  attorney  coupled  with 

interest p.  313,  §  2356  n. 

power  to  sell,  when  does  not  authorize 

contract  to  convey  ...  .p.  312,  §  2324  n. 

principal,  when  liable  on  purchase. . . . 

p.  312,  §2330n. 

ratification  of  unauthorized  act  by  dis- 
closed principal p.  312,  §  2309  n. 

revocation  of  power  of  attorney 

p.  313,  §2356 

sale,  purchaser  when   chargeable  with 

notice p.  312,  §  2334  n. 

sale  of  real  estate  by  agent,  effect  of 

p.  311,  §2306n. 

termination  of  before  time  agreed,  lia- 
bility of  principal p.  313,  §  2355  n. 

Agreed  case.    See  Plkading  and  Prac- 
tice. 
Agriculture,  Husbandry,  committee  for 
entertainment   of  National  Grange 
of  Patrons  of p.  539  s. 

organization,  management,  and  control 

of  districts p.  496  s. ;  p.  497  s. 

Alcalde  courts.     See  Probate  Cotjrts. 
Alibi.     See  Criminal  Law. 

proving p.  454,  §  187  n. 

Aliens.     See  Citizenship. 

personal  appearance,  in  claiming  prop- 
erty  p.  422,  §  1272  n. 

Alimony.      See    Marriage    and   Di- 
vorce. 
Ambiguities.     See  Deeds. 
Amendments.      See    Appeals;    Find- 
ings; Pleading  and  Practice. 

of  answer  in  divorce  suit   concerning 

property p.  254,  §  147  n. 

Animals.  See  Gajie  Laws;  Licenses; 
Ordinances;  Trespass. 

contagious  diseases,   act  giving  siiper- 

visors  power  to  eradicate p.  521  s. 

dogs p.  465,  §  491 

false   advertisement   of     character    of 

p.  467,  §537i 

fraudulent  registration  of p.  467,  §  5372 

sheep  commissioner p.  521  s. 

sheep,  lease  of p.  307,  §  1955  n. 

Appeals.  See  Criminal  Law;  Emi- 
nent Domain;  Estate  of  Dece- 
dents; Executors  and  Adminis- 
trators; Guardian  and  Ward; 
Justices'  Courts;  Liens;  Trusts 
AND  Trustees. 

affidavits  no  part  of  record  on  appeal, 

when p.  482,  §  1246  n. 

affidavit  not  in  bill  of  exceptions  not 

considered p.  397,  §  950  n. 

affidavits,  when  cannot  be  considered . 

p.  397,  §952n, 

alimony,   judgment  for  temporary,   is 

appealable p.  253,  §  46  n. 

amendment  pending p.  365,  §  473  n. 

appraisement  of  homestead,  order  for 

p.  402,  §963n. 

bill  of  exceptions,  errors  not  apparent 

in p.  480,  §  1171  n. 

bill  of  exceptions,  presumptions  in  fa- 
vor of p.  480,  §  1174  n. 

briefs,  failure  to  file, p.  399,  §  954  n. 

challenge  for  bias  not  appealable 

p.  373,  §  602  n.;  p.  480,  §  1170  n. 

challenge  for  cause p.  403,  §  963  n. 

challenge  not   reviewed  where  no  ex- 
ception taken p.  476,  §  1074  n. 

conflicting   evidence p.  400,  §  956  n. 


Appeals,  contempt  proceedings 

p.  402,  §963n. 

costs,  appeal  from  order  taxing 

p.  402,  §963  n. 

criminal.  ..p.  40.3,  §  963  n.;  p.  428,  §  1237  n, 

criminal,  printed  transcripts  in 

p.  482,  §  1246 

demurrers p.  402,  §  963  n. 

demurrers,  appeal  from  order  .sustain- 
ing  p.  482,  §  1238  n. 

demurrer,  record  on  appeal  from  order 

overruling p.  397,  §  951  n. 

discharge  of  jury,  when  presumed  to  be 

with  consent p.  480,  §  1140  n. 

dismissal  for  failure  to  file  transcript 

in  time   ,,, p.  398,  §  954  n. 

irregularities  prior  to  order  for  new 

trial  as  ground  for p.  398,  §  954  n. 

motion  for,  by  personal   representa- 
tive  p.  398,  §  954  n. 

motion,  when  and  how  made 

p.  398,  §954  n. 

dismissal  of  appeal  by  county 

p.  399,  §  954  n. 

of  appeal  from  judgment  by  consent 

p.  399,  §954n. 

order  of,  appeal  from p.  402,  §  963  n. 

proper  parties,  question  of  does  not 

arise  on  motion p.  398,  §  954  n. 

second  motion  for p.  399,  §  954  n. 

divorce,  action  for,  is  appealable 

p.  251,  §  78  n. ;  p.  342,  §  52  n. 

duty  of  clerk  upon  appeal,  .p.  482,  §  1246  n. 
eminent  domain,  appeal  from  judgment 

in p.  402,  §963n. 

errors  in  one's  favor p.  401,  §  956  n. 

errors  not  afi'ecting  substantial  rights . . 

p.  482,  §  1258  n. 

estates  of  decedents,  proceedings  taken 

in,  appeal  from p.  402,  §  963  n. 

findings,  probative  facts  contained  in, 

examination  of p.  397,  §  950  n. 

from  judgment  on  plea  of  former  con- 
viction   p.  470,  §  687  n. 

from  order  made  after  final  judgment, 

identification  of  papers,  .p.  397,  §  950  n. 

harmless  or  immaterial  error 

p.  400,  §956n. 

homestead,  proceeding  by  judgment 
creditor  to  appraise,  is  not  appeal- 
able  p.  280,  §  1253  n. 

how  taken  where  legislature  has  not 

prescribed  means p.  394,  §  940  n. 

identification  of  papers p.  398,  §  954  n. 

inferences  of  facts  from  findings 

p.  401,  §956n. 

injunction,  order  granting. .  .p.  403,  §  963  n. 
instructions,     refusal     of,     when    not 

ground  for  reversal p.  397,  §  950  n. 

in  what  cases  may  be  taken p.  401,  §  963 

insufficiency  of  evidence,  appeal,  when 

must  be  taken  to  present 

p.  394,  §939n. 

interlocutory  decree  in  action  to  en- 
force trust p.  403,  §  963  n. 

interlocutory  decree  in  partition 

....p.  403,  §963n. 

judgment  on  pleadings  reviewed  though 

not  in  bill  of  exceptions .  p.  397,  §  950  n. 
judgment  for  usurpation  of  franchise, 

appeal  from p.  402,  §  963  n. 

judgment  roll p.  481,  §  1207  n. 

judgment  roll,  stipulation  not  part  of. 

p.  383,  §670n. 
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Appeals,  matters  not  apparent  of   rec- 
ord. .  .p.  400,  §  956  n.;  p.  482,  §  1258  u. 

misdemeanor,  appeal  how  prosecuted. . 

p.  4S1,  §  1235  n. 

misdemeanor,  appeal  to  superior  court . 

p.  484,  §  1470  n. 

new  trial,  record  on  appeal  from  order 

granting  or  refusing. . .    p.  397,  §  952  n. 

nonsuit,  review  of p.  402,  §  9G3  n. 

notice  by  attorney  not  admitted  to  prac- 
tice iu  supreme  court.  ...p.  394,  §  940  n. 
designation  of  order  or  judgment  in 

p.  394,  §940n. 

failure  to  give,  dismissal  for 

p.  398,  §954n. 

may  embrace  several  appeals 

p.  394.  §940n. 

signature  of  attorney  to. .  .p.  394,  §  940  n. 
sufficiency  of  service  of . . .  .p.  395,  §  940  n. 
transcript  must  show. ...  p.  482,  §  1240  n. 

objections  not  raised  below 

p.  400,  §  95G  n. ;  p.  482,  §  1246 

operates  as  stay  of   execution,   when 

p.  39G,  §945n. 

order,  apjiealability  of,  how  determined. 

p.  402,  §9G3n. 

order  made  after  final  judgment 

p.  403,  §963  n. 

order  refusing  to  set  aside  appealable 

judgment  or  order p.  403,  §  9G3  n. 

order  to  amend  or  striking  out  plead- 
ings  p.  402,  §  9G3  n. 

parties  who  should  bo  served  with  no- 
tice  p.  395,  §  940  n. 

party  aggrieved p.  394,  §  938  n. 

people,  appeal  by. p.  482,  §  1238  n. 

power  of  lower  court  after.  ..p.  396,  §  946  n. 

presumptions  in  favor  of  judgment. . . . 

p.  349,  §321  n. 

presumptions  on 

p.  396,  §  950  n.;  p.  400,  §  956  n. 

procedure   on    reversal    for   erroneous 

finding p.  401,  §  956  n. 

proceedings  ini providently  made,  show- 
ing of  p.  397,  §  950  n. 

reasons  given  by  lower  court,  effect  of 

p.  401,  §956n. 

record  of  judgment,  want  of.,  p.  482,  §  1237  n. 

record  on  appeal  from  order  dissolving 

or  refusing  injunction 

p.  397,  §§  950  n.,  951  n. 

record  on  appeal  from  order  on  motion 

for  new  trial p.  383,  §  661  n. 

record,  paper  embodied  in  transcript 

forms  no  part  of,  when.  .p.  397,  §  950  n. 

record,  statement  of  the  case  is  part  of 

p.  397,  §950  n. 

reference  in  brief  to  document  outside 

record,  effect  of p.  397,  §  950  n. 

refusal  to  request  witness  to  ascertain 

fact p.  403,  §  963  n. 

rehearing  not  granted,  when. p.  482,  §  1258  n, 

remedial  powers  of  supremo  court 

p.  401,  §956n. 

running  of  statute  pending,  .p.  353,  §  355  n. 

second  appeal  is  void,  and  will  be  dis- 
missed   p.  399,  §  954  n. 

setting  aside  verdict  in  criminal  case 

where  evidence  conflicting 

p.  481,  §  1235  n. 

staying  proceedings  in  forcible  entry . . 

..' p.  41],  §  1176  u. 

staying    proceedings,     order    rtfiising 

change  of  venue p.  39G,  §  949  n. 


Appeals,  stay   of   execution  cannot  bo 

granted,  when p.  396,  §  946  n. 

time  of  taking,  failure  to  appeal  in  time. 

p.  394,  §939n. 

from  decree  settling  administrator's 

account p.  394,  §  939  n. 

from  judgment p.  394,  §  939  n. 

from  order  dissolving  injunction. . . . 

p.  394,  §  939  n. 

from  order  of  partial  distribution. . . 

p.  394,  §  9.39  n. 

premature p.  394,  §  939  n. 

transcript p.  481,  §  1207  a. 

clerks  certificate  to  when  defective . . 

p.  398,  §  953  n. 

failure  to  file  in  time p.  398,  §  954  n. 

rule  for  correction  of,  to  what  does 

not  apply p.  397,  §  950  n. 

stipulation   as   to  correctness,  effect 

of p.  397,  §950n. 

sufficiency  of  and  attack  upon 

p.  398,  §  954  n. 

undertaking,   bond   to  stay  execution 

cannot  bo  treated  as p.  396,  §  942  n. 

dismissal  for  ineffectual. .  .p.  399,  §  954  n. 
dispensing  with  on  appeal  by  audi- 
tor in  mandamus p.  39G,  §  946  n. 

justification  of  sureties p.  3'JG,  §  948  n. 

mistake  iu  iudorsement. .  .p.  395,  §  941  n. 
on  appeal   from  decree  of  distribu- 
tion  p.  396,  §  941  n. 

on  appeal  in  action  of  ejectment 

p.  396,  §  945  n. 

on  appeal  iu  specific  performance . . 

p.  396,  §  945  n. 

or  deposit  on  time  of  filing 

p.  395,  §  940  u. 

waiving p.  3G9,  §  948  n. 

want  of  consideration  for.  .p.  39G,  §  941  n. 

when  insufficient p.  396,  §  941  n. 

where  there  are  several  appeals. . . . 

p.  395,  §941  n. 

vexatious  or  frivolous  p.  399,  §  954  u. 

what  will  be  reviewed  generally 

p.  399,  §  956  n. 

Appearance.    See  Aliens;   Attornet 
AND  Client. 

effect  of p.  406,  §  1014  n. 

Appurtenances,  ditch  and  water  sup- 
ply not  appurtenant  to  mill,  when 

p.  270,  §  662 

Arbitration    and    award,   agreement 

for,  effect  of  on  statute,  .p.  353,  §  360  n. 
agreement   to    buy  at  price   fi.xed   by 

third  person,  effect  of.  .p.  422,  §  1286  n. 
effect  of  agreement  on  jurisdiction  of 

courts p.  422,  §  1288  n. 

entry  of  submission  by  clerk 

p.  422,  §  1283  nu 

submission,  necessity  of  bcloro  action 

against  insurance  company 

p.  319,  §  2750  n. 

submission  of  pending  action  to  arbitra- 
tion  p.  422,  §  1283  n. 

Architects,  authority  of . . .  .p.  312,  §  2332  n. 

Arson,  information  for p.  4(<2,  §  447  n. 

subsequent  arrest  and   conviction  for 

same  offense p.  471,  §  784  u. 

Arrest,    warrant,   jurisdiction   to   issue 

p.  471,  §811  n. 

undertaking  for,  action  on. .  .p.  3G6,  §  482  n. 

Assault,  civil  action  for p.  458,  §  241  n. 

damages  in  action  for p.  458,  §  241  n. 

exemplary  damages  for p.  329,  §  3294  a. 
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Assault,  parties  to  joint  assault  are  prin- 
cipals  p.  451,  §  31  n. 

sentence p.  457,  §  241  n. 

to  commit  murder,  conviction  of  less 

ofifense   p.  457,  §217  n. 

evidence  in p.  457,  §  217  n. 

indictment  and  information 

p.  457,  §217  u. 

instructions p.  457,  §  217  u. 

present  ability p.  457,  §§  217  n.,  240  n. 

with  deadly  weapon,  conviction  for  less 

offense p.  458,  §  245  n. 

deadly  weapon  defined p.  458,  §  245  n. 

evidence p.  458,  §  245  n. 

information p.  458,  §  245  n. 

intent,  instruction  as  to. .  .p.  458,  §  245  n. 

punishment  for p.  456,  §  245  n. 

reasonable  apprehension  of  injury  as 

defense p.  458,  §  245  n. 

Assessor.     See  Taxation. 

of  Alameda  County,  office  not  vacant, 

when p.  17,  §  996  n. 

Assignment  for  benefit  of  creditors, 
acknowledgment  of  assignment. . . 

p.  336,  §3458 

adjudication  of  validity,  what  is  not. . . 

p.  336,  §3457n. 

affidavit    of  assignor  to  be  filed  with 

inventory p.  336,  §  3462 

assignment  to  be  made  to  sheriff. 

p.  334,  §3449n. 

bond  of  assignee p.  337,  §  3467 

bond,  special,  not  required  of  sheriff. . . 

p.  337,  §3467 

commissions p.  337,  §  3471 

creditors,  meeting  of p.  334,  §  3449 

right  of  to  elect  assignee p.  334,  §  3449 

debtor  outside  state,  right  to  make  as- 
signment within  state p.  334,  §  3451 

dividends p.  337,  §  3468 

failure  to  present  claims p.  337,  §  3468 

fees  of  sheriff p.  334,  §  3449 

modification  of  assignment. . .  .p.  338,  §  3473 

notice  to  creditors  to  exhibit  claims . 

; ....p.  337,  §3468 

order  of  examination  of  assignor 

p.  336,  §  3462 

preferences,  .p.  335,  §  3451;  p.  3.36,  §  3457  n. 
sheriff,  duty  of  on  assignment .  p.  334,  §  3449 
void    unless    recorded   and    inventory 

filed p.  337,  §3465 

what  must  contain p.  334,  §  3449  n. 

written,  assignment  must  be.  ..p.  336,  §  3458 
Assignments  of  contracts.     See  Es- 
tates OF  Decedents;  Liens. 
set-offs,  assignee  not  chargeable  with, 

when p.  354,  §  368  n. 

rights  of  assignee p.  300,  §  1459  n. 

Attachments,  affidavit  for,  sufficiency 

of p.  369,  §  538  n. 

agent,  affidavit  of p.  369,  §  538  n. 

growing  crops p.  370,  §  542  n. 

liability  of  sheriff p.  149,  §  4187  n. 

liens  of p.  370,  §  542  n. 

malicious  suing  out,  limitation  of  action 

for p.  352,  §  339  n. 

mortgaged  premises  not  subject  to  at- 
tachment against  mortgagee 

•  ... p.  322,  §2927n. 

non-resident,   attachment  of   property 

of p.  369,  §  537  n. 

real  estate p.  370,  §  542  n. 

release  of p.  370,  §  556  n. 

return p.  370,  §  542  n. 


Attachments,  sheriff,  duty  of  to  make 
sureties  on  claim  and  delivery  bond 

justify ij.  149,  ij  4187  n. 

sureties  on,  liability  of p.  370,  §  552  n. 

undertaking p.  369,  §  540  n. 

Attorney  and  client,   appearance 

p.  406,  §  1014  n. 

authority  to  prosecute  action  presumed 

p.  348,  §283n. 

changing  sides  on  subsequent  trial .... 

p.  348,  §274n. 

confession  of  judgment  by  attorney.  . . 

p.  348,  §283n. 

disbarment p.  348,  5  287  n. 

disbarment,  appeal,  effect  of 

.p.  349,  §§  287  n.,  299  n. 

disbarment  proceedings,  dismissal  of  on 

motion  of  accuser p.  349,  §  289  u. 

dismissal  of  action  by  defendant  against 

attorney's  consent p.  348,  §  283  n. 

embezzlement p.  465,  §  506  n. 

fee  in  foreclosing  lien p.  417,  §  1105  n. 

limitation  of  action  against  to  enforce 

trust p.  353,  §348n. 

limitation  of  action  on  loan . .  p.  352,  §  3.39  n. 

omission  to  take  useless  appeal 

p.  348,  §2S3n. 

partnership     between,    agreement     to 
wind  up  and  pay  partner  share  of 

fees p.  215,  §  2450  n. 

privileged  communications 

p.  251,  §  47  n. ;  p.  348,  §  282  n. 

Attorney- general.     See  Escueat. 
action  by,  to  dissolve  reclamation  dis- 
trict  p.  124,  §  3493 

appropriation  for  traveling  expenses . . 

p.  7,  §470  3. 

authority  to  use  state  name . .  .  p.  6,  §  470  n. 

clerk  for  and  salary  of P-  7,  §  475  n. 

duty  where  insurance  company  fails  to 

make  up  deficiency  in  capital . .  p.  8,  §  601 
must  give  advice  to  harbor  commissioner 

for  San  Diego p.  96,  §  2608 

proceeding  to  recover  escheated  prop- 
erty   P-  7,  §  474  n. 

receiving  taxes  on  account,  mandamus 

to  compel  treasurer  to  receive 

p.  138,  §3865n. 

traveling  expenses p-  6,  §  470  n. 

Auditor,    county   government  bill  does 

not  affect  compensation. p.  114,  §  3428  n. 
Awards.     See  Arbitration  and  Award. 
Baggage.     See  Common  Carriers. 

Bail,  pending  appeal 

p.  482,  §  1272  n. ;  p.  485,  §  1291  n. 

who  may  admit  to p.  482,  §  1284  n. 

Bailiff  of  supreme  court,  salary  of.  .p.  15,  §739 
Bailments.  See        Embezzlement; 

Pawnbrokers;    Pledge;    Wake- 
housemen. 
Ballots.     See  Elections. 
Bank  commissioners,  creation  of,  and 

powers  and  duties  of p.  499  s. 

Bankruptcy  and  insolvency,  adjudi- 
cation of  insolvency p.  439,  §  1822  n. 

assignee,  accounting  by. . .  .p.  440,  §  1822  n. 

actions  by  and  against p.  440,  §  1 822  n. 

appointment  of p.  439,  §  1822  n. 

bond  of p.  439,  §  1822  n. 

duties  of p.  440,  §  1822  n. 

fraudulent  conveyance,  setting  aside 

p.  440,  §  1822  n. 

of  non-resident  creditors  cannot  insti- 
tute proceedings,  when.. p.  439,  §  1822  n. 
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Bankruptcy    and    insolvency,    dis- 
charge   p.  440,  §  1822  n. 

exemptions p.  439,  §  1822  n. 

false  verification  of  insolvent's  schedule 

....p.  452,  §  118  n. 

jurisdiction  over  proceedings 

p.  430,  §1822n. 

notice  to  creditors p.  439,  §  1822  n. 

petition  in,  sufficiency  of . ,  .p.  439,  §  1822  n. 

preferences p.  440,  §  1822  n. 

property  passing  by  assignment 

p.  439,  §1822  n. 

schedule p.  439,  §  1822  n. 

Banks  and  banking,  dividends  from 

profits  not  matured p.  2G7,  §  573  n. 

license  to  transact  business  of  savings 

bank p.  499  s. 

liquidation,    right   of    stockholders   to 

dividends p.  257,  §  300  n. 

note  given  to,  in  payment  of  suljscrip- 

tion  to  stock  is  valid p.  257,  §  300  n. 

true  names  of  persons  engaged  in  bank- 
ing; business p.  502  s. 

Bastards.     See    Legitimacy;    Parent 
AND  Child. 

Battery,  punishment  for p.  458,  §  243  n. 

Benevolent  societies.     See  Unincor- 
porated Societies. 
Bills  and  notes.     See  Negotiable  In- 
struments. 
Bills    of    exception.       See    Appeals; 

Criminal  Law. 
Blind,  acts  to  improve  deaf,  dumb,  and 

blind p.  G5,  §  2237  s. 

appropriation  of  money  in  treasury. p.  512  s. 
asylum,  appropriation  for  dormitory . . 

p.  503  s. 

industrial  home  of   mechanical  trades 

for I)p.  503  s.,  504  s.,  505  s. 

Board  of  education.     See  Schools. 

state,  general  powers  and  duties 

p.  28,  §  1521 

state,  how  constituted p.  28,  §  1517 

state,  meetiugs  of p.  28,  §  1520 

Board  of  examiners,  chairman  of 

p.  14,  §654 

inquiry  into  management  of  home  for 

soldiers'  widows p.  571  s. 

secretary  of p.  14,  §  654 

Board  of  equalization.    See  Taxation. 

Boards  of  health.  Sec  Public  Health. 

Bona    fide    purchasers.     See  Bonds; 

Negotiable  Instruments. 

from  fraudulent  grantee,  rights  of 

p.  303,  §  1689  n. 

municipal   bonds,   rights  of   bona  lidc 

inirchaser  of p.  179,  §  4445  n. 

notice,  when  not  chargeable  with 

p.  303,  §1689n. 

of  firm  property,  rights  of 

p.  315,  §§  2430  n.,  2462  n. 

of  void  county  bonds p.  147,  §  4048  n. 

Bonds.       See    Arrest;    Attachments; 
Bankruptcs"     and     Insolvency; 
Bona   Fide    Purchasers;    Coun- 
ties; Sacramento;  Sheriffs. 
bona  fide  holder  of  municipal  bonds. . . 

p.  179,  §4445u. 

Central   Pacific   Railroad,    liability   of 

state  upon  coupons p.  204,  §  456  u. 

coupons,  presentation  for  audit  aud  al- 
lowance, p.  328,  §  3261  n. ;  p.  180,  §  4448  n. 
mandamus    to    compel    payment   of 
interest  on p.  1 80,  §  4448  n. 


Bonds,  coupons,  overdue,  rights  of  pur- 
chaser  p.  328,  §  3261  n. 

payment  of p.  ISO,  §  4448 

corporation  as  surety p.  407,  §  1056 

form  of p.  328,  §  3261  n. 

interest,  mandamus  to  compel  payment 

of p.  328,  i?  3261  n. 

issued  for  Indian-war  expenses,  rights 

of  bona  fide  holder p.  328,  §  3261  n. 

limitation  of  action  on p.  351,  §  337  n. 

mistake  in  drawing p.  320,  §  2836  n. 

municipal,  for  purchase  of  water-works, 

when  void p.  ISO,  §  4445  n. 

municipal,  illegal  issue,  rights  of  bona 

fide  holder p.  328,  §  3261  n. 

of  collector  of  license  taxes,  to  whom 

payable p.  16,  §958  n. 

on  appeal. . .  .pp.  395,  396,  §§  940  n.,  941  n., 
942  n.,  945  n.,  946  n.,  948. 

payment,  satisfaction,  and  discharge . . 

p.  328,  §3261  n. 

railroad,  power  of,  to  issue. .p.  328,  §  3261  n, 

requisities  of,  affidavit  in. .  p.  408,  §  1057  n. 

rights  of  bond-holders p.  328,  §  3261  n. 

school,  to  raise  funds p.  49,  g^  1S80,  1SS9 

successive  liability  of  sureties  on,  where 

defalcation p.  17,  §  967  n. 

tax,  duty  to  levy  for  payment  of 

p.  180,  §4447  n. 

Boundaries.     See  Mexican  Grants. 

division  fences p.  273,  §  831  n. 

establishment  of,  by  agreement 

p.  273,  §831  n. 

location  of p.  273,  §831  n. 

mining  claim,  conflicting p.  392,  §  748  n. 

mistake  in,  action  to  reform  deed,  lim- 
itation of p.  352,  §  338  n. 

municipal   corporations,   changing.... 

pp.  151  ct  scq.,  §  4357  s. 

of  state,  correction  and  establishment 

of  p.  512  s. 

parol  agreement  as  to p.  302,  §  1024  n. 

stream  as p.  273,  §  830  n. 

streets  or  roads  as p.  273,  §  831  n. 

what  govern p.  273,  §  831  n. 

Breach  of  promise.  SeoMARRLAOEAND 

Divorce. 
Bribery,  discharging  jury  during  inves- 
tigation of  charge  of,  when  proper 
p.  452,  §  92  n. 

evidence p.  452,  §  92  n. 

information  against  police  officer,  when 

sufficient p.  451,  g  68  n. 

offer,  what  is p.  452,  §  92  u. 

witness,  bribing p.  452,  §  137  n. 

Bridges,    canal  corporation,  duty  <^U   to 

build,  .p.  104,  §  2737  n.;  p."  266,  §  551  n. 

construction  of,  over  navigable  stream, 

right  of p.  66.  §  2;i48  n. 

cost  of,  may  be  paid  from  general  fund, 

when p.  103.  §2712 

liability  of  county  for  injuries  from  de- 
fective  p.  145,  §  4003  n. 

mandamus  will  not  lie  to  compel  water 
or  canal  company  to  construct. . . . 
p.  104,  §2737n. 

power  of  state  over p.  104,  §  2712  n. 

when  a  nuisance p.  33S,  §  3480  n. 

Building  associations,  default  of  sec- 
retary, liability  of  sureties 

....; p.  320,  §283Gn. 

Building  contracts,  abandonment  of 
buddiiiL,'  by  contractor,  efi'ect  of 
on  liens p.  417,  §  1200  n. 
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Building  contracts,  building,  comple- 
tion of p.  415,  §  1187  n. 

buildings.     Seo  Public  Buildings. 

claim,  sufficiency  of p.  415,  §  1187  n. 

contract  price  payable  in  installments 

p.  413,  §1184 

filing  of p.  413,  §  1183  n. 

material-man  is  not  an  original  con- 
tractor   p.  415,  §  1187  n. 

premature  payment  of  contract  price . . 

p.  413,  §  1184  n. 

subcontractor,  rights  of. . .  p.  414,  §  1184  n. 
time  and  place  of  filing  claim 

p.  415,  §1187 

Bulkheads.     See  Watercourses. 
Burden  of  proof  of  negligence 

p.  G09,  §  2101  n. 

priority  of  liens p.  417,  §  1194  n. 

to  show  accord  and  satisfaction 

p.  301,  §  1521  n. 

Burglary,  construction  of  room 

p.  4C2,  §  459  n. 

definition  of p.  462,  §  459  n. 

degree  of  crime p.  463,  §  460  n. 

evidence p.  462,  §  459  n. 

information p.  462,  §  459  n. 

instructions p.  463,  §  459  n. 

jurisdiction    where    property  brought 

into  another  county p.  471,  §  786  n, 

previous  conviction,  punishment  on . , . 

p.  463,  §  461  n. 

sentence  to  house  of  correction 

p.  491,  §  1597  n. 

Burial,  falsely  certifying  death 

p.  466,  §  529  n. 

interment  without  permit. .  .p.  461,  §  377  n. 
register  of  deaths,  failure  to  keep 

p.  461,  §377 

By-laws.     See  Corporations. 
California  volunteers,  record  of 

p.  56,  §  2107  s. 

Canals.     See  Bridges;  Stockton. 
building  bridges  over  public  highway 

p.  266,  §551  n. 

distributing  water  gratuitously,  action 

against  directors  for ....  p.  266,  §  552  n. 
canal,  mandamus  to  compel  building  of 

bridge p.  266,  §  551  n. 

Capitol.     See  State  Capitol. 
Carquinez  Straits,  waters  of,  are  public 

highway p.  66,  §  2348  n. 

wharf  in,  when  a  nuisance,  .p.  104,  §  2906  n. 
Cemeteries.     See  Burial. 

when  may  sell  land p.  269,  §  615 

Census  marshals.    See  Marshals. 
Certiorari,  action   of  judge  in  issuing 

search-warrant p.  408,  §  1068  n. 

affidavit  for  writ  must  show  beneficial 

interest p.  409,  §  1069  n. 

answer  presents  no  material  question, 

when p.  409,  §  1075  n. 

judgments,  review  of p.  408,  §  1068  n. 

necessary  parties  defendant.p.  409,  §  1073  n. 
order  appointing  attorney  for  absent 

creditor  in  insolvency  proceedings 

p.  408,  §1068  n. 

order  extending  time  to  plead 

p.  408,  §  1068  n. 

order  of  supervisors  creating  swamp- 
land district p.  409,  §  1068  n. 

review  of  appealable  order,  .p.  408,  §  1068  n. 

service  of p.  400,  §  1073  n. 

to  review  action  in  issuing  warrant .... 

p.  485,  §1526n. 


Certiorari,  when  barred  by  lapse  of  time. 

p.  409,  §  1069  n. 

Chattel  mortgages.     See  Mortgages. 

Charitable  uses,  mistake  in  name   of 

corporation  in  bequest,  effect  of . . 

p.  282,  §134011. 

Charters.     See  Sacramento. 
Chico,  amending  act  incorporating. .  .p.  514  s. 
Chinese  children,  when  entitled  to  ad- 
mission to  schools p.  41,  §  1662  n. 

labor,  products  of,   shall  not  be  pur- 
chased by  state p.  109,  §  3235  n. 

Churches.     See  Unincorporated   So- 
cieties. 
Circumstantial  evidence.     See  Crim- 
inal Law. 
Citizenship,  aliens,  property  rights  of. 

..p.  270,  §  671  n. 

aliens,  rights  of  succession  of 

p.  270,  §671  n. 

aliens,  personal  appearance  in  claiming 

property p.  422,  §  1272  n. 

citizens  may  renounce  allegiance 

p.  2,  §56n. 

citizenship,  what  includes p.  1,  §  51  n. 

expatriation,  what  amounts  to . .  p.  2,  §  56  n. 

for  purposes  of  mining p.  392,  §  748  n. 

"non-resideut  aliens,"  meaning  of . . . . 

p.  270,  §672  n. 

one  born  'abroad  of  citizen    who  re- 
nounced allegiance p.  2,  §  57  n. 

person  may  be,  though  not  an  elector. 

p.  1,  §  51  n. 

City  court,  abolition  of p.  347,  §  185  s. 

Civil  Code.    See  Codes. 
Claim  and  delivery,  allegations  in  an- 
swer properly  stricken  out,  when . 

p.  366,  §509  n. 

amendment,  when  improper. p.  366,  §  509  n. 
answer,  when  sufficient   to  put  plain- 
tiff's ownership  in  issue. p.  366,  §  509  n. 

evidence  in p.  366,  §  509  n. 

execution  in p.  366,  §  509  n. 

exemptions p.  366,  §  509  n. 

findings p.  366,  §  509  n. 

finding  of  value  of  property. p.  366,  §  509  n. 

judgment  in p.  366,  §  509  n, 

pleading p.  366,  §  509  n. 

replevin,  judgment  in p.  383,  §  667  n. 

supplemental  complaint p.  366,  §  509  n. 

verdict  in p.  366,  §  509  n. 

Codes,    act    amending    sufficiently    ex- 
presses object  in  title,  when 

p.  468,  §634  n. 

Civil,  provisions  of,  are  controlling  and 

should  be  liberally  construed 

p.  249,  §4n. 

compliance  with  code  of  procedure,  ne- 
cessity of p.  341,  §  4  n. 

conflicting  sections,  construction  of  . . . 

p.  180,  §  4484  n.;  p.  468,  §  634  n. 

construction  of  provisions  of  procedure 
code  relating  to  justices'  courts. .. 

p.  393,  §925n. 

construction  of,  with  reference  to  laws 

passed  at  same  session,  .p.  180,  §  4478  n. 
Colleges.    See  State  UNivERsmr. 
Commitm.ent.     See  Criminal  Law. 
Common  carriers.     See  Negligence; 
Railroads;   Telegraph   Compa- 
nies. 

baggage p.  309,  §  2181  n. 

duty  of,  as  to  accepting  and  carrying 

■      ....p.  309,  §2169  n. 
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Comxaon  carriers,  expulsion  of  passen- 
gers  p.  310,  §  2188  n. 

liability  for  transportation  beyond  ter- 
minus of  road p.  310,  §  2201  n. 

parties  in  action  for  collision  of  carriers 

p.  355,  §379n. 

release  of  one  carrier,  effect  of 

p.  301,  §  1543  n. 

transshipment p.  310,  §  2201 

Community  property.     See  Husband 

AND  Wife. 
Corapensation.     See  Officers. 

Comprom.ise,  offer  of p.  405,  §  997  n. 

Conditions.     See  Deeds. 
ConjBict  of  laws,    law  governing   dis- 
tribution of  non-resident's  estate . . 

p.  4.36,  §  1667  n. 

laws   governing  property  acquired  by 
husband  and  wife  in  one  state  and 
brought  into  another.. .  .p.  254,  §  161  n. 
Connecting  roads.     See  Common  Car- 
riers;  E.AILROADS. 

Consideration.     See  Contracts. 
Consolidation,  order  for,  not  reviewed, 

when  , p.  406,  §  1048  n. 

of  railroads p.  264,  §  473  n. 

Conspiracy,  evidence  of p.  452,  §  182  n. 

one  conspirator  may  be  separately  pros- 
ecuted  p.  452,  §  182  n, 

to  extort  money,  jurisdiction  over 

p.  453,  §182n. 

to  rob,  what  is p.  452,  §  182  n. 

Constitutional  law.      See  Municipal 
Corporations. 

act   authorizing   tax   after  meeting  of 

board  of  equalization. .  .p.  1.35,  §  3713  n. 

act  for  probationary  treatment  of  juve- 
nile offenders p.  484,  §  1388  n. 

act  regulating  salary  of  stenographers 

p.  348,  §274n. 

amendment  of  code  section  sufficiently 
expresses  obieet  in  title,  when .... 
p.  122,  §  3481  n.;  p.  468,  §  634  n. 

taxing  foreign  insurance  company 

p.  13,  §622  n. 

Construction.     See  Codes. 
Contempt,  abuse  of  judge  in  brief  or  pe- 
tition  p.  417,  §  1209  n. 

affidavit p.  418,  §§  1211  n.,  1212  n. 

agreement    to    influence    decision    of 

court p.  417,  §  1209  n. 

appeal,  right  of 

p.  419,  §  1222  n. ;  p.  402,  §  963  n. 

clear  and  satisfactory  evidence  neces- 
sary   p.  418,  §  1212  u. 

committed  out  of  court's  presence. . . . 

p.  418,  §  1212 

corporation  disobeying  injunction 

p.  368,  §531  n. 

disobeying  or  obstructing  order 

p.  417,  §  1209  n. 

failure   to  satisfy  judgment 

p.  418,  §  1217  n. 

imprisonment  for  civil  contempt 

p.  419,  §  1218  n. 

judgment  for,  sufficiency  and  entry  of. 

p.  419,  §§  1218  n.,  1222  n. 

mandamus  to  compel  hearing  or  punish- 
ment of 

p.  418,  §  1210  n.;  p.  419,  §  1222  n. 


question  refused  an  answer    must  be 

pertinent p.  449,  §  2065  n. 

refusing  to  testify  before  grand  jury  . . 

p.  472,  §919n. 


Contempt,  re-entry  on  land  after   dis- 

po-ssession p.  418,  §  1210  n. 

refusal  to  testify  or  bo  sworn 

p.  418,  §  1209  n. 

service  of  order  to  show  cause 

p.  418,  §  1212  n. 

usurpation  of  office p.  ITS,  §  4424  n. 

Contagious    diseases.      See    Animals; 

TuELic  Health. 
Continuance.     See  Crimi.val  Law. 

discretion  as  to p.  37.3,  §  595  n. 

refusal  of,  not  error,  when. .  .p.  373,  §  595  n. 
trial  as  to  one  defendant  ...  .p.  373,  §  595  n. 
Contractors.    See  Building  Contracts. 
Contracts.     See    D.images;    Married 
WoME.v;    Parties;    Reformation 
OF  Contracts;  Specific  Perform- 
ance; St.\tute  of  Fr.-vuds;  Stat- 
ute OF  Limitations. 
consideration,  agreement  to  protect  one 

against  guaranty p.  319,  §  2792  n. 

cancellation  of  pre-existing  debt .... 

p.  302,  §  1605  n. 

forbearance p.  302,  §  1605  n. 

want  of p.  303,  §  16S9  n. 

services p.  302,  §  1605  n. 

performance p.  300,  §  1473  u. 

restraint  of  trade p.  303,  §  1673  n. 

stipulation  fixing  damages  for  delay  in 
completing  building,  effect  of . . . . 

p.  303.  §  1670  n. 

Conviction.  See  Criminal  Law;  Sen- 
tence. 
Corporations.  See  Escheat;  Insurance; 
Insurance  Corporations;  Mining 
Corporations;  Municipal  Cor- 
porations; Unincorporated  As- 
sociations. 

actions  against,  estoppel p.  260,  §  354  n. 

action  by  stockholders  against.p.  258,  §310  u. 
adjoui'ned  meeting  of  directors  void  for 

want  of  notice,  when. . .  .p.  258,  §  320  n. 

agent  of,  fraud  of p.  311,  §  2306  u. 

articles  of  incorporation  as  evidence . . . 

p.  256,  §  297  n. 

failure  to  file,  effect  of  ...  .p.  256,  §  299  n. 

assessment p.  259,  §  331  n. 

limitation  of  action  for. . .  .p.  259,  §  331  n. 

sale  for p.  259,  S§  342  n.,  3-i4  n. 

books  competent  to  show  stockholders 

and  shares   subscribed p.  259,  §  322 

by-laws,  for  wliat  may  provide. p.  257,  §  303 
consolidation  of  railroads. . .  .p.  264,  §  473  n. 

contracts .p.  259,  §  354  n. 

corporate  existence,  directing  jury  to 

lind  upon p.  2.")6,  §  297  u. 

corporate  existence,  proof  of. p.  256,  §  297  u. 
correction  of  erroneous  filing  of  incor- 
poration  p.  261,  §  363 

de  facto  corporation,  legality  of  acts. . 

p.  200.  §  353  n. 

division  of  stock p.  -J^\§  309  n. 

election  of  directors p.  258,  §  .307 

election  of  directors,  action  to  set  aside 

p.  258,  §  315  n. 

elections,  manner  of  voting,  .p.  258,  §  307  n. 
execution  against  stock  purch.iscd   by 

corporation  at  assessment  sale 

p.  259,  §344  n. 

foreign,  jurisdiction  over. .  .p.  439,  §  1822  n. 

foreign,  service  of  summons  on 

p.  358.  §411  n. 

increasing     and     diminishing     capit.il 

stock p.  260,  §  359  n. 


586 


INDEX. 


Corporations,  injunction,  service  of  on. 

p.  368,  §531  n. 

money  advanced  to  by  directoi" 

p.  258,  §308n. 

mortgage,  execution  of  by .  .p.  321,  §  2920  n. 

note,  execution  of,  by p.  328,  §  3244  n. 

owning  their  own  lots   and  buildings 

p.  201,  §363 

parol  evidence  admissible  to  prove 
whetlier  one  a  stockholder  or  offi- 
cer  p.  256,  §  298  n. 

quo  warranto  against,  for  usurpation  of 

franchise p.  393,  §  803  n. 

realty,  mortgage  or  sale  of p.  267,  §  598 

power  of  president  to  purchase 

p.  261,  §360n. 

power  to  hold p.  261,  §  360  n. 

restraining    acts    of,     without    notice 

p.  36S,  §531  n. 

restraining  business  of j)-  ^^^<  §  ^^1  '^• 

salary  of  president,  resolution  of  direc- 
tors competent  to  show,  .p.  257,  §  303  n. 

stock.     See  Joinder  of  Actions. 

mortgage  of p.  259,  §  324  n. 

note  given  in  payment  of  subscription 
is  valid p.  257,  §  300  n. 

stockholder  bound  by  articles  of  incor- 
poration and  by-laws. . .  .p.  257,  §  301  n. 

stockholders,     limitation      of      action 

against p.  353,  §  359  n. 

surety,  corporation  as 

p.  320,  §  2831  n. ;  p.  407,  §  1056 

transfer   of    stock,    action   to   compel, 

when  barred p.  259,  §  347  n. 

to  enable  one  to  act  as  director  makes 

him  liable p.  259,  §  322  n. 

to  escape  liability p.  259,  §  322  n. 

ultra  vires p.  259,  §  354  n. 

venue  in  action  against p.  357,  §  395  n. 

Costs.     See  Partition;  Venue, 

allowance  of,  in  injunction  suit 

p.  367,  §526n. 

appeal  from  order  taxing p.  402,  §  963  n. 

entry  of  pending  motion  to  re-tax 

p.  406,  §  1035  n. 

erroneous  entry  of p.  406,  §  1033  n, 

filing  undertaking  for p.  250,  §  45  n. 

in  contested  election  case 

p.  17,  §1067,  n.;  p.  410,  §  1125  n, 

judgment  for p.  406,  §  1033  n. 

memorandum  of p.  406,  §  1033  n. 

percentage,  right  to p.  406,  §  1022  n. 

where  specific  performance  refused 

p.  406,  §  1024  n. 

Co-tenancy,     See  Growing  Crops. 

adverse  possession 

p.  349,  §  318  n.;  p.  350,  §  321  n. 

conveyance   of    undivided    portion    of 

mining  right p.  272,  §  810  n. 

partition,  adverse  possession. p.  350,  §  322  n, 

partition,    mistake    in   deed,   reforma-. 

tion  of,  limitation  of  action 

p.  352,  §  338  n. 

Counterclaim.     See  Cross-complaint. 

action  on  separate  contract  as.p.  361,  §  438  n. 

answer  joining  causes  of  action 

p.  361,  §438n. 

balance  due  on  open  amount  as 

p.  361,  §438n. 

cause  of  action  in  favor  of  one  joint  de- 
fendant  p.  361,  §  438  n. 

cross-demands  as p.  361,  §  438  n. 

must  be  denominated  as  such  in  answer. 

p,  361,  §438n. 


Counterclaim,    promissory    notes    as- 
signed before  security. .  .p.  361,  §  438  n, 

unsettled  partnershij)  account  as 

p.  361,  §4.38n, 

use  and  occupation,  rent  for  as,  in  eject- 
ment    p,  361,  §  438  n. 

Counties.     See  Jails. 

act  authorizing  bonded  indebtedness  for 

certain  purposes p.  145,  §  4003  s. 

act  providing  for  funding  indebtedness, 

issuing  bonds p.  140,  §  4004  s. 

bonds,  issuance,  validity,  and  form  of. 

p.  147,  §4048n. 

bonds,  payment  of p    147,  §  4048  n. 

bonds,  purchaser  of  void  . .  .p.  147,  §  4048  n. 

claims  against,   payment  according  to 

priority p.  148,  §  4072  n. 

claim  against,  verification  of.  p.  148,  §  4072  n. 

county  government  act p.  190,  appendix 

expenses  must  be  paid  from  income  for 

year p.  148,  §  4070  u. 

indebtedness  cannot  be  paid  from  reve- 
nue of  future  year -p.  148,  §  4070 

liability    for    injuries    from    defective 

bridge p.  145,  §  4003  n. 

order  for  support  of  juvenile  offender, 

validity  of p.  484,  §  1388  n. 

County  clerks,  assignment  of  salaries 

before  due  by  deputies. p.  150,  §  4204  n. 

certifying  affidavits  for  pension  claim- 
ants without  charge. . .  .p.  150,  §  4204  s. 

deputies,  salaries  of p.  149,  §  4204  n. 

mandamus  to  compel  auditor  to  audit 

warrant  of  deputies. .  .p.  149,  §  4204  n. 

salary  of p.  149,  §  4204  n. 

County  government  bill.. p.  190,  appendix 

bill,  effect  of,   on  county  treasurer  or 

auditor p.  114,  §  3428 

Coupons.     See  Bonds. 

Courts.    See  Mayor;  Superior  Judges. 

city  court  of  Los  Angeles,  constitution 

does  not  affect p.  154,  §  4386  n. 

Covenants.    See  Deeds;  Landlord  and 
Tenant. 

breach  of  covenant  to  give  possession 

of  leased  premises p.  329,  §  3306  n. 

damages  for  breach p.  329,  §  3306  n. 

forfeiture  of  lease  for  breach  of 

p.  306,  §  1931  n. 

for  purchase  and  sale  of  leased  prem- 
ises, performance  of . .    p.  329,  §  3306  n. 

independent p.  300,  §  1439  n. 

quiet  enjoyment p.  300,  §  1927  n. 

right  of  action  for  breach,  on  death  of 

joint  lessor p.  306,  §  1934  n. 

running  with  the  land p.  300,  §  1464  n. 

Credibility.  See  Witnesses. 
Criminal  law.  See  Abduction;  Ac- 
complices; Adultery;  Arrest; 
Arson;  Ass-^ult;  Battery;  Bri- 
bery; Burglary;  Buri.4L;  Con- 
SPIR.\CY;  Elections;  Embezzle- 
ment; Exi'LosivEs;  Extradition; 
False  Imprisonment;  False  Per- 
sonation; F.'VLSE  Preten.ses; 
Forgery;  Grand  Jury;  Ha- 
beas Corpus;  Homicide;  Hou.se 
OF  Correction;  Jurisdiction; 
Justice  of  the  Peace;  Larceny; 
Libel;  Lotteries;  Misdemean- 
ors; Pawnbrokers;  Perjury; 
Rape;  Robbery;  School  of  In- 
dustry; School  of  Reform;  Se- 
duction;  Sentence;   Warr-asts. 
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Criminal  law,  absence  of  tlefenJant.. . . 

p.  475,  §  1043  n. 

accessary  after  the  fact p.  453,  §  1S7  u. 

accomplices,  child   acting   under  coer- 
cion  p.  451,  §  31  n. 

feigned p.  451,  §  31  n. 

alibi,  proving   p.  478,  §  1102  n. 

appeal    from   decision    sustaining    de- 
murrer    p.  474,  §  1007  n, 

argument  of  counsel,  refusal  to  stop, 

when  error p.  476,  §  1093  n. 

what  proper p.  477,  §  1005  n. 

assignment  of  counsel  to  defendant 

p.  473,  §987n. 

bail p.  482,  §§  1272  n.,  1284  n.; 

p.  485,  §  1291  n. 

bill  of  exceptions 

p.  480,  §§  1171  n.,  1174  n. 

change  of  venue,  affidavits 

p.  475,  §§  1033  n.,  1034 

duties  of  court p.  475,  §  1035 

manner  of  making  application 

p.  475,  §  1034 

popular  excitement p.  475,  §  1033  n. 

pending  action,  removal  of 

p.  474,  §  1033 

transmission  of  papers. .  .p.  475,  §  1036  n. 
circumstantial  evidence. ..  .p.  477,  §  1102  n. 

commitment  by  justice p.  484,  §  1487  n. 

by  one  and  examination  by  another 

justice p.  471,  §  821  n. 

date  of  filing p.  471,  §  809  n. 

may  be  for  any  offense  evidence  shows 

p.  472,  §  872  n. 

sufficiency  of p.  472,  §  872  n, 

warrant  of,  presumption  as  to 

p.  472,  §  877  n. 

complaint,  swearing  to 

p.  347,  §  177  n.;  p.  471,  §  800  n. 

confession  of  defendant p.  483,  §  1321  n. 

continuance,  absence  of  attorney 

p.  476,  §1052n. 

after  commencement  of  trial 

p.  480,  §  1173  n. 

consent  to p.  471,  §  801  n. 

postponement,  when  proper 

p.  476,  §  1052  n. 

to  obtain  return  of  deposition 

p.  476,  §  1052  n. 

conviction  for  less  offense. .  .p.  458,  §  245  n. 
former,    appeal   from  judgment    on 

plea  of p.  470,  §  687  n. 

former,  plea  of p.  470,  §  687  n. 

meaning  of , p.  470,  §  081  n. 

declarations,  admissions,  or  confessions 

of  defendant p.  477,  §  1 102  n. 

defendant   in   different  information   a 

witness p.  443,  §  1882  n. 

standing  mute p.  474,  §  1024  n. 

demurrer,  allowing. p.  474,  §§  1007  n.,  1008 n. 
counsel,  absence  of,  on  overruling. . . 

p.  474,  §  1007  n. 

depositions 

p.  478,  §  1102  n.;  p.  483,  §  1345  n. 

act  allowing  reading  of  is  valid 

p.  470,  §  080  n. 

failure  to  return p.  472,  §  883  n. 

dismissal  for  delay  in  trial,  .p.  483,  §  1382  u. 
dismissal  of  bill  by  grand  jury,  effect 

of p.  473,  §942n. 

drunkenness  as  defense p.  451,  §  22  n, 

evidence  of  on  indictment    for    as- 
sault to  commit  murder.,  p.  457,  §  217  n. 
impairing  mental  faculties,  p.  463,  §  470  u. 


Criminal  law,  election  inspector  refus- 
ing to  swear  voter p.  21,  §  1234  n. 

evidence,  extorted  statements  as  

p.  470,  §688n. 

flight p.  477,  §  1102  u. 

of  another  offense p.  478,  §  1102  u. 

preponderance  of p.  464,  §  487  n. 

reporter,  transcript  of  testimony  of 

deposing  witness 

p.  471,  §  864  n.;  p.  472,  §  869  n. 

receiving,  out  of  court. .  .p.  4S0,  §  1137  n. 
exclusion  of  spectators  from  court. . . . 

p.  128  n.;  p.  474,  §  080  n. 

examination p.  472,  §  872  n. 

facts  occurring  subsequent  to  offense . . 

p.  477,  §1102n. 

false  representations  as  to  wealth 

p.  46G,  §532  n. 

former  conviction  of  another  offense . . 

p.  456,  §211  u. 

former    jeopardy,  plea    of,    defective, 

when p.  474,  §  1017  n. 

fraudulently  taking  water  from  main . 

p.  405,  §504  n. 

grand  jury,  evidence  of  testimony  be- 
fore    p.  473,  §  926  n. 

illegal  examination  and   commitment, 

when   waived p.  474,  §  996  n. 

indictment  and  information,  confession 

of  demurrer p.  474,  §  1007  n. 

date  of  commission  of  offense 

p.  473,  §  955  n. 

defendant  charged  by  fictitious  name 

p.  471,  §809n. 

designation  of  offense p.  471,  §  809  n. 

duplicity. p.  457,  §  217  n.;  p.  462,  §  424  n. 

illegal  commitment,  effect  of 

p.  474,  §  995  n. ;  p.  47J,  §  809  n. 

illegal  or  prejudiced  grand  jury,  ef- 
fect of p.  473,  §  995  n. 

indorsement  of  defendant's  name  as 

witness p.  473,  §  943  n. 

indorsement  of  names  of  witnesses. . 

p.  473,  §943n. 

misnomer  of  defendant. ...  p.  473,  §  953  n. 

misnomer  of  person  injured 

p.  473,  §956  n. 

name  of  county p.  473,  §  950  n. 

not  based  on   charge  for  which  de- 
fendant held p.  473,  §  995 

variance .p.  467,  §  594  n. 

informing  defendant  of  right  to  chal- 
lenge   p.  476,_  §  1066  n. 

insanity  as  defense p.  451,  §  26  u. 

defect  of  understanding  as  defense . 

p.  457,  §  217  n. 

expert  on p.  451.  §  26  n. 

instruction,  assumption  of  guilt  of  de- 
fendant  p.  479,  §  1 127  n. 

as  to  character p.  479,  §  1 127  n. 

failure  to  reduce  to  writing 

p.  479,  §  1127  n. 

innocence,    burden  of  proof 

p.  479,  §  1127  n. 

on  failure  of  defendant  to  testify 

p.  483,  §  1323  n. 

opinion  by  court  in,  what  is  not. . . . 

..      p.  479,  §  1227  n. 

oral P-  -jp.  §1127n. 

re-charging  jury P-  480,  §  113S  n. 

to  acquit !>•  478,  §  1118  u. 

intent .....p-  451,  §  7  n. 

iail,  injuring,  variance  in  evidence 

"' p.  467,  §594n. 
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Criminal    law,    jail,    injuring    public, 

what  constitutes p.  407,  §  594  n. 

jeopardy,  what  is  not p.  470,  §  GS7  u. 

judgment  must  conform  to  verdict 

p.  481,  §  1207  n. 

jurisdiction  of  court,  objection  to,  how 

taken p.  473,  §  995  n. 

jurisdiction,  transcription  of  reporter's 

notes  not  necessary  to.. p.  473,  §995  n. 

juror  conversing  about  case. p.  479,  §  1122  n. 

jury,   challenge   for  actual  bias 

p.  476,  §  1074  n. 

challenge  for  bias  not  reviewable .... 

p.  4S0,  §  1170  n. 

challenge  for  cause,  no  excej)tiou  lies 

p.  476,  §  1072  n. 

challenge  for  non-residence  is  chal- 
lenge for  cause p.  476,  §  1069  n. 

peremptory  challenges. .  .p.  476,  §  1069  n. 
peremptory    challenge    for    scruples 
against  death  penalty,  .p.  476,  §  1074  n. 

challenge  to  panel p.  476,  §  1059  n. 

discharge  of  consent,  when  presumed. 

p.  480,  §  1140  n. 

impaneling p.  475,,  §  1046  n. 

objection  to  juror  taken  after  verdict 

p.  476,  §  1068  n. 

order    directing    summoning,    when 

sufficient p.  475,  §  1046  n. 

receiving  form  of  verdict  from  clerk 
is  not  irregularity p.  481,  §  1181  n. 

knowingly,  meaning  of p.  451,  §  7  n. 

malice p.  451,  §  7  n. 

mandamus  to  proceed  with  preliminary 

examination p.  471,  §  858  n. 

misleading  form  of  verdict  on  charge  of 

former  conviction p.  479,  §  1127  n. 

moral  certainty. ...    p.  479,  §  1127  n. 

motion  in  arrest  of  judgment 

". p.  481,  §  1185  n. 

objection  to  question p.  472,  §  869  n. 

opening  statement  for  defendant 

p.  476,  §  1093  n. 

plea  of  guilty,  withdrawal  of,  after  sen- 
tence   p.  474,  §  1018  n. 

presenting  fraudulent  claim  to  super- 
visors   p.  451,  §  72  n. 

principals,  parties  to  joint  assault  are. 

p.  451,  §  31  n. 

prior  conviction,  asking  defendant  as 

to p.  474,  §  1025  n. 

prior  conviction,  finding  of,  not  neces- 
sary, when p.  474,  §  1025  n. 

probationary  treatment  of  juvenile  of- 
fenders, validity  of  act. p.  4S4,  §  1388  n. 

proof  of  prima  facie  case  by  prosecu- 
tion, efifect  of p.  478,  §  1105  n, 

prosecution,  private  counsel  in 

p.  476,  §  1095  n. 

pronouncing  judgment p.  481,  §  1200  n. 

railroad,  obstructing p.  467,  §  587  n. 

reading  information  to  jury. p.  476,  §  1093  n. 

reasonable  doubt p.  479,  §  1127  n.; 

p.  477,  §  1096  n. 

reopening  case  to  introduce  plea  of  once 

in  jeopardy p.  477,  §  1102  n. 

remark  by  court  that  prosecution  hand- 
icapped, when  cured.,  .p.  475,  §  1046  n. 

reputation   and    character   of    defend- 
ant ... ,  p.  477,  §  1102  n. 

sickness  of  juror,  procedure  in  case  of. 

p.  479,  §  1123  n. 

stenographer's  notes,  date  of  filing .... 

p.  471,  §  809  n.;  p.  472,  §  869  n. 


Criminal  law,  swearing  to  complaint . . 

p.  473,  §995n. 

two  convictions,  commencement  of  im- 
prisonment of  second  conviction . . 
p.  470,  §G69n. 

verdict,  finding  on  previous  conviction 

p.  480,  §  1158  n. 

verdict,  finding  degree  of  crime 

IJ.  480,  §  1157  n. 

verdict,  polling  jury  in  absence  of  de- 
fendant's counsel p.  480,  §  1148  n. 

verdict,  presence  of  defendant  on  re- 
turn of p.  480,  §  1148  n. 

view  of  place  of  crime p.  478,  §  1119  n, 

waiver  of  jury  by  pleading  guilty 

p.  474,  §  1018  n. 

willful p.  451,  §  7  n. 

willful  act,  what  is p.  479,  §  1127  n. 

witnesses,  defendant,  in  different  in- 
formation  p.  4S.3,  §  1321  n. 

Croppers.    See  Landlord  and  Tenant. 
Cross-complaint.     See  Counterclaim. 
breach  of  warranty  on  sale  of  good- 
will properly  set  up  in,  when 

p.  275,  §993n. 

nature  of,  and  what  necessary  to 

p.  361,  §442n, 

pleading  in p.  361,  §  442  n. 

what  may  be  set  up  as. . .  .p.  361,  §  442  n. 
Cross-demands.     See  Counterclaim. 
Damages.    See  Eminent  Domain;  For- 
cible Entry  and  Unlawful  De- 
tainer. 

against  sheriff  for  levying  on  property 

covered  by  chattel  mortgage 

p.  330,  §3336n. 

agreement  for  manufacture  of  lumber, 

damages  for  breach p.  330,  §  3308  n. 

amount  of,  must  be  proved. p.  329,  §  3391  n. 

breach  of  contract  of  sale. .  .p.  329,  §  3308  n. 

diversion  of  water p.  330,  §  3333  n. 

excessive p.  330,  §  3333  n. 

exemplary,  for  tort p.  329,  §  3294  n. 

failure  to  prove  amount  of,  as  a  fact, 

effect  of p.  330,  §  3318  n. 

growing  fruit  trees,  destruction  of . . . . 

p.  330,  §3340n. 

injury  to  land  not  described  in  com- 
plaint   p.  330,  §  3333  n. 

judgment  in  excess  of  amount  prayed 

for -p.  371,  §  564  n. 

liquidated,  for  failure  to  deliver  pos- 
session of  land p.  330,  §  3334 

nonsuit,  granting,  when  plaintiff  enti- 
tled to  nominal  damages  is  error . , 
p.  330,  §  3360  n. 

plaintiff,  duty  of,  to  lighten. p.  330,  §  3308  n. 

possible  profits,  loss  of,  as  element  of . . 

p.  329,  §3300n. 

special,  evidence  of p.  329,  §  3306  n. 

special,  must  be  proved p.  329,  §  3202  n. 

stipulating  fixing  damages  for  delay  in 

completing  building p.  303,  §  1670  n. 

when  excessive p.  330,  §  3308  n. 

Dams.     See  Watercourses. 

Deaf.     See  Blind. 

Death.    See  Agency;  Burial;  Parties. 

presumption  of p.  446,  §  1963  n. 

Dedication,  erection  of  obstructions  to 
road  is  evidence  in  rebuttal  of ... . 
p.  97,  §261Sn. 

finding  that  road  used  as  public  road, 
what  evidence  of  obstruction  does 
not  overcome p.  97,  §  2618  n 
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Dedication  not  presumed  without  evi- 
dence of  unequivocal  intention .  . . 
p.  97,  §2618n. 

recording  of  map  with  streets  marked 

thereon,  effect  of p.  97,  §  2(318  n. 

right  to  dedicated  street  not  subject  to 

adverse  possession ......   p.  97,  §  2618  n. 

holder    of    certificate   of    purchase   of 

school  lands  may  dedicate  it 

p.  97,  §2618n. 

stronger  evidence  necessary  to  show 
dedication  of  country  road  than 
city  street p.  97,  §  2018  n. 

use  of  road  for  two  years  does  not  show 

p.  97,  §2G18n. 

Deeds.  See  Acknowledgments;  Boun- 
D.uiiEs;  Fraud. 

absolute  in  form,  when  a  mortgage 

p.  322,  §  2924  n. 

absolute  with  defeasance,  action  for  re- 
conveyance    p.  323,  §  2948  u. 

actual  fraud,  deed  obtained  by,  when 

p.  301,  §1572n. 

agreement  to  assume  and  pay  mortgage, 

cfiFect  of p.  277,  §  1109  n. 

ambiguities 

p.  273,  §  831  n.;  p.  276,  §  1092  n. 

blanks  in,  filling,  after  execution 

p.  276,  §  1092  n. 

consideration p.  276,  §  1092  n. 

covenants  of  warranty,  what  is  not  a 

breach  of p.  277,  §  1113  n. 

delivery,  execution  includes 

p.  275,  §  1054  n. 

necessity  of I).  275,  §  1054  n. 

presumed  to  be  at  date.  .p.  275,  §  1055  n. 

to  a  third  person p.  276,  §  1059  n. 

to  bank p.  275,  §  1054  n. 

what  constitutes,  and  evidence  of. . . 
p.  275,  §  1054  n. 

description p.  276,  §  1092  n. 

description,  omission  of  land  from,  ef- 
fect of p.  276,  §  1092  n. 

escrows p.  275,  §  1057  n. 

proviso  to  resell  to  grantor,  efi'ect  of. , 

p.  270,  §711  n. 

quitclaim  deeds p.  276,  §  1 105  n. 

quitclaim,  estoppel  by p.  276,  §  1106  n. 

record  of  as  evidence p.  278,  §  1213  n. 

restriction  in  deed  conveying  riglit  to 
maintain  reservoir,  what  is  not . . 
p.  276,  §  1069  n. 

subsequent  purchaser  with  notice   of 

prior  deed p.  278,  §  1107  n. 

transposition  of  initials  of  grantor,  ef- 
fect of p.  277,  §  1185n. 

Deeds    of    trust,    nature,    effect,   and 

rights  under p.  321 ,  §  2924  n. 

Defaulters,    limitation    against  officer, 

who  is p.  0,  §  416  n. 

Defaults.     See  Judgments. 

Definitions,  credits p.  131,  §  3017 

dclits p.  131,  §3617 

full  casli  value ;p.  1 31 ,  §  301 7 

growing  crops   p.  131,  §  3017 

iinprovenicnts p.  131,  §  3617 

"lode" p.  392,  §7f8n. 

personal  property j).  131,  §  3617 

"placer" p.  392,  §  748  n. 

property p.  131,  §  3617;  p.  249,  §  14  n. 

real  estate p.  131,  §  3617 

"value" p.  131,  §3617 

Del  Norte  County,  boundaries  of 

p.  139,  §3909 


Del  Norte  County,  debts  of,  division 
of,    between   Del   Norte   and   Sis- 

kij'ou  counties p.  139,  §  3909  s. 

records  of p.  139,  §  3909  s. 

Demurrer.      See  Appeals;    Ckiminal 

Law;  Pleading  and  PnAcriCE. 
Depositions.     Sec  Criminal  Law. 
admissibility  without  proof  of  absence. 

p.  446,  §2021  n. 

answers  in,  when  hearsay,  .p.  446,  §  2019  n. 

business  of  deponent,  stating  of 

p.  472,  §8G9n. 

estoppel  to  deny  that  there   was  no 

commission p.  440,  §  2024  n. 

failure  to  answer  interrogatory 

p.  446,  §  2025  n. 

failure  to  use p.  446,  §  2019  n. 

in  criminal  case p.  483,  §  1 345  n. 

inquiry   as   to    residence,    what    suffi- 
cient to  admit p.  440,  §  2019  n. 

notice  of  taking p.  447,  §  2031  n. 

objection  to  question p.  446,  §  2025  n. 

reading  of,  in  criminal  trial,  .p.  470,  §  GS6  n. 
search   for  prosecuting  witness,  when 

sufficient  to  admit p.  478,  §  1102  n, 

taken  under  stipulation 

p.  440,  §§  2019  u.,  2024  n. 

Description.     See  Deeds. 

false  in  part,  when  valid.  .  .p.  449,  §  2077  n. 
Devisees.      See    Statute    of   Limita- 
tions; Wills. 
Diseases.     See  Public  Health. 
Dismissal.     See  Appeals. 

entrv  of  judgment  of,  when  necessary. 

' p.  383,  §068n. 

in  what  cases  action  may  be  dismissed 

p.  371,  §581  n. 

of  appeal p.  398,  §  954  n. 

District  attorneys,  additional  compen- 
sation for  convictions  for  misde- 
meanors in  Fresno p.  150,  §  4256  n. 

employing  at  extra  compensation  to  at- 
tend to  case  in  another  county. . . . 

p.  150.  §  4256  n. 

percentage,  district  attorney  in  Lake 

County  entitled  to p.  1 50,  §  425C  n. 

Ditches.       See    Canals;     E.isements; 

Watercourses. 
Divorce.     See  Homesteads;  Marriage 

AND  Divorce. 
Doctors.     See  Physicians. 
Domestic  animals.     See  Animals. 
Drainage.  See  Public  Healtu;  Swamp 

and  Oveuklowed  Lands. 
Dumb.     Sec  Blind. 
Dying  declarations.  See  Homicide. 
Dynamite.     See  Explosives. 
Easements,    conveyance    of    dominant 

tenement p.  271,  §  801  n. 

extinguishment  of  servitude.. p.  272,  §  811  n. 
owner  of  land  subject  to  easement  may 

maintain  ejectment p.  271,  §  810  n. 

ways p.  271,  §  801  n. 

water-ditch   running  across   adjoining 

tracts  of  land p.  271,  §  801  n. 

Education.     See  Schools. 

dissemination  of  knowledge  of  art"?,  sci- 
ences, and  literature p.  524  s. 

founding  of  art-galleries  and  libraries 

...T : p.  524fl. 

Ejectment.     See  Counterclaim. 

by  purchaser  under  execution,  record, 

what  should  show p.  .387,  §  703  n. 

general  verdict  iu p.  375,  §  625  n. 
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Ejectment,    owner  of  land  subjct  to 

casement  may  maintain. p.  271,  §  810  n. 
undertaking  on  aj^peal  in. . .  .p.  S'JG,  §  945  n. 

verdict  in,  when  merely  advisory 

p.  375,  §62Gn. 

Election,  by  widow p.  423,  §  13.33  n. 

Elections,   act  to  prevent   fraud  upon 

voters ...p.  21,  §  1191  s. 

ballots,   act  to  prevent  circulation  of 

bogus p.  20,  §  1191  s. 

counting  of,  manner  of 

p.  21,  §  1257;  p.  23,  §  1258 

custody  of  ballots  by  contestant 

p.  23,  §1259n, 

erasure  of  name  of  officer  in  scratch- 
ing, eflfect p.  21,  §  1201  n. 

erasure  on,  how  must  be  made 

p.  21,  §  1204 

form  of p.  20,  §  1191 

mistake  in 

p.  21,  §  1201  n.;  p.  410,  §  1111  n. 

must  be  strong  and  inclosed  in  sealed 

envelope p.  23,  §  1259 

short,  properly  rejected. .  .p.  21,  §  1191  n. 
vignette  of,  to  be  filed  with  county 

clerk p.  21,  §  1191  s. 

board  of,  how  appointed p.  18,  §  1142 

boards  of,  time  of  appointment  of 

p.  18,  §  1131 

boards  of.  who  not  eligible p.  19,  §  1142 

compensation  of  officers  of p.  17,  §  1072 

contest,  ballots  best  evidence  of  num- 
ber of  votes  received. . .  .p.  24,  §  1283  n. 

evidence  and  burden  of  proof 

p.  410,  §1122  n. 

returns  prima  facie  evidence  on 

p.  24,  §  1283  n. 

costs  in  contested  election  case 

p.  17,  §  1067  n. 

where  there  is  a  tie-vote.  .p.  410,  §  1125  n. 
court  may  declare  who  was  elected .... 

p.  410,  §  1123  n. 

electors  for    president  and  vice-presi- 
dent, when  to  assemble p.  24,  §  1315 

great  register  of  voters  to  be  kept 

p.  18,  §  1094 

inspector,    indictment    for    failure   to 

swear  voter,  sufficiency  of 

.p.  21,  §  1234  n. 

refusing  to  swear  voter,  instruction 
as  to  guilt,  what  proper. p.  21,  §  1234  n. 

powers  of p.  19,  §  1145 

instruction  on  indictment  for  refusal  to 

swear  voter p.  451,  §  41  n. 

place  of  election,  designating.  ..p.  18,  §  1131 
polls,    time    of   opening    and   closing, 

p.  19,  §  1160 

precincts,  alteration  of p.  18,  §  1129 

precinct?,  supervisors  to  establish  elec- 
tion  ,p.  18,  §1127 

restraining  declaring  the  result  of  ... . 

p.  332,  §3423n. 

returns,  time  to  canvass p.  23,  §  1278 

saloon  must  not  be  selected  as  place  of. 

p.  18,  §  1131 

tallies p.  23,  §  1258 

want  of  proclamation  invalidates,  when. 

p.  17,  §  1053  n. 

Embezzlement,    agent,    embezzlement 

by p.  465,  §  508  n. 

attorney  at  law,  embezzlement  by 

p.  465,  §506n. 

bailee,  embezzlement  by p.  465,  §  507  n. 

evidence p.  462,  §  424  u. 


Embezzlement,  extradition 

p.  402,  §  424  n.;  p.  485,  §  1547  n. 

indictment p.  462,  §  424  n. 

information p.  465,  §  503  n. 

instruction p.  465,  §  503  n. 

procuring  judgment p.  465,  §  503  n. 

Eminent  domain.   See  Guardian  and 
Ward. 

appeals. . .  .p.  402,  §  963  n.;  p.  421,  §  1257  n. 

assessment  of  damages p.  420,  §  1248  n. 

railroad  must  compensate  adjoining 
owner  to  obtain  right  of  way  over 
street p.  264,  §  470  n. 

compensation,   bond  to   secure 

p.  421,  §  1251  n. 

necessary j).  421,  §  1251  n. 

when  made p.  421,  §  1248  n. 

damages,  value  of  land,  of  what  date 

determined  ~ p.  421,  §  1249  n. 

highway,  appropriation  for,  when  suffi- 
cient  p.  421,  §  1251  n. 

pleading  in  action  to  condemn  land 

for... ..p.  419,  §1244n. 

proceedings  on  condemning  land  for. 

p.  419,  §  1241  n. 

report    of    viewers,    jurisdiction    of 
supervisors p.  419,  §  1243  n. 

joinder  of  proceedings  in.  ...p.  419,  §  1243  n. 

necessary  use p.  419,  §  1241  n. 

place  of  trial p.  419,  §  1243  n, 

pleading  in  action p.  419,  §  1244  n. 

private  use  will  not  authorize. p.  419,  §  1238  n. 

proceeding,  when  commenced 

p.  419,  §  1243  n. 

railroad,  condemning  land  for 

p.  419,  §  1242  n. 

right  of  possession p..  421,  §  1254  n. 

summons,  publication  of p.  358,  §  412  n. 

venue  in  action  for  condemnation 

p.  357,  §392n. 

verdict  and  judgment p.  421 ,  §  1248  n. 

ward's  realty p.  419,  §  1238  n. 

water  company,  right  of  to  exercise. . . 

p.  419,  §  1238  n. 

Entire  contracts.     See  Master   and 

Servant. 
Equity,  findings  in  equitable  actions. . . 

p.  376,  §633n. 

limitations  in p.  352,  §  343  n. 

Escapes.     See    School   of  Industry; 

School  of  Reform. 
Escheat.     See  Attorney-General. 

action  by  attorney-general,  when  pre- 
mature   p.  270,  §  672  n, 

examination  of  books  of  corporation.   . 

p.  421,  §1269n. 

non-resident    alien,    failure    to    claim 

property p.  270,  §  672 

proceeding,  when  should  be  brought. . . . 

p.  422,  §  1269  n. 

property  of  intestate  who  leaves  for- 
eign heirs p.  270,  §§  671  n.,  672  n. 

Escrows.     See  Deeds. 
Estates   of   decedents.     See   Execu- 
tors AND  Administrators;  Home- 
steads; Statute  of  Limitations; 
Wills. 

accounting  by  surviving  partner 

....p.  431,  §  1585 n. 

appeal  from  decree  settling  administra- 
tor's account,  time  of  taking 

p.  394,  §939  n. 

appeals  from  proceedings  taken  in ... . 

p.  402,  §963n. 
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Estates  of  decedents,  claim,  action  on 

p.  426,  §  1498  n. 

action  on,  pleadings  in. .  .p.  426,  §  1498  n. 
allowance  and  rejection,  .p.  426,  §  1496  n. 
allowance  of,  when  may  be  set  aside 

ex  parte p.  394,  §  937  n. 

amendment  of p.  426,  §  1496  n. 

attorney's  fee  is p.  426,  §  1496  n. 

barred,  allowance  of p.  427,  §  1499  n. 

for  money  received  to  plaintiff's  use, 

rejection,  when  proper.. p.  426,  §  1496  n. 
informality  in,  efltect  of .  .p.  426,  §  1498  n. 

interest  on p.  426,  g  1494  n. 

last  appi-oval  of  copy p.  426,  §  1497  n. 

order  allowing   attorney's  fee  is  ap- 
pealable   p.  426,  §  1496  n. 

presentation  of .  .p.  426,  §§  1493  n.,  1494  u. 
reference  of  to  determine  correctness 

p.  427,  §  1507  u. 

statute  begins  to  run  on,  when 

p.  427,  §3  1499  n.,  1500  n. 

court  may  empower  executor  to  mort- 
gage or  lease . .  .p.  428,  §  1577 

distribution,  action  to  recover  distrib- 
utive share p.  435,  §  1664  n. 

appeal  from  decree  of p.  436,  §  1666  n. 

bona  tide  assignee  is  entitled  to 

p.  434,  §  1664  n. 

bond  by  petitioner  for p.  435,  §  1663 

conclusiveness  of p.  436,  §  1666  n. 

description  of  laud  in  decree  of 

p.  436,  §  1666  n. 

determination  of  adverse  claim  on. .. 

p.  435,  §  1664  n. 

final  petition  for p.  436,  §  1665  n. 

final  settlement  of  account 

p.  436,  §  1699 

non-resident's  estate,  law  governing 

1).  436,  §  1667  n. 

notice  of  decree  of p.  433,  §  1634  n. 

notice  of  hearing 

p.  433,  §  1633  n. ;  p.  434,  §  1660  n. 

partial,  on  executor's  petition 

p.  434,  §  1658  n. 

petition  for  after  one  year.. .  .p.  435,  §  1663 
timo  to  appeal  from  order  of  partial. . 

p.  394,  §939.n. 

undertaking  on  appeal  from  decree  of 

p.  396,  §  941  n. 

executor's  claim  against. . .  .p.  427,  §  1510  n. 

family  allowance p.  425,  §  1465  n. 

additional p.  425,  §  1466  u. 

effect  of  second  marriage  or  separa- 
tion on  right  to y.  425,  §  1465  n. 

heirs   may    maintain   action   to    quiet 

title  without  joining  executor 

p.  425,  §  1452  n. 

judgment  valid  without  personal   no- 
tice   p.  436,  §  1666  n. 

manner  of  obtaining  authority  to  mort- 
gage  p.  428,  §  1578 

manner  of  obtaining  order  to  lease .... 

p.  430,  §  1579 

mortgage,  presentation  and  action  on. . 

p.  427,  S  1500  n. 

parties  in  actions  against. . .  .p.  355,  §  379  n. 

power  of  administrator  to  lease 

p.  431.  §  1581  n. 

proceeding    to   establish    heirship,    re- 
fusal to  open  default. .  p.  434,  §  1664  n, 

purchase  by  executor j).  428,  §  1576  n. 

sale,  action  by  heirs  for  property  sold, 

limitation  of p.  428,  §  1573  n. 

at  public  auction p.  427,  S  1544  n. 


Estates  of  decedents,  sale,  description 

of  realty  in  petition  for. p.  427,  §  1537  n. 
estoppel  of  minors  from  consent  of 

attorney p'427,  §  1553  n. 

excess  over  appraisement. p.  428,  §  1575  n. 

fraudulent p.  428,  §  1571  n. 

necessity  for p.  427,  §  1537  n. 

neglect  or  misconduct  of   executor, 

action  for p.  428,  §  1571  n. 

order  for p.  427,  §  1547  n. 

publication  of  notice p.  437,  §  1705  n. 

private p.  427,  §§  1547  n.,  1549  n. 

without  order  of  court. .  ..p.  427,  §  1517  n. 
Estoppel,  bj^  quitclaim  deed. p.  .276,  §  1106  n. 

in  actions  against  corporations 

p.  260,  §354n. 

of  one  exercising  oflSce p.  392,  §  803  n. 

of  one  unlawfully  usurping  public  office 

p.  1,  §7n. 

of  mortgagor,  passing  of  after-acquired 

title p.  323,  §  2930  n. 

to  deny  that  property  mortgaged   by 

wife  was  community  property 

p.  389,  §  726  n. 

Eureka.     See  Harbor  Commissioners. 
Evidence.     See  Damages;  Depositions; 
Homicide. 

account-books p.  445,  §  1947  n. 

acts  or  declarations  of  another 

1).  441,  §  1848  n. 

admissions p.  442,  §  1870  n. 

in  petition  for  letters  of  administra- 
tion as  evidence p.  424,  §  1371  n. 

in  pleadings 

p.  444,  §  1904  n. ;  p.  362,  §  447  n. 

assessment  roll  of  swamp-land  district. 

p.  445,  §  1920  n. 

authenticated  copy  of  record 

p.  446,  §  1951  n. 

best  and  indispensable p.  446,  §  1967  n. 

books  of  recorder's  office. .  .p.  442,  §  1855  n. 

certified  copies 

p.  442,  §  1855  n.;  p.  445,  §  1951 

contract,  execution  may  be  shown  by 

parol,  when p.  442,  §  1856  n. 

copy  of  articles  of  association 

p.  445,  §1937n. 

credibility  of  witnesses.     See  Witne.sses. 
defendant,  evidence  of,  after  rebuttal 

closed p.  447,  §  2042  n. 

declarations  in  one's  favor,  .p.  443,  §  1870  n. 

of  decedent  against  interest 

p.  442,  §  1853  n. 

of  donor  of  personalty. .  .p.  441,  §  1849  n. 
of    engineer  at   time   of  injury   not 

part  of  res  gestce,  when . .  p.  265,  §  486  n. 
of  predecessor  in  title. .  .p.  441,  §  1849  n. 

export  as  to  eyesight !>.  443,  §  1870  n. 

expert's  books  as p.  445,  §  1936 

expert,  hypothetical  question  to  niedi- 

cal p.  447,  §2045n. 

expert,  machinist  as p.  443,  §  1870  n. 

extorted  statements p.  470,  §  68S  n. 

handwriting,  comparison  of  .p.  445,  §  1944  u. 

handwriting,  expert p.  445,  >>  1940  u. 

hearsay p.  441,  §  1845  n. 

impeachment  of  witnesses.     See  Wit- 
nesses. 
in    particular    cases.     See     particular 

heads, 
instruments  affecting  title   to   realty. 

p.  445,  §  1951 

irrelevant p.  442,  §  1868  n. 

interpreting p.  443,  §  1884  n. 


592 


INDEX. 


Evidence,  judicial  notice p.  443,  §  1875  n. 

judgmeut,  recitals  in  as. . .  .p.  444,  §  1904  n. 

judgment  roll  as p.  444,  §  1904  n. 

lost  instruments,    proof    of    contents. 

p.  442,  §  1855  n. 

letter-pi'ess  copies  as  evidence 

p.  442,  §  1855  n. 

maps I).  445,  §  193G  n. 

medical  works j).  445,  §  1936  n. 

objection  to  must  be  made  at  trial. . . . 

p.  447,  §2051n. 

offer  of  proof  must  be  specilic 

...; p.  442,  §1868n. 

opinion  of  judge p.  444,  §  1904  n. 

opinions  of  witnesses p.  443,  §  1870  n. 

original  complaint  as,  where  amended 

complaint  filed p.  362,  §  446  n, 

parol,  technical  term  of  art. p.  442,  §  1861  n. 

to  explain  writing p.  443,  §  1870  n. 

to  vary  or  explain  contract 

p.  442,  §  1856  n. 

part  of  conversation p.  442,  §  1854  n. 

pleadings  as p.  444,  §  1904  n. 

presumptions j).  446,  §  1963  n. 

public  records p.  445,  §  1920  n. 

recitals p.  445,  §  1962  n. 

records p.  445,  §  1951 

record  of  deed  as  evidence. p.  278,  §  1213  n. 

reports  of  stock  exchange,  .p.  445,  §  1936  n. 

res  gestae p.  441,  §  1850  n. 

same  parties,  who  are p.  443,  §  1870  n. 

secondary  evidence  of  contract 

p.  445,  §  1937  n, 

stenographer's  notes,   admissibility  in 

subsequent  action p.  348,  §  273  n. 

Examiners.    See  Board  of  Examiners. 
Executions.    See  Mandamus. 

against  pledgor,  rights  of  pledgee .... 

p.  325,  §2988n. 

damages  against  sheriff  living  on  prop- 
erty subject  to  chattel  mortgage. . 
p.  330,  §3336n. 

designation  of   property  to  be  levied 

on p.  386,  §  691  n. 

ejectment  by  purchaser,  record  should 

show  what p.  387,  §  703  n. 

exemptions  from p.  384,  §  690  n. 

exemptions,  creditor's  objections  need 

not  be  written p.  386,  §  690  n. 

exemption,    how    and   when   must   be 

claimed p.  385,  §  690  n. 

exemption,  right  of  is  personal  privi- 
lege   p.  385,  §  690  n. 

judgment  not  subject  to p.  383,  §  688  n. 

liability  for  levying  on  property  of  an- 
other  p.  330,  §  3336  n. 

liability  of  sheriff. p.  149,  §  4187  n. 

purchaser  at,  for  benefit  of  another  may 

sue p.  354,  §  369  n. 

purchaser,  statute  begins  to  run  against, 

when p.  349,  §  318  n. 

recalling,  when  improperly  issued 

p.  3S3,  §  670  n. 

redemption  by  judgment  debtor 

p.  386,  §  702  n. 

restraining p.  333,  §  3423  n. 

sale,  action  to  enjoin,  complaint  must 

allege  what p.  386,  §  694  n. 

assignment  of  certificate  of  purchase 

p.  387,  §  703  n. 

excess,  debtor  not  presumed  to  re- 
ceive. . ; p.  386,  §  691  n. 

notice  of  informality  in. .  .p.  386,  §  693  n. 
of  lots  en  masse p.  386,  §  694  n. 


Executions,  sale,  on  execution  issued  on 

satisfied  judgment p.  386,  §  691  n. 

partner's  interest,  how  sold 

p.  386,  §  694  D. 

purchaser  with   notice  of   defect  in 

_  title p.  386,  §  694  n. 

right    of    purchaser    to    rents    and 

profits p.  387,  §  707  n. 

title  of  purchaser p.  387,  §  703  n. 

what  estate  passes  by p.  386,  §  703  n. 

sheriff  levying  acts  as  oflacer  of  court. . 

p.  386,  §  691  n. 

sheriff's  deed p.  387,  §  703  n. 

admissibility  of p.  150,  §  4314  n. 

gives  color  of  title p.  349,  §  321  n. 

stock  purchased  by  corporation  at  as- 
sessment sale p.  259,  §  344  n. 

time  for  issuance,  when  begins  to  run 

p.  383,  §  670  n.;  p.  406,  §  1034  n. 

Executors  and  administrators.     See 
Estates  of  Decedents;  Parties. 

account p.  424,  §  1417  n. 

appeal    from    order    settling,    when 

premature p.  437,  §  1704  n. 

attorney,  money  paid  to. p.  432,  §  1616  n. 

book-keeper,  money  paid  to 

p.  432,  §  1616  n. 

conclusiveness  of  decree  settling. . . . 

p.  434,  §  1637  n. 

contest,  appeal p.  434,  §  1637  n. 

contest,  new  trial  and  reversal . . . . , 

p.  434,  §  1637  n. 

decree  settling  cannot  be  set  aside, 

when p.  434,  §  1637  n. 

defective p.  433,  §  1623  n. 

exceptions  to p.  433,  §  1631  n. 

exchanging  currency  for  gold 

p.  432,  §  1613  n. 

funeral  expenses p.  434,  §  1646  n. 

evidence  in  contest  of p.  4.34,  §  1636  n. 

final p.  433,  §  1624  n. 

guardian  of  minor  may  contest 

p.  433,  §  1635  n. 

interest  where  delay  in. .  .p.  433,  §  1623  n. 

items  not  paid,  adjudication  on 

p.  433,  §  1634  n. 

loss  of  tax  receipt p.  433,  §  1632  n. 

money  paid  deceased's  partner,  lia- 
bility for p.  432,  §  1616  n. 

obligation,  when  barred,  .p.  433,  §  1622  n. 

order  settling,  sufficiency  of 

p.  433,  §  16.34  n. 

premature  settlement  of .  .p.  433,  §  1623  n. 
resignation,  account  after. p.  433,  §  1629  n. 
trial  by  jury  of  contest  of. p.  434,  §  1636  n. 
action  by,  averment  of  representative 

capacity p.  431,  §  1582  n, 

action  by,  defendant  as  witness 

p.  431,  §  1582  n. 

action  by  heirs  for  payment  of  unlaw- 
ful claim p.  432,  §  1613  n. 

appeal  from  order  appointing 

p.  424,  §  1413  n. 

co-executors,  liability  of. ...p.  432,  §  1615  n. 

compensation  of p.  433,  §  1618  n. 

corporation,  power  to  act  as. p.  423,  §  1348  n. 

de  son  tort p.  425,  §  1458  n. 

evidence  in  actions  by  or  against 

p.  443,  §  1880  n. 

foreign,  action  by p.  431,  §  1582  n. 

insanity  of,  effect  of p.  424,  §  1436  n. 

interest  and  taxes,  liability  for,  on  non- 
payment of  distributive  share 

p.  435,  §  1664  n. 
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Executors  and  adminisirators,  inter- 
est, ■when  liable  for 

p.  432,  §§  1G14  n.,  1G15  n. 

judgment  against,  after  resignation . .  . 

p.  424,  §  1427  n. 

marriage  of  executrix p.  424,  §  1352  n. 

may  be  sued  on  street  assessment 

p.  354,  §369u. 

non-resident  surviving  wife  may  nomi- 
nate   p.  424,  §  )  365  n. 

petition  for  letters,  estoppel  from  state- 
ment in p.  424,  §  1371  n. 

partner  cannot  be p.  424,  §  1352  n. 

public  administrator,  priority  of  right 

p.  4.37,§  172Gn. 

ratification  of  expenses  on  behalf  of  in- 
sane  p.432,  §  161G  n. 

refusal  to  allow  claim  paid, when  proper 

p.  424,  §  1412  n. 

remuneration  of p.  424,  §  1350  n. 

resignation,  order  accepting,  collateral 

attack  on p.  424,  §  1350  n. 

special  administratrix,  appointment  of, 
during  term  of  prior  executor. . . . 
p.  424,  §  1411  n. 

specific  performance,  decree  of  against 

does  not  bind  heirs,  when 

p.432,  §  1597  n. 

succeeding    administrator,    negligence 

of,  effect  of   on  prior  sureties 

p.  432,  §  IGlSn. 

rights  of    succeeding p.  425,  §  143G  n. 

surviving  partner  cannot  compel  ac- 
counting by p.  432,  §  1585  n. 

taxes,  liability  for  failure  to  pay 

p.  432,  §  lG13n. 

uncollected  debts,  liability  for 

....p.  432,  §  lG15n. 

venue  of  action  to  set  aside  sale  by ... . 

p.  35G,  §392n, 

Ezexaptions.     See  Bankruptcy  and 

Insolvency;  Executions. 
Expatriation.     See  Citizens. 
Experts.     Sec  Evidence;  Witnesses. 
Explosives,  careless  or  malicious  use  of 

dynamite  or  explosives p.  521  s. 

Extradition,  embezzlement 

p.  462,  §  424  n.;  p.  485,  §  1547  n. 

forgery p.  485,  §  1547  n. 

Factors,  lien   of  on   goods   for    general 

balance  due p.  300,  §  2026  n. 

False  personation,  conviction  for  

p.  466,  §529  n. 

False  pretenses,  bank   check   or  draft, 

when  a  false  token p.  466,  §  532  n. 

civil  action   for p.  457,  §  23G  n. 

false   representations  as  to  wealth .... 

p.  466,  §532n. 

information  and  indictment,  .p.  466,  §  532  n. 

larceny,  distinction  between  and 

.........p.  463,  §484n. 

presumption    that    imprisonment    was 

unlawful p.  457,  §  236  n. 

promissory  note  may  be  subject  of  ... . 

p.  451,  §  7  n.;  p.  466,  §  532  n. 

what  is p.  457,  §  236  n. 

Family  allowance.     See  Estates  of 

Decedents. 
Feeble-minded  children.     See  Infancy. 
Fees.     See  Jiry  and  Jurors;  Ju.stices 
OF  THE  Peace;  Offices  and  Offi- 
cers;  Sheriffs;  Witnesses. 

jury,    staying    proceedings   until   paid 

p.  348,  §274n. 

8S 


Fees,  provisions  of  county  government 

bill  concerning  effect  of  .p.  150,  §  4331  n. 

Fences,  acts  concerning 

p.  1,§  19  n.;  p.  274,  §841  n. 

division  fences p.  273,  §  831  n. 

faikire  to  erect  or  repair p.  264,  §  485  n. 

lawful  fences p.  274,  §  841  n. 

Findings.     See  Mandamus. 

amendment  of p.  377,  §  G33  n, 

collateral  attack  on p.  377,  §  633  n. 

conclusion   of   law,    statement   is,  and 

not  a  finding,  when p.  377,  §  633  n. 

contradictory p.  376,  §  633  u. 

contrary  to  admissions  in  pleadings. . . 

p.  376,  §G33u. 

evidence,  insufficiency  of  to  sustain. . . 

p.  376,  §G33n. 

in  accounting p.  377,  §  633  n. 

in  action  for  conversion  of  building. . . 

p.  377,  §6.33n. 

in  action  on  contract p.  377,  §  633  n. 

in  action  to  reform  and  foreclose  mort- 
gage   p.  390,  §  726  n. 

in  ejectment p.  377,  §  633  n. 

in  equitable  actions p.  375,  §  G33  u. 

judge  may  prepare p.  375,  §  633  n. 

judge  need  not  adopt  those  prepared 

by  counsel p.  375,  §  633  n. 

necessity  of p.  375,  §  633  n. 

not  within  issues p.  376,  §  633  n. 

objection  to,  remedy  for  erroneous 

........p.  377,  §G33n. 

on  plea  of  statute  of  limitations 

p.  378,  §6.33n. 

opinion  of  court  is  not p.  375,  §  633  n. 

rental  value p.  378,  §  633  n. 

should  be  of  ultimate  facts.  ..j).  375,  §  633  n. 
upon  what  facts  necessary. .  .p.  375,  §  633  n. 

waiver  of p.  378,  §  634  n. 

Fines  and  imprisonment,  jurisdiction  of 

p.  484,  §  1446  n. 

game  laws,  fines  for  violating,  disposi- 
tion of p.  468,  §  364  n. 

imposed  by  justice,  to  whom  payable 

p.  4G2,  §  427  n. 

imposed  by  Los  Angeles  justice,  dispo- 
sition of p.  485,  §  1570  n. 

imprisonment  until  paid p.  481,  §  1205  n. 

petit  larceny p.  464,  §  490  n. 

Fire  commissioners,  petition  to  compel 
admission  to  office  of,  when  iusulG- 

cieut p.  110,  §3335  n. 

Firemen,  pensions  for  benefit  or  relief  of 

p.  Ill,  §3335  a. 

Fires.     See  Insurance;  Railroads. 
Fish.     See  Game  Laws. 

act  authorizing   fish  commissioners  to 

import  game  birds p.  14,  §  642  s. 

expenses  of  trial  of  persons  violating 

lish  laws  borne  by  state,  .p.  14,  §  642  n. 

Fixtures,  machinery p.  269,  §  660  n. 

wroiijlful  .severance  by  lessee. p.  270,  §  660  n. 
Flumes.     See  Watercoursks. 
Forcible    entry  and    unlawful    de- 
tainer, excessive  damages  in 

p.  411,  §1174n. 

forcible  detainer,  who  guilty  of 

p.  411,  §  1160  n. 

forcible  entry p.  410,  §  1159  u. 

judgment  roll  in,  not  evidence  of  title .  , 

p.  411,  §  1174  n. 

lease  as  evidence p.  4 1 1 ,  §  1 1 72  u. 

occupant,  who  is .p.  411,  §  1160  n. 

possession p.  411,  §  1172  n. 
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Forcible  entry  and  unlawful  de- 
tainer, staying  proceedings  in.  . . 
p.  411,  §  1176  n. 

subletting  contrary  to  covenants 

p.  411,  §1161  n. 

tenant  holding  over P-  411,  §  llGl  n. 

what  plaintifl  must  show.  ..p.  411,  §  1172  n. 
Foreigners.     See  Citizenship. 
Forestry,  powers  of  state  board  of.  .p.  533  s. 
Forfeiture.     See  Landlord  and  Ten- 
ant. 
Forgery,  copy  of  decree  of  divorce,  for- 
ging   p.  4(33,  §  472  n. 

drunkenness  as  defense j).  451,  §  22  n. 

drunkenness,  impairing  mental  facul- 
ties  .p.  463,  §470n. 

evidence p.  403,  §  470  n. 

extradictable p.  485,  §  1547  n. 

indictment  and  information,  sufficiency 

of p.  463,  §470n. 

Former    conviction.      See    Oeiminal 

Law. 
Franchise.     See    Corporations;   Mu- 
nicipal Corporations. 

appeal  from  judgment  for  usurpation. 

p.  402,  §  963  n. 

complaint  for  usurpation. . .  .p.  393,  §  804  n. 
Fraud.      See  Adulteration;   Fraudu- 
lent Conveyances;  Gifts;  Guar- 
dian and  Ward;  Sales;  Statute 
OF  Frauds. 

bona  fide  purchaser,  when  not  charge- 
able with  notice p.  303,  §  1689  n. 

constructive  fraud  in  obtaining  deed . . 

p.  301,  §  1573  n. 

decree  dividing  property  in  divorce  suit 

reformed  for,  when p.  301,  §  1572  n. 

deed  obtained  by  actual,  when 

p.  301,  §  1572  n. 

evidence  in  action  to  set  aside  deed  for, 

when  incompetent p.  301,  §  1572  n. 

evidence  to  show,  in  obtaining  deed . . . 

p.  301,  §  1573  n. 

false  representations  as  to  matters  of 

opinion p.  303,  §  1689  n. 

false  representations  as  to  wealth,  pun- 
ishment   p.  466,  §  532  n. 

limitations  of  actions  for p.  352,  §  338  n. 

maker  obtaining  note  by  fraud,  effect 

of p.  304,  §  1709  n. 

misrepresentations,  evidence  not  com- 
petent  p.  303,  §  1689  n. 

misrepresentations  inducing  surrender 
of  note,  complaint,  when  insufiS- 
cient p.  301,  §  1572  n. 

parties  in  action  to   rescind   contract 

for p.  303,  §  1689  n. 

rescission  of  contract  for 

p.  303,  §  1689  n.;  p.  332,  §  3406  n. 

return  of  considei'atiou  on  rescission  of 

contract  for p.  304,  §  1691  n. 

rights    of    bona    fide    purchaser   from 

fraudulent  grantee j).  303,  §  1689  n. 

right  to  jury  trial  in  case  of . .  p.  373,  §  592  n. 

trust,  where  property  obtained  by ... . 

p.  310,  §2224n. 

undue  influence,  contract  between  me- 
dium and  spiritualist p.  301,  §  1575 

undue  influence,  contract,  when  ob- 
tained by p.  301,  §  1575  n. 

unreasonable  delay  in  rescinding  con- 
tract for p.  303,  §  1689  n. 

when   not  proximate  cause  of  damage 

p.  304,  §  1709  n. 


Fraudulent  conviyances.   See  Bank- 
ruptcy and  In.-olvency;  Joinder 
OF  Actions. 
assignee   in    insolvency    may   recover 

goods p.  3.33,  i5  3440  n. 

bind  parties p.  333,  §  3439  n. 

change  of  possession,  .pp.  333,  334,  §  3440  n. 
deed  intended  to  defraud  creditors,  suf- 
ficiency of  to  pass  title 

p.  276,  §1092n. 

fraudulent  intent  is  question  of   fact 

p.  .334,  §  3442  n. 

gift  by  husband  to  wife. . .  .p.  334,  §  3440  n. 
homestead  filed  during   litigation .... 

p.  278,  §  1238  n. 

mandamus    to    compel     admission    to 
office,   consent  of  board  necessary 

p.  Ill,  §335n. 

parties  in  action  to  set  aside 

p.  334,  §  3441  n.;  p.  355,  §  379  n. 

pleading  and  evidence  in  action  to  set 

aside. . ..... .p.  333,  §§  3439  n.,  3440  n. 

reimbursement  of  fraudulent  transferee 

..p.  334,  §3441n. 

transfer    fraudulent    against    creditor 
void  against  creditor's  assignee . . . 

p.  334,  §3440n. 

what  are,  and  effect  of p.  333,  §  3439  n, 

Fresno  County,  attaching  portion  of  to 

San  Benito  County p.  144,  §  3948  s. 

transcription  of  records  from  to  San 

Benito  County p.  144,  §  .3948  s. 

Game  laws,    act  authorizing  fish  com- 
missioners to  import  game  birds. . . 

p.  14,  §  642  s. 

cranes,  capture  and  destruction p.  533  s. 

fish  laws,    authority  to  prohibit  viola- 
tion  p.  469,  §  636 

fish,  destruction  of p.  468,  §  635 

fish  laws,  expenses  of  trial  of  persons 

violating p.  533  s. 

fishing,  vocation  of p.  531  s. 

fish,  lines  or  nets,  using  for,  when  mis- 
demeanor   p.  469,  §  636 

fish,  setting  tra^J  for,  misdemeanor. . . . 

■. p.  469,  §  6.36 

game  birds,  netting  or  pounding. p.  468,  §  631 
purchase  and  propagation  of  game  birds 

p.  14,  §  642  s. 

violation  of,  misdemeanor p.  467,  §  626 

Gaming,  tan,  information  and  evidence 

p.  460,  §330n. 

visiting  gambling-house p.  461,  §  330  n. 

Gas-inspector,  claim  for  salary  need  not 

be  presented  toauditor.p.  154,  §  4387  n. 
Gifts  causa  mortis,  fraud  in.  .p.  277,  §  1149  n. 

what  constitutes p.  277,  §  1 149  n. 

Avhat  necessary  to p.  277,  §  1149  n. 

parol,  of  land,  void p.  277,  §  1147  u. 

Good-will,  breach  of  warranty  properly 
set  up  in  cross-complaint,  when. . . 

p.  275,  §  993  n. 

sale  of,  drawing  off  customers 

p.  275,  §993n. 

Governor,  salary  of  secretary 

p-  3,  §  385;  p.  4,  §  386 

Grand  Army.    See  Soldiers  and  Sail- 
ors. 
Grand  jury,  amendment  of  order  for 

drawing p.  .347,  §  241  n. 

collateral  attack  on  validity. p.  472,  §  895  n. 

corroborating  testimony p.  472,  §  919  n. 

deficiency   in    original    panel,    special 

venire  to  fill p.  348,  §  242  n. 
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Grand  jury,  dismissal  of  bill  by,  effect 

of p.  473,  §94211. 

drawing  without  presence  of  superior 

judge p.  347,  §  241  n. 

evidence  of  testimony  before .  p.  473,  §  926  n. 
illegal  or  prejudiced  grand  jury,  effect 

of p.  473,  §995n. 

may  continue  to  act  iintil  dissolved . . . 

p.  347,  §  241  n. 

order  for  special p.  472,  §  908 

qualifications  of   juror p.  452,  §  92  n. 

refusing  to  testify  before. . .  .p.  472,  §  919  n. 
right  of  defendant  to  be  heard  before 

p.  472,  §920  n. 

time  of  service 

p.  347,  §  241  n.;  p.  472,  906  n. 

Grand  larceny.     See  Larceny. 
Growing    crops.      See    Attachments; 
Mortgages. 

partition  of ..p.  371,  §  564  n. 

Growing  trees.     See  Damages;    Nui- 
sances. 
Guaranty.     See  Letters  of  Credit. 
complaint  in  action  on,  when  sufficient 

p.  320,  §2S06n. 

demand  and  notice p.  320,  §  2807  n. 

exoneration  of  guarantor  for  payment 

of  rent,  what  is p.  320,  §  2819  n. 

Guardian  and  ward,  account  of  exec- 
utor, guardian  may  contest 

p.  433,  §  1635  n. 

service  of  citation  by  publication. . 

p.  437,  §1774n. 

settlement  of p.  438,  §  1774  n. 

action  by  ward  against  guardian's  ad- 
ministrator   p.  438,  §  1 774  n. 

action  to  recover  land  sold  by  guardian 

p.  438,  §  1802  n. 

appointment,  evidence  of .  .p.  437,  §  1747  n. 

fraud  in p.  437,  §  1747  n. 

of  guardian,  jurisdiction  over 

p.  437,  §1747n. 

pleading  of p.  437,  §  1747  n. 

attorney  for  minors p.  354,  §  372  n. 

bond,  substitution  of  new,   and  cfTect 

of : p.  438,  §  1803  n. 

consent   of    foreign    guardian    to  sale, 

effect  of p.  427,  §  1536  n. 

joinder  of  ward  in  action  on  covenant 

in  lease p.  437,  §  1709  n. 

jurisdiction  where  conflict  over  guar- 
dianship proceedings p.  344,  §  70  n. 

lands  of  ward,  how  taken  for  railroad. 

p.  4.38,  §1778  n. 

letters    of     guardianship,     revocation, 

when  erroneous p.  250,  §  253  n. 

notice  to  relatives  of   application    for 

letters p.  437,  §  1747  n. 

revocation  of  letters p.  438,  §  1801  n. 

revocation  of  letters,  appeal  from 

p.  438,  §  1801  n. 

Bale,  additional  bond p.  438,  §  1788  n. 

appraisement,  filing  of. .  ..p.  438,  §  1787  n. 

foreign  guardian p.  438,  g  1704  n. 

order  of p.  438,  §  1787  n. 

vacancy  in  guardianship. . .  .p.  438,  §  1801  n. 
ward's  majority  ends  guardianship. . . . 

p.  438,  §  1802  n. 

ward's   realty,   how  taken  in  eminent 

domain p.  419,  §  1238  n. 

Guardians  ad  litem,  appointment  of. 

p.  354,  §§  372  n.,  373  n. 

appointment  where  contest  of  will  com- 
menced by  minor,  effect  of  .p.  249,  §  42  n. 


Guardians  ad  litem  cannot  be  appoint- 
ed until  infant  served  with  sum- 
mons  p.  249,  §  42  n. 

for  insane  person  not  party. .  .p.  249,  §  42  n. 
Habeas   corpus,    discharge  of  witness 

unreasonably  detained. ..  .p.  449,  §  2006 
discharge  on  commitment  by  justice . . . 

p.  484,  §  1487  n. 

error  not  reviewed  on 

p.  484,  §§  1473  n.,  1487  n. 

one  not  moving  to  set  aside  informa- 
tion cannot  be  discharged  on 

p.  484,  §  1473 

rehearing j).  484,  §  1473  n. 

Harbor     commissioners,      assistants, 

appointment  and  removal.. p.  08,  §  2522 
assistant  secretary,  duties  of . .  .p.  OS,  §  2522 

attorney,  duties  of p.  68,  §  2522 

chief  engineer,  duties  of p.  68,  §  2522 

chief  wharfinger,  duties  of p.  68,  §  2522 

collectors,  duties  of p.  68,  §  2522 

compensation  of,  for  Eureka. . .  .p.  79,  §  2571 
disposition  of  moneys  collected. p.  78,  §  2528 

duties  and  powers  of 

p.  68,  §  2522;  p.  70,  §  2524 

eight  hours  a  day's  work  for  employees 

p.  78,  §2545 

for  San  Diego,    advertisement  for  pro- 
posals in  constructing  sea-wall .... 

...p.  91,  §2591 

appointment  and  qualifications  of.. . . 

p.  79,  §2575 

appointment  of  -officers 

p.  80,  §  2576;  p.  81,  §  2577 

contracts  must   be    awarded  lowest 

bidder p.  91,  §2591 

assignment  of  piers  and  wharves .... 

p.  84,  §  2579 

attorney-general  must  give  legal  ad- 
vice to p.  96,  §  2008 

bids  may  be  rejected  if  too  high .... 

p.  91,  §2591 

bonds  of p.  80,  §  2576 

collections,  amount  of p.  SO,  §  2582 

collections  to  be  made  in  coin. p.  94,  §  2002 

construction  of  wliarves 

p.  84,  §  2579;  p.  88,  §  2580 

contracts  and  bids 

p.  84,  §  2579;  p.  88,  §  2583 

contracts  for  sea-wall,  how   entered 
into  and  authority  concerning. . . . 

p.  91,  §2591 

contracts,  signatures   of p.  89,  §  2583 

control  of  bay  by p.  84,  §  2579 

control  of  over  railroads  and  sea-wall 

p.  91,  §2591 

discharge  before  payment  of  wharf- 
age  p.  94,  §2604 

drafts  on  state  treasurer p.  90,  §  2585 

secretary,  duties  of p.  81,  §  2577 

duties  of  assistant  secretary,  attor- 
ney,   chief-engineer,    wharfingers, 

and  collectors p.  81,  §  2577 

embankments,      sea-wall,     wharves, 

and  streets  are  for  public  use 

p.  88,  §  2580 

ex   officio   members   of    board,    who 

are p.  90,  §2587 

extending  streets p.  88,  §  2580 

landing  of  animals p.  81,  g  '2'u\i 

leasing  of  state  lands p.  9(>,  §  2005 

manner  of  collecting  wharfage. p.  94,  §  2004 
maps  showing  change  of  water-front 
or  street p.  93,  §  2593 
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Harbor  commissioners  for  San  Diego, 
money  collected  to  lie  kept  for  harbor- 
improvement  fund p.  91,  §  2589 

must  adopt  seal p.  94,  §  2600 

notice  of  meeting  of p.  91,  §  2591 

obstruction  to  navigation. . .  .p.  93,  §  2595 
official    bonds  shall    bo  to  people  of 

state p.  94,  §  2599 

payment    of    collections    into    state 

treasury p.  89,  §  2584 

police  court  of  Sau  Diego  has  juris- 
diction of  oflFenses p.  93,  §  2597 

powers  of p.  84,  §  2579 

proposals   must  be  accompanied   by 

certified  check p.  91,  §  2591 

prosecution  of  actions  by. . .  .p.  84,  §  2578 
qualifications  of  officers  appointed  by 

p.  94,  §2598 

rates  of  wharfage,  tolls,  dockage .... 

p.  84,  §  2579 

refusal  of  master  or  owner  of  vessel 

to  obey  wharfinger p.  93,  §  2594 

refusal  to  give  statement  of  merchan- 
dise transported p.  94,  §  2604 

report  to  governor jj.  92,  §  2592 

salaries  of p.  96,  §  2607 

sea-wall p.  90,  §  2588 

sea-wall,  survey  for p.  99,  §  25SS 

secretary,  bond  of p.  81,  §  2577 

special  privileges  to  use  lands  of  state 

or  street,  validity  of p.  96,  §  2606 

state  not  liable  on  contract  of 

p.  91,  §  2591 

state  treasurer  must  keep  money  col- 
lected in  separate  fund. . .  .p.  91,  §  2590 
tolls  not  collected  from  what  persons 

and  upon  what  goods p.  94,  §  2601 

vouchers  for  money  expended. p.  90,  §  2585 
wharfingers  and  collectors,  appoint- 
ment of  as  special  policemen ...... 

p.  94,  §  2603 

who  liable  for  wharfage p.  94,  §  2604 

have  charge  of  water-front p.  70,  §  2524 

landing  of  animals p.  70,  §  2524 

money  collected  as  toll  or  wharfage  is 

property  of  state   p.  78,  §  2524  n. 

office-hours  of  office p.  68,  §  2522 

powers  of  board  for  Eureka p.  79,  §  2569 

qualifications  of   officers  appointed  by 

p.  78,  §2545 

railroads,  construction  of 

p.  70,  §  2524;  p.  77,  §  2524  s. 

report  to  controller p.  78,  §  2530 

salaries  of  commissioners  and  officers. . 

p.  79,  §2552 

secretary  of,  duties  of p.  08,  §  2522 

water-front  in  charge  of,  boundary  of.. 

p.  70,  §  2524 

wharfage  and  dockage p.  70,  §  2524 

Avharfingers,  duties  of p.  68,  §  2522 

Health  officers.     See  Public  Hkalth. 
Hearsay.     See  E\aDENCE. 
Heirs.     See  Statute  of  Limitations. 
Highways.      See    Bridges;    Eminent 
Domain;  Nuisances;  Toll-roads; 
Turnpikes. 
abandonment,  sowing  grain  and  pastur- 
ing cattle  on  do  not  show 

p.  101,  §  2681  n. 

act  authorizing  oj)ening  street  does  not 
authorize  opening  more  than  one . . 

p.  158,  §4409  n. 

act  for  widening  Dupont  Street,   San 

Francisco,  is  valid p.  160,  §  4409  n. 


Highways,  action  to  abate  obstruction 
and  for  penalty,  complaint  in, 
claiming   exemplary  damages   not 

demurrable p.  104,  §  2734  n. 

action   to  abate    obstruction   and    for 
penalty,  in  whose  name  brought. . 

.....p.  104,  §2734n. 

action  to  abate  obstruction  and  for  pen- 
alty may  be  joined p.  104,  §  2734  n. 

action  to  enforce  liability  of  city  for  im- 
provement, limitation  of. p.  101,  §4409 n. 

action  to  restrain  opening  of  i-oad 

p.  102,  §2689n. 

act  of  legislature  does  not  affect  exist- 
ing contracts p.  101,  §  4409  n. 

act  of  March  18,  1885,  is  in  force  in  San 

Francisco p.  159,  §  4409  n. 

act  of  March  6,    1883,    for   improving 
streets  and  constructing  sewers  is 

general  law p.  159,  §  4409  n. 

act  of  March   18,    1885,   for   work   on 
streets,    constructing    sewers,    is 

general  law p.  159,  §  4409  n. 

apportionment  of  awards  and  expenses 
where  road  lies  in  several  districts 

p.  103,  §2691 

assessment,  action  on  lies  though  in- 
valid assessment  joined. p.  158,  §  4409  n. 

action,  pleading  and  evidence 

p.  161,  §4409n. 

crossing,  when  not  included  in 

....p.  161,  §4409n. 

verification  of  answer  in  action  on. . . 

...p.  101,  §4409n. 

assignee,  rights  of  against  defendant 
without  notice p.  158,  §  4409  n. 

complaint  need  not  allege  prior  pro- 
ceedings   p.  158,  §  4409  n. 

crossing  not  presumed  to  be  included 
in,  when p.  158,  §  4409  n. 

demand  where  property  assessed  to 

unknown  owners p.  159,  §  4409  n. 

denial  of  ownership,  what  sufficient 
in  action  on p.  158,  §  4409  n. 

estonpel  from  disputing  validity  .... 
..* .........p.  160,  §4409n. 

estoppel  to  deny  invalidity  of  first  as- 
sessment in  action  on  second 

p.  158,  §4409n. 

executors  may  be  sued  without  join- 
ing heirs p.  158,  §  4409  n. 

expired  contract,  act  reviving  and 
validating  assessment  under  it  is 
void p.  158,  §  4409  n. 

failure   to   complete   work   in   time, 

power  of  supervisors  to  extend 

p.  158,  §4409n. 

failure  to  include  cost  of  printing 
does  not  avoid p.  159,  §  4409  n. 

foreclosure  of  junior,  efi"ect  of  on  prior 
p.  158,  §4409n. 

generally   p.  157,  §  4409  n. 

including  cost  of  more  work  than  au- 
thorized   p.  158,  §  4409  n. 

Los  Angeles  not  necessary  party  de- 
fendant in  action  to  restrain 

p.  159,  §4409  n. 

nonsuit  should  be  granted  in  action 
on,  where  defendant  denies  owner- 
ship, when p.  158,  §  4409  n. 

notice p.  157,  §  4409  n. 

objection  to,  when  waived. p.  159,  §  4409  n. 

plaintifiFin  action  on,  when  entitled  to 
judgment  on  pleadings. p.  161,  §  4409  n. 
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High. ways,  assessment,  power  of  super- 
visors to  extend  time  for  complet- 
ing work p.  101,  §  4409  n. 

presumption    of    correctness,    differ- 
ence in  grade,  effect  of,  on 

p.  15S,  §4409n. 

Sacramento,  action  to  enforce  assess- 
ment, in  whose  name  brought 

p.  159,  §4409n. 

award  of  damages  for  opening  road  to 

be  paid  out  of  road  fund.  .p.  103,  §  2G91 

bond,  evidence  of  approval,  what  suffi- 
cient  p.  101,  §  2683  n. 

bridges  may  be  paid  from  general  fund, 

when p.  103,  §2712 

compensation   to  owner,   allegation  of 

award  of,  what  sufficient 

p.  102,  §26S9n. 

contract  for  improvements  before  as- 
sessment and  collection 

p.  ICO,  §4409n. 

contract  for  macadamizing  after  con- 
tract for  grading  entered  into 

p.  159,  §4409n. 

contractor   for    street   work,    right   to 

maintain  action p.  IGl,  §  4409  n. 

damages  sustained  through  opening 
road,  assessing  and  setting  apart 
of p.  102,  §2689 

death  of  owner  before  assessment  made, 
executor  not  necessary  party  to 
foreclose p.  161,  §  4409  n. 

discontinuance  of  street p.  157,  §  4409  n. 

duties  and  compensation  of  supervisors 

as  road  commissioners p.  97,  §  2641 

encroachments  on,  remedy  for 

p.  104,  §2731  n. 

estoppel  from  acquiescence  in  improve- 
ment, and  silence   p.  160,  §  4409  n. 

evidence  on  opening  of  road.ji.  102,  §  2689  n. 

executors  may  be  sued  on  street  assess- 
ment   p.  354,  §  369  n. 

expediency  of  public  improvement  rests 

with  legislature i).  160,  §  4409  n. 

expenses  for  opening  road  to  be  paid 

out  of  road  fund p.  103,  §  2691 

informality  in  bringing  proceedings  to 

open  road,  effect  of p.  102,  §  2690 

limitation  of  action  for  damages  from 

street  improvement. . .  .p.  160,  §  4409  n. 

limit  of  time  to  accept  award  of  damages 

p.  102,  §2690 

mandamus  to  compel  improvement  of 

street p.  159,  §  4409  n. 

manner  of  procuring  land  for  protection 

of p.  103,  §2696 

mistake  in  opening   road   over   wrong 

place,  effect  of p.  102,  §  2686  n. 

Napa,  right  of  tri;stees  to  establish  offi- 
cial grade p.  158,  §  4409  n. 

notice   of    opening   road   over   private 

lands p.  101,  §  2681  n. 

notice  to  owner  of  land  need  not  be 

written p.  101,  §  2685  n. 

Oakland,  power  of  council  to  macadam- 
ize streets  in p.  158,  §  4409  n. 

Oakland,  street  assessments,  in,  gener- 
ally     p.  158,  §  4409  n. 

opening,  widening,  altering,  or  closing 

lip  .street  or  square p.  172,  §  4409  s. 

petition  to  open  highways,  presump- 
tions in  favor  of p.  101,  §  2681  n. 

proceedings  to   be   taken   on   dividing 

road  into  sections p.  99,  §  2646 


Highways,  petition  to  open  road,  what 

must  show p.  101,  §  2682  n. 

records  of  street  assessments,  copies  of 

as  evidence p.  1 59,  §  4409  n. 

restraining  opening  public  street 

p.  332,  §  3423  n. 

road  laws  not  affected  by  constitutional 
provision  against  special  legislation 
p.  97,  §2618n. 

road  overseers,  appointment  of  by  su- 
pervisors, qualifications  of. p.  97,  §  2642 

bond  of p.  97,  §  2642;  p.  98,  §  2644 

duties  of p.  98,  §  2645 

election  of,  when  held p.  97,  §  2642 

mandamus  will  not  lie  to  compel  ap- 
pointment of p.  98,  §  2642  n. 

road  poll-tax p.  100,  §  2652 

road  tax,  levy  and  assessment  of 

p.  100,  §2651  n. 

road-viewers,  report  need  not  state  ne- 
cessity for  road p.  102,  §  2686  n. 

duties  and  qualifications  of .  .p.  101,  §  2685 

report  of,  collateral  attack  on 

p.  102,  §26S8n. 

rock  gutter-ways,  power  of  supervisors 

to  require p.  159,  §  4409  n. 

road  overseers,  salary  of p.  99,  §  2645 

San  Francisco,  Bay  Street,  refusal  of 
United    States    officers   to   grade, 

what  sufficient  to  charge  city 

p.  161,  §4409n. 

San  Francisco,  power  to  assess  property 
on  Montgomery  Avenue  for  im- 
provements   p.  160,  §  4409  n. 

sidewalks,  expense  of  in  San  Francisco 

must  be  paid  for  by  city 

p.  161,  §4409  n. 

sidewalk,  injury  from  falling  in  hole  in, 

liability  for p.  162,  §  4409  n. 

statute  fixing  grade  of  streets  at  point 
of  intersection,  construction  of .. . . 
p.  159,  §  4409  n. 

supervisors  cannot  correct   mistake  in 

survey  of p.  98,  §  2643  n. 

supervisor  ex  officio  road  commis- 
sioner   p.  97,  §2641 

supervisors  have  only  general  jurisdic- 
tion and  supervision  over 

p.  98,  §2643n. 

supervisors  must  declare  road  a  public 

highway,  when .p.  102,  §  2689 

supervisors  to  divide  road  districts  into 

sections .-••.•V:  ^'•^'.  §  -^'^^ 

supervisors,    want    of    jurisdiction   in 

avoids  contract p.  161,  §  4409  n. 

survey  need  not  appear  upon  records  of 

supervisors p.  103,  §  2693  n. 

widening  Dupont  Street,  San  Francisco 

p.  160,  §  4409  n. 

watercourses  as  public  ways p.  66,  §  2348 

width p.  101,  §2681  n. 

Avidth  of  street  when  sufficiently  desig- 
nated on  official  map.  ..p.  159,  §  4409  n. 

work  upon  streets,  and  construction  of 

sewers P-  162,  §  4409  s. 

Holidays,  discharging  jury  on 

/.. .      p.  480,  §  1140  n. 

iudicial  business  not  to  be  transacted 

on p.  346,  §134 

setting  aside  judgment  because  com- 
plaint filed  on  Sunday p.  1,  §  13  n. 

supreme  court  always  open  for  business 

p.  346,  §  134 

what  are',  '.p.'  V,"§  10;  p.  249,  §  7;  p.  341,  §  10 
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Holidays,  what  judicial   business  may 

be  transacted  on p.  346,  §  134 

Holographic  wills.     See  Wills. 
Homesteads,  abandonment.. p.  2S0,  §  1243  n. 

action  by  wife  against  deceased  hus- 
band's administrator,  evidence  of 
divorce  suit,  and  husband's  will  in 
p.  253,  §  146  n. 

action  by  wife  alone  to  recover 

p.  281,  §1265  n. 

action  to  foreclose  mortgage  of  dece- 
dent, limitation    of p.  427,  §  15G9  n. 

adverse   possession  of p.  281,  §  1265  n. 

conveyance   or  lease  of p.  279,  §  1242  n. 

creation  of,  in  lands  partly  separate  and 

partly  common p.  278,  §  1238  n. 

execution,  how  far  subject  to 

p.  278,  §  1240  n. 

filed  during  litigation p.  278,  §  1238  n. 

head  of  family,  facts  constituting  need 

not  be  stated p.  280,  §  1263  n. 

in   lands   held   by  tenants  in   common 

p.  278,  §  1238  n. 

filed  by  one  indebted p.  278,  §  1238  n. 

in  property  omitted  from  deed  by  mis- 
take  p.  278, §  1238  n. 

liability  of  for  debts 

p.  278,  §  1240  n.;  p.  279,  §  1241  n. 

lot  with  two  houses  thereon,  p.  278,  §  1238  n. 

married  women  may  sue  alone  for 

p.  354,  §  370  n. 

mortgage  of  land  entered  as 

p.  323,  §2947n. 

on  property  conveyed  by  deed  of  trust 

p.  278,  §1238n. 

order  refusing  to  set  apart,  .p.  425,  §  1474  n. 

order  remanding  property  to  divide  is 

not  final  judgment p.  280,  §  1253  n. 

order  setting  apart  to  insolvent,  when 
no  declaration  filed,  is  nullity .... 
p.  280,  §  1262  n. 

passes  to  husband  under  stipulation  in 

divorce  suit,  when p.  253,  §  146  n. 

proceeding  by  judgment  creditor  for 
appraisement  is  not  appealable.  . . 
p.  280,  §  124911. 

quieting  title  to p.  281,  §  1265  n. 

report   of  appraisers  of p.  280,  §  1252  n. 

residence,  evidence  of p.  280,  §  1263  n. 

rights  of  surviving  child. . .  .p.  280,  §  1265  n. 

right  of  survivmg  husband.. p.  281,  §  1265  n. 

selected  from  separate  property  of  wife 

p.  278,  §  1239  n. 

set  apart  to  widow  becomes  her  sepai'ate 

property,  when p.  425,  §  1468  n. 

setting  apart  to  sui'viving  wife 

1).  425,  §  1465  n. 

surviving  wife,  right  of,  in.  .p.  425,  §  1474  n. 

value  of  premises .p.  280,  §  1263  n. 

vests  absolutely  in  wife  on  husband's 

death p.  280,  §  1265  n. 

liability  for  liens p.  414,  §  1185  n. 

Homicide.     See  Assault. 

accessary  after  the  fact p.  453,  §  187  n. 

degrees  of p.  455,  §  189  n. 

fear,   whether  justifies p.  456,  §  198  n. 

intoxication,    evidence   and   efi'ect   of. 

...... .p.  453,  §  187  n.;  p.  455,  §  189  n. 

jurisdiction  of  state  court  on  murder  of 

Indian p.  344,  §  76  n. 

manslaughter,  distinction  between  and 

murder p.  455,  §§  189  u.,  192  n. 

instruction  as  to p.  455,  §  192  n. 

murder,  alibi,  proving p.  454,  §  187  n. 


Hom.icide,    murder,    evidence,    clothing 

worn  by  deceased p.  454,  §  187  n. 

evidence,  dying  declarations 

p.  454,  §  187  u. 

evidence,  generally p.  453,  §  187  n. 

evidence     of     defendant's     immoral 

character p.  454,  §  1 87  u. 

information p.  453,  §  187  n. 

information  for,  where  held  for  man- 
slaughter  p.  455,  §  192  u. 

instructions pp.  453,  454,  §  187  n. 

killing  two  persons  by  same  act 

p.  453,  §  187  n. 

malice. .  .p.  453,  §  187  n.;  p.  454,  §  188  n. 

premeditation  and  deliberation 

p.  453,  §  187  n. 

proof  of  prima  facie   case  by  state, 

efi'ect  of p.  478,  §  1105  n. 

prosecution  need  not  call  all  persons 

present p.  453,  §  187  n. 

trial  for,  while  under  sentence  of  life 

imprisonment p.  453,  §  187  n. 

what  constitutes p.  453,  §  187  n. 

penalty,  instruction  as  to. .   .p.  455,  §  190  n. 

self-defense p.  456,  §  197  n. 

sentence  not  excessive,   when 

p.  455,  §  190  n. 

Horticulture.     See  Agricultuke. 
aineudment  of  act  establishing  board  of 

p.  534s. 

commissioners,  board  of p.  537  s. 

quarantine,  bureau  and  officers p.  534  s. 

protecting  and  promoting p.  537  s. 

House  of  correction,  sentence  to 

p.  486,  §  1573  n. 

Humboldt  Bay,  act  for  improvement  of. 

p.  67,  §  2476  s. 

granting  title  to  United  States  for  im- 
provement of pp.  539  s.,  541  s. 

Husband  and  wife.    See  Homesteads; 
MARPaED  Women. 
action  by  wife  for  support. .  .p.  256,  §  174  n. 
action  for  services   rendered  deceased 

woman,  evidence  in p.  255,  §  171  n. 

action  to  recover  money  loaned  wife  as 

husband's  agent p.  255,  §  167  n. 

antenuptial  contract p.  256,  §  178  n. 

community  property,  what  is. .  .p.  255,  §  164 
complaint  against  for  joint  trespass  not 

demurrable,  when p.  360,  §  430  n. 

complaint  in  action  for  necessaries  fur- 
nished wife p.  256,  §  174  n. 

contracts  between p.  254,  §  158  n. 

gift  by  husband  to  wife,  validity  of ... . 

p.  334,  §3440n. 

joint  liability  for  work  done  about  sepa- 
rate propertj'  of  wife. . .  .p.  255,  §  162  n. 
jurisdiction  in  action  to  foreclose  mort- 
gage against p.  388,  §  726  a. 

payment  of   husband's  debts 

p.  255,  §  171  n 

privileged  communications. .  .p.  251,  §  47  n. 
property   acquired   in   one    state    and 
brought    into    another,   how  gov- 
erned   p.  254,  §  161  n. 

public  land  occupied  by 

p.  254,  §  162  n.;  p.  255,  §  164  n. 

ratification  of  wife's  pledge 

p.  325,  §2991  n. 

separate  property  of  wife 

p.  254,  §  162  n. ;  p.  255,  §  164 

surviving  husband,    power   over   com- 
munity property p.  255,  §  172  n. 

wife's  earnings p.  255,  §  168  n. 
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Husbandry.     See  Agriculture;  Hor- 

TICUL-JURE. 

Illegitimacy.    See  Legitimacy;  Parent 

AND  Child. 
Ill-fame.     See  Ordinances. 
Immigration     commissioners,     fees 
collected  by    should   be  paid  into 
state p.  104,  §  2955 

liability  of,  for  foes  collected. p.  10-t,  §  2955  u. 
Indemnity.     See  Sheriffs. 
Independent  covenants,  in  cropper's 

contract p.  300,  §  1439  n. 

Indians,  default  against,  setting  aside . . 

p.  366,  §473n. 

jurisdiction  of  state  court  on  murder  of 

Indian p.  344,  §  76  n. 

lands  of,  in  California  at  treaty  of  Gua- 
dalupe Hidalgo  becaine  public  lantl. 

p.  112,  §3395n. 

Indians   occupying  Mexican  grants, 

rights  of p.  113,  §  3395  n. 

power  of  Congress  over.  ..p.  112,  §  3395  n. 
Infancy.     See   Guardian   and  Ward; 
Legitimacy;  Parent  and  Guild; 
School  of  Industry;  School  of 
Reform. 

action  for  seduction  by  guardian,  effect 

on  of  action  by  ward. ...  p.  249,  §  42  n. 

Feeble-minded  Children,  Home  for .... 

pp.  526  s.,  527  s.,  531  s. 

infant   cannot   nominate   attorney .... 

p.  249,  §33n. 

prior  judgment  against,  no  bar,  when. 

p.  354,  §  373  u. 

prohibiting  minors  to  be  sent  to  ques- 
tionable houses p.  484,  §  1389 

regulations  of  hours  of p.  541  s. 

Infectious    diseases.        See    Public 

Health. 
Injunctions.      See    Joinder    of    Ac- 
tions. 

acquiescence  or  delay  barring 

p.  368,  §  527  n. 

allegations  in  answer,  when   stricken 

out p.  338,  §  528  n. 

appeal  from  order  dissolving. p.  394,  §  939  u. 

appeal  from  order  granting,  .p.  403,  §  963  n. 

appeal  from  order,  record  on 

p.  397,  §§9.J0n.,  951  n. 

cause   to    be    shown   why   injunction 

should  not  be  granted  ...  .p.  368,  §  530 

conditional  decree p.  367,  §  526  n. 

corporation,  restraining  acts  of,  with- 
out notice p.  368,  §  531  n. 

costs p.  367,  §  526  n. 

declaring  result  of  election. p.  332,  §  3423  n. 

dissolution,  notice  of p.  369,  §  532  u. 

dissolution  or  modification 

p.  369,  §§  532,  533  n. 

diversion  of  water,  enjoining 

. .  .p.  284,  §  1422  n.;  p.   332,  §  3423  n.; 
p.  367,  §  526  n. 

dumping  of  mining  debris.  .  .p.  367,  §  526  n. 

enjoining  action  on  bond  given  on  issu- 
ing restraining  order  pending  ap- 
peal  p.  367,  Ji  527  n. 

execution p.  333,  i^  3423  n. 

foreclosure  sale p.  332,  §  34_'3  n. 

legal  proceedings p.  3"'2,  §  .3423  u. 

nuisance p.  339,  §  3501  n. 

opening  public  street p.  332,  §  3423  n. 

parties  in  action  to  restrain  payment 

of  school- warrant p.  39,  §  1617  n. 

pleading p.  368,  §  527  n. 


Injunctions,  preliminary,   cessation   of 

restraining  order p.  367,  §  526  n. 

sale  of  stock  for  delinquent  assessment 

p.  332,  §  3423  n. 

service p.  367,  §  525  n. 

service  of  on  corporation. . .  .p.  368,  §  531  n. 
supervisors  auditing  illegal  claims. . . . 

p.  332,  §3423n. 

suspension  of  business  of  corporations, 

what  is  not p.  368,  §  531  n. 

trespass. .  .p.  332,  §  3423  n.;  p.  367,  §  526  n. 

waste p.  274,  §  840  n.;  p.  332,  §  3423  n. 

who  may  serve p.  148,  §  4176  n. 

working  of  mine p.  332,  §  3423 

writ  of  review p.  368,  §  527  u. 

Inn-keepers,     defrauding     proprietor, 

when  a  misdemeanor p.  466,  §  537 

Insanity,  act  for  erection  and  manage- 
ment of  asylum  in  Southern  Cali- 

foruia. p.  157,  §  2136  s. 

act  for  maintenance,  support,  and  dis- 
charge of  persons p.  64,  §  2222  s. 

Agnews,  amendment  of  act  providing 

for  asylum  at p.  59,  §  2136  s. 

appropriation  for  additional  buildings 

for p.  57,  §  2136  s. 

appropriation  for  new  asylum  for. . . 

p.  57,  §  2136  s. 

guardian  ad  litem,  appointment  of . . . . 

p.  354,  §  373  n. 

impeachment  of  expert  on.  .p.  483,  §  1321  u. 
Napa  Asylum,  act  amending  act  pro- 
viding for  management  of 

p.  63,  §  2150  s. 

act   authorizing   trustees  to   convey 
realty  of  for  highway. . .  .p.  6.3,  §  2137  s. 

act  improving  and  repairing 

p.  03,  §  2222  s. 

act  for  construction  of  two  infirm- 
aries at p.  64,  §  2222  s. 

Stockton  Asylum,  act  furnishing  and 

improving  buildings  at.  .p.  57,  §  2136  s. 
act  for  supplying   water,   light,  and 

fuel  to p.  57,  §  2136  s. 

directors  of,  powers  and  duties 

p.  62,  §2137 

erection  of  new  buildings  for 

.p.  57,  §  21.36  s. 

improvement  of  buildings  of.  p.  57,  §2136  s. 

powers  and  duties  of  directors 

p.  62,  §2137 

Ukiah,  act  establishing  branch  asylum 

at p.  59,  §2136  8. 

Insolvency.    See  Bankruptcy  and  In- 

.solvency;  Insurance. 
Inspectors.     See  Elections. 
Instructions.     See  Crimin.vl  Law. 

already  given p.  374,  §  008  n. 

argumentative p.  373,  §  608  n. 

as  to  facts  or  evidence p.  374,  g  608  n. 

contradictory p.  374,  J;  608  n. 

error  in,  when  immaterial. .  .p.  374,  §  008  a. 
marking  instruction  given  by  court  of 

its  own  motion p.  374,  §  007  n. 

partly  correct p.  374,  §  608  n. 

refusal   of   an  account   of   length   and 

number p.  374,  §  608  n. 

refusal  to  give  proper,  how  cured.... 

p.  373,  §008n. 

refusal  to  make  more  explicit 

p.  374,  §60an. 

unsupported  by  evidence. . .  .p.  374,  §  608  a. 
Insvirance.     See  Title  Insurance  Corpo- 
rations, p.  263,  §  432. 
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Insurance,  abandonment  of  vessel 

p.  318,  §2741n. 

action  for  breach  of  contract  to  renew 

policy p.  31G,  §2597n. 

annual  statement,  duty  to  file.  ..p.  10,  §  611 
annual  statement,   penalty  for   failing 

to  file p.  13,  §617 

annual  statement,  what  must  show .... 

p.  11,  §612 

arbitration,  submission  to,  when  neces- 
sary before  action p.  319,  §  2756  n. 

assignment  of  policy  as  collateral  se- 
curity  .••:•?•  319,  §2764n. 

commissioner,   appropriation  for  ofHce 

p.  13,  §630 

deputy,  salary  of p.  13,  §  629 

duties  of p.  10,  §  610 

duty  to  collect  penalties,  and  manner 

of  collecting p.  13,  §  617 

duties   of,    where   company  fails   to 

make  up  deficiency  in  capital .  p.  8,  §  601 

company,  when  insolvent p.  8,  §  602 

complaint  in  action  against   company 

p.  318,  §2756n. 

condition   against   storing    petroleum, 

waiver  by  agent's  knowledge 

p.  318,  §2755n. 

condition  to  keep  supply  of  water  on 

top  of  mill p.  318,  §  2755  n. 

conditions,  waiver  of p.  317,  §  2611  n. 

damages p.  318,  §  2756  n. 

denial   of  total  loss,  when  insufficient 

p.  318,  §2704n. 

description p.  316,  §  25S7  n. 

deviation p.  318,  §  2694  n. 

dividends p.  263,  §  429 

effect  of  failure  to  make  up  deficiency 

in  capital p.  8,  §  601 

executor   may   sue   in  his  own  name, 

when p.  319,  §  2764  n. 

fishing-scow,  whether  a  building 

p.  316,  §  2591  n. 

foreign  law,  taxing,  when  unconstitu- 
tional  p.  13,  §  622  n. 

foreign,  statute  requiring  payment  of 

premiums  by p.  12,  §  616  s. 

furnishing  data  to  insurance  commis- 
sioner   p.  264,  §  447 

gunpowder,  stipulation  against  storing 

p.  318,  §  2753  n. 

incorrect  statement  as  to  owner.ihip . . 

p.  316,  §  2587  n. 

investment  of   capital  stock. . .  .p.  262,  §  427 
joinder  of  two  companies  in  action  for 

loss p.  317,  §  2642  n. 

misrepresentations,    effect     of,    where 

agent  had  knowledge,  .p.  316,  §  2579  n. 
navigation,  restriction  of  right  of 

p.  317,  §  2693  n. 

notice  of  loss p.  317,  §  2633  n. 

notice  to  agent  does  not  bind  company, 

when p.  316,  §  2564  n. 

overvaluation p.  316,  §  2579  n. 

parol  agreement  to  issue  policv 

p."'316,  §2527  n. 

performance  of   conditions   precedent, 

pleading  of , p.  363,  §  457  n. 

police  insurance.     See  Police. 
preliminary  proof  of  death. xi.  319,  §  2762  n. 
proceeds  of  sale  of   abandoned  vessel 

....p.  318,  §2741  n. 

proof  of  loss,  statement  in.  .p.  317,  §  2633  n. 
proper  party  to  sue  on  life  policy,  who 

is p.  431,  §  1581  n. 


Insurance,  recovery  cannot  be  had 
where  insured  kil'ed  by  third  per- 
son, when p.  319,  §  2762  n. 

re-insurer,  liability  of   ....  p.  317,  §  2646  n, 

representations  in  application,  evidence 
of  ignorance  of  not  admissible . . . 
...p.  316,  §2578n. 

sale  or  change  of  possession  of  proper- 
ty  p.  318,  §2755n. 

transshipment p.  318,  §  2694  n. 

waiver  of  forfeiture p.  317,  §  2635  n. 

proof  of  loss p.  317,  §  2633  n. 

waiver  of  notice  and  preliminary  proof 

of  loss p.  317,  §  2636  n. 

watchman,  condition  as  to.  .p.  318,  §  2755  n. 

what  must  be  filed  with  commissioner 

p.  9,  §607 

Interest.     See  Bonds;  Pawnbrokers. 

agreement    in    writing    concerning    is 

valid p.  306,  §  1918  n. 

contract  for  increased  interest  on  un- 
paid interest p.  306,  §  1919  n. 

foreign  judgment,  interest,  how  com- 
puted   p.  306,  §  1920  n. 

judgment,  interest  on,  how  entered.  . . 

p.  306,  §  1920  n. 

on  monthly  balances,  custom  of  mer- 
chants  p.  305,  §  1917  n. 

on  promissory  note,  from  what   time 

computed p.  305,  §  1917  n. 

Interlocutory  decrees.    See  Appeals. 
Interpleader.       See     Supplementary 
Proceedings. 

by  judgment  debtor p.  355,  §  386  n. 

by  tenant p.  355,  §  386  n. 

to  determine  right  of  creditors  to  sur- 
plus of  sale p.  355,  §  386  n. 

Interpreters.      See    Evidence;    Wit- 
nesses. 
Intervention,   assignee   of    pledgee  in 

action   to   enforce   pledge 

p.  355,  §3S7n. 

by  landlord -p.  355,  §  387  n. 

by  assignee  of  pledgor  in  action  to  en- 
force pledge p.  326,  §  3006  n. 

partnership    accounting,    intervention 

by  creditors p.  355,  §  387  n. 

Intoxicants.  See  Licenses;  Ordi- 
nances. 

intoxication  as  defense  to  crime.  See 
Criminal  Law. 

intoxication,  evidence  and  effect  of,  on 

murder  trial 

p.  453,  §  187  n.;  p.  455,  §  189  n. 

intoxication  impairing  mental  faculties 

as  defense  to  crime p.  463,  §  470  n. 

prohibiting  sale  of,  to  drunkards ....  p.  542  s. 

separate  licenses  for  city  and  county . . 

p.  462,  §435n. 

Irrigation.  See  Swamp  and  Over- 
flowed Lands;  Watercourses. 

Islands,  ownership  of p.  270,  §  662  n. 

Jails,  adoption  of  plans  for,  on  condi- 
tion    p.  147,  §  4046  n. 

erection  of p.  147,  §  4046  n. 

Jeopardy.    See  Criminal  Law. 
Joinder    of    actions.     See    Counter- 
claim. 

action  for  abatement  of  nuisance  and 

damages p.  340,  §  3501  n. 

action    to   abate   obstruction   on   road 

and  for  penalty p.  104,  §  2734  n. 

causes  of  action  for  work  and  labor .... 

p.  360,  §427n. 
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Joinder  of  actions,  claim  to  recover 
specific  realty  with  claim  for  dam- 
ages   p.  360,  §  427  u. 

complaint  to  reform  mortgage  and  to 

enforce  same p.  360,  §  427  n. 

fraudulent   conveyances,  action  to  set 

aside  and  for  possession.. p.  360,  §  427  n. 

in  proceedings  to  condemn  lands 

p.  419,  §  1244  n. 

liens,  actions  to  foreclose.  ..p.  417,  §  1195  n. 
misjoinder  of  actions,  objection  for. . . . 

p   360,  §430n. 

where  several  persons  injured  by  same 

libel p.  249,  §  45  n. 

Judges.     See  Courts;  Justice.s  of  the 
Peace;  Mayor;  Superior  Courts; 
Supreme  Courts. 
Judgments.    See  Claim  and  Delivery; 
Sentence. 

by  coiuent,  effect  of p.  410,  §  1125  n. 

conclusiveness  of p.  444,  §  1908  u. 

confession  of,  liy  attorney.. .  .p.  348,  §  283  n. 
confession  of,  statement  in.. p.  410,  §  1133  n. 

default,  against  Indians,  setting 

aside p.  366,  §  473  u. 

against  plaintiff,  reversed  on  appeal, 

when p.  366,  §  473  n. 

collateral  attack  upon p.  366,  §  473  n. 

discretion  as  to  setting  aside 

........p.  365,  §473n. 

entered  before  expiration  of  time  for 

answering p.  365,  §  473  n. 

entered  through  inadvertence  of  clerk 

p.  365,  §473n. 

motion  to  set  aside,  when  must  be 

made p.  366,  §  473  n. 

new  trial  in  cases  of p.  3/9,  §  657  n. 

power  of  clerk  to  enter. .  ..p.  373,  §  585  n. 
setting  aside  in  absence  of  attorney 

p.  366,  §473n. 

setting  aside  pending  motion  to  dis- 
miss   p.  366,  §  473  n. 

entry  of,  on  verdict 

p.  375,  §  628  n. ;  p.  383,  §  664  n. 

exceeding  amount  paayed  for.. p.  371,  §  564  n. 

foreign,  limitations  of  action  on 

p.  354,  §361  n. 

identical  question,  when  litigated 

....p.  444,  §  1908  u. 

land  contest,  judgment  in,  effect  of . . . 

p.  114,  §3416  n. 

moot  questions  of  law p.  410,  §  1133  n. 

motion  in  arrest  of p.  481,  §  1185  u. 

must  conform  to  verdict p.  481,  §  1207  u. 

not  subject  to  execution p.  383,  §  088  n. 

on  stipulation,  premature  entry 

........p.  372,  §582x1. 

on  summons  by  publication,  when  void 

p.  359,  §426n. 

pleadings,  judgment  on 

p.  373,  §  582  n. ;  p.  397,  §  950  n. 

pleading  jurisdiction  in  action  on  judg- 
ment      ...  J).  344,  §  76  u. 

relief  awarded  must  be  consistent  with 

complaint p.  372,  §  582  n. 

restraining  execution  of p.  333,  §  3423  u. 

void,  right  of  third  party  to  vacate 

...p.  444,_§  1908  n. 

void,  when  may  be  set  aside. p.  365,  §  473  n. 
Judicial  notice.     See  Evidknce. 
JiU'isdiction.      See    Bankruptcy    and 
Insolvency;  Criminal  Law;  Jus- 
tices OF    the    Peace;    Superior 
Court;  Supreme  Court;  Venue. 


Jurisdiction,  conflict  over  guardianship 

proceedings p.  344,  §  76  n. 

contest  over  public  land,  how  obtained 

p.  114,  §3415n. 

of  state  courts,  on  murder  of  Indian . . 

p.  344,  §  76  n. 

over  burglary,  where  property  bought 

into  another  county i^.  471,  §  786  n. 

probate,  is  separate  and  distinct 

p.  344,  §76n. 

Jury  and  jurors.    See  Criminal  Law; 
Grand  Jury. 
action  of  clerk,  what  is  not  irregular . . 

p.  374,  §612n. 

challenge  for  bias  not  appealable 

p.  373,  §  602  n.;  p.  480,  §  1170  n. 

for  cause,  appeal  from p.  403,  §  963  n. 

for  non-residence p.  373,  §  602  n. 

discharge  presumed  to  be  with  consent 

p.  480,  §  1142  n. 

dismissal  of  juror  after  completion  of 

panel p.  373,  §  002  n. 

examination     of     juror,     hypothetical 

question p.  373,  §  002  n. 

fees,  payment  of  in  advance,  .p.  375,  §  631  u. 
fees,    staj'ing    proceedings   until    pay- 
ment of p.  348,  §  274  u. 

jury  trial  in  action  to  foreclose  lien . .  . 

p.  416,  §  1190  n. 

contest  of  executor's  account 

p.  434,  §  1636  n. 

right  to p.  373,  §  592  n. 

right  to  in  case  of  fraud. .  .p.  373,  §  592  n. 

right  to  in  equity  case i).  373,  §  592  n. 

right  to  in  probate  proceedings 

p.  341,  §22n. 

holiday,  discharge  of  jury  on. p.  480,  §  1 142  n. 

instructing  jury  on p.  340,  §  134 

receiving    verdict    and    discharging 

jury  on p.  340,  §  134  u. 

irregularities     or       misconduct.       See 
Criminal  Law. 

misconduct  of  juror p.  379,  §  G57  u. 

objection  to  competency  first  raised  af- 
ter verdict p.  374,  §  002  n. 

objection  to  manner  of  drawing  jury . . . 

.'.p.  347,  §204n. 

polling  in  absence  of  defendant's  attor- 
ney  p.  480,  §  1148  n. 

receiving  evidence  out  of  court 

p.  374,  §612  n. 

recharging p.  374,  §  612  n, 

summoning  jury p.  347,  §  214  n. 

verdict,  affidavits  of  jurors  to  impeach 

p.  350,  §  658  n. 

does  not  respond  to  issues,  when .... 

p.  374,  §019n, 

entry  of  judgment  on p.  375,  §  G2S  n. 

form  of  objection  to p.  375,  §  619  n. 

general,  in  ejectment,  when  sufficient 

p.  375,  §G25n. 

in  ejectment  when  merely  advisory 

p.  375,  §  626  n. 

in  equitable  action,  is  advisory  only 

p.  376,  §G33n. 

obtained  by  averaging  amounts 

p.  379,  §  657  n. 

presumption  in  favor  of. .  .p.  374.  §  619  n. 
special  findings,  want  of  not  error, 

when p.  375,  §  625  n. 

special,  how  construed. . .  .p.  375,  §  619  n. 

waiver  of  trial  liy  jury p.  375,  §  631  n. 

Justices  of  the  peace,  appeals,  amend- 
ments to  pleadings p.  404,  §  980  n. 
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Justices  of  the  peace,  appeal,  before 

entry  of  jvidgment p.  403,  §  974  ii. 

changing  venue  after p.  404,  §  980  n. 

deposit  on p.  403,  §  978  n. 

dismissal  for  failure  to  prosecute .... 

p.  404,  §980n. 

granting  new  trial  on  after  nonsuit. . 

p.  404,  §9S0n. 

notice p.  403,  §  974  n. 

misdemeanor 1).  404,  §  980  n. 

on  questions  of  law,  dismissal  of ... . 

p.  403,  §975n. 

payment  of  judgment,  effect  of 

p.  403,  §974n. 

rehearing p.  404,  §  9S0  n. 

trial  de  novo p.  403,  §§  97G  u.,  980  n. 

undertaking,    justification    of    sure- 
ties   p.  403,  §  978  n. 

undertaking  on p.  403,  §  978  n. 

complaint j).  393,  §  853  n. 

construction  of  provisions  of  code  re- 
lating to p.  393,  §  925  n. 

courts,  default  entered  before  time  for 

answering p.  393,  §  845  n. 

default,  validity  of p.  303,  §  871  n. 

execution  sale,  setting  aside. p.  393,  §  805  n. 
fines  imposed  by,  to  whom  payable .... 

p.  402,  §427  n. 

judgments,  collateral  attack  upon 

p.  393,  §891n. 

power  to  vacate. .  .p.  393,  §§  859  n.,  892  u. 
jurisdiction  must  affirmatively  appear . . 

p.  393,  §  832  n. 

over   action   to   recover    deposit   on 

land p.  345,  §  112  n. 

to  collect  penalties p.  345,  §  112  n. 

where  personalty  demanded  is  over 
three  hundred  dollars. .  .p.  345,  §  112  n. 

justice's  court  as  criminal  court 

p.  484,  §1461n. 

motion  to  dismiss,  withdrawal  of 

p.  393,  §890n. 

powers   of,    how   determined 

p.  345,  §  112  n. 

right  to  fees  where  successor   fails   to 

qualify. p.  345,  §  111  n. 

San  Jose,  jurisdiction   over  public  of- 
fenses.  p.  345,  §  115  n. 

summons,  alias,  irregularity  in  issuing. 

p.  393,  §846n. 

defective  statement  in p.  393,  §  844  n. 

term  of   office p.  345,  §  1 10  n. 

Labor  statistics,  amendment  of  act  es- 
tablishing bureau  of p.  543  s. 

liandlord  and  tenant.  See  Cove- 
nants; Forcible  Entry  and  Un- 
lawful Detainer;  Nuisances; 
Tenant  for  Life;  Trespass. 

tenant  at  will,  rights  of p.  270,  §  789  n. 

adverse  possession  by    tenant 

.  p.  307,  §  1948  n. ;  p.  351,  §  326  n. 

assignees  and  sublessees,  rights  of 

p.  272,  §823n. 

assignee    of    lease,    liability   on   cove- 
nants  p.  272,  §  822  n. 

covenant  of  quiet  enjoyment 

•••,• p.  30G,  §  1927  n. 

cropper's  contract,  covenants  in,  when 

independent p.  300,  §  1439  n. 

death  of  joint   lessor,  right  of  action 

for  breach  of  covenant.. p.  306,  §  1934  n. 
death  of  landlord   terminates  tenancy 

,      at  \dll  p.  270,  §  789  n. 

duty  to  repair p.  306,  §§  1941  u.,  1942  u. 


Landlord  and  tenant,  estoppel  of  les- 
sor to  sue  lessee  from  action  against 

assignee  of  lessee p.  272,  §  822 

estoppel  of  tenant p.  307,  §  1948 

estoppel  of  tenant  of  homestead  to  claim 

adversely p.  280,  §  1242 

forfeiture  of  lease  for  breach  of  cove- 
nant   p.  306,  §  1931 

holding  over p.  306,  §  1945 

interest  on  damages  for  unlawful  hold- 
ing over  not  allowed. .  .p.  328,  §  3287 

interpleader  by  tenant p.  355,  §  386 

intervention  of  landlord p.  355,  §  387 

landlord  may  execute  second  lease  be- 
fore expiration  of  first  lease 

p.  275,  §1044 

lease   to   commence  in  futuro,  right  of 

possession p.  306,  §  1943 

lease,  what  constitutes p.  306,  §  1925 

liability  of  tenant  to  purchaser  of  prop- 
erty at  foreclosure p.  309,  §  537 

oral  alteration  of  lease p.  273,  §  827 

party  plaintiff  on  death  of  joint  lessor 

p.  355,  §385 

rent p.  306,  §  1947 

repairs  by  tenant,  liability  of  landlord 

for p.  306,  §  1942 

ship,  lease  of,  construction  of 

p.  307,  §1955 

substitution  of  landlord  for  tenants  in 

action p.  355,  §  379 

surrender  of  lease  does  not  terminate 

relation,  when p.  272,  §  822 

tenancy  at  will,  entry  under  void  lease 

..p.  271,  §789 

Larceny,  conviction  and  punishment 

p.  464,  §  490 

evidence,  generally p.  484,  §  484 

false  pretenses,  distinction  between  and 

p.  403,  §484 

grand,  indictment  for p.  4C4,  §  487 

instruction,  when  error. .  .p.  464,  §  487 
what  is ....  p.  463,  §  484  n. ;  p.  464.  §  487 

information p.  463,  §  484 

petit p.  464,  §488 

petit,  sentence  where  there   are   prior 

convictions p.  469,  §  667 

possession  of  stolen  property,  effect  of, 

p.  464,  §484 

receiving  stolen  goods p.  465,  §  496 

Laundries.     See  Licenses. 

ordinances  regulating   p.  155,  §  4408 

Legislature.     See  Officers. 
Legitimacy.     See  Parent  and  Child. 
children    born   during    coverture   pre- 
sumed legitimate p.  256,  §  194 

Letters  of  credit,  liability  of  drawer. 

p.  321,  §2860 

Levees.     See  Watercourses. 

right  of  reclamation  district   to  erect 

and  maintain p.  121,  §  3471 

Libel,  civil.     See  Slander  and  Libel. 

criminal,  place  of  trial -p.  459,  §  248 

criminal,  person  referred  to  in 

p.  459,  §248 

criminal,  indictment  for p.  459,  §  248 

Licenses.     See  Intoxicants. 

action  to  collect,  complainant  in 

p.  Ill,  §3360 

action  to  collect,  district  attorney  pre- 
sumed to  be  proper  party 

p.  Ill,  §3360 

action    to    collect,     in     whose     name 
brought p.  Ill,  §3360 
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Xiicenses,  business,  license  upon  is  valid 

p.  112,  §33S2n. 

city  council  may  delegate  issuance  of  to 

clerk p.  Ill,  §3357n. 

laundries,  license  imposed  on,  validity 

of p.  Ill,  §3380n. 

liquor  licenses,  validity,  nature,  and  ef- 
fect of p.  Ill,  §  3381  u. 

ordinance  fixing  need  nob  be  recorded. . 

p.  146,  §4045n. 

party  in  interest  in  action  to  enforce. 

p.  345,  §3G7  n. 

peddlers,  license  on,  what  invalid 

p.  112,  §  3384  n. 

power  to  impose  includes  power  to  ap- 
point tax  collector p.  15G,  §  4408  n. 

railroad,  license  imposed  on,  validity  of. 

p.  Ill,  §  3377  n. 

sbeep,  license  on p.  Ill,  §  112  n. 

validity   of    ordinance   not    passed   at 

regular  session. .    p.  14G,  §  4045  n. 

validity  of,  when   not   passed  on  first 

Monday  of  October p.  14G,  §  4045  n. 

liicense    collector,  bond  of  should  be 

made  payable  to  state ....  p.  16,  §  958  n. 
Liens.     See  Vendor  and  Vendee. 
abandonment  of  building  by  contractor 

....• p.  417,  §  1200  n. 

appeal,  defendants  regarded  as  owners 

against  findings,  when.  .p.  417,  §  1199  n. 
assignment  of,  action  by  assignee 

p.  416,  §  1190  n. 

attorney's  fee  in  action  to  foreclose .... 

p.  417,  §1195n. 

building  contracts,  payment  of  price . . 

1).  413,  §  1184  and  n. 

claim  filed  against  consolidated  mining 

locations p.  416,  §  1188  n. 

claim,  sufficiency  of p.  415,  §  1187  n. 

claim,  time  of  filing p.  415,  §  1187  n. 

extent  of,  of  laborer  in  mine. p.  415,  §  1185  n. 
extent  of,  of  one  working  in  mine. . . . 

p.  321,  §2874n. 

failure  to  file  lien p.  416,  §  1187  u. 

homestead,  liability  of  for.  .p.  413,  §  1185  n. 

how  waived  or  lost p.  413,  §  1183  n. 

joinder  of  actions  to  foreclose  liens. . . . 

...: p.  417,  §1195n. 

jury  trial  in  action  to  foreclose 

p.  416,  §  1190  n. 

loggers     and     laborers,     act     relating 

thereto p.  413,  §  1183  s. 

lot,  improvement  on,  owner's  notice  of 

nondiability p.  416,  §  1192  n. 

lot,  lien  on  for  improvement,  .p.  416,  §  1191 

material-men p.  411,  §  1183  n. 

material-man  not  an  original  contractor 

p.  415,  §  1187  n. 

mechanics,  artisans,  and  laborers,  liens 

of p.  411,  §  1183  and  n. 

mining  superintendent  has. p.  321,  §  2874  n. 

partner  in  mine,  lien  of p.  316,  §  2514  n. 

pleadings   in   action   to   foreclose   lien 

p.  416,  §  1190  n. 

priority p.  370,  §  542  n. 

priority  of,  burden  of  proving 

p.  417,  §  1104  n. 

priority  of  mortgage  lien. .  .p.  414,  §  IISG  u. 
property,  when  affixed  so  as  to  be  sub- 
ject to p.  412,  §  1183  n. 

subcontractor  for  building. .  .p.  413,  §  1184  a. 

superintendent  of  mine p.  412,  1 183  n. 

time   and   place   of   filing   contractor's 

claim p.  415,  §  1187  and  u. 


Life  tenant.     See  Tenant  for  Life. 
Limitations.     See  Statute  of  Limita- 

TION.S. 

action  against  municipalitj'  for  dam- 
ages from  street  improvement 

p.  160,  §4409n. 

Lis  pendens,  effect  of  notice  of 

p.  358,  §409n. 

Los  Angeles,  act  creating  Orange  Coun- 
ty out  of p.  140,  §  3945  8. 

ordinance    of,  i^roperly   authenticated, 

when p.  17,  §  1031  n. 

Lotteries.     SeeG.4MiNG;  Warrants. 

bond  whose  time  of   payment  is  fixed 

by  chance -p.  460,  §  319  n. 

owner  not  entitled  to  return  of  tickets. . 

p.  460,  §325n. 

Luggage.     See  Common  Carriers. 
Malpractice.     See  Physicians. 
Mandamus.     See  Contempt. 

admission  of  evidence p.  409,  §  1085  n. 

afiidavit  for p.  406,  §  1046  n. 

affidavit,  when  sufficient. .  .p.  409,  §  1086  n. 

attendance   before  United  States  land 

officials p.  44G,  §  1986  n. 

audit  of  salaries  of  deputj'  countj'  clerks 

p.  149,  §4204n. 

beneficial  interest p.  409,  §  1086  n. 

demurrer p.  410,  §  1088  n. 

enjoining  act  beyond  that  required  by 

law p.  409,  §  1085  n. 

executions,  compelling  issuance  of ... . 

p.  409,  §1085  n. 

failure  to  file  findings p.  409,  §  1085  n. 

improvement  of  street p.  159,  §  4409  n. 

inspection  of  public  record .  .p.  409,  §  10S6  n. 

issuance  of  subpoena p.  409,  §  1085  n. 

judgment  in  proceeding  to  compel  su- 
pervisors to  pay  claim,  p.  410,  §  1095  n. 

levy  of  tax p.  409,  §  1086  n. 

iDayment  of  interest  on  bonds 

p.  328,  §3261n. 

payment  of  interest  by  treasurer 

p.  409,  §  1085  n. 

peremptory,    denied  when  no    service 

and  return p.  410,  §  10S8  n. 

petition  to  compel  admission  to  office 
of  fire  commissioner,  when  insuffi- 
cient   p.  1 10,  §  3335  n. 

petition  to  compel  admission  to  ofiice 
of  fire  commissioner,  consent  of 
board  necessary  to. . .  .p.  Ill,  §  3335  n. 

petition,  when  sufficient. .  p.  409,  §  1086  n. 

proceeding  with  preliminary  examina- 
tion. .  .p.  409,  §  1085  n.;  p.  471,  §  858  n. 

repayment  of  taxes  illegally  collected. 

p.  137,  §3S04n. 

settlement  of  bill  of  exceptions 

p.  480,  §  1171  n. 

submission  of  proposed  amendments  to 

constitution p.  409,  §  1085  n. 

supreme  court  will  not  entertain  origi- 
nal application  for,  when.. p.  342,  §  51  n. 

title  to  oilice  not  triable  by.  .p.  392,  §  803  n. 

to    compel    canal    compauj'    to    build 

bridge.  .  .p.  104,  §  2737;  p.  26G,  ^  551  n. 

to  compel  treasurer  to  receive  money 
received  by  attorney-general  on 
account p.  138,  §  3865  n. 

to  supervisors,  answer  that  debt  be- 
yond iucomc  will  be  incurred 

p.  409,  §  1085  n. 

to  surveyor-general,  application,  where 

made p.  409,  §  1085  n. 
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lyiaudamus  will  not  lie  to  compel  ao- 

pointment  of  road  overeer.p.  98,  §  2643  n. 

writ  allowed  upou  unverified  complaint, 

when p.  409,  §  1086  n. 

Manslaughter.     See  Homicide. 

Maps,  as  evidence p.  445,  §  1936  n. 

Marriage  and  divorce,  alimony  and 

counsel  fees p.  252,  §  137  n. 

coiuisel  foes,   power  of   lower  court 

regarding,  after  appeal. .  .i).  253,  §  46  n. 
bond  on  appeal  from  order  granting, 

when  sufficient p.  25.3,  §  46  n. 

insolvency  no  ground  for  discharge 
from  imprisonment  for  non-pay- 
ment   p.  253,  §  46  n. 

one  imprisoned  for  non-payment  en- 
titled to  discharge,  when 

p.  410,  §1143n. 

when  not  excessive p.  253,  §  46  n. 

amendment  to  answer  concerning  prop- 
erty, when  allowable. .  .p.  254,  §  147  n. 

assumption  of  marital  rights  and  duties 

.' p.  23i,  §  55  u. 

breach  of  promise .p.  251,  §  62  n. 

community  property,  sale  of,  confirma- 
tion not  necessary  to p.  254,  §  147  n. 

condonation p.  252,  §  115  n. 

decree  dividing  property  reformed  for 

fraud,   when p.  301,  §  1572  n. 

defaidt,  judgment  by,    conclusiveness 

of p.  252,  §  130  n. 

desertion p.  252,  §  95  n. 

desertion,  offer  to  return. . .  .p.  252,  §  102  n. 

divorce,  action  for  is  appealable 

p.  251,  §  78  n.;  p.  342,  §  52  n. 

divorce,  a  mensaet  tboro. . .  .p.  252,  §  136  n. 

enjoining  disposition  of  property  pend- 
ing divorce  proceedings 

p.  253,  §  140  n. 

extreme  cruelty p.  251,  §  94  n. 

judgment  for  temporary  alimony  is  ap- 
pealable   p.  253,  §  46  n. 

judgment   of    divorce,    rendition    and 

entry p.  252,  §  130  n. 

maintenance   of  wife   living  separate, 

without  divorce p.  252,  §  136  n. 

marriage,  living  together  as  husband 

and  wife p.  251,  §  57  n. 

marriage,  present  consent  followed  by 

consummation  constitutes 

p.  251,  §55n. 

mortgaged  property,  division  of  on  di- 
vorce  p.  253,  §  146  n. 

promise  to  keep  marriage  secret,  effect 

of  on  agreement  to  marry 

p.  251,  §  75  n. 

publication  of  summons  in  divorce  suit 

p.  359,  §413n. 

submission  of  special  issues  to  jury. . . . 

p.  254,  §  147  n. 

supplemental  complaint  setting  up  new 

cause  of  action p.  251,  §  78  n. 

Married  women,   acknowledgment  of 

deed  or  mortgage  by. .  .p.  278,  §  1186  n. 

actions  by p.  254,  §  158  n. 

contracts  of p.  254,  §  158  n. 

may  sue  alone  to  recover  homestead  . . 

p.  354,  §  370  n. 

separate  property,  evidence  to  show,  in 

action  by p.  254,  §  158  n. 

when  may  sue  alone p.  354,  §  370  n. 

wife's  separate  property p.  254,  §  162  n. 

Marshals,  compensation  of p.  40,  §  1639 

powers  and  duties  of P-  36,  §  1636 


Master  and  servant,   action  for  work 

done  after  employer's  death 

p.  308,  §  1998  n. 

agreement  to  pay  servant  even  in  case 

of  discharge  is  valid p.  303,  1668  n. 

breach  of  contract  of  employment,  evi- 
dence and  damage  in ....  p.  309,  2003  n. 

dismissal p.  309,  §  2002  n. 

drivers,   conductors,   and  gripmen,  ac- 
tion to  recover  value  of  labor. . . . 

p.  109,  §3247 

extra  pay  for  overwork p.  109,  §  3246 

form  of  complaint  in  action  for  ser- 
vices..     p.  110,  §  3248 

penalty  for  employing  for  more  than 

twelve  hours  per  day p.  110,  §  3250 

twelve  hours  a  day's  work.  .p.  109,  §  32i6 
eight  hours  constitute  a  day's  work . ,  . 

p.  109,  §3244 

fellow-servants,  who  are 

.p.  308,  §§  1970  n.;  1971  n. 

liability  for  injury  to  servant  by  co-ser- 
vant  p.  308,  §  1970  n. 

liability   of    master  for  injury  to  ser- 
vant  p.  307,  §  1970  n. 

minors,  act  regulating  hoiirs  of.... p.  541  s. 

negligence  of  employer p.  308,  §  1971  n. 

salary,  implied  agreement  for 

p.  309,  §2012n, 

sanitary  condition  of  factories  and  work- 
shops   p.  554  s. 

termination  of  employment,  master  can- 
not claim  contract  entire 

p.  308,  §  1999  n. 

Mayor  acting  as  judge  of  city  court 

p.  347,  §  185  s. 

as  judge,  when  not  disqualified 

p.  154,  §4386  n. 

cannot  depute  justice  to  act  as  judge  in 

his  place   p.  154,  §  4386  n. 

charter  making  mayor  city  judge  and 

part  of  council  is  valid.. p.  154,  §  4386  n. 

Maxim,  De  minimis  non  curat  lex 

p.  259,  §  322  n. 

He  who  seeks  equity  must   do  equity 

p.  390,  §726n. 

Mechanics'  liens.     See  Liens. 

Medical  works  as  evidence.,  p.  445,  §  1936  n. 

Merced  County,    attaching  portion  of 

to  San  Benito  County,  .p.  144,  §  3948  s. 
transcription  of  records  from  to  San  Be- 
nito county p.  144,  §  3948  s. 

Mexican  grants,  boundaries  of 

p.  113,  §339n. 

confirmation  by  land-office  commission- 
ers, effect  of p.  113,  §  3395  n. 

confirmation  not  necessary  where  title 
perfect    at    treaty   of    Guadalupe 

Hidalgo .p.  112,  §  3395  u. 

description  in  grant,  sufficiency  of ... . 

p.  113,  §3.395  u. 

patent  founded  on  grant,  conclusiveness 

of p.  113,  §  3395  n. 

patent  from  United  States  to  San  Fran- 
cisco, effect  of p.  113,  §  3395  u, 

rights  of  Mexicans  whose  titles  were  ac- 
quired prior  to  treaty  Guadalupe 

Hidalgo p.  112,  §  3395  n, 

title,  when  perfect  under  Mexican  law 

p.  112,  §3395n. 

Militia.     See  ADJUTA^iT-GENERAL;   Xa- 

TioxAL  Guard. 
Minerals,  act  to  remove  mineral  cabinet 

from  state  library p.  05,  §  2305  a. 
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Mines  and  mining.    See  Liens;  Min- 
erals. 

citizenship p.  392,  §  748  n. 

conflicting  boundaries p.  392,  §  748  n. 

conveyance   of   undivided   interest    in 

mining  right p.  272,  §  810  n. 

conveying "p.  392,  §  748  n. 

corporations,    failure   to   post   current 

reports p.  267,  §  585  u. 

debris p.  392,  §  748  n. 

lien  on p.  392,  §  748  n. 

lease  of,  what  is  not p.  306,  §  1925  n. 

location,  notice,  priority . . . .  j).  392,  §  748  n. 
"  lode  "  and  "placer  "  defined 

p.  392,  §748n. 

mining  claim,  what  is p.  392,  §  748  n. 

partition p.  392,  §g  748  n.,  764  n. 

partnership  in  mine,  lien  of  partner.  .  . 

p.  315,  §2468n. 

quieting  title  to  claim j).  392,  §  748  n. 

relocation p.  392,  §  748  n. 

rcocrvation  of  claim p.  392,  §  748  u. 

restraining  dumping  of  mining  del)ris.. 

p.  367,  §520  n. 

trustee  of  claim  obtaining  patent  in  his 

own  name p.  310,  §  2224  n. 

restraining  working  of p.  332,  §  3423  n. 

right  of  way  over .p.  392,  §  748  u. 

tunneling p.  392,  §  748  n. 

working  claim p.  392,  §  748  u. 

Misdemeanors,  appeal,  how  prosecuted. 

p.  481,  §  1235  n.; p.  484,  §§  1469,  n.,  1470n. 

appeal,  right  of p.  482,  §§  1235  n.,  1237  n. 

bringing  infected  animal  into  state .... 

p.  401,  §400 

defrauding  proprietors  of  hotels,  inns, 

etc.,  when  a p.  466,  §  537 

false  advertisement  of  character  of  ani- 
mal  p.  467,  §5.37^ 

fish,  destruction  of,  when  a p.  468,  §  035 

lines  or  nets,  using  to  catch,  when  a 

p.  469,  §636 

setting  trap  for,  a p.  469,  §  036 

fraudulent  registration  of  animals 

p.  467,  §537^ 

fraudulently  taking  water  from  main 

p.  465,  §  504  n. 

game  birds,  netting  or  pounding 

p.  468,  §031 

game  laws,  violation  of p.  467,  §  626 

removal  of  mortgaged  property. p.  466,  §  537 
sending  minor.'s  to  houses  of  question- 
able repute p.  484,  §  1389 

trial  by  superior  court  on  appeal 

p.  484,  §1469n. 

vagrancy p.  469,  §  647  n. 

Mistake,    reformation   of   contracts   for 

p.  302,  §  1577  n. 

Monterey,  repeal  of  act  incorporating 

p.  544  s. 

Moot  questions.     See  Pleading. 
Mortgages.     See    Acknowledgments; 

Estates  of  Decedents;   Joinder 

OF  Actions. 
absence  of  mortgagor  stops  running  of 

statute p.  351,  §  328  n. 

accounting    between    mortgagor    and 

mortgagee p.  388,  §  726  n. 

after-acquired  property,  mortgagee  has 

notice  of  terms  of  purchase,  when 

p.  323,  §2947n. 

agreement  for  renewal p.  321,  §  2922  n. 

appeal  by  subsequent  mortgagee 

p.  388,  §72Gn. 


Mortgages,  assignment  of  note  or  mort- 
gage   .p.  323,  §  2936  n. 

bar   of  mortgage  debt,  efifect  of 

p.  388,  §726n. 

bill  of  sale,  when  a  mortgage. p.  324,  §  2955  n. 

bona  fide  purcliasers,  how  affected  by 
satisfaction  entered  in  record .... 
p.  323,  §2936n. 

chattel,  damages  against  sheriff  for 
levying  on  property  subject  to. . . . 

p.  330,  §  3.336  n. 

given    to    secure    future    advances, 

validity  of p.  324,  §  2957  n. 

may  be  made,  upon  what  property . . 

p.  324,  §2955 

release  of  by  pledgee  of  mortgagee, 

effect  of p.  325,  §  2997  n. 

removal   of    property,  when   a   mis- 
demeanor   p.  466,  §  573 

sale  by  mortgagee  of  wheat  mortgaged 

for  time  check,  effect  of. p.  324,  §  2967  n. 
when  deemed  recorded. .  .p.  324,  §  2957  n. 

complaint  in  foreclosure p.  388,  §  726  n. 

corpoi'ation,  mortgage  by p.  267,  §  598 

counsel  fees  in  foreclosure  suits 

p.  389,  §  726  n. 

damages  for  waste  on  foreclosure 

p.  390,  §732n. 

death   of  mortgagor,  effect  of  on  right 

of  foreclosure p.  388,  §  726  n. 

decree  in  foreclosure  suit ....  p.  389,  §  726  n. 

decree,  including  taxes  and  insurance. 

p.  390,  §726n. 

deed  absolute  in  form,  when  a  mort- 
gage  p.  322,  §  2924  n. 

deed  absolute  with  defeasance,  action 

for  reconveyance p.  323,  §  2948  n. 

deeds  of  trust p.  321,  §  2924  n. 

description p.  323,  §  2948  n. 

equitable    relief    where    property   not 

bound  through  defect ...  p.  390,  §  726  n. 

estoppel  of  husband  to  deny  that  prop- 
erty mortgaged  by  wife  was  com- 
munity  p.  389,  §  726  n. 

estoppel  of  mortgagor,  passing  of  after- 
acquired  title p.  323,  §  2930  n. 

evidence  in  suit  to  foreclose.. p.  388,  §  726  n. 

execution  of  by  corporation. p.  321,  §  2920  n. 

findings  in  action  to  reform  and  fore- 
close mortgage p.  390,  §  726  n. 

for  definite  sum,  but  intended  as  se- 
curity for  advances p.  388,  §  726  n. 

foreclosure,  right  of  purchaser  to  rents 

and  profits p.  387,  §  707  n. 

growing  crops,  mortgage  on  land  covers 

p.  370,  §  564  n. 

implied  promise,  when  sufficient  con- 
sideration for p.  388,  §  720  u. 

jurisdiction    in    actioii    to    foreclose 

against  husband   and  wife 

p.  388,  §726  n. 

land  entered  as  homestead,  mortgage 

of p.  323,  §  2947  n. 

leasehold  estate,  mortgagee  of,  priority 

of p.  324,  §  2957  u. 

liability  of  tenant  to  purchaser  at  fore- 
closure   p.  369,  §  537  n. 

litigation  of  adverse  interests 

p.  388,  §726n. 

mistake  in,  reformation  of .  .p.  323,  §  2948  u. 

mortgagee  has  no  estate  in  premises .... 

.p.  322,  §2927  u. 


mortgagee  and  his  assignee  may  join . . 

p.  354,  §  378  n. 
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Mortgages,    notice,    mortgagee,    when 

chargeable  with p.  323,  §  2947  n. 

oral     agreement    between    co-tenants 
that    part   of    land  charged  with 

shall  bo  released p.  323.  §  2938  n. 

parties  in  foreclosure  suit. .  .p.  388,  §  726  n. 
payment  of  judgment  of   foreclosure, 
when  operates  as  assignment .... 

p.  323,  §293Gn. 

possession  by  mortgagee ....  p.  322,  §  2927  n. 
premises    not    subject   to   attachment 

against  mortgagee p.  322,  §  2927  n. 

priority  of  mortgage  lien 

p.  321,  §  2898  n.;  p.  414,  §  1186  n. 

priority  of  mortgage  to  secure  future 

advances p.  324,  §  2952  n. 

purchase   by    mortgagor    ^t   tax   sale, 

effect  of p.  390,  §  726  n. 

quieting  title  by  mortgagor,  .p.  390,  §  726  n. 
redemption,  right  of,  limitation  of  ac- 
tion  p.  353,  §  346  n. 

right  of  action  of  mortgagee. ^J.  387,  §  726  n. 

sale p.  389,  §  726  n. 

deficiency,  personal  judgment  for. . . . 

pp.  389,  390,  §  726  n. 

of  land  subject  to  mortgage 

p.  323,  §  29.36  n. 

of  mortgaged  property,  when  author- 
ized     p.  323,  §  2932  n. 

purchaser,  right  of  to  rents  and  prof- 
its....  ..p.  390,  §726n. 

redemption   by  tenant   in   common, 

effect  of p.  386,  §  701  n. 

restraining p.  332,  §  3423  n. 

specific   performance  of   contract  to 

purchase  at p.  390,  §  726  n. 

f'.tock p.  259,  §  324  n. 

subsequent  mortgagee,  action  by,  after 

prior  foreclosure p.  388,  §  726  n. 

unmatured  installments p.  390,  §  728  n. 

venue  in  action  to  redeem. .  .p.  356,  §  392  n. 

waste p.  274,  §  840  n. 

Municipal  corporations.  See  Bonds; 
Chico;  Monterey;  Ordinances; 
Public  Parks;  Sacramento;  San 
Diego;  Santa  Barbara;  Stock- 
ton; Wilmington. 
acts  aiithorizing  expenditures  for 
streets,  sewers,  and  public  im- 
provements  pp.  162  et  seq.,  §  4409 

act  confirming  conveyances  by  council 
for  educational  or  charitable  pur- 
poses  p.  282,  §  1313  s. 

authority  to  incur  indebtedness 

pp.  176  et  seq.,  §  4409  s. 

boundaries,  changing. pp.  151  et  seq.,  §  4357  s. 

claim  not  presented,  when  barred 

p.  154,  §4387n. 

claim,  presentation  of  to  supervisors  be- 
fore suit  brought p.  154,  §  4387  n. 

classification   of,  act   providing  for   is 

valid p.  151,  §  4354  n. 

constitution,  effect  of  on  existing 

p.  151,  §4354n. 

contracts  for  public  buildings,  bids  on 

p.  302,  §  1644  n. 

dedication  of  public  park  to.  p.  151,  §  4354  n. 
mandamus  to  compel  city  treasurer  to 

pay  interest  on  coupon  bonds 

p.  180,  §4448n. 

municipal  corporation  bill,  amendments 

to pp.  181  et  seq..  Appendix 

notice  of  election  for  incorporation .... 

p.  150,  §4354n. 


Municipal  corporations,  opcnirg,  wi- 
dening, or  closing  up  public  squfire 

..... ....p.  172,  8  4409s. 

organization,    incorporation,    and   gov- 
ernment of p.  181  et  seq..  Appendix 

propriety  of  establishing,  courts  do  not 

interfere  with p.  151,  §  4354  n. 

reorganization  of p.  182,  Appendix 

repeal  of  charter  does  not  impair  exist- 
ing contracts p.  154,  §  4408  n. 

usurpation  of  franchise  of. .  .p.  392,  §  803  n. 
word  "person  "  does  not  include 

p.  341,  §17  n. 

Murder.     See  Homicide. 
National  Guard,  act  to  reimburse  com- 
pany C,  sixth  regiment,  .p.  50,  §  1961  s. 
appropriation  for  expenses,   allowance 

of p.  55,  §2105 

appropriation,  how  distributed 

p.  55,  §§2094,  2105 

brigadier-general,  staff  of p.  52,  §  2007 

cadet   companies,  organization  of 

p.  54,  §  2032 

courts-martial,  powers  of p.  55,  §  2078 

drills,  number  of p.  53,  §  2026 

drills,  regimental  and  battalion,  times 

of p.  52,  §2022 

encampment,  expenses  of,  how  defrayed, 

p.  52,  §  2022 

enlisted  men  may  be  discharged,  when 

p.  50,  §1929 

expenses  and  equipments,  allowance  for 

p.  56,  §2105 

furnishing  service  medals p.  56,  §  2101  ' 

major-general,  staff  of p.  52,  §  2006 

number  and  location  of  companies. . . 

p.  49,  §  1912 

number  of  brigades p.  51,  §  2003 

number  of  officers  and  privates.. p.  50,  §  1962 

of  what  consists p.  49,  §  1912 

parades,  time  of p.  52,  §  2018 

pay  of  officers  when  detailed  on  special 

duty p.  54,  §  2066 

pay  while  on  active  duty p.  54,  §  2065 

signal  corps p.  51,  §  1980 

staff  of  colonel,  lieutenant-colonel,  and 

major p.  51,  §  1990 

target    practice,   regulations  for,    who 

shall  prescribe p.  54,  §  2031 

uniforms  and  equipments p.  53,  §  2027 

Navigable     streams.      See    Water- 
courses. 
Negotiable  instruments.     See  Coun- 
terclaim; Letter  of  Credit. 
accommodation  indorser's  right  to  pay 

and  obtain  contribution. p.  326,  §  3121  n. 
action  by  holder,  pleading  and  evidence 

in p.  327,  §3124n. 

bona  fide  holders,  who  are  and  rights 

of p.  326,  §  3124  n. 

bona  fide  indorsee,  who  is  not 

p.  326,  §3123n. 

corporation,  execution  of  note  by  ... . 

p.  328,  §3244  n. 

depositary  of,  transfer  by ,.  .p.  326,  §  3123  n. 

form  of,  sufficiency  of p.  328,  §  3244  n. 

illegality  of  consideration,  .p.  326,  §  3122  n. 

limitation  of  action  on p.  351,  §  337  n. 

maker  obtaining  note  by  fraud,  effect 

of p.  304,  §  1709  n. 

mala  fide  holder,  suit  for  cancellation 

p.  .326,  §3124n. 

note  providing  for  attorney's  fee  is  not 

negotiable p.  326,  §  3093  n. 
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Negotiable    instriunents,    option   to 
consider  note  as  due,  exercise  of . . 

........   p.  327,  §  3135  n. 

parties  in  suit  to  cancel  non-negotiable 

note p.  355,  §  379  n. 

payment  on  account,  application  of . . . . 

p.  327,  §3164n. 

payment  to  supposed  agent. p.  327,  §  3164  n. 
presentment  for  payment. .  .p.  327,  §  3130  n. 

school  warrant  is  not p.  326,  §  3095  n. 

transfer  after  maturity 

p.  326,  §  3123  n.;  p.  327,  §  3124  n. 

want  or  failure  of  consideration 

p.  327,  §3124n. 

warehouse  receipt  is p.  326,  §  3095  n. 

withdrawal  of  money  deposited  to  pay 

note p.  327,  §  3164  n. 

Negligence.     See  Attorney  and  Cli- 
ent; Common  Carriers;  Master 
AND   Servant;  Notaries;    Rail- 
roads. 
breaking  of  wheel  of  coach  prima  facie 

evidence  of p.  309,  §  2101  n. 

liability  of  county  for  injuries  from  de- 
fective bridge p.  145,  §  4003  n. 

release  of  one  carrier,  effect  of 

p.  301,  §  1543  n. 

sidewalks,  injury  from  falling  in  hole  in 

...p.  161,  §4409n. 

venue  in  action  against  railroad  for 

.....p.  357,  §395n. 

New   City  Sail,    commission   of,  how 

long  continues  in  existence 

p.  109,  §3233n. 

of  San  Francisco,  act  for  completion  of 

is  constitutional p.  109,  §  3233  n. 

New  trial.     See  Jury  and  Jurors. 

default,  new  trial  in  cases  of 

p.  379,  §657n. 

extension   of   time   for   settling   state- 
ment   p.  346,  §  166  n. 

failure  to  file  affidavits  in  time 

p.  381,  §659n. 

granted  to  one  of  two  defendant's  ap- 
pealing, right  of  other.  ..p.  379,  §  656  n. 

hearing  of  motion  for  is  a  trial 

p.  380,  §659u. 

illness  of  juror p.  481,  §  1181  n. 

immaterial  conclusion  of  law. p.  380,  §  657  n. 

insufficiency  of  evidence 

p.  380,  §657  n.;   p.  481,  §  1181  n. 

judge   of    another   court    may   extend 
time  to  prepare  statement,  when. 

p.  405,  §  1004  n. 

jurisdiction  to  hear  and  determine  mo- 
tion, how  called  into  exercise 

p.  382,  §660n. 

misconduct  of  sheriff p.  379,  §  657  n. 

motion  for,  as  to  part  of  issues 

p.  379,  §656n. 

newly  discovered  cumulative  evidence. 

p.  481,  §  1181  n. 

newly  discovered  evidence,  .p.  379,  §  657  n. 

notice,  amendment  of p.  381,  §  659  n. 

irregularity  in,  waiver  of.  .p.  381,  §  659  n. 

must  be  written p.  405,  §  1011  n. 

presumption  in  favor  of.. .  .p.  381,  §  659  n. 
striking  out  for  want  of  diligence  in 

prosecuting p.  381.  §  659  n. 

time  of. . .  p.  379,  §  656  n. ;  p.  380,  §  659  n. 

order  on  motion  for,  bow  far  linal 

p.  382,  §660n. 

record  on  appeal  from  order  on  motion 

for p.  383,  §  C61  n. 


New  trial,  review  of  order  granting .... 

p.  382,  §660  n. 

right  to  move  for  is  statutory 

p.  380,  §659n. 

separation  of  jury  and  drinking 

p.  481,  §  1181  n. 

specification  of  errors p.  382,  §  659  n. 

statement p.  381,  §  659  n. 

surprise p.  379,  §  657  n. 

unauthorized  statements  in  argument 

to  jury p.  379,  §  657  n. 

vacating  judgment  or  decision 

p.  381,  §6.59n. 

verdict  against  law p.  380,  §  657  n. 

inadequacy  of p.  380,  §  057  n. 

witness   reading  paper  likely  to  influ- 
ence him p.  481,  §  1181  n. 

Nonsuit,  granting,  when  error 

p.  330,  §3360n. 

in  what  cases  proper p.  371,  §  581  n. 

review  of p.  402,  §  963  n. 

Normal  schools.     See  Schools. 
Notaries,  appointment  and  number   of 

p.  15,  §791 

negligence  of p.  15,  §  794  n. 

Notice.      See  Appeals;    Lis  Pendens; 

New  Tri.\l. 
publication  of  in  supplement  to  paper . . 

p.  405,  §  1010  n. 

service  by  mail,  deposit  in  post-office . . 

p.  405,  §1013n. 

service  of,  absence  of  attorney 

...p.  405,  §  1011  n. 

subsequent    purchaser   with   notice   of 

prior  deed x^-  276,  §  1 107  n. 

Novation,  what  is  not p.  301,  §  1521  n. 

Nviisance,     action  for   abatement    and 

damages p.  340,  §  3501  n. 

action  for  obstructing  highway  and  for 

penalty,  who   may  maintain 

p.  339.  §3491  n. 

action  to  abate  commenced  under  former 

constitution p.  339,  §  3501  n. 

allegations  of  damages p.  340,  §  3501  n. 

authorized    obstruction    of     navigable 

stream,  when  a p.  338,  §  3480  n. 

bridge,  when  a p.  388,  §  3480  n. 

damages p.  339,  §§  3493  n.,  3501  n. 

enjoining p.  339,  §  3501  n. 

flooding  land,  when  not p.  339,  §  .3480  n. 

highways,  obstruction  on,  abatement  by 

individual p.  339,  §  3493  n. 

injurious  to  health,  punishment  for. . . 

p.  461,  §  377  n.;  p.  .345,  §  115  n. 

landlord,  liability  of  for. . .  .p.  339,  §  3483  n. 
license  to  run  cable  cars  does  not  au- 
thorize constructing  engine,  when 

p.  338,  §3479n. 

overhanging  trees p.  339,  §  3501  n. 

owner  cannot  use  property  to  interfere 

with  another's  lawful  rights 

p.  338,  §.3479n. 

parties p.  339,  §  3501  n. 

penalty    for    obstructing   highwaj',  to 

wliom  belongs p.  3.39,  §  3191  n. 

prescription,   right  to  continue  cannot 

be  acquired  by p.  339,  §  3490  n. 

purchaser  of  realty,  liability  of  for .... 

..p.  .339,  §.3483  n. 

public,  abatement  by  individual 

p.  339,  §  .3493  n. 

railroad  across  public  park-X)-  3'^9,  §  3480  n. 
sidewalk,  obstruction  of,  when  a   

p.  339,  §  3480  n. 
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Nuisance,  venue  in  action  to  abate  .... 

p.  357,  §392n. 

wharf,  when  a  p.  104,  §  2906;  p.  338,  §  3480  n. 
Offices  and  officers.  See  Attorney- 
general;  Bank  Commissioners; 
Board  of  Examiners;  Fire  Com- 
missioners; Forestry;  Harbor 
Commissioners;  Highways;  Hor- 
ticulture; Immigration  Commis- 
sioner; Insurance  Commissioner; 
Licence  Collectors;  Police 
Judge;  Schools;  Secretary  of 
State;  Superintendent  of  Public 
Instruction;  Superior  Judges; 
Surveyor-general;  Treasurer. 

action  for  fees  against  usurper 

p.  393,  §807n. 

complaint  for  usurpation. . .  .p.  393,  §  804  n. 

de  facto  officer  cannot  recover  salary. 

p.  2,  §220  n. 

estoppel  of  one  exercising  powers  after 

abolition  of  office p.  392,  §  803  n, 

extra  pay  to  porters  of  legislature,  when 

prohibited P-  2,  §  268  n. 

failure  of  successor  to  qualify  .p.  345,  §  111  n. 

federal  official  cannot  hold  state  office . 

p.  148,  §4101  n. 

incumbent   entitled  to  until   qualifica- 
tion of  successor p.  15,  §  879  n. 

one  unlawfully  usurping,  estoppel  of  . . 

,  p.  1,  §7n. 

resignation    not    caused    by  insanity, 

when p.  17,  §  995  n. 

resignation  not  procured  through  fraud, 

when p.  17,  §  995  n. 

salary,  assignment  of  before  due 

p.  150,  §4204n. 

salary  of  secretary  of  governor 

p.  3,  §385;  p.  4,  §386 

separation  of  offices p.  148,  §  4106  u. 

state,  designation  and  number  of  .p.  2,  §  433 

summary  removal  of p.  470,  §  772  n. 

accusation p.  470,  §  772  n. 

act  of  March  30,  1874 p.  470,  §  772  n. 

supreme  court,  salaries  of p.   15,  §  739 

term  of  office  of  senators  elected  in  1882 

and  1884 p.  2,  §  226  n. 

title  to  office  cannot  be  tried  bv  manda- 
mus   p.  392,  §  803  n. 

vacancy  in,  when  occurs p.  17,  §  990  n. 

Orange  County,  act  creating  and  deter- 
mining boundaries p.  140,  §  3945  s. 

Order  of  examination.      See  Supple- 
mentary Proceedings. 
Ordinances,     animals,  slaughtering  of, 

ordinance  prohibiting. .  .p.  155,  §  4408  n. 

authentication  of p.  155,  §  4408  n, 

averment  of  passage  of p.  363,  §  454  n. 

construction  of  p.  154,  §  4408  n. 

cows,    ordinance    prohibiting    keeping 

p.  155,  §4408n. 

fire  limits,  ordinance  regulating  is  valid 
.p.  154,  §4408  n. 

ill-fame,  ordinance  prohibiting  visiting 

house  of  p.  154,  §  4408  n. 

immoral  or  dangerous  occupations  may 

be  prohibited  by p.  154,  §4408  n. 

intoxicants,  prohibiting  sale  of 

p.  154,  §4408n. 

laundry  ordinances p.  155,  §  4408  n. 

Los     Angeles,   ordinance    of,  properly 

authenticated,  when p.  17,  §  1031  n. 

opium-smoking,  ordinance   prohibiting 

p.  154,  §  4408  n.;  p.  460,  §  307  n. 


Ordinances,  passage  of p.  155,  §  4408  n. 

proliibiting   act  prohibited   by  general 

law p.  460,  §  307  n. 

publication  of p.  155,  §  4408  n. 

punishing    acts  punishable  by  general 

law p.  154,  §  4408  n. 

Van  Ness  ordinance p.  155,  §  4408  n. 

violation  of,  punishment  of  ..p.  155,  §  4408  n. 

what  acts  may  be  done  by.  .p.  154,  §  4408  n. 
Parent  and   child.     See  Legitimacy. 

adopted  child  inherits p.  256,  §  228  n. 

adopted  child,  right  of p.  280,  §  1261  n. 

adoption,  order  for p.  256,  §  227  n. 

adoption,  presumption  of . . .  .p.  256,  §  221  n. 

contract     by     father     to     convey     to 

daughter,  enforcement  of 

p.  331,  §  3390  n. 

illegitimate  child   of   step-child,    com- 
pensation for  support  of.  p.  256,  §  209  n. 

in  loco  parentis,  uncle  stands,  to  niece, 

when p.  256,  §  207  n. 

necessaries  furnished  niece  .  .p.  256,  §  207  n. 

services  of  niece p.  256,  §  207  n. 

torts  of  minor p.  256,  §  207  n. 

Parks.     See  Public  Parks. 
Parties.     See  Guardian    and    Ward; 
Married  Women;  Nuisances. 

agent  of  loan  association  cannot  sue . . . 

.p.  355,  §  382  n. 

assignee  may  enforce  trust  in  his  own 

name p.  310,  §  2219  n. 

changing  by  amendment p.  364,  §  473  n. 

child  cannot  sue  on  father's  contract,  for 

his  benefit p.  354,  §  367  n. 

contract  for  benefit  of  another 

p.  354,  §367n. 

each  party  injured  by  slander  or  libel 

must  sue  alone p.  363,  §  460  n. 

executors  may  be  sued  on  street  assess- 
ment without  joining  heirs 

p.  158,  §  4409  n. 

executor  may  sue  alone  on  insurance 

policy,  when p.  319,  §  2764  n. 

holder  of  legal  title  is  real  party  in  in- 
terest  p.  354,  §  367  n. 

in  action  against  partnership. p.  355,  §  388  n. 

in  action  by  surviving  joint  lessor 

..p.  306,  §1934n. 

in  action  for  funds  of  unincorporated 

society p.  355,  §  382  n. 

in  action  for  injury  from  collision  of 

carriers p.  355,  §  379  n. 

in  action  on  reclamation  assessment . . . 

p.  354,  §367n. 

in  action  to  enforce  trust 

p.  310,  §  2224  n. ;  p.  355,  §  379  n. 

in  action   to  quiet  title  against   dece- 
dent's estate p.  355,  §  379  n. 

in  action  to  recover  contract  price 

p.  355,  §  379  n. 

in  action  to  restrain  payment  of  school 

warrant p.  39,  §  1617  n. 

in    action    to    set    aside   contract   for 

fraud .p.  303,  §  1689  n, 

in  action  to  set  aside  fraudulent  con- 
veyance   

p.  334,  §  3441  n.;  p.  355,  §  379  n. 

in  foreclosure  suits p.  388,  §  726  n. 

in  proceeding  to  compel  admission  to 

school p.  41,  §  1662  n. 

in   suit   for   cancellation  of   non-nego- 
tiable note p.  .355.  §  379  n. 

joint  contract,  all  parties  must  be  made 

defendants p.  355,  §  382  n. 
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Parties,  misjoinder  or  noa-joiuder,  wai- 
ver of  objection p.  301,  §  434  n. 

mortgagee  and  his  assignee  may  join.  . 

p.  354,  §  378  n. 

necessary  parties  defendant  in  writ  of 

certiorari p.  409,  §  1073  n. 

new,  liow  brought  in p.  356,  §  389  n. 

plaintiff,  on  death  of  joint  lessor   

p.  355,  §3S5n. 

proceeding    to    compel     admission    to 

school p.  355,  §  379  n. 

proper,  in  action  to  quiet  title 

p.  391,  §  738  n. 

proper,  who  is  to  sue  on  life  insurance 

policy p.  431,  §  1581  n. 

purchaser  at  execution  for  another  may 

sue p.  354,  §  369  n. 

real  party  in  interest  in  action  on  li- 
cense  p.  354,  §  307  n. 

real  party  in  interest,  trustee  is 

p.  354,  §369n. 

real  party  in  interest  to  sue  on  trust. . 

p.  354,  §  367  n. 

same  parties,  who  are p.  443,  §  1870  u. 

street-assessment  proceedings,    parties 

in pp.  159,  161,  §  4409  u. 

substitution  of  landlord  for  tenant. . . . 

p.  355,  §  379  n. 

who  should  be  served  with  notice  of 

appeal p.  395,  §  940  n. 

Partition,  conveyance  pendente  lite,  lia- 
bility of  grantee  for  costs. p.  392,  §  703  n. 

costs  in p.  39'2,  §  796  n. 

decree  in !p.  392,  §  703  n. 

of  mine p.  392,  §S  748  n.,  704  n. 

Partnership.  See  Attorn ey.s  at  Law; 
Counterclaim;  Ex.ecutors  and 
Administrators. 

accounting   p.  314,  §  2412  n. 

by  surviving  partner p.  431,  §  1585  n. 

intervention  liy  creditors.  ,p.  355,  §  387  n. 
statute  of  limitations,  when  bars. . . . 

p.  314,  §2412n. 

action  by  lirm p.  314,  §  2429  n. 

action  by  lirm  allegation  of  filing  of  cer- 
tificate of p.  315,  §  2408  n. 

assignment     for    benefit    of     creditors 

works  dissolution p.  315,  §  2450  n. 

assumption  of  individual  debt  of  part- 
ner   p.  314,  i;  2429  n. 

bequest  of  partnership  interest,  efl'ect 

of p.  432,  §  1585  n. 

certificate  of  partnership,  filing  of  be- 
fore suit p.  315,  §  2462  n. 

defendants  sued  by  individual  names, 

eflect  of  default p.  356,  §  388  n. 

dissolution  by  wrongful  act  of  partner. 

p.  315,  §2450n. 

evidence  to  show  ownership  of  partner- 
ship business p.  315,  §  2449  n. 

firm  roalty.p.  313,  §  2400  n.;  p.  314,  §  2411  n. 

identity  of  firms p.  356,  §  388  n. 

mining,  lien  of  partner p.  316,  §  2514  n. 

note,    execution    of    by,    allegation    of, 

when  sufiicient p.  35(),  §  388  n. 

parties  in  action  against p.  355,  §  388  u. 

patent  for  invention,  when  firm  prop- 
erty without  assignment 

p.  313,  §2401  n. 

possession  of  firm  property,  right  of . , . 

p.  313,  §2402n. 

priority  of  firm  creditors,  ho";  enforced 

p.  313,  §2405n. 

proceedings  against  partners.p.  404,  §  989  n. 


Partnership,  release  b)'  one  partner    . . 

p.  315,  §2430n. 

release  or  compromise,  power  of  partner 

on  dissolution p.  315,  §  2462  n. 

sale  of  partner's  interest  on  execution. 

p.  o80,  §  694  u. 

sale  by  one  partner p.  314,  §  2430  n. 

sale  of  partnership  interest,  ownership 

of  firm  contracts p.  315,  §  2449  n. 

sale  to  partner  after  dissolution,  rights 

of  seller p.  315,  §  2450  n. 

ship,  partnership  in,  what  is 

p.  313,  §239Gn. 

statute  of  limitations  begins  to  run  be- 
tween partners,  when.. p.  315,  §  2450  n. 
sufficiency  of  allegation  of .  ..p.  355,  §  388  n. 
surviving,  cannot  compel  executor  to 

account p.  432,  §  1585  n. 

surviving  partner,  conveyance  by   

p.  315,  §2450n. 

what  con.stitutes p.  313,  §  2395  n. 

Passengers.     See  Railroad.?. 
Pawnbrokers,  interest,  receiving  illegal 

p.  401,  §  340  n. 

Payment.     Sec  Bonds. 

application  of p.  300,  §  1479  n. 

application  of  payment  on  note 

p.  327,  §3164n. 

by  check p.  300,  §  1478  n. 

taxes  illegally  collected  to  be  refunled 

p.  137,  §3804. 

taxes  illegally  paid,  no  action  lies  to  re- 
cover  p.  137,  §  3804  u. 

taxes  illegally  paid,  power  of  supervi- 
sor.? to  refund. ...   ]i.  137,  §  3804  and  u. 
unauthorized,  for  benefit  of  another.  . . 

p.  300,  §  1478  n. 

Peddlers.     See  Licenses. 

Penalties,  jurisdiction  in  action  to  re- 

recovcr p.  345,  §  1 12  n. 

Perjury,  false  verification  of  insolvent's 

schedule p.  452,  §  118  n. 

information p.  452,  §  118  n. 

procuring  false  evidence p.  452,  §  134  n. 

Petit  larceny.     See  Larceny. 
Phonographer.     See  Stenographer. 

Physicians,  malpractice p.  461,  §  346  n. 

practicing  after  certificate  i-evoked .... 

p.  461,  §346n. 

practicing  without  certificate 

p.  461,  §  346  n. 

Pilots,  appointment,  duties,  and  compen- 
sation of  at  San  Pedro  and  Wil- 
mington   p.  67,  §  2491  s. 

Place  of  trial.     See  Venue. 

Placer  County,  boundaries  of 

p.  140,  §3924. 

Pleading  and  practice.  See  Appkal.s; 
consolid.vtion;  continuance; 
Counterclaim;  Dismissal;  Evi- 
dence; Findings;  Injunctions; 
Instructions;  Interpleader;  In- 
tervention; Joinder  ok  Actions; 
Jury  and  Jurors;  New  Trial; 
Nonsuit;  Parties;  Partnkkship; 
Rules  of  Court;  Variance. 
adjournment,  power  of  court  during. . 

p.  344,  §74  n. 

admissions  in  pleadings p.  302,  §  447  u. 

agreed  case p.  410,  §  1 133  n. 

allegation  that  one  is  "  the  owner  ". . 

p.  359,  §426n. 

ambiguous  contract,  pleading  of 

p.  331,  §3384  a 
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Pleading    and    practice,    amendment 

alleging  special  damages 

p.  329,  §3306n. 

as  of  course p.  3G4,  §  472  n. 

at  trial p.  3(55,  §  473  n. 

changing  nature  of  action,  .p.  304,  §  473  n. 

changing  parties p.  364,  §  473  n. 

complaint,  service  prior  to  attorney's 

appearance,  effect  of . .  .p.  406,  §  1015  n. 
discretion  as  to  allowing.  .  .p.  364,  §  473  n. 
in  action  of  claim  and  delivery 

p.  366,  §509n. 

in  particular  actions.    See  particular 

title. 

objection  to p.  365,  §  473  n. 

of  return  of  summons p.  365,  §  473  n. 

pending  appeal p.  365,  §  473  n. 

pending  motion  for  nonsuit 

p.  365,  §  473  n. 

pleading  pendency  of  prior  action . . . 

p.  365,  §473  n. 

refusal  or  allowance  of,  when  error . . 

p.  364,  §473  n. 

setting  up  statute  of  limitations .... 

.. . p.  363,  §458n. 

striking  out  names  of  defendants .... 

p.  364,  §473n. 

answer,    admission    of   genuineness  of 

contract  contained  in ... .  p.  362,  §  448  n. 

amended,  effect  of p.  362,  §  443  n. 

denial  of  conclusion  of  law. p.  361,  §  437  n. 
denial  on  information  and  belief 

p.  361,  §437n. 

separate   defenses,    failure    to    state 

separately,  how  pleaded.. p.  362,  §  443  n. 
time  for,  extension  of,  what  is  not . . 

p.  361,  §437n. 

to  cross-complaint,  where  none  filed 

p.  362,  §443n. 

verification  of p.  362,  §  446  n. 

appearance,  effect  of p.  406,  §  1014  n. 

bill  of  exceptions p.  378,  §  050  n. 

amendment p.  480,  §  1174  n. 

mandamus  to  compel  settlement  of . . 

p.  480,  §  1171  n. 

nature    of    application    to    supreme 

court  to  settle p.  480,  §  1174  n. 

omissions  in p.  480,  §  1171  n. 

petition  to  settle p.  378,  §  650  n. 

refusal  to  settle  for  delay. p.  480,  §  1174  n. 

settlement p.  480,  1174  n. 

settlement  by  supreme  court 

.. p.  378,  §  652  n. 

specifications  of  particidar  errors. . 

p.  378,  §650n. 

waiver  of  notice  of  settlement 

p.  480,  §  1171  n. 

bill    of    particulars,   copy   of    original 

amount  need  not  be  furnished .... 

p.  363,  §454n. 

cause  of  action,  what  is p.  341,  §  22  n. 

complaint,  subscription  to. .  .p.  362,  §  446  n. 
complaint,  verification  of . . .  .p.  362,  §  446  n. 
construction  of  pleadings. . .  .p.  362,  §  452  n. 
defendant    pleading    written    release, 

failure    of    plaintiff    to    deny   by 

affidavit. p.  301,  §  1541  n. 

demurrer,  ambiguity  or  uncertainty. . . 

p.  360,  §430n. 

failure  to  state  cause  of  action 

■. p.  359,  §426n. 

general  and  special p.  360,  §  431  n. 

misjoinder  of  actions 

p.  360,  §  430  n.;  p.  366,  §  475  n. 


Pleading    and    practice,     demurrer, 

overruling p.  361,  §  431  n, 

overruling,  notice  of p.  361,  §431  n. 

to  part  of  complaint p.  300,  §  431  n. 

deposit  Ijy  clerk  of  court  of  money  with 

treasurer 

......  .p.  148,  §4144n.;  p.  341,  §  18  n. 

exceptions,  failure  to  take  effect  of ... . 

p.  378,  §646n. 

exception  for  insufficiency  of  evidence. 

p.  378,  §  648  n. 

extending  time  to  plead  beyond  thirty 

days p.  408,  §  1068  n. 

extension  of  time  within  which  act  may 

be  done p.  406,  §  1054  and  n. 

failure  to  object  to  insufficiency  of  an- 
swer   p.  36.3,  §  458  u. 

failure  to  state  cause  of  action,  waiver 

of  p.  361,  §434n. 

judgment  roll,  stipula"tion  not  i)art  of. . 

p.  383,  §670n. 

mailing  summons  and  complaint  to  non- 
resident...       .   p.  359,  §§  413n.,  415  n. 

moot  questions  of  law p.  410,  §  1133  n. 

motion  once   made   and  denied      .... 

p.  347,  §  182  n._ 

motions  to   strike  out p.  362,  §  453  n. 

motion  to  strike  out,  appeal  from 

p.  363,  §453n. 

refusal  to  allow  legal  argument  to  jury 

p.  374,  §607n. 

rehearing,  petition  for p.  342,  §  45  n. 

renewal  of  motions p.  405,  §  1003  n. 

service   of  amended  complaint  on  one 

not  served  with  summons. p.  359,  §  41G  n. 
stipulation  to   abide  determination   in 

another  cause p.  406,  §  1048  n. 

suing  defendant  by  fictitious  name .... 

p.  366,  §474n. 

supplemental  answer , .  p.  363,  §  464  n. 

supplemental  complaint p.  363,  §  464  n. 

terms  of  court  are  abolished,  .p.  344,  §  73  n. 
venue,    order  refusing   change,  appeal 

from   p.  402,  §  963  n. 

Pledges,  action  by  pledgee  of  stock  for 

dividends p.  325,  §  2989  n. 

action  on  debt  secured  before  exhaust- 
ing pledge p.  326,  §  .3011  n. 

agreement  for  pledge   does  not  create 

lien p.  325,  §  2986  n. 

apparent  owner  of  stock  or  goods,  pledge 

by p.  325,  §  2991  n. 

chattel  mortgage,  release  of  by  pledgee 

of  mortgagee p.  325,  §  2997  n. 

enforcement  of,  intervention  by  assignee 

of  pledgor p.  326,  §  3006  n. 

execution    against   pledgor,    rights    of 

pledgee p.  325,  §  2988  n. 

intervention  by  assignee  of  pledgee  in 

action  to  enforce p.  355,  §  387  n. 

legal  title  remains  in  pledgor  on  pledge 

of  stock p.  325,  §  2986  n. 

notice  of  sale p.  326,  §  3002  n. 

of  stock,  pledgee  in  possession  cannot 

claim  adversely p.  325,  §  2988  n. 

payment  of  and  tender  of  indebtedness 

p.  325,  §  3001  n. 

personalty  in  possession  as  security  is 

held  as  pledge p.  325,  §  2986  n. 

pledgor    assisting  in    care  of  property, 

effect  of p.  325,  §  2995  n. 

ratification  of  wife's  pledge. p.  325,  §  2991  n. 
sale  by  pledgee  after  action  for  recovery 

of  stock p.  326,  §  3008  n. 
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Pledges,  sale  by  pledgor p.  325,  §  3000  n. 

Plumbing'.     See  Plblic  Health. 
Police,  insurance  and  pension  fund  for. , 

p.  544  s. 

Police  commissioners,    office  not   va- 
cant, when p.  17,  §  996  n. 

Police   court,  supreme  court,    jurisdic- 
tion of  appeal  from p.  342,  §  52  n. 

probationary  treatment  of  juvenile  of- 
fenders   .p.  484,  §  1388  n. 

of  San  Diego,  has  jurisdiction  of  offense 
committed  under  harbor-commis- 
sioner act , p.  93,  §  2597 

of  Oakland,  action  for  usurpation  of  of- 
fice. .  .p.  178,  §  4424  n.;  p.  393,  §  803  n. 

act  to  establish  in  San  Francisco , . 

..p.  178,  §  4424  s. 

act  to  establish  in  Marysville 

p.  179,  §  4424  s. 

Polls.     See  Elections. 
Practice.    See  Pleading  and  Practice. 
Preferences.    See  Bankruptcy  and  In- 
solvency. 
Prescription.      See    Adverse    Posses- 
sion. 
President,  electors  for,  when  to  assemble 

p.  24,  §  1315. 

Presumptions.    See  Evidence. 
Principal  and  agent.     See  Agency. 
Principal  and  surety.     See  Surety- 
ship. 
Prisons.     See  Jails. 
Privileged  communications  between 

attorney  and  client 

p.  348,  §  282  n.;  see  p.  251,  §  47  n. 

Probate  courts.     See  Guardian   and 
Ward. 

appeal  from  proceedings  taken  in 

p.  402,  §963n. 

are  not  successors  of  alcalde  courts.  . . 

p.  422,  §  1294  n. 

citation,  service  of p.  437,  §  1709  n. 

preference  giv{^  probate  proceedings  on 

supreme-court  calendar  .  .p.  342,  §  57  n. 
probate  jurisdiction  is  separate  and  dis- 
tinct   p.  344,  §  76  n. 

right  of  over  property  in  possession  of 

third  person p.  425,  §  1459  u. 

Process.     See    Attachments;    Injunc- 
tions; Notice. 
amended   complaint,  service   of,  when 

ineffective p.  359,  §  416  n. 

citation  in  probate  proceeding,  service 

of p.  4.37,  §  1709  n. 

service  of  summons  and  complaint  by 

notary,  proof  of p.  359,  §  415  n. 

summons,  atfidavit   for   publication  of 

against  non-resident. . .  .p.  359,  §  413  n. 
affidavit   for   publication  where   de- 
fendant   cannot    be    found,    suffi- 
ciency of p.  359,  §  412  n. 

amendment  of  return  of. .  .p.  3G5,  §  473  n. 
defective  statement  in  ...  .p.  393,  S  844  u. 

immaterial  variance p.  358,  §  407  n.. 

indorsement  of  attorney's  name 

p.  358,  §  407  n. 

mailing  summons  and   complaint  to 

non-resident. . .  .p.  359,  §§  413  n.,  415  n. 
manner  and  time  of  issuing  alias .... 

p.  358,  §408 

order  for  publication,  sufficiency  of.. 

p.  359,  §413u. 

publication,  affidavit  for 

p.  358,  §§  411  n.,  412  n.;  p.  359,  §  415  n. 


Process,  summons,  publication  without 

affidavit  and  order p.  359,  §  416  n. 

service,  affidavit;  as  to  age 

p.  359,  §415  n. 

service,  affidavit  as  to  residence  of  de- 
fendants   p.  359,  §  415  n. 

service  by  publication  in  divorce  suit 

p.  359,  §413n. 

service  of p.  359,  §g  413  n.,  415  u. 

service  on  foreign  corporations 

_ p.  358,  §411  n. 

signature  of  clerk p.  358,  §  407  u. 

Prohibition,  by  assignee  in  insolvency . 

p.  410,  §  1102  n. 

irregularities  before  and  after  indict- 
ment  p.  410,  §  1102  n. 

jurisdiction,    excess    of,    attention    of 

court  must  be  called  to.  p.  410,  §  1102  u. 

legal  remedy,  existence  of,  bars 

p.  410,  1102  n. 

restraining  tax  collector. . .  .p.  410,  §  1102  n. 
Publication.     See  Process. 
Public  buildings.     See  Jails. 

completion  of  unfinished. . .  .p.  147,  §4046  s. 
Public  health.     See  Nuisance. 

act    regulating    admission  of   domestic 
animals  from  infected  districts. . . . 

p.  106,  §  3032s. 

appropriation  to  prevent  introduction 
of  contagious  and  infectious  dis- 
eases   p.  104,  §  2979  s. 

bringing  infected  animal  into  state  a 

misdemeanor p.  461,  §  400 

exhumation  or  removal  of  remains  of 

deceased  persons p.  108,  §  3084  s. 

health  officer,    appointment  where  su- 
pervisors fail  to  appoint. .   p.  107,  §  3064 
in  counties,  appointment  of,  powers  of 

p.  107,  §3062 

power  of  over  plumbing  and  draining 

p.  105,  §  2979  s. 

interment  or  cremation  of  human  bodies 

.....p.  107,  §3084 

quarantine     of    domestic   animals,  act 

regulating p.  106,  §  3032  s. 

salaries  of   boards    of  health  or  health 

officers p.  107,  §  3064 

sanitary  condition  of  factories p.  554  s. 

vaccination,  act  providing  for  general. . 

p.  105,  §  2993  s. 

Public    lands.      See    Indian    Lands; 
Mexican  Grants. 
swamp  and  overflowed  lands.  ..p.  115,  §  3440 
University  of  California,  act  for  better 
protection  of  and  to  encourage  set- 
tlers  p.  114,  §  3414  s. 

action  to  try  question  of  right  to  pur- 
chase strictly  statutory. p.  126,  §3495  n. 

actual  settler,  claimant  must  be  an 

p.  126,  §  3495  n. 

actual  settler,  who  is p.  126,  §  3495  n. 

adverse  claimants p.  125,  §  3495  n. 

affidavit  for  purchase p.  125,  §  3495  u. 

false  statement  in p.  128,  §  3500  n. 

must  state  as  to  adverse  claimants 

pp.  125,  126,  §  3495  n. 

agreements  to  convey  right,  effect  of. . 

p.  126,  §3495n. 

amendment  requiring  affidavit  of  actual 

settlement  not  retroactive 

p.  2,  §325  n. 

applications  for  purchase  of  sixteenth 
and  tliirty-sixth  sections,  acts 
regulating p.  124,  §  3494  n. 
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Public  lands  approval  by  surveyor- 
general  of  ex  parte  application, 
effect  of p.  lit,  §  341G  n. 

certificate  of  purchase p.  128,  §  3514  n. 

is  color  of  title p.  128,  §  3514  n. 

rights  of  assignee  of p.  129,  §  3515  n. 

contest  as  to  right  to  purchase 

p.  113,  §3414n. 

duplicate  certificate  where  original  cer- 
tificate lost p.  129,  §  3518  n. 

failure  to  bring  action  against  prior 
claimant  in  time,  efiFect  of.  . 
p.  114,  §3417  n. 

forfeiture  of  patent p.  128,  §  3513  n. 

homestead,    location   of    by   soldier  or 

sailor p.  126,  §  3495  n. 

Indians  occupying,  rights  of.p.  112,  §  3395  n. 

judgment  in  land  contest,  effect  of . . . . 

p.  114,  §3416n. 

jurisdiction  of  courts  over  contest,  how 

obtained p.  114,  §  3415  n. 

-  jurisdiction  over  non-resident  defend- 
ant by  service  by  publication .... 
p.  114,  §3415n. 

lieu  land,  purchaser  of,  rights  of 

p.  128,  §  3514  n. 

mortgage  of  land  entered  as  homestead 

p.  323,  §2947n. 

patent,  cancellation  of,  offer  to  return 

money p.  1 30,  §  3572  n. 

patents,  conclusiveness  of  and  attack 

upon p.  129,  §  3520  n. 

lands  fit  for  occupation,  what  are 

p.  125,  §3495n. 

order  of  reference  of  contests  arising 

under  different  applications 

p.  127,  §3498n. 

payment  in  full  by  holders  of  certificates 
of  purchase  for  lands  sold  prior  to 
1872   p.  128,  §  3514  s. 

possessory  act  of  1852  not  repealed. .  ? 

p.  1,  §  IS  n. 

pre-emption,  rights  of  occupants 

p.  127,  §3497n. 

pre-emptor,  action  by p.  127,  §  3497  n. 

pre-emptors,  bona  fide,  rights  of 

p.  128,  §  3503  n. 

presumption  of  listing . . .  ,  .p.  128,  §  3514  n. 

register,  duty  of  to  investigate  selec- 
tions of p.  112,  §  3395  n. 

sale  of  certificate  of  purchase  under  ex- 
ecution, rights  of  purchaser 

p.  129,  §  3519  n. 

surrender  of  certificate  of  purchase  on 

issuance  of  patent p.  129,  §  3519  n. 

Public  parks,  act  authorizing  cities  to 

maintain  and  improve,  .p.  156,  §  4408  s. 

act  authorizing  supervisors  to  levy  tax 

for  support  of p.  156,  §  4408  s. 

maintenance  and  support  of p.  548  s. 

dedication  of  to  city p.  151,  §  4354  n. 

Quarantine.     See  Horticulture;  Pub- 
lic Health. 
dviiet  enjoyment.     See  Covenants. 
duieting  title.     See  Parties. 

action  for  lies  against  San  Francisco . . . 

p.  154,  §43S7n. 

by  mortgagor p.  390,  §  726  n. 

decree p.  392,  §  738  n. 

evidence p.  391,  §  738  n. 

evidence  and  instructions  in  action 

p.  350,  §321  n. 

heirs    may   maintain    without   joining 

executors p.  425,  §  1452  n. 


Quieting  title,  judgment  in  ejectment 

no  bar  to p.  391,  §  738  n. 

laches  in  bringing  action. .  ..p.  391,  §  738  n. 
owner   may  maintain   action    to   quiet 
title  against  purchaser  at  void  sale 

p.  137,  \3  .'J785  n. 

pleading p.  391,  §  738  n. 

proper  parties  defendant. . .  .p.  391,  §  738  n. 

to  homestead p.  281,  §  1265  n. 

to  mining  claim p.  392,  §  748  n. 

who  may  maintain  action  for.  ..p.  391,  §  738 
Quitclaim  deeds.     See  Deeds. 
Quo  warranto  against  corporation  for 

usurpation  of  franchise,  .p.  393,  §  803  u. 
Kailroads.     See   Bonds;  Eminent  Do- 
main; License;  Nuisances. 

adverse  possession  by p.  351,  §  325  n. 

connecting  road  liable  for  expulsion  of 

passenger,  when p.  265,  §  487  n. 

consolidation  of p.  264,  ^  473  n. 

crossing    track    without    looking     for 

train p.  265,  §  486  n. 

declarations  of  engineer  not  part  of  res 

gestfe,  when p.  268,  §  486  n. 

fences,  failure  to  erect  or  repair 

.p.  264,  §485n. 

fire,  liability  for  injury  from.. p.  265,  §  486  n. 

jumping  off  moving  cars p.  265,  §  486  n. 

liability  as  warehouseman,  .p.  305,  §  1852  n. 

obstructing p.  467,  §  587  n. 

passengers,    expulsion  of  from  car .... 

p.  265,  §  487  n.;  j).  310,  §  2188  n. 

tickets,  limitation  as  to  time.  p.  266,  §  490  n. 
trespasser  on  track,  liability  for  injury 

to p.  265,  §  486  n. 

venue  in  action  against p.  357,  §  395  n. 

Rape,  consentof  girl  under  ten.  p.  459,  §  261  n. 

consummation p.  459,  §  261  n. 

evidence p.  459,  §  261  n. 

information p.  459,  §  261  n. 

what  constitutes p.  459,  §  261 

Receivers,  appointment  of  and  lien  of. 

..pp.  370-371,  §  564  n.;  p.  387,  §  714  n. 
Receiving   stolen    goods.     See  Lar- 
ceny. 

Recitals  as  evidence p.  446,  §  1962  n. 

Reclamation.     See  Swamp  and  Ovxr- 
FLOWED  Lands. 

Records  of  California   volunteers 

p.  56,  §  2107  s. 

Recorder,  fees  must  be  paid  into  treas- 
ury in  San  Luis  Obispo. .p.  150,  §  4245  n. 
limitation  of  action  against  for  fees .  . . 

p.  150,  §4245n. 

Reference,  judgment  on  filing  of  report. 

p.  378,  §  644  n. 

of  claim  against  estate. .  .n.  427,  §  1507  n. 
Reformation  of  contract  for  mistake. 

p.  302,  §  1577  u. 

mistake  in  mortgage p.  323,  §  2948  n. 

when  proper p.  331,  §  3399  n. 

Reformatories.     See  School  of  Indus- 
try; School  of  Reform. 
Registration,    great    register,   keeping 

of p.  18,  §  1094. 

person  born  abroad  or  citizen  renoun- 
cing citizenship  not  entitled  to.  . . 

p.  18,  §  1097  n. 

Rehearing,  petition  for p.  342,  §  45  n. 

Release  by  one  parter,  effect  of 

p.  315,  §  2430  n. 

defendant  pleading  cannot  claim  bene- 
fit from  plaintiff's  failure  to  deny, 
when p.  301,  §  1541  n. 
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Release  of  one  earner,  effect  of 

p.  301,  §1543n. 

Religious  societies.     See  U^i:^ corpo- 
rate!) Societies. 
Replevin.     See  Claim  and  Delivery. 
Reporter,  deputy,  salary  of. .  p.  15,  §  7G7  n. 
of  supreme  court  decisions,  salary  of. . 

p.  15,  §739 

Rescission  of  contracts.     See  Fraud. 
consideration,  return  of,  on  rescinding 

conti-act  for  fraud ]).  304,  §  1091  n. 

Res  gestae.     See  Evidence. 
Restraint  of  trade.     See  Contracts. 
Revenue.     See  Taxation. 
Review.     See  Certiorari. 
River.     See  Watercourses. 
Roads.     See  Highways. 

Robbery,  evidence p.  456,  §  211  n, 

conspiracy  to  rob p.  456,  §  211  n. 

former  conviction  of  another  offense  no 

bar p.  456,  §211  n. 

indictment p.  456,  §  21 1  n. 

instructions p.  456,  §  21 1  n. 

punishment  for  assault   to   rob  where 

there  is  a  prior  conviction 

p.  469,  §6G6n. 

sentence p.  457,  §  213  n. 

Rules  of  court  requiring  payment  of 

jury  fees  in  advance. . .  .p.  375,  §  631  n. 

suspension  of y.  345,  §  129  n. 

Sacramento,  bonded  indebtedness 

p.  147,  §4050n. 

chai'ter  of .p.  1,  §  19  u. 

incorporation  of p.  551  s. 

redemption  of  funded  indebtedness  of.. 

p.  552  s. 

revenue  act  of  1861,  how  far  repealed. 

p.  I,  §  18  n. 

sinking  fund  to  pay  bonded  indebted- 
ness  p.  147,  §  4050  n. 

Sailors.     See  Soldiers  and  Sailors. 
Salary.    See  Adjutant-general;  Har- 
bor Commissioners;  Officers. 
provision   of   county   govei-nment    bill 

concerning,  effect  of . ..  .i>.  150,  §4331  n. 
Sales.     See  Damages;  Good-will. 
agreement  to  protect  one  against  guar- 
anty is  sutiicient  consideration  for 

p.  319,  §2792n. 

acceptance p.  304,  §  1 753  n. 

bill  of  sale,  when  a  mortgage,  j).  324,  §  2955  n. 

damages  for  failure  to  deliver 

p.  304,  §  1753  n. 

delivery p.  .304,  §  1753  n. 

fruit,  finding  that  it  was  not  in  good 

condition,  when  sustained 

p.  305,  §  1775  n. 

future  crop  of  fruit p.  304,  §  1763  u. 

manufactured  goods,  fraud  in  stamping 

and  labeling p.  576  s. 

provision  for  retaking  in  case  of  non- 

p.ayment,  construction  of 

p.  305,  §  1784  n. 

price,  action  for p.  .305,  §  1784  n. 

price,  lien  for,  effect  of  against  third 

persons p.  305,  §  1784  n. 

title,  wiien  passes  where  owner  to  re- 
tain ijossession  till  price  i^aid 

p.  3.30,  §3336n. 

title,  passing  of p.  277,  §  1140  n. 

void  under  statute  of  frauds,  when .... 

p.  304.  §  1729  n. 

warranty,  express,  how  created 

p.  304,  §  1763  u. 


Sales,  warranty,  implied,  that  firewood 

is  nx,  for  use.    p.  .?04,  §  1770  u. 

action  for  breach p.  305,  §  17SG  n. 

parol  evidence  of,  inadmissible,  when 

p.  304,  §  1763  u. 

affirmation,  when  a  p.  304,  §  1763  n. 

implied p.  304,  §  1763  n. 

implied,  of  manufactured  article 

p.  304, §  1769  n. 

what  is  not p.  304,  §  1729  n. 

wool,  sale  of,  subject  to  graders'  rejec- 
tion, liability  of  vendee. p.  305,  §  1771  n. 
San     Benito     County,    act    changing 

boundaries p.  144,  §  3948  s. 

transcription   of    records  from  Fresno 

and  Merced  counties  to. p.  144,  §  3948  s. 
San  Diego.    See  Harbor  Commission- 
ers. 

boundaries  of p.  151,  §  4357  n, 

incorporation  of p.  554  s. 

San  Francisco.     See  Mexican  Lands. 
action  to  quiet  title  lies  against 

p.  154,  §4387n 

legislature  may  pass  general  law  affect- 
ing charter  of  without  city's  con- 
sent   p.  159,  §  4409  n. 

San    Joaquin    River.      See    Water- 
courses. 
San  Jose,  justices  of,   jurisdiction  over 

pnliHc  offenses p.  345,  §  lion. 

Santa  Barbara,  incorporation  of  . .  .p.  555  s. 
School  lands.     See  Public  Lands. 

School  of  industry,  escape p.  560  s. 

commitment  to p.  558  s. 

dismissal p.  559  s. 

establishment,  maintenance,  and  man- 
agement  , p.  557  8. 

officers pp.  557  s. ,  558  s. 

powers  of  board   p.  557  3. 

transfer  to  from  state  prison p.  560  s. 

School  of  reform,  committal  to p.  561  s. 

dismissal p.  561  s. 

escapes p.  561  s. 

establishment  ....    p.  561  a. 

managemement  and  board  of  trustees 

p.  561  s. 

Schools.     See    Board    of    Educvfion; 
ScuooL  OF  Industry;  School  of 
Reform;  Superintendent  of  Pub- 
lic Instruction. 
apportionment  of  school  fund3,districts, 

wlien  not  entitled  to p.  48,  §  1859 

apportionment    of    state    and    county 

school  funds p.  48,  §  18.58 

bonds,  unsold,  disposition  of. .   p.  49,  §  1889 
bonds,  issuing  of,  election  to  determine 

question  of P-  49,  §  1880 

census  marshals,  compensation  of 

p.  40,  §  1639 

census  marslial,  powers  and   duties  of 

p.  40,  §  1G3G 

children  may  attend  in  school  out    of 

their  district,  when p.  39,  §  1625 

certificate,  issuance  of,  wlien  a  misde- 
meanor   .p.  48,  §  1869 

certificates,  renewal  and  revocation  of 

p.  46,  gi5  J776,  1792 

certificates    may    be   granted   without 

examination,  when.  .p.  45,  §,^  1775,  1792 
certificates,  to  whom  granted.  .  .p.  45,  §  1772 
clerk  of  district,  general  duties  of . . . . 

p.  40.  §  1650 

Chinese  children,  when  entitled  to  ad- 
mission  p.  41,  §  1662  u. 
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Schools,   clerk  of  district  must  provide 

supplies p.  40,  §  1651 

clerk  of  district  must  keep  school-house 

iu  repair p.  40,  §  1G51 

course  of  study p.  41,  g^  1GG3,  1G65 

county  board  of   education,  how  com- 
posed  p.  43,  §  1768 

meetings  of l?.  44,  §  ]  770 

vacancy  in,  how  filled p.  43,  §  1768 

quorum  in p.  43,  §  1768 

compensation  of P-  44,  §  1770 

powers  of p.  44,  §  1771 

districts,  formation  of  new p.  36,  §  1577 

duty  of   superintendent   on  petition 

for  change p.  36,  §  1578 

changing  boundary  of  old.. .  .p.  36,  §  1577 
educational   diploma,  teacher  entitled 

to,  when p.  27,  §  1503 

examinations 1^.  41,  §  1663 

how  conducted p.  45,  §  1773 

what  studies  required p.  45,  §  1772 

experienced  teachers  for  beginners .... 

p.  42,  §1687 

election  to  raise  funds,  trustees   may 

call p.  49,  §  1880 

fee  for  teacher's  certificate p.  35,  §  1565 

funds  needed,  how  computed.  ..p.  46,  §  1817 
funds   needed,    county  superintendent 

must  furnish  statement  of.  ..p.  46,  §  1817 
grammar     school    course     fund,    how 

raised p.  6,  §  444 

grading  of p.  41,  §  1663 

influencing  meml)ers  of  school  board  a 

felony p.  48,  §  1879 

instruction  in  deportment p.  42,  §  1667 

instruction,  branches  in p.  41,  §  1665 

library   fund,     warrant    against,    how 

drawn p.  43,  §  1712 

library  fund,  how  expended. . .  .p.  43,  §  1712 
normal,  trustees,  how  constituted .... 

p.  3,  §.354 

annual  report  of  principal p.  27,  §  1501 

trustees,  appointment  of p.  3,  §  354 

joint  meetings  of  trustees. . .  .p.  26,  §  1492 

object  of p.  24,  §  1487 

managed  by  board  of  trustees 

p.  25,  §  1488 

powers  and  duties  of  board  of  trus- 
tees  p.  25,  §  1489 

meetings  of  board  of  trustees 

p.  26,  §§  1490,  1491 

money,  how  drawn, p.  27,  §  1507 

times  of  meeting  of  trustees  must  be 

.     fixed  by  by-laws P-  26,  §  1491 

secretary,  duties  of j).  27,  §  1504 

secretary,  salary  of p.  27,  §  1504 

statutes  authorizing  trustees  to  im- 
prove walks p.  27,  §  1507  s. 

statutes  authorizing  trustees  to  con- 
struct manual   and   gymnasium 

building p.  27,  §  1507  s. 

trustees  may  appoint  secretary 

p.  27,  §  1504 

trustees    may    prescribe    course    of 

text-books p.  26,  §  1492 

trustees  may  issiie  deplomas.p.  27,  §  1503 
oaths,  school  officers  may  administer. . 

p.  48,  §  1873 

parties   in  proceeding   to   compel   ad- 
mission to -p.  355,  §  379  n. 

persons  to  be  admitted  to  scliools .... 

p.  39,  §1625 

parties  in  proceedings  to  compel   ad- 
mission to  school p.  41,  §  1632  n. 


Schools,  privilege  of  witness  in  prosecu- 
tion for  influencing  director. p.  48,  §  1879 

segregation  of  studica p.  42,  §  1669 

superintendents,  general  duties  of 

p.  33,  §  1543 

superintendent   of   public   instruction, 

duties  of p.  31,  §  1532 

stationery  niust  be  furnished  to  pupils 

p.  38,  §  1620 

superintendent,    forfeiture   for    failing 

to  report p.  35,  §  1.544 

superintendent,  compensation   and  al- 
lowance for  expenses p.  35,  §  1552 

superintendent,        apportionment       of 

scliool  funds p.  33,  §  1543 

teachers,  general  duties  of p.  42,  §  1696 

teachers,  ap^jeal  where  salary  is  with- 
held  p.  4.3,  §  1699 

text-books,  act  providing  for  compiling 

and  distributing p.  28,  §  1521  a. 

text-books,  statute  providing  vault  for 

..p.  29,  §  1521s. 

text-books,  duties  of  supervisors  to  pro- 
vide fund  for p.  29,  §  1521  s. 

text-books,  how  obtained. . .  .p.  29,  §  1521  s. 

text-books,  furnished  at  cost  of  print- 
ing  p.  29,  §  1521  a. 

time  to  report  children  between  five  and 

seventeen p.  33,  §  1533 

trustees,  election  of,  when  and  where 

held p.  37,  §  1593 

general  powers  of p.  37,  §  1617 

vacancies  in  board,  how  caused 

p.  37,  §  1614 

term  of p.  37,  §§  1593,  1613 

number  of p.  37,  §  1593 

warrant  is  not  negotiable,  .p.  326,  §  3095  n. 

warrant   drawn  by  two  trustees  only, 

when  void p.  39,  §  1617  n. 

Secretary  of  governor,  salary  of 

p.  4,  §§  385,  386 

of  supreme  court,  salary  of p.  15,  §  739 

Secretary    of   state,   actions  against, 

limitations  of p.  6,  §  416  u. 

limitation  of  action  to  account  against 

p.  352,  §  345  n. 

Seduction,  intermarriage  of  parties,  ef- 
fect of p.  460,  §  269 

prior   judgment  against  infant  no  bar, 

when p.  354,  §  373  n. 

seduction  under  promise  of  marriage, 

punishment  for p.  460,  §  268 

Self-defense.     See  Homicide. 

Senators.     See  Offickks. 

Sentence,  assault  with  deadly  weapon  . 

p.  458,  §  245  u. 

assault p.  457,  §  241  n. 

assault  to  rob,  with  prior  conviction . . 

p.  469,  §  666  n. 

burglary p.  463,  §  461  n. 

embezzlement p.  465,  §  503  n. 

excessiveness  of p.  455,  §  190  n. 

house  of  correction p.  486,  §  1573  n. 

judgment  must  conform  to  verdict. . . . 

p.  4S1,  §  1207  n. 

larceny p.  464,  §  490  u. 

larceny  where  there  are  prior  convic- 
tions   p.  469,  §  067  n. 

nuisance  injurious  to  health 

p.  345,  §  115  n. ;  p.  461,  §  377  n. 

probationary  treatment  of  juvenile  of- 
fenders  p.  4*34,  §  1388  n. 

pronouncing  judgment p.  4S1,  §  1200  u. 

robbery p.  457,  §  213  a. 
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Sentence,  seduction p.  4G0,  §  2GS 

Servitudes.     Sec  Easements. 
Sewers.     See  Highways. 

construction  of pp.  1G2,  170,  §  4409  s. 

Sheriffs.     See    Assignments   for    the 
Benefit    of  Creditors;    Execu- 
tions. 
compensation  for  conveyance  of  prison- 
ers and  insane p.  149,  §  4192  s. 

compensation  for  transportation  of  in- 
sane   p.  149,  §  4176  n. 

indemnity  bond,  discharge  of   sureties 

on p.  319,  §2778n. 

bond  of,  action  on,  when  accrues. . . 

p.  319,  §2778n. 

parol  agreement  of,  when  sufGcient. 

p.  319,  §2794n. 

justification  under  process,  .p.  149,  §4187  u. 
Lassen   County,  order  of  court   neces- 
sary before  fees  allowed. p.  148,  §  4176  u. 

mileage,  fees  for p.  149,  §  4176  n. 

remedy  of    to   recover   for  meals  fur- 
nished prisoners p.  148,  §  4176  n. 

refusal  to  pay  over  money,  .p.  149,  §  4181  n. 
Sheriffs'  deeds.     See  Executions. 
Sheep-commissioner.     See  Animals. 
Ship,   partnership    in,  what  constitutes 

p.  313,  §2396 

Siskiyou  County,  boundaries  of 

p.  140,  §3913n. 

Slander  and  libel,  action  for,  pleading 

and  evidence p.  250,  §§  45  n.,  46  n. 

costs,  failure  to  file  undertaking  for  in 

action  for  libel p.  250,  §  45  n. 

criminal  libel.     See  Libel. 

damages p.  250,  §  46  n. 

declarations    of    third    person   as    evi- 
dence  p.  441,  §  1822  n. 

language   presumed    to  be    malicious, 

when p.  250,  §  45  n. 

persons   injured  must  sue  alone 

p.  363,  §460n. 

privileged  communication. . .  .p.  251,  §  47  n. 
several  persons  injured  by  same  libel, 

each  must  sue  alone ....  .p.  250,  §  45  n. 

title,  slander  of p.  251,  §  46  n. 

variance,  what  is  not p.  363,  §  460  n. 

what  publications  are  libelous 

p.  249,  §45n. 

words  actionable  per  se 

p.  250,  §§  45  n.,  46  n. 

Soldiers    and    sailors,    army   nurses, 

home  for p.  571  s. 

burial  of  indigent  soldiers  and  sailors . . 

p.  574  s. 

Grand  Army,  unlawfully  wearing  badge 

of •••:••. p.  574  s. 

veterans'  home,  appropriation  for  sup- 
port of  indigent  residents  of . .  .p.  574  s. 
appropriation  for  additional  cottage 

p.  574  3. 

establishing  at  Yountville p.  570  s. 

management  of p.  570  s. 

state  treasury  to  receive  moneys  of . . 

p.  570  s. 

widows  .and  orphans,  home  for p.  57 1  s. 

widows,  orplian.s,  and  nurses,  home  for, 

management  of p.  571  s. 

Spanish  grants.    See  Mexican  Lands. 
Specific    performance,    agent's     con- 
tract, enforcement  after  principal's 

death p.  331,  §  3391  n. 

agreement  to  purchase  at  foreclosure 

sale p.  331,  §  3390  n. 


Specific  performance,  complaint  in  ac- 
tion to  enforce  covenant  to  furnish 
full  and  abundant  water  right. . . . 
p.  331,  §33S4n. 

complaint   need   not  aver  contract  to 

be  written p.  .331,  §  3392  n. 

consideration,  want  of,  when  bars .... 

p.  331,  §3391  n. 

contract     by     father     to     convey     to 

daughter p.  331,  3390  n, 

contract  for  indemnity p.  331,  §  3390  n, 

contract  must  be  definite  and  certain 

p.  331,  §3390n. 

contract  to  purchase  at  foreclosure  sale 

p.  390,  §  720  n. 

costs p.  406,  §  1024  n. 

decree  of  against  executor.^  docs   not 

bind  heirs,  when p.  432,  §  1597  n. 

delay,  when  bars p.  331,  §  3392  n. 

discretion  of  court  to  refuse,  of  contract 

good  at  law p.  3.30,  §  3384  n. 

false  representations  as  a  defense  to.  . . 

p.  331,  §3391  n. 

inadequacy  of  consideration,  waiver  of 

right  to  object  to p.  331,  §  3390  n. 

lease  with  privilege  to  purchase,  when 

not  enforced p.  331 ,  §  3391  n. 

limitation  of  suit  for p.  351,  §  337  n. 

parol  contract  for  sale  of  land,  when  en- 
forced   p.  330,  §  3384  n. 

right  of  plaintiflf  as  to  the  specific  thing 

p.  331,  §3386n. 

part    performance,    acts    constituting 

must  be  clearly  stated,  p.  331,  §  3392  n, 

refused  where  contract  alleged  and  con- 
tract found  by  court  differ 

p.  331,  §3390n, 

undertaking  on  appeal  in  suit  for 

p.  396,  §945n. 

State  board  of  education.    See  Board 

OF  Education. 
State  capitol,  acts  for  improvement  of. 

p.  4,  §  412  s. 

special     policemen     for    state    capitol 

grounds p.  6,  §  425 

statute  providing   for  employment  of 

permanent  employees p.  6,  §  425  s. 

State  mineral  cabinet,  appropriation 
for  management  and  protection . . . 

p.  576  s. 

State  prison.  See  School  of  Industry; 
School  of  Reform. 

Folsom,  electric  plant  for. .  .p.  485,  §  1573  s. 

Folsom,  utilizing  American  River 

p.  485,  §  1573  8. 

San  Quentin,  act  for  purchase  and  man- 
ufacture of  jute p.  458,  §  1573  s. 

improvements  and  repairs  of 

p.  485,  §  1573  8. 

regulation  and  government  of   

p.  486,  §  1573  8. 

building  for  accommodation  of  insane 

p.  485,  §  1573  8. 

purchase  of  adjacent  lands 

p.  486,  §  1573  8. 

State  printing-office,  act  to  improve 

and  strcngtlien p.  4,  §  520  s. 

State    treasurer,  report  to  controller 
of  money  paid  to  by  harbor  com- 
missioners. ..p.  78,  §  2530;  p.  90,  §  2586 
State  University.     See  Public  Lands; 

University  of  Californi.v. 
Statutes.     See  Codes. 

amending  section  of  code. .  .p.  122,  §  3481  n. 
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Statutes,  construction  of  where  two  con- 
flict  ,- p.  2,  §327  n. 

failure  to  enter  amendment  at  large  iu 

the  journals,  effect  of .  .p.  159,  §  4409  n. 

repeal p.  249,  §  20  n. 

repeal  by  implication  not  favored .... 

p.   ISO,  §  4504  n.;  p.  2,  §  327  n. 

subsequent  act  repeals  former,  when. . 

p.  2,  §329n. 

taking  effect  of p.  2,  §  323  n. 

when  not  retroactive p.  2,  §  235  u. 

Statute    of    frauds,  agreement  to  sell 

horseSjWhen  void  under,  p.  302,  §  1624  n. 
oral   agreement  for  relief  of  mortgage 

isvoid p.  323,  §2938 n. 

agreement  not  to  be  performed  within 

year p.  302,  §  1024  n. 

agreement  to  pay  another's  debt 

p.  302,  §1624n. 

boundaries,  parol  agreement  as  to ... . 

p.  302,  §  1624  n. 

contract   to   purchase    and    sell   stock 

need  not  be  written.  .  .  .p.  302,  §  1624  n. 
constructive  trusts  not  within 

p.  302,  §1624n. 

finding  of p.  302,  §  1G24  n. 

lease  not  void  under,  when.  .p.  302,  §  1624  n. 
oral  contract  for  sale,  when  void  under 

p.  304,  §  1729  n. 

parol  agreements  concerning  laud 

p.  302,  §  1024  n. 

parol  gift  of  land p.  277,  §  1147  n. 

part  performance p.  446,  §  1971  n. 

part  performance  of  parol  contract  for 

sale  of  land,  what  sufficient 

p.  330,  §3384  n. 

pleading  of p.  302,  §  1624  n. 

sale  of  real  estate  on  commission 

p.  302,  §  1624  n. 

waiver  of p.  302,  §  1624  n. 

Statute  of  limitations.     See  Adverse 

PossEssiox;    Estates    of    Dece- 
dents. 

trespass p.  390,  §  733  n. 

absence,  effect  of p.  351,  328  n. 

account p.  352,  §  344  n. 

acknowledgment,  oral  statement  of  ac- 
count not  barred,  effect  of 

p.  353,  §360n. 

letters,  when  a  sufficient,  .p.  333,  §  3429  n. 
oral  statement  of  barred  account  will 

not  revive  debt p.  353,  §  360  n. 

subscription  not  necessary  to 

p.  353,  §360n. 

action  for  assessment  of  stock  .p.  259,  §  331  n. 
action  to  compel  transfer  of  stock  sold 

for  assessment,  when  barred 

p.  259,  §347n. 

action  to  enforce   liability  of   city   for 

street  improvement,  limitation  of 

p.  161,  §4409n. 

action  to  reform  deed p.  352,  §  338  n. 

agreement  to  arbitrate,  effect  of  on ... . 

p.  353,  §  360  n. 

amendment  to  answer,  setting  up,  when 

proper p.  363,  §  458  n. 

appeal,  running  of  during. .  .p.  353,  §  355  n. 
attorney,    action    against    to     enforce 

trust....  p.  353,  §  348  n, 

attorney,  negligence  of p.  352,  §  339  n. 

defense,  how  pleaded,  generally 

p.  363,  §458n. 

defense  of  must  be  taken  advantage  of 

p.  363,  §  458  n. 


Statute    of    limitations,     delinquent 

taxes,  action  to  recover 

... . .  .p.  136,  §  3765  n.;  p.  352,  §  343  n. 

disability  of  heir  or  devisee  does  not 

stop  running,  when p.  ,353,  §  352  n. 

equity,  limitations  in p.  352,  §  343  n. 

executor,  bar  of  bars  heir.. .  .p.  353,  §  352  n. 

findings  on  plea  of p.  378,  §  633  n. 

foreign  judgment p.  354,  §  361  n. 

fraud p.  352,  §  338  n. 

implied  trust p.  352,  §  343  n. 

infancy,  effect  of p.  351,  §  328  n. 

interest  coupons p.  351,  §  337  n. 

malicious  suing    out  of    attachment . . 

p.  352,  §339n. 

maliciously   burning   building 

p.  351,  §338n. 

mortgagor's  right  of  redemption 

p.  353,  §346n. 

may   be    taken    advantage    of    by    de- 
murrer, when p.  363,  §  458  n. 

officers,     action     against     for     public 

moneys. p.  352,  §§  338  n.,  339  n.,  345  n, 

parol    agreement    to    extend    time    of 

payment p.  353,  §  360  n. 

partnership   accounting,    when   barred 

by p.  314,  §2412n. 

partners,   statute,  when  begins  to  run 

between p.  315,  §  2450  n. 

presumption  against  bar  of 

p.  349,  §321n. 

promissory  note p.  351,  §  337  n. 

purchaser  at  execution  sale . .  .p.  349,  §  318  n. 

running      of      against      purchaser     of 

swamp-land p.  349,  §  321  n. 

running  of,  in  action  on  loan. p.  352,  §  339  n. 

specific     performance,    suit    for 

p.  351,  §337n. 

stockholder's  liability p.  353,  §  359  n. 

torts p.  351,  §338n. 

undertaking p.  351,  §  337  n. 

when  commences  to  run  against  ai;ditor 

for  fees p.  150,  §  4245  n. 

Stenographers,  act  regulating  salary  is 

void p.  348,  §  274-n. 

of  supreme  court,  salary  of p.  15,  §  739 

Stock  and  exchange  board,    nature 

of  and  right  of  mei7ibers.p.  268,  §  599  n. 
Stock.     See  Corporations;  Pledges. 

apparent  ownership  of p.  325,  §  2991  n. 

contract  to  buy  and  sell  need  not  be 

written p.  302,  §  1624  n. 

restraining  sale  for  assessment 

, p.  332,  §3423n. 

Stockton,  canal  in,  for  sanitary  purpose 

, p.  577  s. 

Streets.     See  Dedication;  Highways. 

extending,  power  of  harbor  commission- 
ers for  San  Diego p.  88,  §  2580 

Subpcena.     See  Witnesses. 
Summons.     See  Process. 

appearance,  effect  of  to  dispense  with . . 

p.  406,  §  1014  n. 

Sundays.     See  Holidays. 

Superior  court,  acts  increasing  number 

,       of  judges  in  various  counties 

pp.  342  et  seq.,  §  66  s. 

ad  damnum  clause  of  complaint  deter- 
mines jurisdiction p.  345,  §  76  n. 

appointment  of  judge  to  sit  in  another 

county p.  346,  §  160  a. 

claim  for  less  than  three   hundred  dol- 
lars  p.  345,  §76n. 

disqualification  of  judge p.  346,  §  170  n. 
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Superior  court,  judge  acting  in  another 

county p.  344,  §  71  n. 

salary  of  judges p.  14,  §  737 

Superintendent  of  public  instruc- 
tion, salary  of  deputy P-  7,  §  514. 

Supervisors.  See  Highways;  Jails; 
Licenses;  Mandamus;  Municipal 
Corporations;  Ordinances. 

action  against  for  paying  illegal  claims 

p.  146,  §4045n. 

power  to  contract  for  debt  due  county 

p.  147,  §4046n. 

presenting  fraudulent  claim  to. p.  451,  §  72  n. 

restraining  auditing  of  illegal  claims  . . 

p.  332,  §3423n. 

Supplemental  answer.     See   Plead- 
ing AND  Practice. 
Supplemental  complaint.  See  Claim 
AND    Delivery;    Pleading    and 
Practice. 

setting  up  new  cause  of  action,  p.  251,  §  90  n. 
Supplementary  proceedings,    inter- 
pleader on p.  387,  §  720  n. 

not  a  new  action p.  387,  §  720  n. 

order  of  examination p.  387,  §  714  n. 

Supreme  court  alwaj^s  open  for  busi- 
ness  p.  346,  §  134  s. 

commissioners  of,  act  to  appoint 

p.  341,  §40  3. 

jurisdiction  of  on  appeal  from  police 

court p.  342,  §  52  n. 

on  criminal  appeal p.  481,  §  1235  n. 

on  appeal  from  misdemeanor 

p.  481,  §  1235  n.;  p.  482,  §  1237  n. 

original  application  for  mandamus  not 

entertained p.  342,  §  51  n. 

preference   given   probate   proceedings 

on  calendar p.  342,  §  57  n. 

refusal  to  pay  warrant  for  expenses  of 

p.  342,  §47n. 

restraining  action  on  bond  given  on 
issuing  of  restraining  order  pend- 
ing appeal p.  3G7,  §  527  n. 

Supreme    court   reporter.      See    Re- 
porter. 
Suretyship,  action  and  judgment  against 
sureties  in  less  than  penal  sum. . . . 
p.  16,  §  956 

attachment,    sureties  on,    liabilities  of 

p.  370,  §552n. 

changing  terms  of  contract .  p.  320,  §  2840  n. 

concealment  by  obligee,  when  exoner- 
ates sureties p.  320,  §  2840  n. 

contribution  between  sureties 

p.  321,  §  2848  n. 

corporations  as  sole  surety 

p.  16,  §  955;  p.  320,  §  2831  n^ 

corporation  as  surety p.  407,  §  1056 

deatli  of  principal  after  action  brought 

p.  320,  §2840  n. 

default  of  secretary  of  building  associa- 
tions, liability  of  surety  .p.  320,  §  2836  n. 

demand  of  sureties  must  be  made  before 

action p.  320,  2836  n. 

justification  of p.  15,  §  955 

liability  where  one  surety  did  not  sign 
and  no  sum  mentioned  as  to  an- 
other   p.  17,  §  967  n. 

liability  where  they  sign  without  con- 
dition   p.  17,  §  967  n. 

liability  of  sureties  in  less  than  penal 

sum p.  16,  §  956 

may  become  liable  for  less  than  penal 

sum,  when p.  16,  §  956 


Sxiretyship,  member  of  board  of  super- 
visors as  surety p.  16,  §  955 

mistake  in  drawing  bond ...  p.  320,  §  2830  n. 
recourse  against  principal,  .p.  320,  §  2847  n. 

release  of  co-surety p.  320,  §  2840  n, 

of  one  surety p.  320,  §  2840  n. 

responsibility  of  after  expiration  of  term 

p.  10,  §  959  n. 

successive  bonds  on,  liability  of  where 

defalcation p.  17,  967  n. 

Surgeons.  See  Physicians. 
Surprise.  See  New  Trial. 
Surveyor- general,  traveling  expenses 

of p.  6,  §470  n. 

Survivorship,  presumption  of 

p.  446,  §  1963  n. 

Swamp  and  overflowed  lands.     See 
Parties. 
agreement  to  purchase  for  benefit  of 

third  person  is  void. . .  .p.  115,  §  3443  n. 

application  for  purchase p.  115,  §  3443  n. 

certificate  gives  color  of  title 

p.  349,  §321  n. 

contest,  proceedings  on p.  115,  §  3443  n. 

contest,  party  having  no  right  to  pur- 
chase may  contest p.  115,  §  3443  n. 

defendant  may  show  land  to  be,  in  de- 
fense to  patent p.  115,  §  3440  n. 

drainage,  payment   of  claims  incurred 

under  act  to  promote. .  .p.  116,  §  3446  s. 
drainage  and  navigation  of  Sacramento 
and  San  Joaquin  rivers,  improve- 
ment of p.  116,  §  3446  s. 

exception  of  certain  lands  from  provis- 
ions of  statutes  concerning,  p.  123,  §3438 
granted  by  act   of   Congress   to   each 

state .  .p.  115,  §  3440  n. 

irrigation,  act  to  promote  system  of . . . 

p.  116,  §  3446  s. 

levee    district    No.     1,    boundary    of, 
strengthening  and  repairing  of . . . . 

p.  123,  §3490  8. 

overflow,  act  to  protect  lands  from .... 

p.  116,  §  3446  s. 

patent  for,  when  void p.  115,  §  3441  n, 

plat    is  not  representation  that  lands 

are,  when p.  115,  §  3440  n. 

plat  of,  conclusiveness  of  on   approval 

p.  115,  §3440n. 

reclamation    districts    organized   prior 
to  code,  setting  apart  new  district 

in p.  122,  §  34S1  n. 

action  to  dissolve  for  non-user  of  its 

corpoi-ate  power p.  124,  §  3493 

assessment,  action  for  delinquent.  . . 

p.  121,  §3466n. 

assessment,  additional. .  .p.  120,  §  3456  n. 
assessment,  description  of   land   as- 
sessed   p.  120,  §  34G1  n. 

assessment,  dollar-mark,  omission  of, 

when  immaterial p.  120,  §  3461  n. 

assessment,  generall}' p.  120,  §  3456  n.' 

assessment,  omission  of  laud 

p.  120,  §34G0n. 

assessment,  paj'ment  of.   p.  121,  §  3465  n. 
assessment,  tender  of  warrxxnt  of  dis- 
trict in  payment ii.  121,  §  3405  n. 

assessments j).  123,  §  3492 

by-laws  for  government  of,  adoption 

of p.  119,  §3452 

commissioners,  failure  of   to  comply 

with  statutes,  effect  of.. p.  120,  §  3454  n. 
commissioners,  oath  of,  to  make  as- 
sessments   p.  120,  §  3454 
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Swamp  and  overflowed  lands,  rec- 
lamation districts,  deviation  from 

plans p.  121,  §  3467  n. 

election  of  trustees p.  119,  §  3453 

evidence  of  benefit  to  land  not  admis- 
sible in  action  to  enforce  assess- 
ment  p.  116,  §  3449  n. 

formation  of 

p.  115,  §  3446  n.;  p.  123,  §  3492 

land  in  different  counties  may  be  em- 
braced in p.  119,  §  3448  n. 

levee,  right  to  erect  and  maintain. . . 

p.  121,  §3471n. 

may  be  united,  consolidated,  and  re- 
organized  p.  123,  §  3489  n. 

powers  of  supervisors  on  hearing  pe- 
tition for p.  119,  §3449n. 

reorganization  of p.  121,  §  3478  n.; 

p.  122,  §  3481  n.;  p.  123,  §  3489  n. 

trustees,  powers  and  duties  of 

p.  119,  §§  3453,  3454 

viewing  land  in  making  assessment. 

p.  120,  §3456n. 

segregation  of p.  115,  3441  n. 

statute     of     limitations,     running    of 

against  purchaser p.  349,  §  321  n. 

tide-lands.     See  Humboldt  Bay. 
woman,  application  for  purchase  by. . . 

p.  115,  §3444  n. 

Taxation.      See   Executors  and  Ad- 
ministrators; License. 

agricultural  land  in  city  limits 

p.  130,§3607n. 

assessment,  act  authorizing  after  time 
within  which  board  of  equalization 

can  meet p.  135,  §  3713  n. 

court  cannot  modify,  when 

p.  132,  §  3632  n. 

description  of  land p.  132,  §  3650  n. 

dollar-mark,  effect  of  abbreviation  of 

p.  132,  §3650n. 

how  and  to  whom  made.  .p.  132,  §  3628  n. 

mistake  in  name  of  owner 

p.  132,  §3650n. 

mortgage,    assessment  of,   when  an 

assessment  of  real  estate 

p.  132,  §3650  n. 

not  made  to  true  owner,  .p.  132,  §  3628  n. 

railroads,  assessment  of p.  133,  §3665 

time  of p.  132,  §  3652  n. 

to  agent  of  corporation,  not  enforce- 
able against  corporation 

p.  132,  §3650n. 

town,  lots  how  assessed. .  .p.  132,  §  3650  n. 

board  of  equalization,  meeting  of 

p.  133,  §3665 

office  for p.  134,  §  3702 

raising  or  lowering  assessment 

p.  134,  §3674  n. 

traveling  expenses  of p.  134,  §  3702  n. 

tax  levy  for  state  purposes,  .p.  134,  §  3713 
X»llector,  limitation  of  action  against 

for  public  moneys p.  352,  §  339  n. 

county  taxes,  where  paid p.  136,  §  3748 

"credits,"  definition  of p.  131,  §3617 

"  debts,"  definition  of p.  131,  §  3617 

deed,  execution  of,  when  restrained.  . . 

p.  136,  §  3770  n.;  p.  137,  §  3785  n. 

gives  color  of  title p.  349,  §  321 

recitals  in p.  137,  §  3786  n. 

void,  entry  under  as  color  of  title . . . 

; p.  350,  §  322  n. 

void,  not  admissible  to  support  ad- 
verse possession,  when. p.  137,  §  3785  n. 


Taxation,  deed,  when  void.  .p.  137,  §  3785  n. 

delinquent  taxes,  action  for.. p.  136,  §  3765  n. 

evidence  in  action  for. . .  .p.  136,  §  3705  n. 

form  of  complaint p.  1.36,  §  3765  n. 

interest p.  137,  §  3808  n. 

judgment  in  action  for. .  .p.  136,  §  3705  n. 

limitation  of  action  for p.  352,  §  343  n. 

time  of  delinquency  must  l3e  fixed. . 

p.  136,  §3756n. 

discretion  of    assessor    cannot   be  re- 
viewed  p.   138,  §  3820  n. 

fees  of  tax  collector p.  136,  §  3  n. 

foreign  insurance  company,  law  taxing, 

when  unconstitutional. .  .p.  13,  §  622  n. 

fruit-trees p.  1.30,  §  3607  n. 

"  growing  crops,"  definition  of 

p.  131,  §3617 

illegally  collected  taxes,  mandamus  to 

compel  repayment p.  137,  §  3804  n. 

no  action  lies  to  recover,  .p.  137,  §  3804  n. 

to  be  refunded : p.  137,  §  3804 

improvements,  definition  of.  ..p.  130,  §3617 

erected  by  lessee p.  130,  §  3607  n. 

levy  for  state  purposes p.  134,  §  3713 

omission  of  word  "cents"  from  does 

not  invalidate p.  135,  §  3713  n. 

mandamus  to  compel  treasurer  to  re- 
ceive money  received  by  attorney- 
general  on  account  ...  .p.  138,  §  3865  n. 
mortgages. p.  130,  §  3607  n.;  p.  132,  §  3627  n. 

personal  property,  definition  of 

p.  130,  §3617n. 

"property,"  what  includes p.  130,  §  3617 

purchase  of  land  sold  to  state  for  taxes 

p.  138,  §3818 

real  estate,  definition  of p.  130,  §  3617 

revenue  act  of  1861,  how  far  repealed 

p.  1,  §  18  n. 

sale,  excessive,  is  void p.  136,  §  3771  n. 

illegal  charges  invalidate. p.  136,  §  3770  n. 
preferred  purchasers  for  lands  sold  to 

state  for  taxes p.  138,  §  3818 

time  and  place  of p.  136,  §  3768 

to  highest  bidder,  when  void 

p.  136,  §3771n. 

San  Francisco,  taxes  in,  where  paid . . 

p.  135,  §  3747 

statement p.  132,  §  3629  n. 

failure  to  return 

p.  132,  §  3629  n.;  134,  §  3674  n. 

superintendent  of    mining   company 

may  be  required  to  make 

p.  132,  §  3629  n. 

warehousman  may  be  required  to  give 

of  property  in  his  possession 

p.  132,  §3629n. 

"value,"  and  "  full  cash  value,"  defini- 
tion of p.  131,  §  3617 

Telegraph,  companies,  liabilities 

p.  266,  §536n. 

are  not  common  carriers p.  266,  §  536  n. 

Tenant  at  will,  tenant  holding  over  is 

not p.  306,  §  1945  n. 

Tenant  for  life,  conveyance  by 

p.  277,  §1108n. 

Tenants.     See  Landlord  and  Tenant. 
Tender,  insufficient  amount,  p.  449,  §  2076  n. 
of  amount  due  on  pledge. .  .p.  325,  §  3001  n. 

Terms  of  court  abolished p.  344,  §  73  n. 

Tide-lands.     See  Humboldt  Bay. 
Time.     See  Certiorari. 

extension  of p.  406,  §  1054  and  n. 

Title.     See  Forcible  Entry  and  Un- 
lawful Detainee, 
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Title,  slander  of p.  251 ,  §  46  n. 

Title     insurance    companies,     divi- 
dends  p.  263,  §432 

surplus  funds p.  263,  §  432 

Tolls.     See  Turnpike  CoRroRATioNS. 

excessive,  failure  of  pupervisors  to  fix 

rate,  effect  of  on  liability  for 

p.  104,  §2814n, 

excessive,  penalty  for  collecting 

p.  104,  §2814n. 

jurisdiction  of  action  to  recover  penalty 

for  excessive p.  345,  §  112  n. 

transfer  of  franchise  to  collect  toll  .... 

p.  104,  §2782  n. 

Torts.     See  Damages. 
Trade-marks,   filing   necessary   to   ex- 
clusive use 

p.  108,  §  3197  n. ;  p.  275,  §  991  n. 

"German   Sweet   Chocolate  "will   be 

protected p.  108,  §  3193  n. 

name  or  particular  mark  used  in  busi- 
ness cannot  be  used  by  another. . . 
p.  108,  §3196  n. 

protection  of p.  275,  §  991  n. 

trade  unions,  president  of  to  prosecute 
for  protection  of  trade-mark  used 
by p.  108,  §3201 

trade  union,  right  of  to  use p.  108,  §  3200 

Trade  unions.     See  Trade-marks. 
Transcript.     See  Appeals. 
Transfer.    See  Venue. 
Treasurers.     See  Mandamus. 

countj%    county  government  bill   does 

not  effect  compensation 

p.  115,  §3428n. 

deposit  with,  by  clerk  of  court 

p.  148,  §  4144  n. 

duty  to  receive  deposit  from  court-room 

clerk p.  341,  §  18  n. 

receiving  money  collected  by  attorney- 
general  on  account p.  138,  §  3865  n. 

salary  of   deputy   state  treasurer  and 

book-keeper p.  6,  §  456 

Trespass.     See  Husband  and  Wife. 

by  animals p.  390,  §  733  n. 

damages p.  391,  §  733  n. 

devisee  in  possession  may  maintain .... 

p.  391,  §733n. 

devisee  may  maintain  in  her  own  name 

p.  425,  §  1452  n. 

pleading...... ....p.  391,  §  733  n. 

railroad,  liability  of,  for  injury  to  tres- 
passer on  track p.  265,  §  486  n. 

restraining.. p.  332,  §  3423  n.;  p.  367,  §  526  u. 

statute  of  limitations,  when  bars  action 

for  trespassing  animals. .  .p.  390,  §  733  n. 

tenant  for  years,  right  of  to  maintain 

p.  391,  §733  n. 

Trover,  findings  in  action  for  conversion 

of  building p.  377,  §  633  n. 

Trusts,  action  to  enforce p.  310,  §  2219  n. 

agent,  one  assuming  to  be,  when  liable 

as  trustee p.  313,  §  2355  u. 

appeal  from  decree  settling  account  of 

........p.  437,  §  1701 

assignee  may  enforce  in  his  own  name 

1).  310,  §2219n. 

compensation  of  trustee 

...... .  .p.  310,  §  2274  n.;  p.  437,  §  1700 

complaint   in  action  to  enforce,  when 

demurrable p.  310,  §  2224  u. 

constructive,    not   within    statute    of 

frauds p.  302,  §  1024  n. 

deeds  of  trust p.  321,  §  2924  n. 


Trusts,  express  trust  in  personalty  may 

be  created  without  writing 

p.  274,  §852n. 

implied,  limitation  of  action  on 

p.  352,  §343n, 

legal  title  to  land,  when  held  in  trust. 

p.  310,  §2224n. 

mining  claim,  trustee  obtaining  patent 

in  his  own  name p.  310,  §  2224  n. 

oral  contract  to  purchase  realty  to  hold 

in  trust,  validity  of ]).  274,  s  852  n. 

oral  trusts p.  274,  §  852  n. 

parties  in  action  to  enforce 

p.  310,  §  2224  n. ;  p.  355,  §  379  n. 

purchase  by  trustee p.  310,  §  2235  u. 

real   party  in  interest  to  sue  on  trust 

p.  354,  §.367n. 

resulting p.  274,  §  853  n. 

revocation  and  cancellation  of  trust. . . 

p.  311,  §2280n. 

right  of  trustee  to  sue p.  354,  §  309  n. 

settlement  of  accounts  of  trustees  after 

distribution  of  estates. . .  .p.  436,  §  1699 
venue  of  action  for  settlement  of  trust 

p.  356,  §392n. 

where  property  obtained  by  fraud .... 

p.  310,  §  2224  n. 

Turnpike  corporations,  demand  and 

receipt  of  excessive  tolls. p.  266,  §  514  n. 
transfer  of  franchise  to  collect  tolls. . . . 

p.  266,  §515n. 

Undertakings.     See  Bonds. 
Undue  influence.     See  Fraud. 
Unincorporated  societies,  benevolent 
associations,     allowance     to     sick 

members p.  267,  §  599  n. 

assessments i).  267,  §  599  n. 

by-laws  bind  members p.  267,  §  599  n. 

churches,  election  of  vestrymen,  notice 

of p.  268,  §602n. 

incorporation  of j).  268,  §  604 

expulsion  and  suspension  of   members 

p.  267,  §  599  n. 

protection  of  property  rights  of  mem- 
bers   p.  267,  §  595  n. 

removal  of  officers,  rights  of  seceding 

members p.  268,  §  599  n. 

San  Francisco  Stock  Exchange  Board, 
nature  of,  and  rights  of  members 

p.  268,  §599n. 

subordinate  lodges,  rights  of  .p.  268,  §  599  n. 
United    States,    party   in    action    for 

funds  of ji.  355,  §  382  n. 

University  of  California,  act  provid- 
ing for  permanent  support  of 

p.  24,  §  1415  3. 

act  granting  regents    certain  land   and 

authorizing  exchange.  ..p.  129,  §  3533  s. 

actual  settler  on  land  of,  rights  of 

p.  130,  §3534n. 

affidavit  for  purchase  of  land  of 

p.  130,  §3534n. 

land  agent,  power  of  to  sell  lands  of. . 

p.  130,  §.3534n, 

lands  granted  state  for,  power  of  state 

over p.  1 30,  §  3533  n. 

mouey   of    in   state    treasury  may  be 

withdrawn p.  24,  §  1415  n. 

Unlawful    detainer.       See    Forcible 
Entry  and  Unlawful  Detainer. 
Vaccination.     See  Public  He.\x,tu. 

Vagrancy,  information p.  469,  §  647  n. 

Van  Ness  ordinance,  validity  of  se- 
lections under p.  155,  §  4408  n. 
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Variance.     See  Slander. 

action  for  conversion  of  stock,  variance, 

when  immaterial p.  3G4,  §  469  n. 

coverture,  evidence  of,  when  incompe- 
tent  p.  3G4,  §  469  n. 

immaterial,  when p.  363,  §  469  n. 

in  action  for  goods  injured  by  water. . 

p.  364,  §469n. 

time,  allegation  of p.  364,  §  469  n. 

when  immaterial p.  358,  §  407  n. 

Vendor  and  vendee,  adverse  possession 

p.  350,  §321  n. 

jurisdiction  of  justice  over  action  to  re- 
cover deposit p.  345,  §  112  n. 

lien,    indorsement   of    note   given    for 

price,  effect  of  on p.  326,  §  3047  n. 

nature  of p.  326,  §  3047  n. 

waived    by    recovery    of    judgment 
against  vendee p.  326,  §  3047  n. 

misrepresentations    as    to    matters   of 

opinion p.  303,  §  1689  n. 

Venue.     See  Criminal  Law;  Eminent 
Domain. 

actions  affecting  realty,  p.  356,  §  392  and  n. 

action  for  settlement  of  trust 

p.  356,  §392  n. 

action  to  set  aside  administrator's  sale 

p.  356,  §392n. 

affidavit  and  demand  for  change,  when 

must  be  filed p.  357,  §  396  n. 

affidavit  of  merits  on  motion  for  change 

p.  357,  §396n. 

appeal  from  order  refusing  change  .... 

, p.  402,  §963n. 

change  of,  convenience  of  witnesses . . . 

..p.  357,  §397n. 

change,  disqualification  of  judge 

p.  357,  §  397  n.;  p.  358,  §  398  n. 

change  of  an  account  of  change  of  resi- 
dence   p.  357,  395  n. 

change  of,  order  for,  may  be  set  aside 

p.  358,  §398n. 

changing  place  of  trial  of  action  for  vio- 
lation of  city  ordinance  .p.  393,  §  833  n. 

costs  on  change  of p.  358,  §  398  n. 

criminal  libel p.  459,  §  248  n. 

in  action  against  corporation,  p.  357,  §  395  n. 

in  action  for  damages  in  justice's  court 

p.  393,  §832n, 

in  action  to  abate  nuisance . .  p.  357,  §  392  n. 

in  action  to  condemn  land. .  .p.  357,  §  392  n. 

in  action  to  redeem  mortgage 

p.  356,  §392n. 

Verdict.     See    Criminal    Law;    Jury 

AND  Jurors;  New  Trial. 
Veterans.     See  Soldiers  and  Sailors. 
Vice-president,  electors   for,  when    to 

assemble p.  24,  §  1315 

Volunteers.     See  California  Volun- 
teers. 
Warehousemen,  constructive  possession 

of  goods  in,  what  is  not 

p.  305,  §  1852  n. 

liability  of p.  305,  §  1852  n. 

receipt  is  negotiable p.  326,  §  3095  n. 

Warranties.     See  Sales. 
Warrants.     See  Arrest. 

authorizes  taking  lottery-tickets  not  on 

person p.  485,  §  1523 

certiorari  to  review  action  on  issuing 

p.  485,  §  1526  n. 

liability  for  swearing  out. . .  .p.  485,  §  1523  n. 

search,  act  authorizing  is  valid 

p.  485,  §  1523  n. 


Waste,  damages  for,  on  foreclosure 

p.  390,  §732n. 

equitable  remedy  for  waste.. p.  274,  §  840  n. 

injunction  against p.  332,  §  3423  n. 

pleading  in  petition  for  injunction.  . . . 

p.  .368,  §527n. 

what  is p.  332,  §3423  n. 

Water  companies,  fraudulently  taking 

water  from  main 

p.  266,  §  549  n. ;  p.  465,  §  504  n. 

constructing  water-works,  act  authoriz- 
ing  p.  170,  §  4409  s. 

distributing  water  gratuitously,  action 

by  stockholders  for p.  266,  §  552  n. 

limiting  use  to  stockholders,  .p.  266,  §  549  n. 

right  to  shut  off  water p.  266,  §  549  n. 

right  to  exercise  right  of  eminent  do- 
main   p.  419,  §  1238  u. 

Watercourses.  See  Humboldt  Bay; 
Joinder  of  Actions;  Nuisances; 
Pilots. 

accretion,  deed  of  land  includes 

p.  275,  §  1014  n. 

act  aiithorizing  construction  of  water- 
works  p.  170,  §  4409  s. 

adverse  user  of  water p.  350,  §  321  n. 

approjjriator  of  water  flowing  through 

public  land p.  28.3,  §  1410  n. 

artificial    channel,    water    flowing   in, 

right  to,  when  absolute,  .p.  284,  1422  n. 

as  public  ways p.  66,  §  2348. 

board  of  water  commissioners,  powers 

of p.  284,  §  1422  n. 

bridges,  right  to  construct  over  navi- 
gable stream p.  66,  §  2348  n. 

bulkheads,  right  to  erect. .  .p.  284,  §  1422  n. 

Carquinez  Straits,  waters  of  are  public 

highway p.  66,  §  2348  n. 

damages  for  diversion  of  water,  p.  330,  3333  n. 

dams,  damages  from  overflow  of 

p.  284,  §  1422  n. 

debris,  right  to  empty  into  navigable 

stream p.  284,  §  1422  n. 

dissolving  injunction  restraining  use. . 

p.  369,  §532 

ditches  and  flumes,  act  for  protection 

of  owners p.  300,  §  1422  s. 

diversion,  action  for p.  284,  §  1422  n. 

diversion,  enjoining p.  284,  §  1422  n.; 

p.  332,  §  3423  n.;  p.  367,  §  526  n. 

diversion,  return  of  water. . .  .p.  283,  1413  n. 

diversion,  right  of  may  be  changed .... 

p.  283,  §  1412  n. 

diversion,  upper  owner  cannot  author- 
ize unlawful p.  284,  §  1422  n. 

diversion  of  surplus  during  high  water, 

effect  of p.  283,  §  1411  n, 

diversion,  prescriptive  right  of.  p.  284,  §  1422  u. 

drainage  and  navigation  of  Sacramento 
and  San  Joaquin  rivers,  improve- 
ment of p.  116,  §  3446  s. 

estoppel  of   riparian   owner   to   assert 

rights  from  executing  lease 

p.  284,  §  1422  n. 

examining  commission  of  rivers  and 
harbors,  appointment,  powers,  and 
compensation p.  67,  §  2348  a. 

irrigation  districts,  acts  for  formation 
of  and  for  distribution  of  water. . . 

p.  285,  §  1422  s. 

amendments  to  act  for  formation  of 

and  for  distribution  of  water 

p.  294,  §  1422  s.;  p.  295,  1422  s.; 

p.  297,  §  1422  s.;  p.  299,  §  1422  s. 
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Watercourses,  islands p.  270,  §  662  n. 

levees,  damage  from  overflow  of 

p.  284,  §  1422  n. 

navigable  stream,  ownership  of  bed . . . 

p.  270,  §662n. 

obstruction  of  navigable  stream  is  pub- 
lic nuisance p.  66,  §  2348  n. 

obstruction  to  navigation  of  San  Diego 

Bay p.  93,  §  2595 

percolating  water,  right  to.  .p.  283,  §  1410  n. 
pleading  in  action  to  restrain  diversion 

p.  368,  §527n. 

right  of  state  over p.  66,  §  2348  n. 

riparian  owners,  rights  and  liabilities 

of p.  284,  §  1422  n. 

riparian  proprietor  on  navigable  stream 
has  vested  right  of  access  to  stream 

p.  66,  §2348n. 

riparian  rights,  doctrine  of .  .p.  284,  §  1422  n. 

shore,  ownership  of p.  270,  §  662  n. 

speed  of  horses  and  vehicles  on  wharves 

p.  93,  §2596 

state,  right  of  not  limited  by  decisions 

respecting  public  lauds,  .p.  66,  §  2348  n. 
successive  appropriations. .  .p.  283,  §  1414  n. 
supervisors,  right  of  to  declare  innavi- 
gable streams  highways  for  floating 

timber p.  66,  §  2348  s. 

tide-lands.     See  Humboldt  Bay. 
ways.    See  Easements;  Highways. 
Wharves  and  wharfage,  moneys  col- 
lected as  wharfage  become  proper- 
ty of  state  immediately,  p.  104,  §  2916  n. 
speed  of  horses  and  vehicles  on. p.  93,  §  2596 

wharf,  when  a  nuisance   

....  p.  104,  §  2906  n.;  p.  338,  §  3480  n. 
Will,   tenant  at.     See    Landlord  and 

Tenant. 
Wills,  abatement  of  legacies. p.  283,  §  1362  n. 

advancements p.  281,  §  1309  n. 

bequest  of  ornaments  includes  jewelry . 

p.  282,  §  1325  n. 

bequest  of  money  absolutely,  to  be  dis- 
tributed at  certain  time,  nature  of 

p.  270,  §694n. 

bequest  of  partnership  interest 

p.  432,  §1585n. 

community   property,    when    not    dis- 
posed of  by  will ...... .p.  283,  §  1402  n. 

contest,  admission  of  evidence  of  age, 

when   ground   for  reversal 

p.  423,  §  1330  n. 

appeal  from  dismissal  of  jjetition  for 

revocation p.  423,  §  1 327  n. 

contestants  are  plaintiff's  and  have  af- 
firmative of  issue 

p.  374,  §  007  n.:  p.  423,  §  1312  n. 

failure  to  object  to  sufficiency  of  is- 
sues  p.  422,  §  1312  n. 

'•due  execution,"  charge  as  to,  when 

proper p.  422,  §  1312  n. 

erroneous    instruction    as    to   what 
constitutes  marriage.  ..p.  42.3,  §  1312  n. 

insanity p.  422,  §  1312  n. 

judgment   on  general  verdict,  when 

improper p.  423,  §  1.333  n. 

limitation  of  time  for. . .  .p.  423,  §  1333  ii. 
opposition  to  failure  of  proponent  to 

answer,  eO'cct  of p.  422,  §  1312  n. 

submitting  issues  that  are  repetitions 

of  others p.  423,  §  1312  n. 

testator's  declarations  as  to  unsound- 
ness and   undue  influence 

p.  422,  §  1312  n. 


Wills,  contest,  undue  influence  or  fraud. 

p.  422,  §  1312  n. 

verdict  in p.  423,  §  1314  n. 

determinable  life  estate,  husband  takes 

under  bequest,  when. .  .p.  282,  §  1345  n. 
execution  of  will,  legislature  may  pre- 
scribe formalities p.  281,  §  1276  n. 

fraudulent    destruction,    petition     for 

probate p.  423,  §  1338  n. 

holographic  wills p.  281,  §  1277  n. 

interest  on  legacy p.  283,  §  1368  n. 

legacies  charged  upon  land,  liability  of 

devisee p.  282,  §  1345  n. 

legacy,  when  payable p.  283,  §  1368  n. 

lost  will,  probate  of p.  4.32,  §  1338  n. 

mistake  in  name  in  bequest   to  chari- 
table corporation p.  282,  §  1340  n. 

part  payment  of  legacy p.  434,  §  1660  n. 

probate,  appeal   from   order  revoking, 

effect  of p.  423,  §  1331  n. 

averment  of p.  303,  §  454  n. 

petition  for  essential  averments  in. . . 

p.  422,  §1300n. 

provision  indefinitely  restraining  right 

of  alienation  void p.  270,  §  715  n. 

revocation  of 

p.  281,  §§  1292  n.,  1299  n.,  1308  n. 

conveyance,  when  not  a.  .p.  281,  §  1308  n. 

judgment  of  partial,  when  void 

p.  423,  §  1330  n. 

marriage  as p.  281,  §  1299  n. 

signing  of  testator's  name  by  witness . . 

., p.  281,  §  1276  n. 

specific  devise  not  chargeable  with  gen- 
eral legacy p.  283,  §  1345  n. 

uncertain  bequests  will  not  avoid .... 

p.  423,  §  1312  n. 

widow's  election p.  423,  §  1333  n. 

Wilmington,  repeal  of  acts  relating  to 

p.  577  s. 

Wines.     See  Adulteration. 
Witnesses.     See  Contempt;  Evidence. 
attendance  before  United    States  land 

officials,  mandamus  to  compel 

p.  446,  §  1986  n. 

bench-warrant  to  compel  attendance . . 

p.  449,  §2061n. 

credibility,  defendant  as  witness  in  his 

own  behalf p.  448,  §  2061  n. 

false  in  part p.  448,  §  2061  n. 

impeached  witness p.  449,  §  2061  n, 

instruction,  when  proper.. p.  448,  §  2061  n. 

relationship p.  449,  §  2061  n. 

cross-examination p.  447,  §  2048  n. 

defendant  as,  credibility. .  .p.  483,  §  1323  n, 
as,  cross-examination. . .  .p.  483,  §  1323  n. 
cross-examination  as  to  confession  of 

crime p.  483,  §  1321  n. 

in  action  by  executors,  defendant  as, 

in p.  431,  §  1582  n. 

in  different  information 

p.  443,  §  1882  n.;  p.  483,  §  1321  n. 

discharge  on  habeas  corpus  of  witness 

unreasonably  detained.. p.  449,  §  2006  n. 

examination p.  447,  §§  2044  n.,  2045  n. 

hypothetical  question  of  expert 

p.  447,  §  2045  n.;  p.  451,  §  20  n, 

exclusion  from  court-room.  .p.  447,  §  2043  u. 

fees p.  449.  §  2064  u. 

good  character  of,  evidence  of  .p.  448,  §  2053  u. 
impeachment,    affidavits   or   letters  of 

witnesses p.  448,  §  2052  n. 

by  admissions  in    original  complaint 
I  p.  362,  §  446  n. 
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Witnesses,  impeachment  by  depositioa 

of  witness p.  483,  §  1321  n. 

contradictory  statements  .p.  448,  §  2052  n. 

conviction  of  felony p.  448,  §  2051  n.; 

p.  483,  §§  1321  n.,  1323  n. 

expert  on  insanity  p.  483,  §  1321  n. 

hostility p.  447,  §  2051  n. 

medical  expert,  impeachment  of 

p.  448,  §  2051  n. ;  p.  483,  §  1368  n. 

objection  to  evidence  for,  must  be 

made  at  trial p.  447,  §  2051  n. 

of  defendant  as  witness  ,  .p.  483,  §  1323  n. 

of  one's  own  witness p.  447,  §  2049  n. 

on  collateral  or    immaterial  matters 

p.  448,  §2052n. 

rejection  of  testimony  before  question 

p.  448,  §2052n. 

reputation p.  448,  2051  n. 

reputation,  evidence  of  particular  acts 

p.  448,  §2051  n. 

statements  in  complaint , .  p.  448,  §  2052  n. 

want  of  religious  belief.  ..p.  447,  §  2051  n. 

witness  not  able  to  read . .  p.  448,  §  2052  n. 

interpreter  as p.  443,  §  1882  n. 


Witnesses,  leading  questions. p.  447,  §  2046  n. 

recalling p.  447,  §  2050  n. 

refreylimg  memory p.  447,  §  2047  n. 

refusing  to  testify  before  grand  jury.  . . 

*. p.  472,  §  1919  n. 

subpoena,  refusal  to  obey. .  .p.  44(3,  §  1986  n. 
Words  and  phrases.  See  Definitions. 

conviction p.  470,  §  081  n. 

graders'  rejection p.  305,  §  1771  n. 

knowingly p.  451 ,  §  7  n. 

lode p.  392,  §  748  n. 

malice p.  451,  §  7  n. 

ornaments p.  282,  §  1325  n. 

personal  property p.  451,  §  7  n. 

persons p.  341,  §  1 7  n. 

placer p.  392,  §  748  n. 

property p.  249,  §  14  n. 

received p.  303,  §  1644  n. 

recesses p.  344,  §  73  n. 

sessions p.  344,  §  73  n. 

willful p.  451,  §  7  n. 

Writ  of  review.     See  Injunctions. 
Yosemite    Valley,   appropriation    for 

purchase  of  roads  in.. .  .p.  130,  §  3586  s. 
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